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SHOWING   IN    WHAT    VOLUMES    OF   THIS    SERIES   THE    CASES 

REPORTED  IN   THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  reports  are  in  parentheses,  and  the  nambers  of  thii  leries  In  bold-faeed  flgnies. 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 
91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 
42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53;  (106,  107,  108)  54 
(109,  110)  55;  (111)  56;  (112)57;  (113)59;  (114)  62;  (115,  116)  67 
(118,  119)  72;  (120)  74;  (121)  77;  (122,  123,  124,  125)  82;  (126,  127)  85, 
(128)  86;  (129)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (134)  92;  (135) 
93. 

Arkansas.  —  (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26; 
(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  54; 
(63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86;  (70)  91. 

California.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;   (84)  18;   (85)  20;    (86)  21;    (87,  88)  22 

(89)  23;  (90,   91)  25;  (92,  93)  27;  (94)  28;  (95)  29;    (96)  31;  (97)  33 

(98)  35;    (99)  37;    (100)  38;    (101)  40;    (102)  41;    (103)  42;  (104)  43, 

(105)45;  (106)46;    (107)  48;  (108)49;    (109)  50;  (110,   111)  52;    (112) 

53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63; 

(120)  65;  (121)   66;  (122)   68;  (123)  69;  (124)   71;  (125)  73;  (126)  77; 

(127)  78;  (128,  129)  79;  (130)  80;  (131)  82;    (132)  84;   (133)  85;  (134) 

86;  (135)  87;  (136)  89;  (137)  92;  (138)  94. 
Colorado. —(10)  3;    (11)  7;  (12)  13;   (13)  16;   (14)  20;    (15)  22;    (16)  25; 

(17)  31;  (18)36;  (19)41;  (20)46;  (21)  52;  (22)   55;  (23)  58;  (24)  65; 

(25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93. 
Connecticut.  —  (54)  1;  (55)    3;  (56)  7;    (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;    (66)  50;  (67)  52;    (68)  57; 

(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  92. 
Delaware. —(5  Houst.)  1;  (6  Houst.)  22;    (7  Houst.)  40;  (9  Houst.)  43; 

(1   Marv.)   65;  (2  Marv.)   69;    (1   Pennewill)  73;  (2  Peunewill)  82;  (3 

Penuewill)  94. 
Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;   (29)  30; 

(30)32;  (31)  34;  (32)  37;  (33)  39;  (34)43;  (35)  48;  (36)  51;  (37)  53; 

(38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89. 

Georgia.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20 
(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35;  (91,  92,  93)  44: 
(94)  47;   (95,   96)  51;   (97)   54;    (98)  58;  (99)  59;  (100)  62;  (101)  65 

(6} 
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(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  75; 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (114)  88;  (115)  90;  (116) 
94. 

Idaho.  —  (2)  35;  (3,  4,  5)  95. 

Illinois. —  (121)  2;  (122)  3;   (123)  5;  (124)  7;  (125)  8;  (126)  9;   (127)  11; 

(128)15;  (129)16;  (130)  17;  (131)   19;  (132)   22;   (133,    134)   23;   (135) 

25;    (136)  29;    (137)  31;  (138,   139)  32;  (140,   141)  33;   (142)  34;  (143, 

144,  145)  36;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 

(154)45;   (153.155)46;   (156)47;   (157)48;   (158)49;   (159)50;   (160, 

161)52;  (162)53;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,169) 

61;    (170)  62;    (171)  63;   (172,   173)  64;    (174)  66;  (175)  67;  (176)  68; 

(177,  178)   69;  (179)  70;  (180,  181)  72;  (182)   74;  (183,  184)  75;  (185) 

76;  (186)  78;  (187)  79;  (183)  80;   (189)  82;   (190)  83;   (191,   192)  85; 

(193)  86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 

(201)  94;  (202)  95. 
Indiana. —(112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,   121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;   (129)  28;  (130)  30;    (131)  31;  (1.32)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;    (137)  45;    (138)  46;     (139)  47;    (140)  49;  (1,  2,  3 

lad.  App. ;  141)  50;   (4,  5,  6  lad.  App.;  142)  51;  (7,  8  Ind.  App.;  143)  52; 

(9,  10  lad.   App.)  53;  (11   Ind.   App.)  54;  (13  lad.   App.;  144)  55;  (14 

lad.  App.)  56;  (15  Ind.  App.;  145)  57;  (146)  58;  (16  lad.  App.)  59;  (17 

lad.    App.)   60;    (147,    148)   62:  (18  lad.    App.;  149)  63;  (150;  19  Ind. 

App.)  65;  (20  lad.  App.)  67;  (151)  68;  (21   lud.   App.)  69;  (152)  71; 

(22  Ind.  App.)  72;  (153)  74;  (23  lad.    App.;    154)   77;  (24  Ind.    App.) 

79;  (155)  80;  (25  lad.  App.)  81;    (156)83;    (26    Ind.    App.)   84;    (157; 

27  lud.  App.)  87;  (28  lad.  App.)  91;  (158)  92;  (2'J  Ind.  App.)  94;  (159) 

95. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25;  (82)  31;  (83)  32;  (84)  35;  (S5)  39:  (8(5)  41;  (87)  43;  (88)  45; 

(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96.  97)  59;  (98)  60; 

(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 

(107)  70;  (108)  75;  (109)  77;  (110)  80;    (HI)  82;  (112)  84;    (113)  86; 

(114)  89;  (115)  91;  (116)  93;  (117)  94. 
Kansas.  — (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39; 

(5,3)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  63;  (59)  68;  (GO)  72; 

(61)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  93. 
Kentucky.  —  (8.3,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29; 

(91)34;  (92)36;  (93)40;  (94)42;  (95)44;  (96)  49;  (97)  53;    (98)  56; 

(99)  59;    (100)  66;    (101)  72;    (102)  80;    (103)  82;    (104)  84;    (105)  88; 

(106)  90;  (107)  92;  (lOS)  94;  (109)  95. 
Louisiana.  —  (39  La.   Aaa.)  4;  (40  La.   Aaa.)  8;  (41  La.   Aua.)  17;  (42  La. 

Aaa.)21;    (43  La.  Ann.)  26;    (44  La.  Ana.)  32;    (45  L=i.  Aaa.)  40;    (4(3, 

47  La.  Aaa.)  49;  (48  La.  Aau.)  55;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69; 

(51  La.  Ann.)  72;  (52  La.  Aaa.)  78;  (104)  81;  (105)  83;  (106)  87;  (107) 

90;  (108)  92;  (109)  94. 
Maine. —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)35;  (86)  41; 

(87)  47;  (88)  51;  (89)  56;   (90)  60;   (91)  64;   (92)  69;   (93)  74;    (94)  80; 

(95)  85;  (96)  90;  (97)  94. 
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Maryland.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  85;  (74) 

28;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)  45;  (79)  47;  (81)  48;  (82)  51; 

(83)  55;  (84)  57;  (85)  60;  (86)  63;  (87)   67;  (88)   71;  (89)  73;  (90)   78; 

(91)  80;  (92)  84;  (93)  86;  (94)  89;  (95)  93;  (96)  94. 
Massachuskits.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52; 

(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (17-->)  70; 

(173)  73;  (174)  75;  (175)  78;  (176)  79;   (177)  83;   (178)  86;    (179)  88; 

(180)  91;  (181)  92;  (182)  94. 
MiCHioAN.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 

82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

31;  (98)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;   (104)  53;  (105)  56;  (106)  58;  (107)  61; 

(108)  62;    (109)   63;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 

69;  (116,  117)  72;  (118)  74;  (119)  75;    (120)  77;    (121,  122)  80;    (123) 

81;  (124)  83;  (125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95. 
Minnesota.  —(36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)49;  (59)  50;  (60)  51; 

(61)52;  (62)54;  (63)56;  (64)  58;  (65)  60;  (66)  61;  (67,   68)64;    (69) 

65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,   77)  77; 

(78,  79)  79;  (80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 

94. 
Mississippi.  —  (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 

(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 

(80)  92;  (81)  95. 
Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)  23;  (104,  105)  24;  (106)27;  (107)  28; 

(108,  109)32;  (110,  111)33;  (112)34;  (113,  114)  35;  (115)37;  (116,  117) 

38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 

(133)  54;  (134)  56;  (135,    136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

62;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)69;  (147,  148)71; 

(149,  150)  73;  (151)  74;  (152)  75;  (153,   154)  77;  (155)  78;  (156)  79; 

(157)  80;    (158,    159)  81;    (160)  83;    (161)  84;  (162,   163)  85;  (164)  86; 

(165)88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171)  94;  (172)  95. 

Montana. —  (9)  18;   (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43;  (15)48; 

(16)  50;  (17)  52;  (18)  56;  (19)  61;   (20)  63;  (21)  69;  (22)  74;  (23)    75; 

(24)  81;  (25)  87;  (26)  91;  (27)  94. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  26;  (30) 

27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;    (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53;  (47,  48) 

58;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)   69:  (55)  70;  (56)  71; 

(57)  73;  (58)  76;  (59)  80;  (60)  83;  (61)  87;  (62)  89;  (63)  93. 
Nevada.  —(19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77;  (Co)  83. 
New  Hampshire.  —  (64)   10;  (62)  13;  (65)   23;  (66)   49;  (67)  68;  (68)  73; 

(69)  76;  (70)85;  (71)93. 
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New  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 
N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  24;  (5;{  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  31;  (54 
N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40;  (56 
N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 
Eq.;  58  N.  J.  L.)  55;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.) 
64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.) 
73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (.59,  GO  N.  J. 
Eq.)  83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J.  Eq.) 
90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92. 

New  York. —(107)  1;  (108)  2;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  10; 
(114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 
19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (180. 
131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (1.36)  32;  (137)  33;  (138)  34 
(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43;  (145)  45 
(146)48;  (147)49;  (148)51;  (149)52;  (150)55;  (151)56;  (152)57. 
(153)  60;  (154)  61;  (155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160) 
73;  (161,  162)  76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85; 
(169,  170)  88;  (171)  89;  (172)  92;  (173)  93;  (174)  95. 

North  Carolina.  —  (97,  98)  2;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 
17;  (105)18;  (106)19;  (107)22;  (108)23;  (109)26;  (110)28;  (111)32 
(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  54 
(119)  56;  (120)  58;  (121)  61;  (122)65;  (123)  68;  (124)  70;  (125)  74 
(126)  78;  (127)  80;  (128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95. 

North  Dakota.  —  (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7)  66;  (8)  73; 
(9)  81;  (10)  88;  (11)  95. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29 
(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49 
(53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63 
(58  Ohio  St.)  65;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76 
(62  Ohio  St.)  78;  (63  Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87 
(66  Ohio  St.)  90;  (67  Ohio  St.)  93. 

Oregon.— (15)  3;  (16)  8;  (17)  U;  (18)  17;  (19)  20;   (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52;    (29)  54;    (30) 

60;  (31)  65;  (32)  67;  (33)  72;   (34)  75;  (35)  76;   (36)  78;  (37)  82;  (38) 

84;  (39)  87;  (40)  91;  (41)  93;  (42)  95. 
Pennsylvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.) 

33;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53; 

(177  Pa.  St.)  55;  (178  Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (ISl  Pa.  St.) 

59;  (182  Pa.  St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa. 

St.)  65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190  Pa. 
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St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74;  (194  Pa. 
St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa.  St.)  80;  (198  Pa. 
St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.)  86;  (201  Pa.  St.)  88;  (202 
Pa.  St.)  90;  (203,  204  Pa.  St.)  93. 

Rhode  Island. —  (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20)  78;  (21> 
79;  (22)  84;  (23)  91. 

South  Carolina.  —  (26)  4;  (27.  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  26 
(34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42;  (41)  44 
(42)  46;  (43)  49;  (44)  51;  (45)  56;  (46)57;  (47)  58;  (48)  59;  (49)  61 
(50)  62;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76;  (58)  79 
(59)  82;  (60,  61)  85;  (62)  89;  (63)  90;  (64)  92;  (65)  95. 

South  Dakota. —(1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  66;  (7)  58; 

(8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86;  (15)  91. 
Tennessee.— (85)  4;   (86)  6;  (87)  10;   (88)  17;    (89)  24;    (90)  25;  (91)  30; 

(92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56;  (98)  60;  (99)  63; 

(100)  66;  (101)  70;  (102)73;    (103)76;    (104)  78;    (105)80;   (106)82; 

(107)  89;  (108)  91. 

Texas. —(68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10 
(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex 
App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27 
(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.;  86)  37 
(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Cr 
Rep.;  88)  53;  (89,  90)  59;  (35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61 
(91;  37  Tex.  Cr.  Rep.)  66;  (38  Tex,  Cr.  Rep.)  70;  (92)  71;  ^39  Tex.  Cr 
Rep.)  73;  (40  Tex.  Cr.  Rep.)  76;   (9S)   77;  (94)  86;  (95)  93. 

Utah.  — (13)  57;  (14)  60;  (15)  62;  (16)  67;  (17)  70;  (IS)  72;  (19)  75;  (20) 
77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95. 

Vermont.  —  (60)  6;  (61)  15;  (62)  22;  (63)  25;  (64)  33;  (65)  36;  (66)  44; 
(67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76;  {r2)  82;  (73)  87;  (74)  93. 

Virginia. —(82)3;  (83)5;  (84)10;  (85)17;  (86)19;  (87)24;  (88)29;  (89) 
37;  (90)  44;  (91)  50;  (92)  53;  (93)  57;  (94,  95)  64;  (96)  70;  (97)  75; 
(9S)  81;  (99)  86;  (100)  93. 

Washington. —(1)  22;  (2)  26;  (3)28;  (4)  31;  (5)34;  (6)  36;  (7)  38;  (8) 
40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14)  53;  (15)  55;  (16)  58; 
(17)  61;  (IS)  63;  (19)  67;  (20)  72;  (21)  75;  (22)  79;  (2:5)  83;  (24)  85; 
(25)  87;  (26)  90;  (27)  91;  (2S,  29)  92;  (30)  94. 

West  Virginia.  —  (29)  6;  (30)  8;  (31)13;  (32,33)25;  (34)  26;  (35)  29; 
(36)  32;  (37)  38;  (3S,  39)  45;  (40)  52;  (41)  56;  (42)  57;  (43)  64;  (44) 
67;  (45)  72;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (51)  90;  (52) 
94. 

Wisconsin.  —(69,  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  20;  (78) 
23;  (79)  24;  (60)  27;  (81)  29;  (82)  33;  (83)  35;  (84)  36;  (85,  86)  39 
(87)  41;  (88)  43;  (89)  46;  (90)  48;  (91)  51;  (92)  53;  (93)  57;  (94)  59 
(95)  60;  (96,  97)  65;  (9S,  99)  67;  (100)  69;  (101)  70;  (102)  72;  (103)  74 
(104,  105)76;  (106)80;  (107,  lOS)  81;  (109)  83;  (110)  84;  (ill)  87 
(112)  88;  (113)  90;  (114)  91;  (115)  95. 

WyoiiiNG.  —  (3)  31;  (4)  62;  (5)  63;  (6)  71;  (7)  75;  (8)  80;  (9)  87. 
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BALLENTINE  v.  WILLEY. 

[3  Idaho,  496,  31  Pac.  994.] 
CONSTITUTIONAL  LAW— Statutes  Invalid  in  Part.— If  the 

purpose  of  a  statute  is  to  accomplish  a  single  object  only,  and  some 
-of  its  provisions  are  void,  the  whole  must  fail,  unless  sufficient  valid 
portions  remain  to  effect  the  object  without  such  invalid  portions, 
and  if  the  valid  and  invalid  portions  are  so  mutually  connected  with 
and  dependent  on  one  another,  as  conditions,  considerations,  or  com- 
pensations, as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and,  if  all  could  not  be  carried  into  effect,  the  legis- 
iature  would  not  have  passed  the  residue  independently,  the  whole 
act  must  be  declared  void.     (p.  20.) 

CONSTITUTIONAL  LAW— Apportionment  Statute.— A  legis- 
lative apportionment  act  which  fails  to  provide  representation  for 
two  existing  counties  and  provides  representation  for  two  counties 
having   no   existence  is   unconstitutional   and  void.     (p.   21.) 

CONSTITUTIONAL  LAW — Apportionment  Statutes.— An  ap- 
portionment law  which  seeks  to  give  proper  representation  to  every 
part  of  the  state  must  necessarily  be  an  entirety,  the  one  part  com- 
pensating the  other,  and  the  various  parts  thereof  mutually  depend- 
ent upon  one  another.  Hence,  if  some  of  its  provisions  are  void,  the 
whole  must  fail,  unless  sufficient  remains  to  carry  into  effect  the  ob- 
ject of  the  statute  without  the  aid  of  the  void  parts,     (p.  23.) 

CONSTITUTIONAL  LAW— Apportionment  Statutes.— The 
legislature  is  prohibited  from  enacting  an  apportionment  law  which 
does  not  give  to  the  people  of  one  county  substantially  equal  repre- 
sentation to  that  given  each  other  county  in  the  state,  based  either 
upon  the  entire  or  voting  population  or  upon  some  other  just  and  fair 
basis,     (p.   25.) 

T.  Angel  and  0.  E.  Jackson,  for  the  plaintiff. 

Wood  &  Wilson  and  S.  W,  Moody,  for  the  defendants. 

498  pgj,  CUEIAM.     This  is  an  application  made  by  J.  M. 
Ballentine  for  a  writ  of  mandate  to  compel  the  defendants,  as 
Am.    St.   Rep.,   Vol.  95—2      (17) 
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the  state  board  of  canvassers,  to  proceed  to  examine  and  make 
a  statement  of  the  whole  number  of  votes  cast  at  the  election 
held  November  8,  1892,  for  the  office  of  member  of  the  House 
of  Representatives  for  Ada  county,  and  make  the  proper  return 
thereof  to  the  Secretary  of  State,  and  to  compel  the  Secretary 
of  State  to  issue  a  certificate  of  election  to  the  plaintiff  to  the 
said  office  of  member  of  the  House  of  Representatives  from 
Ada  county.  An  alternative  writ  was  issued,  and  on  the  re- 
turn thereof  the  defendants  A.  J.  Pinkham,  as  Secretary  of 
State,  Silas  W.  Moody,  as  state  auditor,  and  Frank  R.  Coffin, 
as  state  treasurer,  appeared,  and  demurred  to  the  petition.. 
The  defendants  Norman  B.  Willey,  as  governor,  and  George  H, 
Roberts,  attorney  general,  appeared,  and  by  answer  admitted 
the  allegations  of  the  petition.  The  case  was  heard  upon  the 
demurrer  of  defendants  Pinkham,  Moody,  and  Coffin. 

This  caise  arises  out  of  an  act  passed  by  the  first  legislature 
of  the  state  of  Idaho,  entitled,  ''An  act  providing  for  the  ap- 
portionment ^^^  of  the  legislature,"  approved  March  13,  1891 : 
1st  Sess.  Laws,  p.  195.  Said  act  was  passed  under  and  by  vir- 
tue of  the  provisions  of  section  4  of  article  3  of  the  constitution, 
which  section  provides  as  follows:  "The  members  of  the  legis- 
hitiire  shall  be  apportioned  to  the  several  legislative  districts 
of  the  state  in  proportion  to  the  nuni'ber  of  votes  polled  at  the 
last  general  election  for  delegate  to  Congress,  and  thereafter 
to  be  apportioned  as  may  be  provided  by  law;  provided,  each 
county  shall  be  entitled  to  one  representative."  At  the  date 
of  the  approval  of  said  apportionment  act  the  state  of  Idaho 
was  composed  of  eighteen  counties,  and  said  act  declared  the 
representation  that  each  of  said  eighteen  counties  was  entitled 
to.  Prior  to  the  approval  of  said  apportionment  act,  an  act 
was  passed  organizing  tlie  coTinties  of  Alta  and  Lincoln  out 
of  the  territory  theretofore  included  in  the  counties  of  Alturas 
and  Logan,  which  act  was  thereafter  declared  unconstitutional 
by  this  court.  After  the  act  organizing  the  counties  of  Alta 
and  Lincoln  had  been  held  unconstitutional,  said  apportion-^ 
nicnt  act  gave  representation  to  two  counties  that  had  no  exist- 
ence, viz.,  Alta  and  Lincoln,  and  failed  to  give  representation 
to  two  existing  counties,  viz.,  Alturas  and  Logan.  The  vital 
question  for  determination  is  the  validity  of  said  apportion- 
ment act,  for  upon  the  determination  of  that  question  depends 
partly,  if  not  wbolly,  the  right  of  the  plaintiff  to  the  issuance; 
of  the  ^Tit  of  mandate  prayed  for. 
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Counisel  for  plaintiff  contend,  regardless  of  the  fact  that 
the  act  creating  the  coiuities  of  Alta  and  Lincoln  had  been 
declared  unconstitutional  and  void,  that  that  part  of  said  ap- 
portionment act  which  provides  the  representation  for  all 
counties  except  Alta  and  Lincoln  should  be  held  valid,  and 
given  effect;  and  that,  as  legislative  representation  for  Alturas 
and  Logan  counties  is  not  provided  for  by  said  act,  they  are 
entitled  to  the  representation  provided  for  them  by  the  con- 
stitution; while  the  defendants,  Pinkham,  Moody  and  Coffin, 
contend  that  said  act  is  unconstitutional  and'  void,  for  the  rea- 
sons that  it  provides  legislative  representation  for  nonexisting 
counties;  that  it  fails  to  give  representation  to  existing  counties; 
and  that  the  intent  and  object  of  said  act  was  to  ^^*^  accom- 
plish a  single  purpose  only,  to  wit,  that  of  making  an  appor- 
tionment of  the  entire  state  for  legislative  representation!,  and 
that  without  the  void  part  the  act  cannot  effect  such  pur- 
pose; and  cite  in  support  thereof  several  authorities.  Counsel 
for  plaintiff  cite  in  support  of  their  contention,  Cooley's  Con- 
stitutional Limitations,  page  209.  llie  author  says:  "It  will 
sometimes  be  found  that  an  act  of  the  legislature  is  opposed 
in  some  of  its  pro\'isions  to  the  constitution,  while  others, 
standing  by  themselves,  would  be  unobjectionable.  So  the 
forms  observed  in  passing  it  may  be  sufficient  for  some  of  the 
purposes  sought  to  be  accomplished  by  it,  but  insufficient  for 
others.  In  any  such  case  the  portion  which  conflicts  with  the 
constitution,  or  in  regard  to  which  the  necessary  conditions 
have  not  been  observed,  must  be  treated  as  a  nullity.  Whether 
the  other  parts  of  the  statute  must  also  be  adjudged  void  be- 
cause of  the  association  must  depend  upon  a  consideration  of 
the  object  of  the  law,  and  in  what  manner  and  to  what  extent 
the  unconstitutional  portion  affects  the  remainder.  A  statute, 
it  has  been  said,  is  judicially  held  to  be  unconstitutional  be- 
cause it  is  not  within  the  scope  of  legislative  authority.  It 
may  either  propose  to  accomplish  something  prohibited  by  the 
constitution,  or  to  accomplish  some  lawful,  and  even  laudable, 
object,  by  means  repugnant  to  the  constitution  of  the  United 
States  or  of  the  state.  A  statute  may  contain  some  such  pro- 
visions, and  yet  the  same  act,  having  received  the  sanction  of 
all  branches  of  the  legislature,  and  being  in  the  form  of  law, 
may  contain  other  useful  and  salutary  provisions,  not  ob- 
noxious to  any  just,  constitutional  exception.  It  would  be  in- 
consistent with  all  just  principles  of  constitutional  law  to  ad- 
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judge  these  enactments  void  because  they  are  associated  in  the 
same  act,  but  not  connected  with  or  dependent  on  others  which 
are  unconstitutional.  Where,  tiierefore,  a  part  of  a  statute  is 
unoonistitutional,  that  fact  does  not  authorize  the  courts  to  de- 
clare the  remainder  void  also,  unless  all  the  provisions  are  con- 
nected in  subject  matter,  depending  on  each  other,  operating 
together  for  the  same  purpose,  or  otherwise  so  connected  to- 
getlier  in  meaning  that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the  other.  The  constitu- 
tjonal  ^^^  and  unconstitutional  provisions  may  even  be  con- 
tained in  the  same  section  and  yet  be  perfectly  distinct  and 
separable,  so  that  the  first  may  stand  though  the  last  fall.  The 
point  is  not  whether  they  are  contained  in  the  same  section,  for 
the  distribution  into  sections  is  purely  artificial,  but  whether 
they  are  essentially  and  inseparably  connected  in  substance.  If, 
v.'^hen  the  uncouBtitutional  portion  is  stricken  out,  that  wbich  re- 
mains is  complete  in  itself,  and  capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent,  wholly  independ- 
ent of  that  which  is  rejected,  it  must  be  sustained."  This  quo- 
tation from  Cooley's  Constitutional  liimitations  is  found  in 
plaintiff's  brief,  and  was  dwelt  upon  with  emphasis  and  energy 
b}'  counsel  for  plaintiff  in  their  oral  argument  to  the  court. 
It  correctly  states  the  rule  of  law  which  governs  and  should 
control  in  the  construction  of  a  statute  valid  in  part  and  void 
in  part.  Immediately  following  the  above  quotation  that  dis- 
tinguished author  says:  "The  difficulty  is  in  detenuining 
whether  the  good  and  bad  parts  of  the  statute  are  capable  of  be- 
ing separated  within  the  meaning  of  tliis  rule.  If  a  statute 
attempts  to  accomplish  two  or  more  objects,  and  is  void  in  one, 
it  may  still  be  in  every  respect  complete  and  valid  as  to  the 
other.  But  if  its  purpose  is  to  accomplish  a  single  object  only, 
and  some  of  its  provisions  are  void,  the  whole  must  fail,  unless 
sufficient  remains  to  effect  the  object  without  the  aid  of  the  in- 
valid portion;  and  if  they  are  so  mutually  connected  witli  and 
dependent  on  each  other,  as  conditions,  considerations  or  com- 
pensations for  each  other,  as  to  warrant  the  belief  that  th'.^ 
legislature  intended  them  as  a  whole,  and,  if  all  could  not  be 
carried  into  effect,  the  legislature  would  not  pass  the  residue  in- 
dependently, then,  if  some  parts  are  unconstitutional,  all  the 
provisions  which  arc  thus  dependent,  conditional,  or  connected, 
mast  fall  with  them.  • 
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Tested  by  ihe  rule  as  laid  down  by  Judge  Cooley,  should  that 
part  of  the  act  in  question  which  fixes  the  representation  of  the 
sixteen  counties,  therein  named,  be  sustained?     Judge  Cooley 
says  (Cooley^s  Constitutional  Limitations,  sec.  211)  :  ''The  diffi- 
culty is  in  determining  whether  the  good  and  bad  parts  of  the 
statute  are  capable  of  being  separated  within  the  meaning  of  the 
rule.     But,  if  its  purpose  is  to  accomplish  a  single  object  only, 
and  some  of  its  provisions  are  void,  the  whole  must  fail,  unless 
"^^  sufficient  remains  to  effect  the  object  without  the  aid  of  tlie 
invalid  portion."    The  question  arises  as  to  what  was  the  intent 
or  purpose  of  the  act  under  consideration.    Was  its  purpose  to 
provide  for  the  apportionment  of  but  sixteen  counties  of  the 
state?     To  ascertain  the  object  of  this  act  we  will  examine  its 
title,  for  section  16,  article  3  of  the  constitution  provides  that 
"every  act  shall  embrace  but  one  subject,  and  matters  properly 
connected  therewith,  which  subject  shall  be  expressed  in  the 
title."     Eeferring  to  said  act,  we  find  that  it  is  entitled  "An 
act  providing  for  the  apportionment  of  the  legislature."     The 
title  does  not  indicate  that  the  object  of  the  act  was  an  appor- 
tionment of  members  of  the  legislature  for  sixteen  counties  of 
the  state,  but  it  does  indicate  that  the  act  is  intended  as  an  ap- 
portionment for  the  w^hole  state.    Eeferring  to  the  act  itself  to 
ascertain  its  object,  we  find  that  it  divides  the  entire  state,  as 
the  counties  then  existed,  into  senatorial  and  representative  dis- 
tricts, and  declares  the  representation  that  each  of  the  eighteen 
counties  is  entitled  to.    The  clear  intent  and  object  of  said  act 
was  to  apportion  the  entire  state  for  legislative  representation, 
and  not  for  the  apportionment  of  a  part  of  the  state  only.     Can 
an  act  having  but  one  object — that  of  a  complete  apportion- 
ment of  the  entire  state — when  part  of  its  provisions  have  be- 
come invalid,  and  for  that  rea.son  it  fails  to  apportion  the  en- 
tire state,  stand  when  tested  by  the  rule  of  law  that,  if  the  ob- 
ject of  a  statute  is  to  accomplish  a  single  purpose  only,  the 
Avhole  must  fail,  unless  sufficient  remains  to  accomplish  or  effect 
the  object  of  the  statute  without  the  aid  of  the  invalid  part? 
We  think  not.    Strike  out  that  portion  of  said  act  dividing  Alta 
and  Lincoln  counties  into  senatorial  and  representatives  dis- 
tricts, and  which  declares  the  representation  of  each,  does  suffi- 
cient remain  to  effect  or  accomplish  its  object,  its  purpose  ?    Most 
certainly  not.     Counsel  for  plaintiff  concede  that  after  strik- 
ing out  the  invalid  portion  of  said  act  sufficient  thereof  does 
not  remain  to  accomplish  or  effect  the  purpose  intended  to  be 
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accomplished  or  effected  by  it,  to  wit,  the  apportionment  of 
the  entire  state  for  legislative  representation,  but  contend  that, 
after  striking  out  the  void  portion,  the  act  remains  valid  so  far 
as  it  goes  toward  making  a  complete  apportionment  of  'the 
state;  and  to  make  a  complete  apportionment  the  counties  not 
mentioned  in  said  act  are  ^^^  relegated  to  the  constitution  for 
their  representation.  They  thus  admit  that  the  object  of  the 
act  cannot  be  effected,  with  the  invalid  portions  stricken  out, 
without  the  aid  of  the  constitutional  apportionment.  There- 
fore the  entire  act  mu^t  be  held  void  when  tested  by  the  rule 
of  law  that  when  a  statute  is  intended  to  accomplish  a  single 
purpose  only,  and  some  of  its  provisions  are  void,  the  whole 
must  fail,  unless  sufficient  remains  to  carry  into  effect  the  ob- 
ject of  the  statute  without  the  void  part.  We  consider  this 
rule  of  law  as  especially  applicable  to  the  case  at  bar. 

In  Slauson  v.  City  of  Eacine,  13  Wis.  398,  the  learned  court 
states  the  rule  as  follows:  "And  the  only  question  left  is  what 
effect  the  invalidity  of  this  provision  should  have  upon  the  op- 
eration of  the  statute.  It  is  undoubtedly  true  that  parts  of  a 
statute  may  be  unconstitutional,  and  yet  other  pa.rt.s,  capable 
of  being  executed  independently,  held  valid.  But  the  counsel 
for  the  plaintiff  contend  that  where  parts  of  a  statute  are  un- 
constitutional, and  other  parts  valid,  the  former  being  evidently 
designed  as  compensation  for  or  inducements  to  the  latter,  so 
that  the  whole,  taken  together,  waiTant  the  belief  that  the  legis- 
lature would  not  have  pas?:ed  the  valid  parts  alone,  the  whole 
act  should  be  held  inoperative.  This  position  is  fully  sustained 
by  the  case  of  Warren  v.  Charlesto^vn,  2  Gray,  84,  and  seems  to 
rest  upon  solid  reasons.  We  think,  also,  it  is  fairly  applicable 
to  this  case."  In  Allen  v.  Louisiana,  103  U.  S.  80,'  Chief  Jus- 
tice Waite  states  the  rule  applicable  to  the  construction  of 
statutes  like  the  one  under  consideration  as  follows :  "It  is  an 
elementary'  principle  that  the  same  statute  may  be  in  part  con- 
stitutional and  in  part  unconstitutional,  and  that,  if  the  parts 
are  wholly  independent  of  each  other,  that  which  is  constitu- 
tional may  stand,  while  that  which  is  unconstitutional  will  be 
rejected."  "But."  as  was  said  by  Chief  Justice  Shaw  in 
Warren  v.  Charles! own,  2  Cray,  84,  "if  they  are  so  mutually 
connected  with  and  dependent  on  each  other,  as  conditions,  con- 
siclerations  or  compensations  for  each  other,  as  to  warrant  a  be- 
lief that  the  hgi-latnro  intended  them  as  a  whole,  and  that, 
if  all  could  not  be  carried  into  effect,  the  legislature  would  not 
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pass  the  residue  independently,  and  some  parts  are  unconsti- 
tutional, all  the  provisions  which  are  thus  dependent,  conditional 
or  connected  must  fall  with  tliem.  The  point  to  be  determined 
^*^*  in  all  cases  is  whether  the  unconstitutional  provisions  are  so 
connected  with  the  general  scope  of  the  law  as  to  make  it  im- 
possible to  give  effect  to  what  appears  to  have  been  the  intent 
of  the  legislature,  if  those  provisions  were  struck  out."  In 
Commonwealth  v.  Potts,  79  Pa.  St.  164,  the  court  says:  "The 
section  S'peal<:s  as  an  entirety  in  its  purpose,  and  not  in  parts, 
which  may  be  severed  without  violence  to  the  legislative  pur- 
pos'e.  Where,  as  here,  the  parts  are  so  dependent  that  one  can- 
not take  effect  without  the  other,  so  as  to  carry  out  the  legisla- 
tive intent,  we  cannot  legislate  by  way  of  substitution."  So  in 
the  case  at  bar  the  void  portion  of  said  act  cannot  be  severed 
without  violence  to  the  legislative  purpose  or  intent.  In  other 
words,  the  legislative  purpose  of  said  act  cannot  be  accomplished 
by  carrsdng  into  effect  the  valid  portion  thereof.  In  City  of 
Eochester  v.  Briggs,  50  N".  Y.  553,  tlie  court  laid  down  the  rule 
as  follows :  "It  is  a  universal  rule  that,  where  a  part  of  the  stat- 
ute is  unconstitutional,  that  fact  does  not  authorize  the  court 
to  declare  the  remainder  void,  unless  the  provisions  are  so  con- 
nected in  subject  matter,  meaning,  or  purpose  that  it  cannot  bo 
presumed  that  the  legislature  would  have  passed  tlie  one  with- 
out the  other."  We  think  that  it  would  be  a  very  violent  pre- 
sumption to  presume  that  the  legislature  would  have  passed 
said  act  had  they  not  intended  it  to  provide  representation  for 
every  county  in  the  state. 

The  principle  announced  in  the  authorities  above  cited  very 
clearly  illustrates  the  case  at  bar.  We  need  only  to  ask  the 
question.  Would  the  legislature  have  passed  the  act  in  ques- 
tion had  it  not  been  the  intention  to  effect  the  one  purpose,  to 
wit,  to  apportion  the  entire  state  for  legislative  representation? 
Would  the  legislature  have  passed  an  apportionment  act  leaving, 
out  tlie  counties  of  Alturas  and  Logan,  and,  not  only  leaving 
them  without  any  representation,  but  thereby  reducing  the  num- 
ber of  members  of  the  legislature  to  lift}'?  That  it  did  not  do 
so,  and  had  no  intention  of  depriving  any  part  of  the  state  of 
its  proper  representation,  is  apparent  from  the  provisions  of  ilie 
act  that  was  passed,  and  it  will  scarcely  be  contended  by  counsel 
wlio  seek  to  uphold  this  act  that  the  legislature  had  any  such 
intention.  An  apportionment  law  which  seeks  to  give  its  proper 
representation    to    every    part    of    the    state    must    necessarily 
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''^^  be  an  entirety,  the  one  part  compensating  the  other,  and 
the  various  parts  thereof  mutually  dependent  upon  each  other. 
In  no  other  way  can  a  jjust  and  fair  representation  he  given  to 
every  part;  and  it  is  the  history  of  such  legislation  that  it  r> 
quires  more  skill,  and  the  joint  action  of  more  minds,  to  make 
a  Just  and  fair  apportionment  of  the  state,  giving  to  each  part 
proper  and  just  compensations'  for  every  other  part,  than  for 
any  other  class  of  legislation.  The  constitution  has,  therefore, 
wisely  conferred  this  power  upon  the  legislature  alone.  The 
counsol  for  plaintiff  construe  the  rule  as  laid  down  by  the  em- 
inent authorities  above  quoted  to  mean  that,  if  an  act  having 
but  one  intent,  one  purpose,  contains  provisions  tliat  are  uncon- 
stitutional, and  that  by  reason  thereof  but  one-half,  or  even  less, 
of  such  intent  or  purpose  can  be  carried  into  effect  by  the  valid 
portion  of  such  act,  such  valid  portion  should  be  given  effect. 
We  cannot  consent  to  such  a  construction.  The  insurmountable 
difficulty  in  the  way  of  holding  a  portion  of  this  act  valid  and 
a  portion  invalid  is  apparent.  The  governor,  with  a  laudable 
desire  to  enforce  the  law,  when  issuing  his  election  proclamation 
adopted  a  portion  of  the  act  in  question,  and,  coming  to  the 
counties  surrounding  Alturas  and  Logan,  he  found  that  said 
act  provided  one  senator  for  Alta  and  Custer  counties.  The 
governor  could  not  give  this  senator  to  Custer  and  Alturas,  be- 
cause that  officer,  under  the  law,  would  represent  a  much 
larger  voting  population  than  he  would  giving  the  senator 
to  Custer  and  Alturas,  and  a  larger  territory,  also,  which  would 
have  been  a  new  district;  but  he  gave  the  senator  to  Custer 
county,  thus  giving  a  senator  i^o  a  smaller  voting  population  and 
territory,  and  thereby  creating  a  new  district  not  created  by  the 
constitution  or  the  law,  and  gave  to  Custer  county  onie-half  a 
senator  more  than  is  given  it  by  said  apportionment  act  or  the 
constitution.  A  similar  condition  exists  as  to  other  counties. 
It  will  thus  be  seen  that  said  apportionment  act,  as  applied  to 
all  counties  but  Alturas  and  Logan,  cannot  be  carried  into  ef- 
fect. When  the  supreme  court  attempts  to  construe  said  stat- 
ute, and  apply  it  to  all  counties  except  Alturas  and  Logan,  it 
is  met  with  the  same  difficulties  that  confronted  the  governor 
when  he  came  to  issue  his  election  proclamation.  But  neither 
the  governor  nor  this  court  has  any  authority  to  make  a  single 
^^^  new  district,  or  to  give  any  district  additional  representa- 
tion, and  any  such  attempt  is  unconstitutional  and  void.  Had 
the  legislature  passed  an  apportionment  act,  in  which  one  or 
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more  counties  of  the  state  were  purposely  omitted,  and  its  con- 
stitutionality called  into  question^,  a  very  different  quesition 
from  that  before  us  would  be  presented. 

It  is  contended  by  counsel  for  plaintiff  that  two  counties  were 
omitted  from  the  act  under  consideration,  and  thereby  not  given 
representation,  and  are  therefore  entitled  to  the  representation 
given  them  by  the  constitution.  The  reply  is  that  every  county 
of  the  state,  as  they  existed  at  the  date  of  the  approval  of  this 
act,  was  named  therein,  and  provided  with  representation;  and 
it  appears  that  the  counties  of  Alturas  and  Logan  were  omitted 
because  of  a  belief  of  their  nonexistence,  and  not  because  of  an 
intention  to  allow  them  the  representation  provided  for  them 
by  the  constitution. 

It  is  further  contended  that  the  only  constitutional  prohibi- 
tion in  regard  to  the  apportionment  of  the  members  of  the  legis- 
lature is  that  each  county  shall  be  given  one  representative, 
and  that,  so  long  as  the  legislature  provides  that  each  county 
shall  have  one  representative,  the  remaining  members  allowed 
by  the  constitution  are  left  to  the  will  of  the  legislature,  and 
it  may  give  them  all  to  a  single  county,  without  regard  to  either 
the  entire  or  voting  population.     An  act  apportioning  the  mem- 
bers of  the  legislature  in  accordance  with  that  view  would  be  a 
clear  violation  of  the  constitution.     One  of  the  very  foundation 
principles  of  our  government  is  that  of  equal  representation, 
and  the  legislature  is  prohibited  from  enacting  an  apportion- 
ment law  which  does  not  give  to  the  people  of  one  county  sub- 
stantially equal  representation  to  that  given  each  other  county 
in  the  state,  based  either  upon  the  entire  or  voting  population 
or  upon  some  other  just  and  fair  basis.     The  reservation  of 
rights  by  the  people  is  broad  enough  to  prohibit  the  legislature 
from  passing  an  apportionment  act  which  is  manifestly  unequal 
and  unjust  to  the  people  of  any  portion  of  the  state.     It  has 
authority  to  fairly  apportion  legislative  representation,  but  it 
is  prohibited  from   disfranchising.     Whenever  the   legislature 
undertakes  to  deny  the  right  of  the  people  of  any  county  a  just 
and  fair  representation  in  the  legislative   department  of  the 
state,  it  is  not  ^^^  acting  wdthin  the  scope  of  its  authority. 
The  act  under  consideration  shows  that  the  legislature  did  un- 
dertake to  make  a  just  and  fair  apportionment  for  tlie  entire 
state  for  legislation,  and  failed  because  of  the  unconstitution- 
ality of  an  act  creating  Alta  and  Lincoln  counties,  and  for  no 
other  reason. 
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Counsel  for  plaimtdff  contend  that  the  law  as  laid  dowTi  in  the 
case  of  Hampton  v.  Dilley,  3  Idaho,  427,  31  Pac.  807  (decided 
at  the  present  term  of  this  court),  is  very  similar  to  the  case  at 
bar.  The  distinction  between  tlie  cases  is  palpable.  In  the 
former  case  it  is  held  that  a  person  could  not  be  subjected  to 
punishment  or  deprivation  of  rights  because  he  obeyed  the  law 
as  it  appeared  in  the  statue,  although  the  statute  might  be  sub- 
sequently declared  unoonstitutional.  In  the  case  at  bar  the  ap- 
portionment act  was  to  all  intents  and  purposes  dex^lared  uncon- 
stitutional by  the  decision  in  the  Alta-Lincoln  case.  The  plain- 
tiff herein  is  claiming  rights  under  a  law  already  declared  un- 
constitutional. Because  the  governor  or  any  other  executive 
officer  may  have  thought  the  apportionment  act  was  still  in 
force,  however  honest  and  sincere  they  may  have  been  in  such 
]>elief,  is  no  reason  why  this  court  should  sustain  a  statute 
which  the  court  is  satisfied  is  void.  The  effort  of  the  governor 
to  reconcile  the  differences  between  the  apportionment  by  the 
statute  and  that  made  by  the  constitution,  while  perhaps  com- 
mendable as  an  effort  in  behalf  of  what  the  executive  believed 
to  be  the  best  interests  of  the  state,  nevertheless  such  action  on 
his  part  of  necessity  ilivolved  the  exercise  of  powers  not  ger- 
mane to  his  office,  but  expressly  prohibited  by  the  constitution. 

The  plaintiff  cites  State  v.  Van  Duyn,  24  Neb.  586,  39  N".  W. 
612,  as  an  authority  in  his  behalf.  The  question  in  that  case 
was  as  to  the  constitutionality  of  an  apportionment  act  passed 
in  1887,  which  failed  to  give  Sarpy  county  any  representation. 
The  question  was  raised  by  an  application  for  a  writ  of  mandate 
to  compel  Van  Duyn,  as  clerk  of  Saline  county,  to  post  election 
notices  for  senators  and  representatives  in  Saline  county  under 
tlie  apportionment  act  of  1881,  instead  of  tlie  apportionment 
act  of  1887,  upon  the  ground  that  the  latter  act  was  void,  for 
the  reason  that  said  act  was  not  regularly  passed  by  both  houses 
of  the  legislature  as  provided  by  law.  It  appears  that  that  part 
of  the  act  which  relates  to  Sarpy  county  had  not  passed  both 
^"**^  houses  of  the  legislature,  and  was  held  null  and  void.  The 
act  was  regularly  passed  as  to  all  counties  except  Sarpy,  but  for 
some  reason  it  was  not  mentioned  in  said  act  as  passed  by  the 
legislature,  l)ut  l)y  some  means  the  name  "Sar]>y  county"  was 
inserted  into  tlie  enrolled  bill  as  signed  by  the  governor.  The 
court  says:  ''Tlie  record  tends  to  show  that  that  portion  of  the 
act  relating  to  Sarpy  county  was  not  passed  by  both  liouscs  of 
the  legislature,  perliaps  not  by  either,  and  submitted  to  the  gov- 
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■emor,  and  because  of  tiiis  defect  we  are  asked  to  declare  the 
whole  act  unconstitutional."    It  will  be  observed  that  the  court 
was  asked  to  declare  said  act  unconstitutional  because  the  en- 
rolling clerk  or  some  one  had  inserted  a  provision  concerning 
Sarpy  county  into  said  act,  and  the  court  says  because  of  that 
defect  "we  are  asked  to  declare  the  whole  act  unconstitutional." 
The  court  further  says :  "An  act  may  be  void  in  part  and  a  por- 
tion of  it  valid.    In  such  case  the  court,  if  it  can  separate  that 
portion  which  is  not  in  conflict  with  the  constitution  from  that 
wliich  is  clearly  in  conflict  therewith,  and  the  former  is  com- 
plete in  itself,  and  capable   of  enforcement,  it  will  be  sus- 
tained."    We  do  not  think  the  learned  court  states  the  rule  of 
law  applicable  to  the  construction  of  a  statute  in  part  valid  and 
in  part  invalid,  the  object  of  which  is  to  accomplish  a  single 
purpose  only.    The  rule  as  stated  in  that  case  falls  short  of  tlie 
rule  as  stated  by  Mr.  Cooley  and  the  other  authorities  above 
cited.     If  the  learned  court  had  added:  "But  if  its  purpose  is 
to  accomplish  a  single  object  only,  and  some  of  its  provisions 
are  void,  the  whole  must  fail,  unless  sufficient  remains  to  effect 
the  object  without  the  aid  of  the  invalid  portion" — it  would 
have  stated  the  rule  applicable  to  the  case  at  bar.    That  case,  if 
we  rightly  apprehend  it,  did  not  involve  the  construction  of  a 
statute  that  was  in  part  valid  and  in  part  invalid.     An  appor- 
tionment act  had  been  passed  that  left  out  or  did  not  mention 
Sarpy  county,  and  by  some  means  the  provision  concerning 
Sarpy  county  appeared  in  the  enrolled  bill  or  printed  statute. 
The  record  showed  that  that  part  relating  to  Sarpy  county  was 
no  part  of  the  act  passed;  therefore,  that  case  did  not  involve 
the  construction  of  a  statute  part  valid  and  part  invalid,  for 
the  reason  tbat  the  part  held  to  be  invalid  was  not  a  part  of  the 
ftatute  as  passed  by  the  legislature.     The  court  holds  that  the 
■^^^  part  relating  to  Sarpy  county  was  no  part  of  said  act,  and 
that  the  act  as  passed  by  the  legislature  was  valid.     We  fail  to 
see  any  reason  for  the  application  of  the  rule  applicable  to  the 
construction  of  statutes  in  part  constitutional  and  in  part  un- 
constitutional.   However,  if  we  fail  to  comprehend  the  facts  as 
therein  stated,  and  the  rule  of  law  applicable  thereto,  we  main- 
tain that,  if  it  was  the  intention  of  the  legislature  to  apportion 
the  whole  state  for  legislative  representation,  and  the  act,  if 
carried  into  effect  without  the  void  part,  failed  of  its  purpose 
and  intent,  the  whole  act  should  be  lield  void.     The  court  says : 
^'All  that  the  constitution  requires  is  a  fair  apportionment,  the 
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mode  by  whicih  it  is  secured  being  left  to  the  legislature/*" 
This,  we  think,  applies  to  the  case  at  bar.  The  legislature  un- 
dertook to  make  a  fair  apportionment  of  the  entire  state  by  the 
act  in  question.  A  part  of  said  act  is  invalid.  The  representa- 
tion given  by  said  act  applies  to  only  a  part  of  the  state,  and 
is  made  on  a  different  basis,  or  gives  a  different  representation,. 
from  that  given  by  the  constitution.  We  are  confronted  with, 
the  proposition  whether  the  requirement  of  the  constitution  as- 
to  a  fair  apportionment  can  be  secured  by  an  act  which  was  in- 
tended as  a  complete  and  entire  apportionment  of  the  state, 
where  part  of  such  act  is  void,  and  certain  counties  or  districts- 
are  relegated  to  the  apportionment  allowed  by  the  constitution,, 
thus  gi'V'ing  the  people  of  certain  counties  a  representation  on 
one  basis  and  the  people  of  certain  other  counties  representation 
on  an  entirely  different  basis.  We  are  of  the  opinion  that  a. 
just  and  fair  apportionment  cannot  be  secured  in  that  way.  It 
is  the  opinion  of  this  court  that  the  peremptory  writ  should  not 
iesue,  and  that  the  application  therefor  be  denied,  and  it  is  so 
ordered.     Costs  in  favor  of  defendants. 


A  statute  may  he  Yalid  in  Part  and  void  as  to  the  remainder:  State 
V.  Washburn,  167  Mo,  680,  90  Am.  St.  Eep.  430,  67  S.  W.  592;  State 
V.  Justus,  85  Minn.  279,  89  Am,  St.  Eep.  550,  88  N.  W,  759;  State  v. 
Davis,  130  Ala.  148,  89  Am,  St.  Eep,  23,  30  South.  344.  However,  if 
all  the  different  parts  of  a  statute  are  so  intimately  connected  with, 
and  dependent  upon,  one  another  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole,  and  that  if  all  could  not  be  car- 
ried into  effect  the  legislature  would  not  have  passed  the  residue  in- 
dependently, and  some  parts  are  unconstitutional,  all  the  provisions- 
thus  dependent  upon  one  another  must  fail:  McArdle  v.  Mayor  etc. 
of  Jersey  City,  66  N.  J.  L.  590,  88  Am.  St.  Eep.  496,  49  Atl.  1013 > 
Mathews  v.  People,  202  111.  389,  post,  p.  241,  67  N.  E,  28. 

The  Constitutionality  of  Legislative  Apportiotimciits  is  considered  in 
State  V,  Cunningham,  83  Wis,  90,  53  N.  W.  35,  35  Am.  St,  Eep.  27,  and 
note. 
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EX  PAETE  COX. 

[3  Idaho,  530,  32  Pac.  197.] 

JURISDICTION— Excessive  Sentence.— If  a  court  having  ju- 
risdiction of  the  person  of  a  prisoner,  and  jurisdiction  to  try  and  sen- 
tence him  for  the  crime  charged,  on  conviction  sentences  him  to  a 
longer  term  of  imprisonment  than  the  statute  authorizes,  such  judg- 
ment or  sentence  is  absolutely  void.      (p.  31.) 

HABEAS  CORPUS — Excessive  Sentence. — If  a  court  does  not 
have  authority  to  render  a  particular  sentence,  if  such  sentence  is 
different  from  that  prescribed  by  statute,  or  is  below  the  minimum 
or  above  the  maximum,  it  is  void  and  good  ground  for  the  release  of 
the  prisoner   on  habeas   corpus,      (p.   32.) 

HABEAS  CORPUS — Excessive  Sentence. — If  a  prisoner  is  held 
under  a  void  and  excessive  sentence,  and  the  matter  is  properly 
brought  to  the  attention  of  the  appellate  court,  it  has  authority  to 
inquire  into  the  matter,  and  to  discharge  him  on  habeas  corpus,  (p. 
36.) 

JURISDICTION  to  Impose  the  Sentence  Pronounced  in  a  par- 
ticular case  is  as  essential  to  the  validity  of  the  judgment  as  is  the 
jurisdiction  of  the  person  or  the  subject  matter,      (p.  36.) 

J.  W.  Eedd,  for  the  petitioner. 

G.  M.  Parsons,  attorney  general,  for  the  state. 

^30  SULLIVAN",  J.  This  is  an  application  for  a  writ  of 
habeas  corpus  for  the  release  of  John  P.  Cox,  who,  it  is  alleged, 
is  unlawfully  imprisoned  and  restrained  of  his  liberty  by  John 
P.  Campbell,  warden  of  the  Idaho  state  prison  at  Boise  Cit}', 
Idaho.  It  is  alleged  in  the  petition  that  said  Cox  was  indicted 
at  the  June  term,  1891,  and  tried  at  the  October  term,  1891,  of 
the  district  court  of  the  second  judicial  district  of  the  state  of 
Idaho,  in  and  for  the  county  of  Idaho,  for  an  assault  with  in- 
tent to  commit  murder,  and  that  the  jury  returned  the  follow- 
ing verdict:  "We,  the  jury  in  the  above-entitled  case,  find  the 
defendant  guilty  of  an  assault  with  a  deadly  weapon  likely  to 
produce  great  bodily  harm."  And  the  court  thereupon  entered 
judgment  against  and  sentenced  the  prisoner  to  confinement  in 
•""'^^  the  state  prison  for  a  term  of  five  years.  That  said  judg- 
ment and  sentence  are  void,  for  the  reason  that  said  court  had 
no  jurisdiction  to  impose  said  sentence  and  judgment  under  said 
verdict.  A  copy  of  the  indictment,  verdict  and  judgment  are 
made  a  part  of  the  petition.  The  court,  on  the  filing  of  the 
petition,  issued  a  wi*it  of  habeajs  corpus  to  the  said  warden,  com- 
manding him  to  have  the  body  of  said  John  P.  Cox  before  this 
court  at  a  time  therein  fixed,  and  to  show  cause  why  the  said 
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prisoner  should  not  be  released.  At  the  time  fixed  said  warden 
made  his  return  to  said  writ,  which  shows  that  the  cause  of  the 
detention  of  the  said  John  P.  Cox.  was  by  virtue  of  a  judgment 
and  sentence  of  the  district  court  of  the  second  judicial  district 
of  Idaho,  in  and  for  the  county  of  Idaho,  and  annexed  to  and 
made  a  part  of  his  return  the  commitment  and  judgment  of 
said  oonrt,  which  show  substantially  the  same  facts  as  shown  by 
tlie  petition,  the  substance  of  which  is  above  stated. 

The  prisoner  was  indicted  for  the  crime  of  an  assault  with  in- 
tent to  murder,  and  was  convicted  of  the  crime  of  an  assault 
with  a  deadly  weapon  likely  to  produce  great  bodily  harm.  The 
punishment  for  the  crime  of  an  assault  with  intent  to  commit 
murder  is  prescribed  by  section  6598  of  the  Eevised  Statutes, 
and  his  imprisonment  in  the  state  prison  not  less  than  one,  and 
not  more  than  fourteen  years,  while  the  punishment  for  the 
crime  of  an  assault  with  a  deadly  weapon  likely  to  produce 
great  bodily  harm  is  prescribed  by  section  6732  of  the  Eevised 
Statutes,  and  is  imprisonment  in  the  state  prison  not  exceeding 
two  years,  or  by  fine  not  exceeding  five  thousand  dollars  or 
both.  The  court  evidently  considered  that  the  prisoner  had 
been  convicted  of  an  assault  with  intent  to  commit  murder,  and 
&cntenced  him  to  imprisonment  for  five  years,  while  in  fact  the 
verdict  of  the  jury  finds  him  guilty  of  the  crime  of  an  assault 
with  a  deadly  weapon  likely  to  produce  great  bodily  harm. 
Tinder  said  section  6732  the  maximum  imprisonment  for  the 
ofl'ense  of  which  the  prisoner  was  convicted  is  two  years,  and 
there  is  no  provision  of  law  authorizing  a  longer  term  of  im- 
prisonment for  that  crime. 

It  is  conceded  by  the  attorney  general  that  the  sentence  under 
the  verdict  could  not  exceed  two  years ;  but  he  contends  that  the 
prisoner  should  not  be  released  by  writ  of  habeas  corpus,  because 
r,ii2  gg^j^  judgment  is  merely  erroneous,  and  not  void,  and  cites 
some  very  respectable  authority  in  support  of  that  proposition, 
to  wit:  Ex  parte  Shaw,  7  Ohio  St.  81,  70  Am.  Dec.  55;  Ex 
])arte  Bond,  9  S.  C.  80,  30  Am.  Ecp.  20;  Petition  of  Crandall, 
34  Wis.  177;  In  re  Wiliams,  39  Minn.  172,  39  K  W.  65.  The 
counsel  for  the  prisoner  contends  that  the  court  had  no  juris- 
diction to  sentence  the  prisoner  for  a  longer  terra  than  two 
years,  and  that  the  court  exce<ided  its  jurisdiction  in  rendering 
said  judgment,  and  that  the  judgment,  for  these  reasons,  is  ab- 
solutely void.  There  is  no  question  but  what  the  court  had  jur- 
isdiction of  tlie  prisoner,  and  had  jurisdiction  to  try  him  for 
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the  crime  of  which  he  was  convicted,  and  to  sentence  him  for 
that  crime;  but  the  question  is  whether  the  judgment  or  sen- 
tence which  was  rendered  and  pronounced  was  a  mere  erronGous 
exercise  of  power,  and  therefore  voidable  only,  or  is  in  excess  of, 
and  without,  its  jurisdiction,  and  therefore  absolutely  void.  If 
the  sentence  is  voidable  only,  the  prisoner  must  be  remanded ; 
but,  if  it  is  absolutely  void,  he  should  be  set  at  liberty.  If  a 
court  having  jurisdiction  of  the  person  of  a  prisoner,  and  juris- 
diction to  try  and  sentence  the  prisoner  for  the  crime  charged, 
on  conviction  sentences  him  to  a  longer  term  of  imprisonment 
than  the  statute  authorizes,  is  such  judgment  or  sentence  void, 
or  voidable  only?  That  is  the  precise  question  before  us.  If 
jurisdiction  includes  pronouncing  the  particular  judgment  au- 
thorized by  statute,  and  no  other,  then  tlie  judgment  pronounced 
is  absolutely  void,  for  the  statute  did  not  authorize  such  judg- 
ment. 

19  Central  Law  Journal,  page  103,  contains  an  able  article 
entitled  "The  ]\rodem  Idea  of  Jurisdiction."  The  author  says: 
"The  idea  of  jurisdiction  entertained  by  the  old  jurists  appears 
to  liave  been  tJiat  jurisdiction  is  simply  the  power  to  decide 
something  in  a  given  controversy,  to  proceed  to  judgment,  to 
render  some  kind  of  a  judgment,  and  that  be3'ond  this  ever\'- 
thing  else  related  to  the  propriety  of  the  judgment  rendered"; 
and  cites  authorities  in  support  thereof.  The  distinguished  au- 
thor further  says:  "The  modem  idea,  as  distin^ishcd  from 
this,  is  that  jurisdiction  is  not  merely  the  power  to  proceed  in  a 
cause,  and  to  render  some  judgment  therein,  but  it  is  the  power 
to  render  the  particular  judgment  rendered.  This  modern  idea 
has  been  taken  up  by  several  respectable  courts,  including  the 

'■•^^  supreme  court  of  the  United  States It  will  also  be 

perceived  that  nearly  every  reported  case  in  which  the  courts 
have  asserted  the  power  to  inquire  by  habeas  corpus  whether 
other  courts,  in  rendering  a  particular  judgment,  were  cases 
where  the  courts  so  issuing  the  writs  of  habeas  corpus  were 
courts  possessing  appellate  or  superintending  jurisdiction  over 
the  courts  whose  judgments  were  thus  inquired  into."  It  is 
stated  in  12  American  and  English  Encyclopedia  of  Law,  page 
24:7,  that  "there  is  a  very'  clearly  defined  attempt  in  the  latest 
cases  in  the  United  States,  however,  to  escape  from  the  position 
that  the  judgment  of  a  court  having  jurisdiction  to  hear  and 
determine  is  conclusive  by  adding  to  the  definition  of  ''jurisdic- 
tion' a  new  element,  viz.,  that  jurisdiction  is  not  merely  tlie 
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power  to  hear  and  determine,  but  also  the  power  to  render  the 
particular  judgment  which  was  rendered^';  and  cites  in  support 
thereof  cases  decided  by  the  supreme  court  of  the  United  States, 
a.nd  decisions  from  the  courts  of  last  resort  of  several  states. 
On  page  251,  supra,  the  following  conclusion  is  reached:  "The 
question,  therefore,  cannot  be  said  to  be  definitely  decided.  The 
great  weight  attached  to  the  decisions  of  the  supreme  court  of 
the  United  States  makes  it  at  least  probable  that,  if  that  court 
continues  to  hold  the  views  expressed  in  the  late  cases'  cited 
supra,  the  courts  of  the  various  states  will  sooner  or  later  adopt 
them;  but  the  decisions  thus  far  scarcely  authorize  a  stronger 
statement  tlian  that  there  is  a  tendency  in  the  later  cases  to 
hold  that  jurisdiction  includes,  not  only  the  power  to  hear  and 
deteiTuine,  but  also  the  power  to  render  the  particular  judg- 
ment entered  in  the  particular  case."  Black  on  Judgments, 
section  258,  holds  that  jurisdiction  to  render  the  particular 
sentence  imposed  is  as  essential  to  its  validity  as  the  jurisdic- 
tion of  the  person  or  the  subject  matter.  In  commenting  on 
certain  decisions  which  held  that  if  a  court  had  authority  to 
pronounce  sentence,  and  while  in  the  legitimate  exercise  of  its 
power,  committed  a  manifest  error,  in  the  number  of  years  of 
confinement  imposed  on  the  defendant,  the  sentence  was  not 
void,  but  erroneous,  and  refused  to  release  the  prisoner  on 
habeas  corpus,  the  learned  author  says:  "But  the  argument  is 
far  from  satisfactory.  It  invoh'-es  the  error  of  overlooking  the 
fact  that  jurisdiction  to  render  the  particular  sentence  impo&od 
^'^•*  is  equally  as  egsontial  to  its  validity  as  the  jurisdiction  of 
the  person  or  subject  matter.  If  either  of  these  three  elements 
is  wanting,  the  judgment  is  a  nullity.  Now,  in  respect  to  the 
sentence,  the  court  has  precisely  the  jurisdiction  which  the  (Stat- 
ute gives  it — no  more  and  no  less;  and  if  the  statute  prescribes 
tliat  the  sentence  shall  be  for  not  loss  than  three  years,  the 
court  is  utterly  without  power  to  sentence  for  one  year.  This 
seems  too  plain  for  argument.  And,  indeed,  the  great  prepon- 
derance of  authority  sustains  tlie  proposition  that  if  the  court 
did  not  have  the  authority  to  render  the  particular  sentence; 
if  the  isentenoe  is  different  from  that  prescribed  by  law,  or  is 
below  tlie  minimum  or  above  the  maximum — that  is  good 
ground  for  releasing  the  prisoner  on  habeas  corpus."  In  sup- 
port of  that  proposition  the  author  cites:  Ex  parte  I^nge,  18 
Wall.  1G3;  Ex  parte  Milligan,  4  Wall.  131;  Ex  parte  Wilson, 
;114:  U.  S.  417,  5  Sup.  Ct.  Rep.  935;  Ex  parte  Bcrnert,  62  CaL 
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524,  7  Pac.  C.  L.  J.  460;  Ex  parte  Page,  49  Mo.  291;  People 
V.  Walters,  15  Abb.  N".  c.  461;  People  v.  Liscomb,  60  N.  Y. 
559,  19  Am.  Eep.  211 ;  Ex  parte  Kearney,  55  Cal.  212 ;  In  re 
Petty,  22  Kan.  477;  Ex  parte  Bulger,  60  Cal.  438;  Miller  v. 
Snyder,  6  Ind.  1;  Ex  parte  SmitH,  2  Nev.  338.  In  Ex  parte 
Lajnge,  18  Wall.  163,  the  point  is  illuistrated  in  the  following 
clear  and  forcible  manner.  The  court  say :  "If  a  justice  of  the 
peace,  having  jurisdiction  to  fine  for  a  misdemeanor,  and  with 
the  party  charged  properly  before  him,  should  render  a  judgment 
that  he  be  hung,  it  would  simply  be  void.  Why  void?  Be- 
cause he  had  no  power  to  render  such  a  judgment.  So,  if  a 
court  of  general  jurisdiction  should,  on  an  indictment  for  libel, 
render  a  judgment  of  deatli  or  confiscation  of  property,  it 
would,  for  the  same  reason,  be  void.'"  In  Ex  parte  Page,  49 
Mo.  291,  a  case,  in  principle,  very  similar  to  the  one  at  bar, 
the  court  says:  "The  statute  provides  that  persons  convicted 
of  grand  larceny  shall  be  punished  as  follows:  1.  Stealing  a 
horse,  mare,  gelding,  colt,  filly,  mule,  or  ass,  by  imprisonment 
in  the  penitentiary  not  exceeding •  seven  years;  2.  In  all  other 
cases  of  grand  larceny,  by  like  imprisomnemt,  not  exceeding 
five  years:  Wagner's  Statutes,  p.  457,  sec.  2Q.  In  no  case, 
therefore,  does  the  statute  authorize,  for  any  of  the  offenses 
which  constitute  grand  larceny,  a  sentence  for  more  than  seven 
r>35  years^  imprisonment.  Hence  tlie  judgment  for  imprison- 
ment for  ten  yeans  was  in  violation  of  the  statute,  and  palpably 
illegal.  It  would  have  been  reversible  on  writ  of  error  or  ap- 
peal, as  a  matter  of  course.  Can  this  court  furnish  the  re- 
quired remedy  in  this  proceeding?  The  general  principle  is, 
that  on  a  hearing  of  a  writ  of  habeas  corpus,  when  it  appears 
that  the  prisoner  is  detained  by  virtue  of  the  final  judgment 
or  decree  of  any  competent  oourt  of  civil  or  criminal  jurisdic- 
tion, no  inquiry  into  the  regularity  of  the  proceedings  which 
resulted  in  the  judgment  can  be  had.     For  all  such  errors  or 

irregularities  tlie  law  provides  other  remedies But  the 

statute,  by  an  express  enactment,  declares  that  when  a  prisoner 
is  brought  up  on  habeas  corpus,  if  it  appears  that  he  is  in 
custody  by  virtue  of  process  from  any  court  legally  consti- 
tuted, or  issued  by  any  officer  in  the  service  of  judicial  proceed- 
ings before  him,  such  prisoner  can  be  discharged  only  in  one 
of  the  following  ca.ses :  1.  Where  the  jurisdiction  of  such  court 
or  officer  has  been  exceeded,  either  as  to  matter,  place,  sum, 

or   person 6.  Where  the   process  is   not   authorized  by 
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any  judgment,  order  or  decree,  nor  by  any  provision  of  law: 
Wagner's  Statutes,  p.  G90,  see.  35.  It  seems  to  me  that  the 
court,  in  passing  the  sentence,  exceeded  its  jurisdiction  in  the 
matter,  and  that  it  did  not  act  by  autiiority  of  any  provision 
of  law.  The  application,  therefore,  I  think,  coines  within  the 
meaning  of  the  statute."'  The  provisions  of  the  statute  of  Mis- 
souri just  quoted  are  substantially  the  same  as  the  provisions 
of  section  8354  of  the  Revised  Statutes  of  Idaho,  which  pre- 
scribes the  cases  in  which  a  prisoner  may  be  released  on  habeas 
corpus  by  this  court.  The  court  further  says :  ''But  in  the  case 
just  quoted  it  will  be  perceived  that  the  error  was  one  of  fact,, 
provable  by  extrinsic  evidence  dehors  the  record.  The  record, 
as  it  stood,  warranted  the  judgment,  and  the  en-or  of  fact  pro- 
duced the  difficulty.  In  such  a  case  the  court  would  not,  in 
a  collateral  proceeding,  undertake  to  revise  the  judgment.  But, 
in  the  case  we  are  now  considering,  the  question  presented  i& 
far  different.  The  error  here  does  not  arise  out  of  matter 
of  fact,  but  is  patent  on  the  face  of  the  record.  The  record 
proper  shows  that  the  judgment  of  the  court  in  passing  sen- 
tence was  illegal;  that  it  was  not  snnply  erroneous  or  irregular, 
^*^^^  but  absolutely  void,  as  exceeding  the  jurisdicion  of  the  court, 
and  not  being  the  exercise  of  an  authority  prescribed  by  law." 
In  the  case  at  bar  the  statute  autiiorized  the  oourt  to  sen- 
tence the  prisoner  for  a  term  not  exceeding  two  years;  but, 
without  any  authority  whatever,  the  court  sentenced  him  to  a 
term  of  five  years,  and  clearly  exceeded  its  jurisdiction  in  so 
doing.  It  has  been  suggested  by  the  attorney  general  that,  as 
the  court  had  authority  to  sentence  the  prisoner  for  a  term 
of  two  years,  a  writ  should  be  denied,  at  least  until  the  pris- 
oner had  served  a  term  of  two  years.  If  the  case  was  before 
us  on  appeal  the  court  would  no  doubt  bo  justified  in  revers- 
ing the  judgment,  and  perhaps  in  remanding  the  case  for  re- 
sentence. We  are  not  aware  of  any  authority  that  would  per- 
mit us  to  reduce  said  sentence,  in  this  proceeding,  to  the  tenn 
of  two  years,  or  to  remand  for  a  resentence.  We  have  only 
authority,  in  tWs  proceeding,  to  release  or  remand  the  prisoner 
to  custody,  as  said  judgment  is  an  entirety.  We  certainly  can- 
not, in  this  proceeding,  modify  it  in  any  manner.  In  Ex  parte 
Kelly,  65  Cal.  154,  3  Pac.  673,  a  case  in  which  the  defendant 
was  convicted  of  battery,  and  sentenced  or  adjudged  to  pay  a 
fine  of  six  hundred  and  fifty  dollars,  or  to  be  imprisoned  in  the 
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county  jail  until  the  fine  was  paid,  at  the  rate  of  one  day's 
imprisonment  for  every  dollar  of  fine,  and  that  he  perform 
labor  on  streets  or  public  works  during  sudi  imprisonment,  an 
application  for  a  writ  of  habeas  corpus  was  made,  and  tlie  court 
say:  "Battery  is  a  misdemeanor,  and  is  punishable  by  fine  not 
exceeding  one  thousand  dollars,  or  by  imprisonment    in  the 

county  jail  not  exceeding  six  months,  or  by  both It  was 

clearly  the  intent  to  impose  a  penalty  of  a  fine,  and,  in  case  it 
was  not  paid,  imprisonment  until  the  fine  was  satisfied  at  the 
rate  indicated  in  the  judgment.     This  is  justified  by  section 

1446  of  the  Penal  Code But  this  statute  nowhere  allows 

any  addition  to  this  substituted  mode  of  payment.  We  look  in 
\ain  to  find  any  authority  in  any  tribunal,  in  the  Penal  Code  or 
any  other  codes,  to  annex  to  this  substitution  of  incarceration 
for  coin  any  other  punishment.  We  find  no  power  in  the  jus- 
tice to  add,  as  is  done  by  the  judgment,  that  the  defendant, 
while  so  imprisoned,  perform  labor  on  the  streets  or  other  pub- 
lic works  in  the  city  of  Los  Angeles.  This  portion  of  the 
®"''  judgment  is  clearly  beyond  and  outside  the  jurisdiction  of 
the  tribunal  which  rendered  it.  Now,  the  judgment  is  a  unit, 
and,  if  one  portion  of  it  is  without  tlie  jurisdiction  of  the  jus- 
tice, the  judgment  is  void."'  So,  in  the  case  at  bar,  the  judg- 
ment is  a  unit,  an  entirety;  and  we  cannot,  in  this  proceeding, 
reduce  it  to  two  years:  See,  also.  Ex  parte  Bernert,  63  Cal. 
r;24.  In  People  v.  Liscomb,  60  N.  Y.  559,  19  Am.  Eep.  211, 
the  court  say:  "A  party  held  only  by  virtue  of  judgments  thus 
pronounced,  and  therefore  void  for  want  of  jurisdiction,  or  by 
reason  of  the  excess  of  jurisdiction,  is  not  put  to  his  writ  of 
error,  but  may  be  released  by  habeas  corpus.  It  will  not  an- 
swer to  say  that  a  court  ha\ing  power  to  give  a  particular  judg- 
ment can  give  any  judgment,  and  that  a  judgment  not  author- 
ized by  law,  and  contrary  to  law,  is  merely  voidable,  and  not 
void,  and  must  be  corrected  by  error.  This  would  be  trifiing 
with  the  law,  the  liberty  of  the  citizen,  and  the  protection 
thrown  about  his  person  by  the  bill  of  rights  and  the  constitu- 
tion, and  creating  a  judicial  despotism.  It  would  be  to  defeat 
justice,  nullify  the  writ  of  habeas  corpus  by  the  merest  techni- 
cality, and  the  most  artificial  process  of  reasoning Xo 

court  is  or  can  be  competent  to  pronounce  a  sentence  and  give 
judgment  in  open  and  palpable  violation  of  a  positive  statute, 
and  a  judgment    thus  given  is    void.     AMth  us,  all    punish- 
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ments  are  prescribed  by  statute,  as  well  as  to  character  as  ex- 
tent; and  a  sentence  not  conformable  to  law,  as  not  warranted 
by  statute,  or  which  is  in  excess  of  the  legal  punishment,  is 
ultra  vires,  and  like  every  other  act,  whether  judicial  or  min- 
isterial, done  without  legal  authority,  is  void."  The  opinion 
of  the  court  in  that  case  is  a  very  able  and  exhaustive  one, 
and  we  think  peculiarly  applicable  to  the  case  at  bar.  In  Ex 
parte  Eeed,  100  IT.  S.  13,  the  court  say :  "If  a  magistrate  hav- 
ing authority  to  fijne  for  assault  and  battery  should  sentence 
the  offender  to  be  imprisoned  in  the  penitentiary,  or  to  suffer 
the  punishment  prescribed  for  homicide,  his  judgment  would 
be  as  much  a  nullity  as  if  the  preliminary  jurisdiction  to  hear 
and  determine  had  not  existed.  Every  act  of  a  court  beyond 
its  jurisdiction  is  void."  The  sentence  in  the  case  at  bar  was 
not  warranted  by  statute,  was  in  excess  of  the  punishment  pre- 
scribed by  law,  and  is  absolutely  void;  and  when  a  prisoner 
^^*  is  held  under  such  a  sentence,  and  the  matter  is  properly 
brought  to  the  attention  of  this  court,  it  has  authority  to  in- 
<]uire  into  the  matter,  and  to  discharge  the  prisoner,  if  it  be 
found  that  the  court  had  no  jurisdiction,  under  the  law,  to  ren- 
der the  particular  judgment  rendered,  or  to  pass  the  sentence 
imposed.  In  Ex  parte  Yarbrough,  110  11.  S.  651,  4  Sup.  Ct, 
Eep.  152,  in  regard  to  this  class  of  cases,  the  court  say:  ''It 
is,  however,  to  be  carefully  observed  that  this  latter  principle 
does  not  authorize  the  court  to  convert  the  writ  of  habeas  cor- 
pus into  a  writ  of  error,  by  which  tlie  errors  of  law  committed 
by  the  court  that  passed  the  sentence  can  be  reviewed  here ; 
for  if  that  court  had  jurisdiction  of  the  party,  and  of  the  of- 
fense for  which  he  was  tried,  and  has  not  exceeded  its  powers 
in  the  sentence  which  it  pronounced,  this  court  can  inquire 
no  further."  In  the  case  at  bar  the  court  did  exceed  its  powers 
in  the  sentence,  which  it  pronounced.  There  was  no  pro- 
vision of  law  authorizing  such  sentence,  and  it  is  void.  We 
are  of  the  opinion  that  jurisdiction  to  render  the  particular 
sentence  imposed  was  as  essential  to  the  validity  of  the  judg- 
ment as  the  jurisdiction  of  the  person  or  subject  matter,  and 
that  the  sentence  of  the  district  court  under  which  the  said 
John  P.  Cox  is  held  a  prisoner  was  pronounced  without  author- 
ity of  law,  and  is  void,  and  that  the  prisoner  sliould  be  re- 
leased ;  and  it  is  so  ordered, 

Huston,  C.  J.,  and  Morgan,  J.,  concur. 
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Jurisdiction  Tnclndcs  not  only  the  power  to  hear  and  deternrine,  tut 
also  the  power  to  render  the  particular  judgment  in  the  particular 
case:  Eussell  v.  Shurtleff,  28  Colo.  414,  89  Am.  St.  Eep.  216,  65  Pac. 
27;  monographic  note  to  Koepke  v.  Hill,  87  Am.  St.  Eep.  173. 

Habeas  Corpus  to  release  a  prisoner  because  of  an  excessive  sen- 
tence is  considered  in  the  monographic  note  to  Koepke  v.  Hill,  87- 
Am.  St.  Eep.   194,  195. 

The  Yalidity  of  Soitenses  differing  from  those  authorized  by  law 
is  considered  in  the  monographic  note  to  State  v.  Klock,  55  Am.  St. 
Eep.  264-274. 


COFFIN  V.  BEADBURY. 

[3  Idaho,  770,  35  Pac.  715.] 

APPELLATE  PRACTICE— Review  of  Errors.— The  appeal  of 
either  party  brings  up  onlv  the  errors  alleged  to  have  been  comnrit- 
ted  against  himself,     (p.  39.) 

STATUTE  OF  FRAUDS.— Receipt  and  Acceptance  of  property 
sold  under  an  executory  contract  of  sale,  at  any  time  after  making 
the  contract,  takes  it  out   of  the   statute   of  frauds,     (p.   40.) 

STATUTE  OF  FRAUDS.— If  Questions  of  Delivery  and  Ac- 
ceptance of  goods  sold  to  take  the  sale  out  of  the  operation  of  the 
statute  of  frauds  are  submitted  to  the  jury  under  proper  instructions, 
the  verdict  will  not  be  disturbed  when  there  is  a  conflict  of  evidence. 
(p.  40.) 

STATUTE  OF  FRAUDS— Delivery  and  Acceptance  of  Goods 
Sold. — If,  from  the  entire  evidence,  different  minds  might  differ  hon- 
estly as  to  the  delivery  and  acceptance  of  goods  sold  to  tako  the  sale 
out  of  the  statute  of  fra.uds,  the  question  of  such  acceptance  is  one 
of  fact  for  the  jury,  and  their  verdict  thereon  will  not  be  disturbed, 
(p.   40.) 

EVIDENCE — Res  Gestae — Declarations. — Time  is  not  neces- 
sarily a  controlling  element  or  principle  in  the  nratter  of  res  gestae, 
and  declarations  made  under  circumstances  to  warrant  the  court  in 
presuming  that  they  grew  out  of  the  litigated  issue  and  illustrate 
the  true  character  of  the  transaction,  and  were  dependent  upon  it, 
were  not  designedly  made  or  devised,  for  a  self-serving  purpose,  are 
evidentiary  facts,  and  not  within  the  rule  applicable  to  hearsay  evi- 
dence. Such  declarations  are  admissible,  although  not  made  at  the 
exact  time  of  the  occurrence  of  the  principal  fact  in  issue,  (pp.  49, 
50.) 

PARTNERSHIP— Evidence.— If  an  attempt  to  establish  a 
partnership  wholly  fails  through  lack  of  evidence,  the  court  coninrits 
no  error  in  holding  as  matter  of  law  that  no  partnership  exists,  (p. 
51.) 

EVIDENCE  to  Explain  Writing. — If  a  writing  is  introduced 
in  evidence  as  an  admission,  and  not  as  part  of  the  contract  between 
the  parties,  it  is  always  admissible  for  the  person  who  wrote  it,  and 
against  whom  it  is  introduced,  to  explain  the  meaning  he  intended 
to  convey,     (p.  51.) 

APPELLATE  PRACTICE.— Exceptions  not  Saved  in  the  court 
below  cannot  be  considered  on  appeal,     (p.  52.) 
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EVIDENCE.— statements  and  Admissions  Made  by  a  Party 
to  the  Suit  may  be  proved  withoul:  first  calling  his  attention  to 
them,   or  laying   any  foundation   for  impeachment,     (p.   52.) 

APPELLATE    PRACTICE —Trial    Verdict.— If     all     material 

issues  are  submitted  to  the  jury  and  instructions  not  excepted  to 
by  the  appellants,  neither  the  verdict  nor  the  order  overruling  a 
motion  for  a  new  trial  will  be  disturbed  on  appeal,  on  the  ground 
of  the  insufficiency  of  the  evidence,  if  there  is  substantial  conflict 
therein,     (p.  52.) 

S.  L.  Tipton  and  T.  Angel,  for  tlie  appellants. 

G.  H.  Stewart  and  W.  E.  Borali,  for  the  respondents, 

'''^*  SULLIVAiSr,  J.  Tills  action  was  brought  to  recover  the 
value  of  five  N"ew  Era  ditchers,  alleged  to  have  been  sold  to,  and 
received  and  accepted  by,  appellants,  who  were  defendants  in 
the  court  below.  The  answer  is  a  general  denial  of  the  allega- 
tions of  the  complaint.  The  action  was  tried  by  the  court, 
with  a  jury,  and  a  verdict  rendered  in  favor  of  respondents  for 
the  sum  of  six  thousftnd  and  fifty-two  dollars  and  ninety-one 
cents,  together  with  interest  amounting  to  sixteen  hundred  and 
fifty-nine  dollars  and  twenty-one  cents,  on  Avhich  verdict  judg- 
ment was  duly  entered  against  appellants.  A  motion  for  a  new 
trial  was  interposed  and  overruled  by  the  court.  This  appeal 
is  from  the  order  denying  the  motion  for  a  new  trial  and  from 
the  judgment. 

Bespondonts  contend  that  the  errors  alleged  to  have  occurred 
on  the  trial  were  not  properly  saved  and  preserved  so  as  to  au- 
tliorJze  this  court  to  consider  them  on  this  appeal.  Their  con- 
tention is,  that  under  the  provisions  of  section  4426  of  the  Ee- 
vised  Statutes  of  1887,  each  exception  taken  on  the  trial  must 
be  settled  at  tlie  time  the  decision  is  made  (other  than  those 
deemed  excepted  to  by  the  provisions  of  section  4427  of  the  Ke- 
vised  Statutes),  unless  a  difl:erent  time  is  agreed  upon  by  the 
parties;  that  no  exceptions  were  settled  during  the  trial  and 
no  time  agreed  upon  by  the  parties  for  their  settlement.  The 
record  contains  a  stipulation,  in  which  it  is  agreed  that  at  the 
trial  of  this  case?  in  April,  1892,  wliich  resulted  in  a  disagree- 
ment of  the  jur}^,  the  following  entry  was  made  in  the  minutes 
of  the  court,  to  wit:  "The  parlies  here  stipulated  that  tliey 
might  prepare  a  bill  of  exceptions  after  trial,"  and  upon  this 
E^tipulation  the  appellants  rely  and  contend  that  it  remained 
in  force  and  effect  at  the  trial  that  resulted  in  the  judgment 
froui  which  this  appeal  was  taken;  while  respondents  contend 
that  said  stipulation  applied  to  the  trial  then  in  progress,  and 
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ri!o  other,  and  applied  to  a  settlement  of  a  bill  of  exceptions 
imder  the  provisions  of  section  4430  of  the  Eevised  Statutes  of 
1887,  and  not  to  exceptions  taken  on  the  trial.  This  conten- 
tion ''''''  was  denied  by  the  trial  court,  and  no  exc-eption  taken 
thereto,  and  no  appeal  has  been  taken  therefrom. 

The  plaintiff  cannot  have  errors  alleged  to  have  been  com- 
mitted against  himself  reviewed  on  defendant's  appeal.  The 
appeal  of  either  party  brings  up  only  the  errors  alleged  to  have 
been  committed  against  himself.  If  the  rospondent,  in  an  ap- 
peal, desires  to  have  errors  against  himself  corrected,  he  must 
present  them  to  this  court,  on  his  own  appeal:  Jones  v.  St. 
John  Irr.  Co.,  2  Idalio,  58,  3  Pac.  1.  Tlie  first  error  speci- 
fied is  the  insufficiency  of  the  evidence  to  justify  the  verdict. 
Under  this  specification  of  error  the  question  of  the  validity 
■of  the  contract  sued  on,  when  tested  by  the  statute  of  frauds,  is 
raised.  It  is  contended  that  as  the  value  of  the  property  sued 
for  is  shown  to  have  exceeded  two  hundred  dollars,  the  con- 
tract, or  isome  memorandum  thereof,  must  be  in  writing  and 
subscribed  by  tlie  party  charged,  or  by  his  agent,  unless  the 
buyer  accepted  and  received  a  part  of  siaid  property,  or  paid  at 
t])e  time  of  the  bargain  some  part  of  the  purchase  price.  That 
as  none  of  those  requirements  were  complied  with,  said  con- 
tract comes  within  the  provisions  of  section  6009  of  the  Eevised 
Statutes  of  1887. 

Tlie  provisions  of  said  section  claimed  to  be  applicable  to  this 
case  are  as  follows :  "In  the  following  cases  the  agreement  is 
invalid,  unless  the  same,  or  some  note  or  memorandum  thereof, 
be  in  'svriting,  and  subscribed  by  the  party  charged  or  by  his 
agent.  Evidence,  therefore,  of  the  agi'eement  cannot  be  re- 
ceived without  the  writing  or  secondary  evidence  of  its  con- 
tents: ....  Subd.  4.  An  agreement  for  the  sale  of  goods, 
chattels  or  things  in  action,  at  a  price  not  less  than  two  hun- 
dred dollars,  unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  tliem,  of  such 
things  in  action,  or  pay  at  the  time  some  part  of  the  purcliaso 
money.'^ 

It  is  sufficient,  under  this  section  of  the  statute,  if  the  chat- 
tels, goods  or  things  in  action  are  delivered  to  and  accepted  by 
the  purchaser,  at  any  time  after  the  contract  of  purchase  is 
made.  But  unless  the  provisions  of  said  section  above  quoted 
are  complied  with,  the  seller  could  not,  at  any  time  after  the 
contract  was  made,  deliver  the  goods  and  compel  an  acceptance 
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of  tli€m.  However,  if  the  goods  are  received  and  accepted  by 
''"'"^  the  purchaser,  the  contract  ifi  then  taken  out  of  the  statute 
of  frauds,  and  may  be  enforced  against  the  buyer  for  the  pur- 
chase price. 

It  is  alleged  in  the  complaint  that  said  ditchers  were  sold  to 
appellants  on  the  fourteenth  day  of  March,  1890,  and  that 
thereafter  they  accepted  and  received  the  same.  It  is  not 
claimed  by  respondents  thai  they  aver  or  prove  a  delivery  and 
accepKbance  at  the  time  the  contract  of  sale  was  entered  into, 
or  that  the  contract,  or  some  note  or  memorandum  thereof,  was 
in  writing,  signed  by  appellants  or  by  their  agent,  or  that  any 
part  of  the  purchase  money  was  paid  at  the  time  the  contract 
was  entered  into.  It  is  the  receipt  and  acceptance  of  the 
machines,  some  fifteen  days  aiter  the  contract  of  purchase  was 
made,  that  respondents  rely  upon  as  taking  this  contract  out  of 
the  provisions  of  said  section,  and  we  think  with  reason.  If  a 
contract  of  sale  is  made,  and  the  property  subsequently  re- 
ceived and  accepted  by  the  purchaser,  it  is  then  too  late  to 
escape  liability  thereon,  because  of  the  provisions  of  said  sec- 
tion. Had  the  purchaser  refused  to  receive  and  accept  the 
property,  and  suit  been  brought  to  enforce  the  contract,  said 
statute  would  have  been  a  complete  defense  to  such  actioai,  but 
after  tbe  receipt  and  acceptance  of  the  property,  the  virtue  of 
said  section,  as  a  defense  to  an  action  to  recover  the  purchase 
price  is  gone.  This  section  of  the  statute  of  frauds  only  re- 
lates to  executory  contracts,  and  not  to  executed  ones.  Re- 
ceipt and  acceptance  of  the  property  sold,  at  any  time  after 
making  the  contract,  takes  the  contract  out  of  the  statute  of 
frauds:  Hinkle  v.  Fisliicr,  104-  Tnd.  84,  3  N.  E.  624;  King  v. 
Jarmon,  35  Ark.  190,  37  Am.  Rep.  11;  Cartan  v.  David,  18 
Nev.  311,  4  Pac.  61;  Dodge  v.  Crandall,  30  N.  Y.  294;  Brown 
V.  Farmers'  Loan  etc.  Co.,  117  K  Y.  266,  22  N.  E.  952. 

The  second  contention  is  that  said  ditchers  were  not  deliv- 
ered to  or  received  and  accepted  by  appellants.  The  evidence 
of  respondents  show  that  at  the  time  said  ditchers  were  or- 
dered J.  M.  Bray  informed  Sherman  M.  Cofnn  that  a  man  by 
the  name  of  Jessop  was  going  to  use  the  ditchers  in  the  con- 
struction of  a  certain  ditch  which  appellants  were  constructing 
under  the  supenasion  of  J.  M.  Bray.  It  also  shows  that 
''•®  when  the  ditcMng  machines  arrived  at  Xampa,  Jessop  ap- 
peared and  assisted  in  setting  them  up  ready  for  use;  that  he 
took  possession  of  them  and  took  them  out  upon  the  aforesaid. 
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ditch,  and  went  to  work  thereon  with  them:  that  while  taking- 
them  out  on  the  ditch  he  met  Mr.  Bray ;  that  he  used  them  on 
f,aid  ditch  under  the  immediate  supervision  of  Mr.  Bray  for  two 
months,  at  least.  It  was  conceded  on  the  trial  that  the  ditchers 
were  delivered  to  Jessop,  who  was  a  subcontractor  of  appel- 
lants, and  the  question  of  acceptance  does  not  appear  to  have 
attained  sipecial  prominence  during  the  trial- of  the  case.  Upon 
a  careful  review  of  the  entire  evidence,  I  think  it  tends  to  show 
that  the  ditchers  were  purchased  for  the  use  of  Jessop,  and 
that  he  received  and  accepted  them,  and  that  his  receipt  and  ac- 
ceptance was  the  receipt  and  acceptance  of  Bradbury  and  Bray, 
and  bound  them. 

The  questions  of  sale  and  delivery  were  submitted  to  the 
jury  upon  an  instruction  by  the  court  at  the  request  of  appel- 
lants, whereby  the  jury  was  instructed  that  to  entitle  the  plain- 
tiffs to  recover  they  must  establish  by  a  preponderance  of  evi- 
dence the  sale  and  delivery  of  the  ditchers  to  the  defendants, 
and  by  their  verdict  tliey  found  those  points  in  favor  of  re- 
spondents. When  from  the  entire  evidence  different  minds 
might  honestly  reach  a  different  conclusion,  as  to  the  acceptance 
of  the  property  sold,  the  question  of  acceptance  is  one  of  fact 
for  the  jury,  and  tlieir  verdict  thereon  will  not  be  disturbed. 
Nor  will  the  order  of  the  court  denying  a  motion  for  a  new 
trial  be  reversed  when  the  aforesaid  conditions  exist:  See  note 
to  Shindler  v.  Houston,  49  Am.  Dec.  316 ;  Gray  v.  Davis,  10 
N.  Y.  291;  Baker  on  Sales,  sec.  382a;  Theilen  v.  Eath,  80 
Wis.  263,  50  N.  W.  183;  Galvin  v.  Mackenzie,  21  Or.  184,  27 
Pac.  1039;  Garfield  v.  Paris,  96  U.  S.  557;  Ilinchman  v.  Lin- 
coln, 124  U.  S.  39,  8  Sup.  Ct.  Eep.  369. 

Considerable  authority  is  cited  on  the  question  as  to  what 
acts  constitute  an  acceptance  under  said  section  6009.  The 
correctness  of  the  rule  establisbed  by  the  authorities  cited  is 
not  questioned.  The  case  of  Shindler  v.  Houston,  1  N.  Y.  261, 
49  Am.  Dec.  316,  is  cited  as  a  case  in  point.  It  was  held  in 
that  case  that  delivery  and  acceptance  of  goods,  such  as  will 
"^^^^  take  it  out  of  the  statute  of  frauds,  cannot  be  shown  by 
mere  words;  some  acts  transferring  possession  are  necessary. 
That  case  is  not  in  point,  for  the  reason  that  it  it  not  claimed 
nor  shown  that  the  transfer  of  the  possession  of  said  machines 
was  made  by  mere  words;  but  tbat  the  machines  were  set  up 
and  possession  of  them  given;  that  respondents  parted  with 
possession  and  tliereafter  exercised  no  rights  of  possession  or 
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ownership  over  them;  that  tlie  person  far  whose  use  they  were 
intended  took  them  and  put  them  to  the  very  iise  for  which 
they  were  purchased.  The  case  of  Hinchman  v.  Lincoln,  134: 
Tj.  S.  38,  8  Sup.  Ct.  Eep.  3G9,  ls  cited  as  a  case  very  similar  to 
the  one  at  har.  That  is  a  case  where  the  facts,  in  relation  to 
the  contract  of  sale  alleged  to  have  been  within  the  statute  of 
frauds,  were  admitted.  There  was  no  dispute  as  to  the  facts 
on  which  appellant  relied,  showing,  as  he  claimed,  sale,  delivery 
and  acceptiinoe.  The  court  held  that  as  there  was  no  dispute 
as  to  the  facts,  it  belonged  to  the  court  to  determine  their  legal 
effect.  It  was  also  held  that  to  take  an  alleged  contract  of  sale 
out  of  the  operation  of  the  statute  of  frauds,  there  must  be  acts 
of  such  a  character  as  to  place  the  property  unequivocally  within 
the  power  anjd  under  the  exclusive  dominion  of  the  buyer,  as 
absolute  owner,  and  that  when  anything  remained  to  be  done 
by  the  seller  to  perfect  the  delivery,  such  fact  would  be  gen- 
erally conclusive  that  there  was  no  receipt  by  the  buyer.  This 
case  is  very  different  from  the  one  under  consideration.  The 
facts  of  sale,  delivery  and  acceptance  w^ere  in  dispute,  and 
nothing  is  sho^v^^  which  would  indicate  that  anything  remained 
tc  bo  done  by  the  sellers  to  perfect  the  deliveiy  of  said  machines. 

It  is  earnestly  contended  by  appellants,  and  with  apparent 
confidenoe,  that  all  of  the  evidence  taken  together  shows  that 
the  sale  of  said  ditching  machines  was  made  by  Stearns  to 
Jessop  a  day  or  two  before  Sherman  Coffin  met  Bray  at  ]S<ampa. 
It  is  claimed  that  Stearns  testified  that  he  sold  said  machines 
to  Jessop.  j\Ir.  Stearns,  as  a  witness  for  appellants,  on  direct 
examination,  did  testify  that  he  sold  four  ditchers  to  Jessop 

He  afterward  testified  as  follows,  to  wit:  '^'Q.  Why  did  you 
telephone  for  Coffin  to  come  up?  A.  Because  I  wanted  him 
to  sell  those  ditchers,  so  that  I  could  make  a  little  money.  That 
~^'^  is  what  I  did  it  for.''  Further  on  he  testified  as  follows: 
*"Q.  And  you  assisted  Coffin  all  the  way  through  the  negotia- 
tions? A.  Xo,  I  don't  think  I  did  all  the  way.  Q-  Did  you 
hear  anything,  or  all  that  was  said,  on  that  day  in  relation  to 
the  sale  of  those  ditchers  to  Jessop?  A.  I  don't  know  whether 
I  did  or  not.  The  sale  was  not  consummated  in  my  presence. 
Q.  Then  the  sale  was  not  consummated  until  Sherman  Coffin 
came  up?  A.  Xo,  sir.  It  might  have  been  at  that  time,  but 
I  don't  remember.  Q.  And  Jessop  was  in  Utah?  A.  Jes- 
sop was  in  Utah."  This  evidence  needs  no  comment.  It  is 
too  plain  to  be    misconstrued    or  misunderstood.     It    clearly 
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■shows  that  no  contract  or  bargain  for  the  sale  of  the  machines 
was  made  between  Jessop  and  Steams,  and  that  if  any  bargain 
was  made  it  was  made  between  Coffin  and  Bray,  at  a  time  when 
Jessop  was  in  Utah. 

Sherman  Coffin  testified  that  no  sale  was  made  nntil  he  met 
Bray  at  Nampa,  in  response  to  a  dispatch  from  Steams.  He 
also  testified  that  he  never  met  Jessop  until  the  ditchers  ar- 
rived at  jSTampa.  That  John  M.  Bray  was  the  man  who  gave 
the  order  for  the  ditchers  and  who  agreed  to  pay  for  them,  as 
a  member  of  the  firm  of  Bradbury  &  Bray.  This  was  denied 
by  Mr.  Bray.  He  denied  that  he  made  any  contract  for  the 
purchase  of  said  machines,  and  denied  that  he  had  any  author- 
ity from  Jessop  to  purchase  said  macliines.  He  testified  as 
follows,  to  wit:  ^'I  says,  'No,  sir,  Mr.  Coffin,  I  will  have  noth- 
ing to  do  with  those  machines  whatever.  I  have  no  authority 
tc  buy  machines  for  Jessop.' "  This  evidence  shows  that  Bray 
•did  not  purchase  them  for  Jessop. 

jMr.  Bray  also  testified  to  a  conversation  alleged  to  have  been 
had  with  Frank  E.  Coffin,  about  the  middle  of  May,  1890,  in 
which  he  stated  to  Coffin  that  he  had  nothing  to  do  with  the 
machines  whatever,  "That  the  entire  sale  of  those  machines 
■was  between  Sherman  Coffin,  Stearns  and  Jessop." 

The  testimony  of  Steams  shows  that  he  had  a  conversation 
witli  Jessop  in  regard  to  ditching  machines  in  the  presence  of 
J.  ]\r.  Bray  a  day  or  two  before  Sherman  Coffin  met  Bray. 
Til  at  thereafter  Jessop  left  Nampa  for  Utah,  and  Stearns  tele- 
phoned Coffm  to  come  to  Nampa,  and  on  his  arrival  introduced 
'''^^  him  to  J.  M.  Bray  as  the  man  who  could  talk  with  him 
about  those  ditchers,  and  the  evidence  shows  that  they  did  talk 
about  ditchers.  It  may  be  true,  as  testified  by  'Mr.  Bray,  that 
he  then  and  there  informed  Sherman  Coffin  that  he  would  have 
nothing  to  do  with  the  machines  whatever,  and  that  he  had  no 
authority  to  purchase  machines  for  Jessop,  but  regardless  of 
those  statements,  the  testimony  tends  to  show  he  did  have  some 
conversation  about  them,  and  authorized  Sherman  Coffin  to  have 
tlrem  shipped  in  the  name  of  Bradbury  &  Bray,  and  afterwanl 
requested  Coffin  to  not  have  them  shipped  in  said  firm's  name. 

Coffin  testified  that  the  contract  was  made  with  Bray. 
Stearns'  testimony  is  to  the  same  efi'ect.  Bray  testified  that  it 
was  made  between  Stearns,  Coffin  and  Jessop,  and  from  this 
conflicting  evidence  and  other  evidence  the  jury  found  against 
■n  i^pellants. 
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The  testimony  of  Charles  Stewart  tends  to  corroborate  the 
testimony  of  Sherman  M.  Coffin.  He  testified  as  follows: 
*'I  rode  up  to  Bray,  who  was  out  on  the  ditch  where  Jessop's 
contract  was.  I  rode  up  to  Bray  and  I  think  he  wasn't  using 
very  good  language  toward  Jessop,  because  Jessop  was  get- 
ting behind.  He  says,  'I  am  in  the  soup  with  Coffin  Brotiiers 
for  those  damned  ditchers.' "  Tliis  testimony  is  not  contra- 
dicted. 

D.  H.  Birdsall,  a  witness  for  respondents,  testified  that  he 
met  Bray  at  Nampa  between  May  27  and  30,  1890,  and  had 
some  conversation  with  him  about  selling  him  Safety  Nitre 
Powder,  and  he  informed  Bray  that  Coffin  Brothers  were  agents 
for  said  powder,  and  would  supply  Bray  with  said  powder.. 
Bray  thereupon  informed  Birdsall  that  he  had  some  difficulty 
with  Coffin  Brothers,  and  did  not  care  to  deal  with  them. 
After  some  further  conversation  Birdsiall  informed  Bray  that 
he  was  going  to  Caldwell  to  see  Sherman  M.  Coffin,  and  Bray 
thereupon  requested  him  to  say  to  Coffin  that  he  (Bray)  did 
not  wish  to  have  any  trouble  with  him  (Sherman  M.  Coffin), 
and  that  he  would  see  tluat  they  (Coffin  Brothers)  were  paid  for 
the  ditchers.  This  testimony  is  contradicted  by  Bray.  Bird- 
sail  and  Stewart  were  disinterested  witnesses,  and  the  jury 
no  doubt  gave  some  weight  to  their  testimony,  as  corroborating 
"^^^  that  of  Sherman  M.  Coffin,  but  it  is  urged  by  appellants 
that  if  said  statements  were  made  by  Bray,  they  would  be  per 
fectly  consistent  with  the  theory  that  Bradbury  &  Bray  were 
only  guarantors,  and  not  purchasers.  There  might  be  some 
point  in  this  contention  if  J.  M.  Bray  admitted  that  he  was 
simply  guarantor,  but  he  denies  that  they  were  guarantors,  and 
there  is  no  evidence  tending  to  show  that  they  were,  except  that 
contained  in  the  letter  written  by  Sherman  M.  Coffin  to  J.  i\I. 
Bray,  dated  May  24,  1890. 

If  the  defense  in  this  suit  had  been  that  appellants  were- 
guarantors,  and  not  liable  because  such  guaranty  was  not  in 
writing,  then  the  contention  of  appellant  would  be  of  some 
weight;  but  as  that  is  denied,  and  the  issue  was  as  to  whether 
the  appellants  were  original  purchasers,  the  evidence  of  Stewart 
and  Birdsall  tends  to  corroborate  the  testimony  of  respondents 
on  that  issue.  The  issue  as  to  whether  Bradbury  &  Bray  were 
simply  guarantors  is  not  in  this  case.  It  would  appear  that 
said  statements  were  made  by  Bray  to  Stewart  and  Birdsall,  not 
upon  the  tlieory  that  Bradbury  &  Bray  were  guarantors,  but 
upon  the  theory  that  they  were  purchasers. 
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C.  "W.  Moore's  testimony  also  corroborates  Sherman  M. 
Coffin  as  to  the  sale.  He  testified  that  he  had  no  knowledge 
of  the  sale  of  any  goodis  at  the  time  a  certain  telegram  was 
sent,  except  the  ditchers  to  Bradbury  &  Bray.  By  what  means 
the  witness  became  possessed  of  that  knowledge  the  record  fails 
to  disclose.  The  testimony  of  Sherman  M.  Coffin  and  Mr. 
Bray  is  so  unsatisfactory  and  conflicting  in  substantial  mat- 
ters that  it  is  impossible  for  this  court  to  say  how  much  of  said 
testimony  is  trae  and  how  much  is  false,  and  as  the  jury  are 
the  exclusive  judges  of  the  weight  to  be  given  to  the  testimony 
of  any  witness  or  witnesses,  and  they  having  found  on  the 
purchase,  delivery  and  acceptance  of  the  machines,  this  court, 
under  the  conditions,  would  not  he  justified  in  disturbing  the 
verdict. 

Appellants  contend  that  the  court  erred  in  permitting  Sher- 
maji  M.  Coffin  and  Frank  R.  Coffin  to  testify  in  regard  to  a 
certain  telephone  messjige  sent  by  the  former  to  the  latter,  in- 
quiring as  to  the  responsibility  of  appellants.  The  evidence 
'^**  showis  that  on  the  day  the  ditchers  in  controversy  were  or- 
dered, Sherman  M.  Coffin  waited  at  Nampa  for  a  reply  to  a 
telegram  sent  to  Jessop  until  late  in  the  day.  That  he  finally 
informed  Mr.  Bray  that  he  must  return  to  his  home,  at  Cald- 
well, some  nine  or  ten  miles  from  Nampa;  that  thereupon 
Bray  requested  liim  to  order  five  ditchers,  and  stated  that  if 
Jeissop  could  not  use  the  fifth  ditcher  that  Bradbury  &  Bray 
would  use  it  themselves.  That  witness  got  his  team  and  drove 
to  his  home  at  Caldwell,  and  put  his  team  out,  and  immediately 
thereafter,  and  before  ordering  said  machines  from  Chicago,  he 
telephoned  his  partner,  Frank  R.  Coffin,  at  Boise  City,  and 
asked  him  if  Bradbury  &  Bray  were  good  for  five  ditchers  at 
eleven  hundred  dollars  each,  and  requested  him  to  find 
out  and  let  him  know.  That  this  all  occurred  within  two  Jiours 
after  he  left  ISTampa.  Tliis  telephone  communication  and 
Frank  R.  Coffin's  testimony  in  regard  to  receiving  the  same 
Avas  objected  to,  and  the  admission  thereof  is  assigned  as  error. 
It  is  urged  that  the  same  is  no  part  of  the  res  gestae,  that  it 
took  place  after  the  agreement  for  the  sale  of  the  ditchers  had 
been  entered  into,  and  was  a  communication  from  one  of  the 
plaintiffs  to  his  partner,  and  not  in  the  presence  of  the  defend- 
ants or  either  of  them.  That  said  testimony  is  self-serving 
and  too  remote  to  be  a  part  of  the  res  gestae. 

Counsel  for  appellants  contend  that  the  rule  applicable  to 
this  class  of  testimony  is  that  such  declarations,  to  become  com- 
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petent  evidence,  as  part  of  the  res  gestae,  must  accompany  the 
act  which  they  are  supposed  to  characterize,  and  must  so  har- 
monize with  it  as  to  be  obviously  a  part  of  the  same  transac- 
tion, and  in  support  of  this  rule  cite  Moore  v.  Meachman,  10 
N.  Y.  207;  Enos  v.  Tuttle,  3  Conn.  250;  Cherry  v.  Butler,  17 
S.  W.  1090;  Tisch  v.  Utz,  143  Ta.  St.  186,  21  Atl.  808;  Con- 
Ian  V.  Grace,  36  Minn.  276,  30  X.  W.  880;  1  Wharton  on  E\d- 
dence,  sec.  265;  2  Wharton  on  Evidence,  sec.  1174;  Dawson  v. 
Pogne,  18  Or.  94,  22  Pac.  640;  State  v.  Daugherty,  17  Xev. 
376,  30  Pac.  1074;  People  v.  Dewey,  2  Idaho,  83,  6  Pac.  103^ 
5  West  Coast  Eep.  812;  Binns  v.  State,  57  Ind."  46,  26  Am. 
Eep.  48. 

''^^  In  Moore  v.  Meachman,  10  X.  Y.  207,  the  court,  in  pass- 
ing upon  the  question  of  the  admission  of  certain  declarations, 
Eaid:  "The  general  rule  is  that  declarations  to  become  a  part 
of  the  res  gestae  must  accompany  the  act  which  they  are  sup- 
posed to  characterize,  and  must  so  harmonize  as  to  be  obviously 
one  transaction,"  and  held  that  the  general  rule  applicable  to 
tbe  admission  of  such  declarations  as  a  part  of  the  res  gestae 
was  the  rule  which  should  govern  in  that  case.  Enos  v.  Tuttle, 
3  Conn.  250,  was  a  case  where  a  plaintiff  undertook  to  intro- 
duce declarations  of  an  absconding  debtor  as  evidence  against  a 
garnishee,  and  tbe  court  held  that  such  declarations  were  not 
evidence  for  the  plaintiff.  Cherry  v.  Butler,  17  S.  W.  1090, 
held  the  declarations  of  payee  on  draft  narrating  the  fact  that 
he  had  twice  paid  it  were  self-serving,  and  error  to  admit  them. 
In  Tisch  v.  Utz,  142  Pa.  St.  186,'  21  Atl.  808,  it  was  held 
■  that  declarations  of  a  judgment  debtor  were  not  admissible  in 
evidence  for  the  purpose  of  impeaching  the  judgment.  In 
Conlan  v.  Grace,  36  Minn.  276,  30  N.  W.  880,  it  is  held  that: 
''Declarations  of  a  party,  to  be  admissible  as  a  part  of  the  res 
gestae,  must  be  contemporaneous  with,  or  at  least  so  con- 
nected with  the  main  fact  in  issue  as  to  constitute  one  transac- 
tion.'' Dawson  v.  Pogue,  18  Or.  94,  22  Pac.  640,  holds: 
"'Ordinarily,  acts  and  declarations  of  parties  to  an  action  are 
not  competent  evidence  in  their  behalf.  There  are,  however, 
exceptions  to  the  rule."  State  v.  Daugherty,  17  Nev.  376,  30 
Pac.  1074,  holds:  "It  is  impossible  to  tie  down  to  time  the  rule 
as  to  declarations ;  we  must  judge  from  all  the  circumstances  of 
the  case;  we  need  not  go  to  the  length  of  saying  that  a  declara- 
tion made  a  month  after  the  fact  would  of  itself  be  admissible, 
hut  if,  as  in  the  present  case,  there  are  connecting  circumstances. 


Jan.  1894.]  Coffin  v.  Bradbury.  47 

it  may,  even  at  that  time,  form  part  of  the  whole  res  gestae,  and 
that  the  declaration  was  simply  a  narration  of  past  events  or 
occurrences  and  was  incompetent/^ 

In  1  Wharton  on  Evidence,  section  265,  it  is  held  that  such 
declarations  are  inadmissible  if  made  so  far  prior  to  the  act 
sought  to  be  characterized  as  to  give  opportunity  for  their 
correction  in  way  of  preparation,  or  if  made  so  long  afterward 
as  to  leave  an  interval — which  interval  should  not  be  measured 
"^^^  by  time  but  by  the  circumstances  of  the  case — in  which  ex- 
cuses, explanations  or  aggravations  could  be  got  up.  2 
Wharton  on  Evidence,  section  1174,  is  applicable  to  the  admis- 
sion of  agents  in  matters  of  tort,  and  not  in  point.  Binns  v. 
State,  56  Ind.  46,  26  Am.  Eep.  48,  holds  that:  "A  declaration 
which  is  simply  a  narrative  of  past  events  ....  is  admissible 
in  evidence." 

The  authorities  cited  state  the  general  rule  aptplicable  to  the 
admission  of  declarations  made  by  a  part}^  as  evidence  in  his 
own  behalf,  and  some  of  them  recognize  that  there  are  excep- 
tions to  the  general  rule.  In  some  of  them  time  is  considered 
a  controlling  element  and  in  others  not.  They  hold  that  such 
declarations,  to  become  competent  evidence  for  the  party  mak- 
ing them,  must  be  a  part  of  the  res  gestae  or  at  least  so  con- 
sidered. The  term  ^'res  gestae  "  is  used  in  one  class  of  cases  to 
indicate  the  very  matter  in  issiie,  the  ultimate  thing  itself, 
the  thing  controverted,  and  in  others  the  term  is  used  to  in- 
dicate the  surrounding  facts  of  a  transaction,  which  explain 
or  characterize  the  main  fact. 

In  1  Greenleaf  on  Evidence,  section  108,  it  is  held  that  the 
surrounding  circumstances  constituting  parts  of  the  res  gestae 
may  always  be  shown  to  the  jury,  along  with  tiie  principal 
fact;  and  their  admissibility  is  determined  by  tlic  judge,  ac- 
cording to  the  degree  of  their  relation  to  that  fact,  and  in  the 
exercise  of  his  sound  discretion.  Whether  declarations  made 
after  the  occurrence  of  the  litigated  issue  should  be  admitted 
as  evidence  in  behalf  of  the  party  making  them  rests  in  tlie 
sound  judicial  discretion  of  the  court :  O'Connor  v.  Chicago  etc. 
Ey.  Co.,  27  Minn.  173,  38  Am.  Eep.  288,  6  N.  W.  481;  State  v. 
Ah  Loi,  5  Nev.  99;  1  Greenleaf  on  Evidence,  sec.  108. 

In  1  Taylor  on  Evidence,  sections  525,  526,  it  is  stated  that: 
*'In  all  these  cases  the  principal  points  of  attention  are,  whether 
the  circumstances  and  declarations  offered  in  proof  were  so  con- 
nected with  the  main  fact  under  consideration  as  to  illustrate 
its  character,  to  further  its  object,  or  to  form  in  conjunction 
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■with  it  one  continuous  tranfiaction.  It  was  at  one  time 
thought  necessary  that  they  should  be  contemporaneous  with  it ; 
but  this  doctrine  has  of  late  years  been  rejected,  and  ''^'^  it 
seems  now  to  be  decided  that,  although  concurrence  of  time  must 
always  be  considered  as  material  evidence  to  show  the  connec- 
tion it  is  by  no  means  essential." 

In  Insurance  Co.  v.  Mosley,  8  Wall.  397,  which  was  an  action 
on  an  accident  insurance  policy,  the  declaration  of  the  de- 
ceased as  to  the  cause  of  the  injury  from  which  he  died  made 
shortly  after  the  injury  was  held  competent  evidence  and  a 
part  of  the  res  gestae.  The  court,  speaking  through  Mr.  Jus- 
tice Swayne,  in  regard  to  certain  declarations  being  part  of 
the  res  gestae  says:  "To  bring  such  declarations  witliin  this 
principle,  generally,  they  must  be  contemporaneous  with  the 
main  fact  to  which  they  relate.  But  this  rule  is  by  no  means 
of  universal  application";  and  quotes  with  approval  from 
Eawson  v.  Haig,  2  Bing.  99,  as  follows:  "It  is  impossible  to 
tie  do'WTi  to  time  the  rule  as  to  such  declarations.  We  must 
judge  from  all  the  circumstances  of  the  case.  We  need  not  go 
to  the  length  of  saying  that  a  declaration  made  a  month  after 
the  fact  would,  of  itself,  be  admissible;  but  if,  as  in  the  present 
case,  there  are  connecting  circumstances  it  may,  even  at  that 
time,  form  a  part  of  the  whole  res  gestae." 

Referring  to  the  doctrine  applicable  to  the  admission  of  such 
declarations,  the  court  says:  "The  tendency  of  recent  adjudica- 
tions is  to  extend,  rather  than  to  narrow,  the  scope  of  the  doc- 
Trine.  Rightly  guarded  in  its  application,  there  is  no  principle 
in  the  law  of  evidence  more  safe  in  its  results.  There  is  none 
wliich  rests  on  a  more  solid  basis  of  reason  and  authority." 

In  Board  of  Education  v.  Keenan,  55  Cal.  642,  Justice 
ItlcKee,  in  delivering  the  opinion  of  the  court,  said:  "Whar- 
ton defines  'res  gestae '  as  those  circumstances  wliich  are  the 
undersigned  incidents  of  a  particular  litigated  act.  These  inci- 
dents may  be  separated  from  the  act  by  a  lapse  of  time  more 
or  less  appreciable.  They  may  consist  of  speeches  of  anyone 
concerned,  whetlier  participant  or  bystander;  they  may  com- 
prise things  left  undone,  as  well  as  tilings  done.  Their  sole 
distinguishing  feature  is  tliat  they  should  be  necessary  incidents 
of  the  litigated  act;  necessary  in  this  sense  that  they  are  part 
of  the  immediate  preparations  for,  or  emanations  of,  such  act 
and  are  not  produced  by  the  calculated  policy  of  the  actors." 

7S8  jjj  People  V.  Yemen,  35  Cal.  49,  95  Am.  Dec.  49,  and 
note,  it  is  held  that :  "Declarations,  to  be  a  part  of  the  res  gestae. 
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are  not  required  to  be  precisely  concurrent  in  point  of  time  with 
the  principal  fact,  if  they  spring  out  of  the  principal  trans- 
action, if  they  tend  to  explain  it,  are  voluntary  and  spontane- 
ous, and  are  made  at  a  time  so  near  it  as  to  preclude  the  idea  of 
deliberate  design^,  then  they  are  to  be  regarded  as  contemporane>- 
■ous,  and  admissible":  See,  also.  State  v.  Horan,  33  Minn.  394, 
60  Am.  Eep.  583;  Augusta  Factory  v.  Barnes,  72  Ga.  217,  53 
Am.  Rep.  838;  New  England  Ins.  Co.  v.  De  Wolf,  8  Pick.  56; 
-State  V.  Jones,  64  Iowa,  349,  17  ¥.  W.  911,  20  N.  W.  470; 
:State  v.  Ah  Loi,  5  N"ev.  99;  Eoss  v.  Bank  of  Burlington,  1 
Aik.  43,  15  Am.  Dec.  664. 

In  Milne  v.  Loislcr,  7  Hurl.  &  N.  786,  it  was  held  competent 
for  the  plaintiff,  for  the  purpose  of  proving  upon  whose  credit 
goods  rsued  for  were  sold,  to  introduce  in  evidence  a  certain 
letter  written  by  plaintiff  to  his  agent,  requesting  him  to  in- 
quire as  to  the  financial  standing  of  the  defendant,  of  a  person 
to  whom  the  person  recei^dng  the  goods  had  referred  him  for 
that  purpose.  The  plaintiff  stated  in  said  letter  that  the  de- 
fendant was  the  purchaser  of  said  goods.  And  it  was  further 
held  that  the  jury  might  look  at  the  whole  letter,  and  although 
in  itself  it  was  not  evidence  of  the  trutli  of  the  facts  stated,  it 
might  be  considered  as  corroborative  of  plaintiff's  version  of 
the  transaction:  1  Creenleaf  on  Evidence,  Eedfield's  ed.,  sec. 
108a. 

In  Bouvier's  Law  Dictionary  (edition  of  1888),  under  the 
'head  of  '^res  gestae,"  the  following  statement  occurs:  "In  the 
United  States  the  tendency  is  to  extend,  rather  than  narrow, 
the  scope  of  the  doctrine  of  res  gestae.  Although,  generally, 
the  declarations  must  be  contemporaneous  with  the  event 
sought  to  be  proved,  yet,  where  tliere  are  connecting  circum- 
ftances,  they  may,  even  when  made  some  time  afterward,  form 
a  part  of  the  res  gestae:  Insurance  Co.  v.  Mosley,  8  Wall.  397; 
Railroad  Co.  v.  Coyle,  55  Pa.  St.  402;  Harriman  v.  Stowe,  57 
Mo.  93;  Brownell  v.  Railroad  Co.,  47  Mo.  239;  Commonwealth 
V,  Eastman,  1  Cush.  181.  And  in  England  the  decision  of 
Cockbum,  C.  J.,  in  Bedingfield's  Case,  14  Cox  C.  C.  341,  is 
'^^  directly  contrary,  holding  that  the  declarations  must  be  con- 
temporaneous with  the  event,  to  be  admissible.  Tliis  decision 
haa  been  vigorously  opposed  by  Mr.  Taylor  and  others :  See  14 
Am.  Law.  Rev.  817,  15  Am.  Law.  Rev.  1-71;  Field  v.  State, 
57  Miss.  474,  34  Am.  Rep.  479." 

Froju  a  review  of  the  authorities  I  think  the  decided  weight 
is  that  time  is  not  necessarily  a  controlling  element  or  principle 
Am.   St.    Eep.,   Vol.    95-4= 
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in  the  matter  of  res  gestae,  and  that  declarations  mnde  under 
circumstances  to  warrant  the  court  in  presuming  that  they 
giew  out  of  the  litigated  issue  and  illustrate  the  true  character 
of  the  transaction  and  were  dependent  upon  it,  were  not 
designedly  made  or  devised  for  a  self-serving  purpose,  are  evi- 
dentiary facts  and  are  not  within  the  general  rule  applicahle 
to  hearsay  testimony.  Sudi  declarations  are  admissible  al- 
though not  made  at  the  exact  time  of  the  occurrence  of  the 
principal  fact  in  issue. 

I  think  the  evidence  referred  to  comes  within  the  rule  laid 
down  in  many  of  tlie  authorities  above  cited.  The  declaration. 
or  communication  was  not  a  narrative  of  past  events  or  of 
the  contract  of  sale.  It  was  an  inquiry  which  any  prudent 
Ijusiness  man  would  naturally  make  before  he  would  feel  safe  in 
ordering  upward  of  six  thousand  dollars  worth  of  machinery  for- 
a  customer  whose  financial  condition  was  not  known  to  him.  He 
would  very  naturally  want  to  know  the  ability  of  the  purchaser 
to  pay.  It  is  true  the  order  for  the  ditchers  had  been  given 
and  received  some  two  hours  before  the  inquiry  under  con- 
c-ideration  was  made,  but  it  was  made  before  the  ditchers  were 
ordered,  and  as  I  view  it  was  made  in  the  midst  of  the  trans- 
action and  before  all  of  the  conditions  were  performed,  which 
were  required  to  be  performed  before  the  contract  became  bind- 
ing upon  either  party.  It  was  a  pertinent  inquiry,  and  I  think, 
it  one  of  tlie  reasonable  emanations  arising  out  of  the  contract 
of  purchase  and  dependent  upon  it;  that  it  was  not  deliberately 
devised  or  contrived  by  the  parties  for  a  self-serving  purpose;, 
that  it  was  spontaneously  and  not  designedly  made,  and  tends 
to  explain  to  whom  the  credit  was  given.  Its  truth  or  falsity 
was  for  the  jury. 

790  rpi^^  question  litigated  was  whether  the  ditchers  were  sold' 
to  Bradbury  &  Bray  and  on  their  credit.  Bray  testified  that, 
they  were  sold  to  Jessop  and  he  alone  became  liable  for  the 
payment  of  the  purchase  price,  while  Sherman  M.  Coffin  testi- 
fied tlmt  they  were  sold  to  Bradbury  &  Bray  and  on  tlieir  credit. 
I  think  the  testimony  under  consideration  tends  to  show  to- 
whom  the  credit  was  given  and  was  properly  admitted. 

Error  is  alleged  because  the  court  held  that  under  the  evi- 
dence no  partnership  for  the  sale  of  said  machines  existed:, 
between  Stearns  and  Sherman  M.  Coffin.  Appellants  under- 
took to  show  that  there  was  a  partnership  between  Stearns  and 
Corlin  in  the  sale  of  said  ditchers.  Stearns  and  Coffin  both 
testify  that  no  such  partnership  existed;  and  there  is  not  a. 


Jan.  1894.]  Coffin  v.  Bradbury.  51 

scintilla    of    evidence    tending  to  show  a    partnership.     That 
l>eing  true,  it  was  not  prejudicial  error  for  the  court  to  so  hold. 

The  fourth  error  assigned  is  that  the  court  erred  in  admitting 
iJie  testimony  of  Sherman  M.  Coffin  in  explanation  of  the  sense 
in  which  he  used  the  word  '"'guaranty"  in  his  letter  of  May 
24,  1890,  to  John  M.  Bray.  The  letter  was  introduced  as  an 
admission  of  said  respondent  to  show  that  at  the  time  of  writ- 
ing it  he  considered  Bradbury  &  Bray  as  guarantors,  and  not 
as  original  purchasers. 

Under  this  contention  appellants  cite  several  authoritiGs  upon 
the  proposition  that  when  the  language  of  a  written  contract 
is  neither  ambiguous  nor  technical,  parol  evidence  is  not  re- 
ceived to  explain  it.  These  authorities  are  not  in  point,  for 
the  reason  that  said  letter  is  not  a  written  contract  nor  a  part 
of  one.  I  understand  the  rule  to  be  that  when  a  writing  isl 
introduced  as  an  admission,  and  not  as  a  part  of  the  contract 
between  the  parties,  it  is  always  permissible  for  the  party  who 
wrote  it,  and  against  whom  it  was  introduced  to  explain  the 
meaning  that  he  intended  to  eonve3\  The  rule  applicable  to 
oral  admissions  is  the  proper  one  to  be  applied  to  the  evidence 
under  consideration:  Duncan  v.  Matney,  29  Mo.  368,  77  Am. 
Dec.  575;  Smith  v.  Crego,  54  Hun,  22,  7  N.  Y.  Supp.  86; 
Bingham  v.  Bernard,  36  Minn.  114,  30  Js".  W.  404;  Auzerais  v. 
Nagle,  74  Cal.  60,  15  Pac.  371;  Browne  on  Parol  Evidence, 
^»i  sec.  6;  Morris  v.  St.  Paul  etc.  E.  E.  Co.,  21  Minn.  91; 
Burke  V.  Eay,  40  Minn.  34,  41  X.  W.  240. 

The  fifth  error  assigned  is  the  refusal  of  the  court  to  strike 
out  that  portion  of  Sherman  M.  Coffin's  testimony  in  explana- 
tion of  the  word  "guaranty,"  to  wit :  "\Ye  have  dozens  of  en- 
tries in  our  books,  at  this  time,  which  could  show  that  fact." 
We  cannot  consider  this  objection  for  the  reason  that  no  excep- 
tion appears  to  have  been  saved  in  the  court  below. 

The  sixth  error  assigned  is  that  the  court  erred  in  permitting 
Charles  Stewart,  a  witness  on  behalf  of  plaintiff,  to  testify 
as  follows:  "I  rode  up  to  Bray,  who  was  out  on  the  ditch 
wliere  Jessop's  contract  was.  I  rode  up  to  Bray,  and  think  he 
wasn't  using  very  good  language  toward  Jessop,  because 
Jessop  was  getting  behind.  He  says,  '1  am  in  the  soup  with 
Coffin  Brothers  for  those  damned  ditchers.' " 

Appellants  contend:  1.  That  if  this  evidence  was  introduced 
for  the  purpose  of  establishing  plaintiff's  case  as  an  admission 
of  the  contract  sued  on,  it  should  have  been  introduced  as  a 
part  of  the  testimony  in  chief,  and  not  in  rebuttal:  2.  If  it 
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.  was  introduced  to  impeacli  Bray,  it  was  error  to  admit  it,  for 
the  reason  that  Bray's  attention  was  not  called  to  it  when  he 
M^as  on  the  witness-stand.  The  first  objection  does  not  appear 
to  have  been  taken  in  the  court  below,  and  cannot  be  considered 
for  that  reason.  The  second  is  not  well  taken,  for  the  reason 
that  statements  and  admissions  made  by  a  party  to  a  suit 
may  be  proved  without  first  calling  the  part}''s  attention  to 
them.  The  rule  that  the  attention  of  the  witness  must  be 
called  to  the  statement  made,  and  the  time  and  place  of  mak- 
ing the  same,  in  order  to  lay  the  proper  foundation  for  impeach- 
in  ent,  does  not  apply  to  tliis  case:  1  Thompson  on  Trials,  sec. 
497;  Collins  v.  Mack,  31  Ark.  685,  694;  Luces  v.  Flinn,  35 
Iowa,  9. 

After  a  careful  review  of  all  the  evidence  I  find  a  substantial 
conflict  on  the  material  issues,  and  where  the  material  issues 
are  submitted  to  the  jury  on  instructions  of  the  court,  not  ex- 
cepted to  by  appellants,  the  verdict  of  the  jury  will  not  be  dis- 
turljed  by  the  appellate  court,  nor  will  the  order  overruling  a 
motion  for  a  new  trial  be  reversed  on  the  ground  of  insuffi- 
ciency ''^^  of  the  evidence  to  justify  the  verdict  when  there  is  a 
substantial  conflict  in  the  evidence:  Ainslie  v.  Idaho  World 
Printing  Co.,  1  Idalio,  641;  Dubrutz  v.  Jessup,  54  Cal.  118; 
Campe  v.  Meierdiercks,  87  Cal.  290,  24  Pac.  419;  Lynch  v. 
Welby,  87  Cal.  441,  25  Pac.  548;  Garrard  v.  White,  12  Ky.  Law 
Eep.  656,  14  S.  W.  966;  Ketcham  v.  Barbour,  102  Ind.  576, 
26  N.  E.  127. 

I  find  no  reversible  error  in  the  record.  The  judgment  of 
the  court  below  is  affirmed  with  costs  of  this  appeal  in  favor 
of  respondents. 

Morgan,  J.,  concurs  in  the  affirmance  of  the  judgment. 

Huston,  C.  J.,  took  no  part  in  the  hearing  or  decision  of  this 
ease. 

MOEGAN",  J.  I  concur  in  the  affirmance  of  the  judg- 
ment, but  disagree  with  the  opinion  in  regard  to  the  admis- 
Fion  of  the  telephone  message  of  Sherman  Coffin  to  his  partner, 
Prank  Coffin,  which  was  as  follows :  "I  asked  him  [Frank  Cof- 
fin] if  Bradbury  &  Bray  were  good  for  five  ditchers  at  eleven 
hundred  dollars  each,  or  for  five  thousand  five  hundred  dollars." 
This  was  one  and  a  half  liours  after  his  conversation  with  Bray, 
and  after  lie  had  driven  home,  a  distance  of  nine  miles.  It  is  pre- 
cisely like  a  private  conversation  between  the  partners,  at  home. 
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to  determine  whether  it  would  be  safe  as  a  business  venture 
to  order  the  ditchers.  I  do  not  think  it  a  part  of  the  res  gestae, 
and  think  it  should  have  been  excluded.  I  do  not  deem  it  ne- 
cessary now  to  give  the  reasons  for  my  opinion.  It  is  evident, 
however,  that  it  could  have  had  no  weight  with  the  jury.  It 
was  an  inquiry  that  would  be  equally  as  applicable,  if  Sherman 
Coffin  considered  Bradbury  &  Bray  guarantors  or  purchasers, 
or  if  he  expected  to  get  their  names  as  sureties  on  a  note  signed 
by  Jossop.  It  proved  nothing  and  tended  to  prove  nothing, 
and  therefore  was  not  prejudicial  error. 


Tlie  Statute  of  Frauds  has  no  application  to  executed,  but  only 
to  executory  contracts:  Merrell  v.  Wither  by,  120  Ala.  418,  74  Am. 
St.  Eep.  39,  23  South.  994,  26  South.  974.     Compare  Weeks  v.  Crie, 

94  Me.  458,  80  Am.  St.  Rep.  410,  48  Atl.  107.  To  take  a  contract 
of  sale  out  of  the  statute,  the  receipt  and  acceptance  of  the  goods 
need  not  be  contemporaneous  with  the  contract.  They  may  be  sub- 
sequent thereto  and  yet  be  effectual:  See  the  monographic  note  to 
Shindler  v.  Houston,  49  Am.  Dec.  330.  The  existence  of  a  delivery 
sufficient  to  take  a  sale  out  of  the  statute  is  a  question  of  fact  for 
the  jury:  Houghtaling  v.  Ball,  19  Mo.  84,  59  Am.  Dec.  331;  God- 
chaux  V.  Mulford,  26  Cal.  316,  85  Am.  Dec.  178. 

To  Make  Declarations  a  Part  of  the  Res  Gestae,  they  must  be  con- 
temporaneous with  the  main  fact,  though  they  need  not  be  precisely 
concurrent  in  point  of  time.  If  they  spring  out  of  the  transaction, 
elucidate  it,  and  are  made  at  a  time  so  near  to  it  as  reasonably  to 
preclude  the  idea  of  deliberate  design,  they  are  to  be  regarded  as 
contemporaneous:   See   the   monographic    note    to   People   v.   Vernon, 

95  Am.  Dec.  57-60;  Campbell  v.  State,  133  Ala.  81,  91  Am.  St.  Eep. 
17,  31  South.  802;  Elder  v.  State,  69  Ark.  648,  65  S.  W.  938,  86  Am. 
St.  Rep.  220,  and  cases  cited  in  the  cross-reference  note  thereto. 


IN  EE  COUNTIES  ELMOEE,  LOGAN  AND  BINGHAM  v. 
COUNTY  OF  ALTUEAS. 
[4  Idaho,  145,   37  Pac.    349.] 
MUNICIPAL     CORPORATIONS —Limitation     of     Actions.— 

Municipal  corporations,  in  all  matters  involving  mere  private  rights, 
as  contradistinguished  from  public  rights,  strictly  so  called,  are 
subject  to  limitation  laws  to  the  same  extent  as  private  individ- 
uals, but  on  the  other  hand,  in  all  matters  involving  strictly  public 
rights,  they  are  not  subject  to  the  limitation  laws  as  such.     (p.  55.) 

OFFICERS— PUBLIC  DUTY— Action  to  Enforce— Demand.— 

If  a  municipal  duty  is  of  a  strictly  public  nature  required  by  law 
to  be  performed  by  a  public  officer,  no  demand  for  its  performance 
is  necessary  before  action  brought  to  compel  performance.  The 
law  itself  is  a  continual  demand,  and  neglect  of  performance  a  con- 
tinual  refusal,     (p.    58.) 

MUNICIPAL     CORPORATIONS— Public     Duty— Statute     of 

Limitations. — Upon   the  division  of  a  county  by  statute   containing 
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a  provision  that  boards  of  commissioners  for  the  newly  created 
counties  shall  apportion  an  existing  debt  and  ascertain  what  portion 
thereof  each  county  shall  pay,  the  duty  thus  inrposed  is  a  perpetual 
continuing  public  duty  incumbent  upon  the  commissioners  then  in 
office  and  their  successors  against  which  the  statute  of  limitations 
does  not  run,  and  the  right  to  compel  the  performance  of  such  duty 
by  action  does  not  abate  by  reason  of  the  commissioners  then  hold- 
ing office  refusing  or  neglecting  to  perform  such  duty  during  their 
term.      (p.    59.) 

Johnson  &  Johnson  and  S.  B.  Kingshury,  for  the  petitioner. 
E.  F.  Buller  and  F.  E.  Ensign,  for  the  respondent. 

15Q  MORGAN,  J.  We  will  first  examine  the  claim  that 
the  action  is  barred  by  the  statute  of  limitations.  We  are 
referred  to  Wood  on  Limitations,  section  53,  wherein  he  states 
that  the  maxim,  "Xnllum  tempus  occurrit  regi,"  only  applies 
in  favor  of  the  sovereign  power,  and  has  no  application  to 
municipal  corporations  deriving  their  powers  from  the  sov- 
ereign, although  their  powers,  in  a  limited  sense,  are  govern- 
mental, and  refers  in  support  thereof  to  County  of  St,  Charles 
V.  Powell,  22  Mo.  525,  66  Am.  Dec.  637.  This  was  a  case 
where  a  county  attempted  to  recover  from  an  individual  money 
due  the  county  on  bond  for  money  loaned,  and  it  was  held 
that  limitation  had  run  against  the  county.  In  Baker  v.  John- 
son Co.,  33  Iowa,  151  (also  referred  to),  the  case  was  on 
claim  of  a  private  individual  against  the  county  for  money,  and 
it  was  held  that  the  statute  run  in  favor  of  the  county.  In 
FJvans  v.  Erie  Co.,  66  Pa.  St.  22,  the  county  sought  to  recover 
possession  *^*  of  a  tract  of  land  which  had  been  in  possession  of 
a  private  individual  for  thirt3'-thrce  years,  and  it  was  held  that 
the  statute  rim  against  the  county.  Of  the  same  character  are 
the  other  cases  referred  to  by  counsel  for  respondent.  They  are 
cases  where  it  was  sought  by  a  county  to  recover  a  private  right 
from  an  individual,  or  (vice  versa)  an  individual  sought  to  re- 
cover a  private  right  from  a  municipality,  and  are  not  similar 
to  the  cas3  at  bar. 

The  following  causes  and  principles  show  distinctions  tliat 
must  be  drawn:  It  is  a  principle  of  the  common  law  that  the 
gov(  rnmont — and  therefore,  by  parity  of  reasoning,  a  county — 
cannot  be  gnilty  of  laches.  It  is  also  well  settled  that  a  stat^ 
is  not  barred  by  a  statute  of  limitations,  unless  expressly  named: 
Madison  Co.  v.  Bartlett,  1  Scam.  70;  State  Bank  v.  Brown,  1 
Scam.  107.  Agents  of  the  county  are  not  acting  for  themselves^ 
but  for  the  county,  and  therefore  tlie  county  is  not  barred  by 
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their  neglect :  State  Bank  v.  Brown,  1  Scam.  70.  As  respects 
public  rights  or  property  held  for  public  use  upon  trusts,  mu- 
nicipal corporations  are  not  within  the  operation  of  the  statute 
of  limitations;  but  with  regard  to  mere  private  rights  or  con- 
tracts the  rule  is  different,  and  such  corporations  may  plead, 
and  have  pleaded  against  them,  the  statutes  of  limitations: 
Logan  Co.  v.  City  of  Lincoln,  81  111.  156-159 ;  County  of  Piatt 
y.  Goodell,  97  111.  90,  et  seq.  In  the  latter  case,  quoting  from 
Dillon :  "Municipal  corporations  as  we  have  seen,  have  a  double 
character — the  one  public,  the  other  private.  As  respects  prop- 
erty not  held  for  public  use,  as  streets,  commons,  etc.,  and  as 
respects  contracts  and  rights  of  a  private  nature,  there  is  no 
reason  why  such  corporations  should  not  fall  within  the  limita- 
tion statutes,  and  be  affected  by  them.  It  will  perhaps  be 
found  that  cases  wall  arise  of  such  a  character  that  justice 
requires  that  an  equitable  estoppel  shall  be  asserted  as  against 
the  public;  but,  if  so,  such  cases  will  form  a  law  unto  them- 
selves, and  do  not  fall  wdthin  the  legal  operation  of  limitation 
enactments.  The  author  canmot  assent  to  the  doctrine  that, 
as  respects  public  rights,  municipal  corporations  are  within 
ordinary  limitation  statutes."  In  Wait's  Actions  and  Defenses, 
volume  7,  page  234,  the  author  says :  '^'The  privilege  of  the 
maxim  'N"ullura  tempus  occurrit  regi,'  does  not  apply  to  any 
cf  the  subdivisions  of  a  state,  such  as  counties,  cities,  or  other 
municipal  corporations."  "This  ^^^  statement,  in  its  appli- 
cation to  municipal  corporations,  must  we  think,  be  confined 
to  cases  involving  mere  private  rights,  and  it  should  be  accepted 
with  this  limitation."  says  Mr.  Justice  IMulkey  in  above  case 
of  County  of  Piatt  v.  Goodell,  97  111.  90.  The  court  states 
the  general  doctrine  and  the  better  opinion  "to  be  that  mu- 
nicipal corporations,  in  all  matters  involving  mere  private 
rights,  as  contradistinguished  from  'public  rights,'  strictly 
so  called,  are  subject  to  limitation  laws  to  the  same  extent  as 
private  individuals.  On  the  other  hand,  in  all  matters  involv- 
ing strictly  pu1)lic  rights,  they  are  not  subject  to  the  limita- 
tion laws,  as  such."  But  in  the  latter  class  of  cases  the  courts 
oecasionall}',  under  special  circumstances  which  would  make  it 
highly  inequitable  or  oppressive  to  enforce  such  pul)lic  rights, 
interpose  by  holding  the  municipality  estopped  from  doing  so. 
In  the  case  at  bar  the  legislature  (15th  Sess.  Laws,  sec.  7,  p. 
35)  commands  the  county  commissioners  of  each  of  the  four 
counties  of  Alturas,  Elmore,  Logan,  and    Bingham,  at    their 
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regnlar  meeting  in  April,  1889,  respectively,  to  appoint  such; 
a  competent  accountant,  who  shall  meet  at  the  to-woi  of  Hailey, 
and  proceed  to  audit  and  ascertain  the  amount  of  indebtedness 
to  be  paid  by  each  of  the  aforesad  counties  to  Alturas  county, 
etc.,  specifying  particularly  the  duties  of  these  auditors,  when 
so  appointed.  The  appointment  of  these  accountants  is  a  pub- 
lic duty  to  be  performed  by  the  commissioners  of  each  of  these 
counties.  It  is  due  to  tlie  people  of  these  counties  that  this  ap- 
pointment should  be  made.  There  is  a  large  indebtedness,  esti- 
mated variously  at  two  hundred  and  ninety  thousand  dollars  to 
three  hundred  and  twenty-five  thousand  dollars,  which  was  due 
from  Alturas  county  to  various  parties  at  the  time  of  the  divi- 
sion of  the  county,  February  7,  1889.  This  large  amount  is 
drawing  interest.  This  interest  is  accumulating,  and  is  much 
of  it  past  due.  The  counties  are  each  required  to  leTy  a  tax  each 
year  for  the  payment  of  tliis  interest.  They  cannot  do  this* 
Avithout  knoAving  the  proportion  of  indebtedness  each  is  to  pay. 
This  they  cannot  know  without  an  apportionment.  Each 
county  is  interested  in  knowing  its  share  at  the  earliest  practica- 
ble ilate.  In  tliis  proceeding  we  have  nothing  to  do  with  the 
basis  of  this  appointment.  It  is  the  clear  duty  of  this  court 
to  put  in  motion  the  machinery  necessary  to  bring  about  an  ap- 
portionment of  the  debt.  The  question  as  to  the  correctness  of 
the  apportionment  or  of  the  legality  of  the  proceedings  in  mak- 
ing ^"^  it,  is  not  before  the  court;  and  it  is  apparent  tliat  the 
court  has  no  facts  before  it  now  upon  which  to  act,  further 
tban  to  require  an  apportionment.  It  is  apparent,  also,  from  an 
inspection  of  the  sections  of  the  law  involved  in  this  division  of 
the  indebtedness,  to  wit,  section  3605  of  the  Eevised  Statutes 
and  section  7  of  the  division  act  (15  Sess.  Laws,  p.  35),  that  the 
legislature  intended  that  each  of  the  counties  should  bear  a  por- 
tion of  the  indebtedness  in  proportion  to  the  amount  of  taxable 
property  each  received  from  Alturas  county  as  it  existed  in  the 
year  1888,  except  as  to  bonds  issued  for  the  erection  of  court- 
houses and  other  public  buildings,  concerning  which  a  different 
provision  is  made;  and  necessarily  some  testimony  must  be 
taken,  in  order  to  ascertain  what  amount  of  taxable  property 
went  to  each.  Xo  evidence  is  before  this  court  in  this  regard, 
and  therefore  no  intimation  is  given  or  intended,  in  this  opinion, 
as  to  the  burden  each  county  should  take.  The  appointment  of 
these  accoujitants  is  a  public  duty  devolving  upon  the  several 
counties,  as  pointed  out  in  the  law,  and  a  public  duty  in  the  per- 
formajice  of  which  all  the  people  are  vitally  interested;  and  it 
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is  a  public  duty  of  a  public  right,  in  the  sense  spoken  of  by 
the  court  in  the  cases  of  Logan  County  v.  City  of  Lincoln,  81 
111  156,  and  County  of  Piatt  v.  Goodell,  97  111.  90;  and  such 
matters,  involving  strictly  public  rights,  as  distinguished  from 
private  rights  and  duties,  are  not  subject  to  the  limitation 
laws,  as  such. 

It  is  contended  that  sections  4060  and  4061  of  the  Revised 
Statutes  of  Idaho  make  the  statute  of  limitations  applicable  to 
the  state  and  to  the  counties  thereof,  and  to  actions  of  the 
character  of  the  one  at  bar.  Section  4060  states:  "An  action 
for  relief  not  hereinbefore  provided  for  must  be  commenced," 
etc.  It  will  be  noticed  that  all  the  sections  preceding  section 
4060  apply  to  actions  by  or  against  private  individuals  for  the 
enforcement  of  a  private  right  or  correction  of  a  private  wrong, 
and  therefore  we  must  conclude  that  section  4060  refers  to  ac- 
tions of  the  same  character  which  have  not  been  specially 
enumerated  in  the  other  sections.  It  would  seem  to  be  clear 
that,  if  actions  of  a  public  nature  to  enforce  the  performance 
of  a  public  duty  or  obligation  were  intended  to  be  included 
in  this  section,  the  legislature  would  have  said  so,  as  this  would 
include  actions  of  an  entirely  different  nature  from  those  speci- 
fied in  the  other  sections  of  the  chapter,  and,  if  so  construed, 
t54  -vvould  include  a  large  class  of  cases  of  which  nothing  is  said 
in  the  limitation  statutes,  and  which  are  clearly  not  barred  by 
lapse  of  time.  We  cannot  thus  undertake  to  extend  the  statute, 
by  construction,  beyond  what  the  legislature  seem  to  us  evidently 
to  have  intended.  The  same  is  true  with  reference  to  section 
-^1061.  The  state,  in  the  enforcement  of  a  right  against  private 
individuals,  would  not  ordinarily  be  barred,  and  not  at  all  un- 
less specially  named;  and  therefore  section  4061  says  (as 
amended)  :  ''The  limitations  prescribed  in  tliis  title  apply  to  ac- 
tions brought  in  the  name  of  the  state,  or  for  the  benefit  of 
the  state."  This  section  is  specifically  restricted  to  tlie  limita- 
tions "preiscribed  in  this  title";  that  is,  to  actions  of  a  private 
nature,  and  against  private  individuals.  To  hold  that  it  ap- 
plied to  actions  such  as  the  one  at  bar  would  seem  to  be  ex- 
tending the  limitation  beyond  either  the  words  or  meaning  of 
the  statute,  and  therefore  beyond  the  intention  of  the  legisla- 
ture. If  the  court  did  this  in  this  case,  where  a  public  duty 
is  involved  and  required,  why  may  the  court  not  be  called  upon 
to  extend  the  statute  to  other  duties  and  rights  of  a  pul)lic  na- 
ture, wliich  are  not  included,  and  not  intended  to  be  included, 
in  the  statute  of  limitations?     People  v.  ]\[elone,  73  Cal.  574, 
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15  Pac.  294.  It  is  true,  in  certain  cases,  courts  have  held  and 
do  hold  that  the  limitation  laws  take  eifect,  when  called  upon 
after  long  lapse  of  time,  when  the  enforcement  of  the  duty 
or  right,  on  account  of  changed  conditions,  would  work  great 
injustice;  but  in  the  case  at  bar  great  injustice  must  result  from 
longer  postponement  of  the  duty  enjoined  by  the  statute,  as  in- 
terest is  accumulating  which  must  eventually  be  paid  by  the 
counties  liable  therefor.  Under  the  said  seventh  section  of  the 
law  dividing  Alturas  county,  the  appointment  of  these  account- 
ants by  the  commissioners  of  the  respective  counties,  and  the 
making  of  this  apportionment,  is  a  continuing  duty  and  obliga- 
tion until  it  is  performed. 

As  to  demand  and  refusal,  there  is  the  same  distinction  be- 
tween public  and  private  rights  and  duties.  In  the  latter  case, 
demand  on  the  part  of  the  party  entitled  to  have  the  duty  per- 
formed, and  a  refusal  or  neglect  on  the  part  of  the  party  who 
is  under  ol^ligation  to  perform  the  duty  must  be  made ;  but  when 
the  duty  to  be  performed  is  strictly  of  a  public  nature,  as  when 
it  is  done  by  a  public  officer  or  officers,  there  is  no  one  specially 
*^  empowered  to  make  the  demand  for  its  perfomiancCj  and 
there  is  no  necessity  for  dema.nd  and  refusal:  State  v.  County 
Judge,  7  Iowa,  ISG ;  Short's  Information,  sec.  249.  In  such 
case  the  law  imposing  the  duty  is  a  continual  demand,  and 
neglect  of  performance  a  continual  refusal :  Short's  Informa- 
tion, sec.  249;  Beach  on  Public  Corj^orations,  1599,  note;  2 
Spelling's  Extraordinary  Eelief,  sec.  1381. 

We  have  been  referred  to  United  States  v.  Boutwell,  17  Wall. 
604,  as  a  case  sustaining  the  contention  of  the  respondents 
that  the  cause  of  action  was  and  could  be  against  the  county 
commissioners  of  Alturas  county  in  office  in  1889  only,  and  that 
right  of  action  abated  with  the  expiration  of  their  then  present 
term  of  office.  This  case  is  explained  in  Commissioners  v.  Sel- 
lew,  99  U.  S.  626;  also,  in  Thompson  v.  United  States,  103 
U.  S.  483,  484.  This  action  is  not  in  any  sense  a  personal 
action.  It  is  an  action  against  the  county  and  the  commis- 
sioners of  a  county,  as  officers  and  not  as  persons;  and  the 
cause  of  action  does  not  abate  by  any  set  of  officers  going  out 
of  office,  as  it  is  a  continuing  duty,  devolving  upon  the  com- 
missioners as  snch.  So  the  right  of  action  continues  until  the 
duty  is  performed.  It  is  a  perpetual  duty,  devolving  upon  the 
connni -si oners  of  1889,  and  tlicir  successors,  until  it  is  per- 
formed. 
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It  is  our  opinion  tliat  the  said  commissioners  should,  without 
unnecessary  delay,  proceed  to  appoint  accountants,  as  directed 
hy  section  7,  whose  duty  it  will  be  to  meet  with  other  account- 
ants of  the  counties  named,  and  apportion  the  indebtedness  of 
Alturas  county,  as  it  existed  at  the  time  of  the  division  of  the 
county.  A  peremptory  writ  is  ordered  to  issue,  commanding 
and  requiring  the  boards  of  county  commissioners  of  Alturas, 
Elmore,  Logan,  and  Bingham  counties,  respectively,  to  ap- 
point accountants  in  accordance  with  section  7  of  an  act  en- 
titled "An  act  creating  the  counties  of  Elmore  and  Logan"  (15 
Se??.  Laws,  p.  35),  without  delay,  whose  duties  shall  be  to  ap- 
portion the  said  indebtedness  of  Alturas  county,  as  it  existed 
at  the  time  of  said  division,  to  wit.  February  7,  1889,  between 
the  said  above-named  counties. 

Huston,  C.  J.,  and  Sullivan,  J.,  concur. 


The  Statute  of  Limitations  rung  against  municipal  corporations, 
such  as  cities,  towns,  and  counties,  except  as  to  property  devoted  to 
a  public  use,  or  held  upon  a  public  trust,  and  contracts  and  rights 
of  a  public  nature:  Bedford  v.  Willard,  133  Ind.  562,  36  Anr.  St. 
Kep.  563,  33  N.  E.  368;  Mobile  Tranportation  Co.  v.  Mobile,  128 
Ala.  335,  86  Am.  St.  Eep.  143,  30  South.  645;  Hammond  v.  Shep- 
pard,  186  111.  235,  78  Am.  St.  Eep.  274,  57  N.  E.  867;  monographic 
note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Eep.  492-495. 


WILLMAN  v.  FRIEDMAN". 

[4  Idaho,   209,   38   Pac.   937.] 

ACTIONS — Appearance. — A  party  who  appears  generally  by 
Vlemurrer  is  estopped  to  subsequently  question  want  of  the  service 
•of  process  upon  him.     (p.   61.) 

ATTACHMENT — Cross-Complaint. — Damages  Claimed  by  Rea- 
son of  Wrongful  Attachment  are  proper  matter  for  cross-complaint 
in    the    original   action,     (p.   62.) 

A.  F.  Montandon  and  J.  J.  Burt,  for  the  appellant. 

T.  Angel,  A.  Brown  and  P.  ]\I.  Bruncr,  for  the  respondent. 

213  HUSTON,  C.  J.  This  action  was  originally  com- 
menced by  the  plaintiff  to  recover  certain  sums  of  money  alleged 
to  be  due  to  him  from  the  defendant,  and  evidenced  by  certain 
instruments  in  writing.  On  filing  his  complaint,  plaintiff 
caused  an  attachment  to  be  issued  and  served  upon  defendant, 
who  was  at  the  time  engaged  in  the  business  of  general  mer- 
chandising in  the  town  of  Hailey,  Alturas  county,  Idaho.     De- 
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fendant  moved  the  district  judge  for  the  dissolution  of  the  at- 
tachment, upon  the  ground  that  it  was  wrongfully  issued,  which 
motion  was  allowed  by  the  district  court;  and  from  this  action 
of  the  district  court  an  appeal  was  taken  to  this  court,  when 
the  action  of  the  lower  court  was  affirmed,  and  the  cause  re- 
manded for  further  proceedings:  See  Willraan  v.  Friedman,  S 
Idaho,  737,  35  Pac.  37.  Thereupon  the  defendant  filed  his  an- 
swer to  the  complaint  of  the  plaintiff  in  the  district  court,  and 
at  the  same  time  filed  a  cross-complaint,  setting  up,  by  way  of 
counterclaim,  the  wrongful  issuance  of  the  attachment  aforesaid, 
and  alleging  damages  by  reason  thereof,  and  asking  affirmative 
relief  therefor.  Upon  the  filing  of  defendant's  answer  and 
counterclaim,  plaintiff  made  application  by  petition  to  this  court 
for  a  writ  of  prohibition  forbidding  the  district  court  from  re- 
ceiving or  entertaining  said  cross-complaint  in  said  action, 
which  petition  was  denied  by  this  court:  See  Willman  v.  Dis- 
trict Court,  4  Idaho,  11,  35  Pac.  692.  Thereupon  said  cause 
came  on  for  trial  before  said  district  court,  with  a  jury,  which 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  defendant, 
from  which  judgment  this  appeal  is  taken. 

Plaintiff  filed  demurrer  to  the  cross-complaint  of  defendant, 
which  was  overruled  by  the  court.  Thereupon  plaintiff  moved 
to  strike  out  the  cross-complaint  of  defendant,  which  motion 
was  refused  by  the  court,  and  thereupon  plaintiff  filed  his  an- 
swer to  defendant's  cross-complaint.  There  is  no  assignment  or 
specification  of  errors  in  the  record  or  in  the  brief  of  counsel 
other  than  appears  in  the  bill  of  exceptions.  The  contention  of 
appellant  would  seem  to  be  that  the  district  court  erred  in  over- 
ruling plaintiff's  demurrer  to  the  cross-complaint  of  defendant, 
and  also  in  refusing  plaintiff's  motion  to  strike  out  said  com- 
plaint. It  is  also  contended  by  plaintiff  that  there  was  no  per- 
sonal service  of  the  cross-complaint  upon  the  plaintiff. 

^^^  Section  4188  of  the  Revised  Statutes  of  Idaho  provides  as 
follows :  "Whenever  the  defendant  seeks  affirinative  relief 
against  any  party,  relating  to  or  depending  upon  the  contract 
or  transaction  upon  which  the  action  is  brought,  or  affecting 
the  property  to  which  the  action  relates,  he  may,  in  addition  to 
his  answer,  file  at  the  same  time,  or  by  permission  of  the  court 
subsequently,  a  cross-complaint.  The  cross-complaint  must  be 
served  upon  the  parties  affected  thereby,  and  such  parties  may 
demur  or  answer  thereto  as  to  the  original  complaint."  Plain- 
tiff commenced  his  action  by  filing  complaint,  and  at  the  same 
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time  issuing  attachment.  Before  answer  or  demurrer  by  de- 
fendant, the  latter  moved  to  dissolve  the  attachment,  upon  tha 
ground  that  it  was  wrongfully  issued  and  served,  and  this  mo- 
tion was  sustained  and  allowed.  Thereafter  defendant  filed  his 
answer  to  plaintiff's  complaint,  and  at  the  same  time  filed  his 
■cress-complaint,  asking  affirmative  relief  in  damages  alleged  to 
have  been  sustained  by  hini  by  reason  of  the  wrongful  issue  of 
«aid  attachment.  The  answer  and  cross-complaint  were  duly 
•served  upon  the  attorney  of  the  plaintiff,  who  had  appeared  in 
the  action,  and  said  attorney  filed  his  demurrer  to  the  answer 
jmcl  cross-eom])laint,  and  motion  to  strike  out  said  cross-com- 
plcint.  The  filing  of  the  demurrer  was,  if  any  further  appear- 
ance was  necessary,  an  appearance  by  the  plaintiff  so  far  as  the 
cross-complaint  was  concerned :  Idaho  Eev.  Stats.,  sec.  4892. 
It  is  true  plaintiff  assumes  when  he  files  his  "answer  to  the  so- 
•called  cross-complaint,"  as  he  terms  it,  to  make  a  special  appear- 
ance, but  he  had  already  appeared  generally  by  filing  his  de- 
murrer to  and  motion  to  strike  out  the  cross-complaint.  The 
■court,  having  acquired  jurisdiction  of  the  parties  and  the  sub- 
ject matter,  will  proceed  to  determine  all  questions  involved. 
"The  court  may  determine  any  controversy  between  parties  be- 
fore it  when  it  can  be  done  without  prejudice  to  the  rights  of 
•others,  or  by  saving  their  rights" :  Eev.  Stats.,  sec.  4113.  The 
purpose  of  the  code  is  not  only  to  simplify  proceedings,  but  to 
avoid,  as  far  as  may  be,  a  multiplicity  of  suits. 

The  appellant  has  cited  various  authorities  in  support  of  his 
•contention  that  the  cross-complaint  filed  in  this  action  did  not 
state  a  cause  of  action  proper  to  be  set  up  in  the  cross-complaint, 
and  it  is  upon  this  question  that  the  whole  case  depends.  This 
^^^  question  is  one  which  depends  largely,  if  not  entirely,  upon 
statute;  and,  before  any  decision  can  be  said  to  be  strictly  in 
point,  it  must  appear  that  it  was  made  under  a  statute  similar 
to  our  own.  In  Conner  v.  Winton,  7  Ind.  523,  cited  by  appel- 
lant, A  brought  action  against  B  to  recover  a  sum  of  money  de- 
j)Osited  by  A  with  B,  which  B  refused  to  deliver  on  demand. 
B  alleged,  by  way  of  counterclaim,  that  A  had  falsely  charged 
bim  with  stealing  the  money  deposited,  wliereby  he  had  sus- 
iained  damages,  etc.  It  was  held  no  counterclaim;  but  the 
court,  in  its  opinion  in  that  case,  makes  a  clear  distinction  be- 
tween it  and  a  case  like  the  one  at  bar.  In  State  Bank  v. 
Morris,  13  Iowa,  136,  the  court  held  that  the  defendant  in  an 
.attachment  suit  may,  by  way  of  counterclaim  or  cross-demand, 
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recover  in  the  principal  action  for  damages  sustained  hy  reason 
of  the  wrongful  suing  out  of  the  writ.  In  Eeed  v.  Chubb,  9 
Iowa,  178,  the  court  held  that  "where,  however,  the  affidavit 
for  attachment  and  the  bond  are  filed,  and  the  writ  sued  out,  at 
the  commencement  of  the  action,  if  the  writ  is  wrongfuly  sued 
out,  any  damages  sustained  by  the  defendant  therefrom  con- 
stitute a  'claim  held  by  him  at  the  commencement  of  the  suit,' 
in  such  a  sense  that  the  same  may  be  set  off  against  the  plain- 
tiff's demand  in  the  same  action.  He  need  not  wait  until  the 
principal  suit  is  determined,  before  bringing  suit  on  the  attach- 
ment bond."  To  the  same  effect  is  the  case  of  Stadler  v, 
Parmlee,  10  Iowa,  23,  also,  cited  by  appellant.  The  case  of 
Waugenheim  v.  Graham,  39  Cal.  169,  is,  we  think  directly  in 
point,  and  in  that  case  the  court  holds  unequivocally,  upon  a 
statute  almost  identical  with  that  of  Idaho,  that  the  damages 
claimed  by  reason  of  the  wrongful  issuance  of  an  attachment 
are  proper  matter  for  cross-complaint  in  the  original  action.  We 
are  unable  to  discover  any  merit  in  the  exceedingly  fine  dis- 
tinction insisted  upon  by  counsel  for  appellant  between  the 
cases  we  have  quoted  and  the  case  at  bar.  The  cause  of  action 
set  forth  in  the  cross-complaint  arose  out  of  the  transaction 
which  forms  the  basis  of  appellant's  action,  and  was,  under  our 
statutes,  entirely  proper  to  be  so  presented  to  the  court,  in  that 
form.  The  judgment  of  the  district  court  is  affirmed,  with 
costs. 

Morgan  and  Sullivan,  JJ.,  concur. 


As  to  What  may  he  the  Subject  of  a  counterclaim,  setoff,  or  re- 
coupment, see  the  monographic  notes  to  Gregg  v.  James,  12  Am. 
Dec.  152-157;  Van  Epps  v.  Harrison,  40  Am.  Dec.  320-337;  Wood- 
ruff V.  Garner,  89  Am.  Dec.  482-492;  St.  Paul  etc.  Trust  Co.  v.  Leek, 
47  Am.  St.  Eep.  578-595.  A  setoff  for  damages  from  a  wrongful 
attachment  has  been  allowed  the  defendant  against  the  plaintiff's- 
action:  See  the  monographic  note  to  Burton  v.  Knapp,  81  Am.  Dec, 
475, 
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CEEER  V.  CACHE  VALLEY  CANAL  COMPANY. 

[4  Idaho,  280,  38  Pac.  653.] 
MECHANICS'    LIENS   on   Distinct   Branch   of   Property.— A 

detached  portion  of  a  structure  may  be  sold  under  execution  to  en- 
force a  mechanic's  lien.     (p.  64.) 

MECHANICS'  LIENS  on  Distinct  Branch  of  Canal.— A  per- 
son constructing  or  performing  labor  in  the  construction  of  a  dis- 
tinct branch  of  a  main  canal  under  a  contract  with  the  owner  is  en- 
titled to  a  lien  on  such  branch  for  the  amount  due  him  for  such 
labor,     (p.  65.) 

R.  H.  Whipple,  for  the  appellant. 
Stewart  &  Dietrich,  for  the  respondents, 

283  MOEGAN,  J.  This  appeal  exhibits  a  most  extraordi- 
nary state  of  facts.  It  is  stipulated  that  the  defendants  owe 
the  plaintiffs  the  sum  demanded  in  their  complaint,  with  in- 
terest thereon.  It  further  appears  from  the  record  that  quite 
a  large  part  of  the  property  upon  which  this  lien  is  claimed, 
and  upon  which  the  said  James  Thompson  claims  to  have  a 
mortgage,  which  he  wishes  the  court  to  declare  to  be  a  prior 
lien  to  that  of  the  plaintiffs,  had  no  existence  whatever  when 
this  said  mortgage  was  given.  That  the  plaintiffs  constructed 
the  whole  of  the  north  and  south  branches  of  said  canal  after 
this  mortgage  was  given,  except  about  four  and  one-half  miles, 
which  they  had  constructed  before.  The  plaintiffs  actually 
created  this  property  which  made  the  mortgage  of  the  said 
Thompson,  who  is  the  appellant  in  this  case,  good;  that  is, 
the  north  and  south  bratiches  of  the  canal  were  not  built — ■ 
had  no  existence — when  the  mortgage  was  given.  That  they 
were  built  by  said  plaintiffs,  for  which  construction  ^^^  they 
iiave  not  been  paid,  except  in  part.  And  this  suit  is  brought 
to  secure  the  balance  of  the  money  that  the  defendants  ac- 
knowledge is  due  plaintiffs  for  said  work;  and  this  court  is 
asked  to  assist  in  preventing  the  plaintiffs  securing  their  pay, 
on  technical  objections,  that  are  themselves  without  foundation. 
This  appeal  has  no  merit  whatever. 

The  first  assignment  of  error  is  that  the  court  erred  in  hold- 
ing that  the  notice  of  lien  filed  by  plaintiffs,  and  made  a  part 
of  the  complaint,  is  insufficient,  under  the  statiites  of  Idaho, 
We  have  carefully  examined  the  notice  of  lien,  and  think  it  is 
entirely  sufficient  under  the  laws  of  this  state.  The  notice 
states  that  the  Cach-e  Valley  Canal  Company  is  the  name  of 


64  American  State  Kepohts,  Vol.  95.  [Idaho, 

the  owner,  and  is  the  reputed  owner,  of  said  premises,  which 
were  before  described,  and  caused  the  said  canals  to  be  con- 
fetruc'cd  and  excavated.  And  this  substantially  states  the  con- 
tract by  the  terms  of  which  the  canal  was  constructed.  This 
disposes  of  the  first  and  second  citations  of  error. 

As  to  the  third  citation  of  error,  the  court  below  docs  not 
hold  that  the  notice  tiled  by  plaintiffs  charges  or  claims  a  lien 
upon  land  or  right  of  way,  and  the  notice  does  not  so  claim  or 
•charge,  nor  does  the  statute  require  that  it  should  so  charge  or 
■claim.  Section  5130  of  the  Eevised  Statutes  of  Idaho  setsi 
forth  what  the  notice  must  contain.  This,  among  other  things, 
requires  the  notice  to  contain  a  description  of  the  property  to 
be  charged  with  the  lien,  and  the  statute  gives  the  lien  (sec- 
tion 5125)  ;  and  section  5128  extends  the  lien  to  so  much  of 
the  land  around  the  structure  as  may  be  necessary  for  the  con- 
venient use  and  occupation  thereof. 

The  fourth  specification  is  that  the  court  erred  in  holding 
that  the  canal  and  right  of  way  could  or  can  be  sold  separate 
from  the  franchise,  etc.     The  court  below  did  not  so  hold. 

The  attorney  for  the  appellants'  practically  abandoned  all 
his  specifications  of  error,  except  the  seventh,  which  is  that  the 
court  erred  in  holding,  that  a  detached  portion  or  part  of  a 
structure  can  be  sold  under  execution  to  enforce  a  mechanic's 
lien.  In  other  words,  the  appellants  claim  that  if  the  plain- 
tiffs had  asked  a  lien  upon  the  whole  system  of  canals  they 
^^®^  might  have  obtained  it,  complaining  that  the  plaintiffs  did 
not  ask  of  the  court  all  they  were  entitled  to  and  therefore  they 
should  not  have  a  lien  upon  any  part  of  the  canal.  The  ap- 
pellants demand  that  the  case  should  be  reversed  because  the 
plaintiffs  did  not  claim  all  they  should  have.  The  appellants 
can  hardly  be  heard  in  such  a  complaint.  But  is  the  position 
itself  tenable?  The  north  and  south  branches  of  the  Caclie 
Valley  Company's  canal  are,  as  appears  by  the  record,  separate 
and  distinct  pieces  of  property — each  a  number  of  miles  in 
length,  partly  supplied  with  water  from  reservoirs,  and  partly 
from  the  main  canal  above  them.  The  contract  was  made  by 
the  company  with  the  plaintiffs  to  construct  these  branches 
jfeparate  and  apart  from  the  main  canal — the  north  branch 
wholly,  and  all  of  the  south  branch  except  about  four  and  one- 
half  miles,  which  had  been  constructed  before  this  contract 
was  made.  They  are  distinct  pieces  of  property,  although  a 
part  of  the  system  of  canals  belonging  to  this  company.     All 
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the  work  for  which  plaintiffs  claim  this  lien  was  done  on  these 
branches,  and  under  a  contract  to  construct  these  branches, 
which  does  not  mention  the  main  canal.  This  had  been  there- 
tofore constructed.  We  think  this  lien  can  be  obtained  upon 
this  part  of  the  system.  The  Cache  Valley  Canal  Company,  in 
its  answer,  alleges  that  the  plaintiffs  agreed  to  build  and  con- 
struct two  certain  branches  or  ditches,  calls  them  "canals  or 
ditches"  throughout  the  answer,  and  gives  no  notice  that  it 
owns  or  did  own  any  other  canal.  No  other  property  than  that 
described  in  the  notice  is  hinted  at  in  the  answer.  The  defend- 
ants themselves  considered  them  independent  pieces  of  prop- 
erty, as  appears  by  the  contract  for  their  construction,  and  the 
answer  to  the  complaint.  But,  if  not  entirely  independent,  this 
lien  would  attach  to  the  property  constructed  by  these  plaintiffs, 
and  it  is  so  held  in  Hill  v.  La  Crosse  etc.  E.  E.  Co.,  11  Wis.  225 : 
Phillips  on  Mechanics'  Liens,  sec.  182.  These  branches  do  not 
become  part  of  the  system  until  fully  constructed,  and  the  lien 
thereon  for  the  work  done  discharged.  A  careful  examination 
of  the  cases  cited  by  both  counsel  for  the  defendants  and  for 
plaintiffs  will  disclose  the  fact  that  where  a  mechanic  has 
^^^  asked  for  a  lien  upon  the  entire  property  for  work  upon  a 
part,  his  claim  has  been  allowed,  and  where  he  asked  for  a  lien 
upon  a  distinct  part  that  has  been  also  allowed.  In  either  case 
the  law  has  been  construed  liberally  in  favor  of  the  party  ask- 
ing the  lien. 

These  are  all  the  specifications  deemed  necessary  to  notice. 
Judgment  of  the  court  below  is  affirmed,  with  costs  awarded 
to  respondents. 

Huston,  C,  J.,  and  Sullivan,  J.,  concur. 


The  Question  Involved  in  the  Priticipal  Case  is  considered  in  Pa- 
cific Boiling  Mill  Co.  v.  Bear  Valley  Irr.  Co.,  120  Cal.  94,  o9 
Pac.  136,  65  Am.   St.  Kep.   158,  and  monographic  note  thereto. 
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SIMMONS  HAEDWAEE  COMPANY  v.  ALTURAS  COM- 
MERCIAL COMPANY.  STANDARD  OIL  COMPANY 
V.  ALTURAS  COMMERCIAL  COMPANY. 

[4  Idaho,  334,  39  Pac.  550.] 
ATTACHMENT — Sufficiency  of  Affidavit.— If  the  statute  has 
not  in  terms  made  the  signing  of  an  affidavit  in  attachment  a  neces- 
sary incident  to  its  validity,  the  absence  of  the  signature  of  the 
affiant  does  not  invalidate  it,  especially  when  it  appears  therefrom 
that  he  was  duly  sworn  before  a  proper  officer  at  the  time  of  mak- 
ing   the    affidavit,     (p.    69.) 

ATTACHMENT— Sufficiency  of  Undertaking.— If  the  words 
in  an  undertaking  in  attachment  are  not  sufficiently  explicit,  or,  if 
literally  construed,  would  be  nonsense,  the  bond  must  be  construed 
with  reference  to  the  intention  of  the  parties,  and  in  doing  this  it 
is  allowable  to  depart  frooi  the  letter  of  the  condition,  to  reject  in- 
sensible words,  and  to  supply  obvious  omissions  in  order  to  uphold 
the  bond.     (p.   70.) 

ATTACHMENT— Construction  of  Undertaking. — If  an  under- 
taking in  attachment  shows  a  conclusive  purpose  and  intention  to 
indemnify  the  defendant,  the  omission  or  insertion  of  unimportant 
words,  or   mere   clerical  errors,   will  not  vitiate   it.     (p.   70.) 

F.  E.  Ensign,  for  the  a})pc]lant. 

S.  B.  Kingsbury  and  Johnson  &  Johnson,  for  the  respondents. 

^***'  HUSTON,  J.  These  eases,  resting  as  they  do  upon 
similar  facts,  and  involving  the  application  of  the  same  principles 
of  law,  were  heard  together,  and  ^^'ill  be  so  considered  by  the 
conrt.  The  appeal  is  from  orders  of  the  district  court  denying 
applications  for  the  discharge  of  certain  writs  of  attachment 
sued  out  by  the  plaintiffs  and  levied  upon  property  of  defend- 
ant. The  record  contains  the  papers  upon  which  the  motions 
were  made,  consisting  of  the  affidavits  for  attachment  and  the 
undertakings  in  each  case,  the  motions,  and  the  order  of  the 
court  thereon.  We  will  consider  the  questions  raised  by  the 
record  in  the  order  in  which  they  were  presented  upon  the  hear- 
ing. ^ 

^^'  It  is  contended  by  appellant  that  the  affidavit  of  attach- 
inent  in  the  case  of  Simmons  Hardware  Co.  v.  Alturas  Com- 
mercial Co.  is  void  for  the  reason  that  it  allirniatively  appears 
therefrom  that  at  the  time  the  same  was  made  the  plaintiff  had 
received  from  the  defendant,  and  still  beld,  as  collateral  security 
for  the  debt  sued  for,  a  pledge  of  personal  property.  Said  affi- 
davit, after  the  usual  statements  required  by  the  statute,  con- 
tains the  following  statement :  '"That  after  taid  contract  was 
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mad€,  and  said  claim  became  payable  to  the  plaintiff,  the  de- 
fendant sent  to  the  plaintiff,  as  collateral  security  for  said 
claim,  a  certain  account  purporting  to  be  an  account  against  a 
firm  known  as  'Holland  &  Short,'  and  that  defendant  agreed  to 
forward  in  place  of  said  claim  a  note  of  said  firm  of  Holland 
&  Short.  That  defendant  has  not  forwarded  to  the  plaintiff  a 
note  of  said  firm  of  Holland  &  Short,  but  instead  thereof  for- 
warded what  purported  to  be  a  note  signed  by  one  W.  A.  Hol- 
land and  J.  B.  Short  as  individuals,  and  that  said  note  was 
taken  by  the  defendant  from  the  said  individuals,  Holland  and 
Short,  in  pursuance  of  an  agreement  made  between  the  said  de- 
fendant and  the  said  firm  of  Holland  &  Short,  and  that  said 
claim  of  Holland  &  Short  should  be  merged  in  said  note  (and 
said  claim  was  and  is  merged  in  said  note).  That,  in  accord- 
ance with  said  agreement  between  Plolland  &  Short  and  the  de- 
fendant, said  Holland  and  Short,  individuals,  made  and  exe- 
cuted said  note,  and  delivered  the  same  to  the  defendant,  as 
plaintiff  is  iuformed  and  believes,  and  the  said  defendant  sent 
the  same  to  this  plaintiff  in  order  that  this  plaintiff  might  take 
tbe  same  in  place  of  said  claim  of  said  firm  of  Holland  & 
Short,  and  hold  the  same  as  collateral  security,  but  this  plaintiff 
is  unwilling  to  take  and  accept  the  said  note  as  collateral 
security,  and  has  returned  the  sam  to  the  defendant.  That 
the  plaintiff  has  now  no  security  whatever  for  its  said  claim, 
and  that  the  pretended  giving  of  security  by  the  defendant  to 
the  plaintiff  was  unfairly,  and,  as  affiant  believes,  fraudulently, 
made  and  attempted  for  the  purpose  of  defrauding  the  plaintiff 
of  any  chance  to  secure  his  claim  by  attachment,  and  of  de- 
frauding plaintiff  out  of  his  said  claim,  and  that  there  was 
never  in  fact  any  security.  That  this  attachment  is  not  sought, 
and  the  action  is  not  prosecuted,  to  hinder,  delay  or  defraud 
anv  creditors  ^^^  of  the  defendant.'^  It  is  contended  by  ap- 
pellant that  as  the  affidavit  admits  the  receipt  by  the  plaintiff 
oi  the  account  or  claim  against  Holland  &  Short,  and  docs  not 
show  that  the  same  was  ever  returned  to  the  defendant,  we 
must  conclude  that  said  claim  or  account  was  so  kept  and  re- 
tained by  plaintiff  as  security  for  the  debt  for  which  attach- 
ment was  sought.  Accepting  the  statements  in  the  affidavit  as 
true — which,  for  the  purposes  of  this  case,  we  must  do — no 
issue  having  liecn  raised  by  the  filing  of  counter-affidavits  or 
otherwise  iipon  this  question,  we  must  base  our  conclusions  en- 
iiivly  upon  the  record  before  us.     Does  it  support  this  con- 
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tcntion?  The  claim  of  account  against  Holland  &  Short  was 
accepted  by  plaintiff  conditionally,  to  wit,  that  the  same  should 
be  substituted  by  the  note  of  said  firm  of  Holland  &  Short. 
The  defendant  procured  and  sent  to  plaintiff  the  individual 
note  of  Holland  and  Short,  which  plaintiff  declined  to  accept, 
and  returned,  as  not  being  in  conformity  with  its  agreement 
with  defendant.  Conceding  that  the  account  or  claim  against 
Holland  &  Sliort  remained  in  the  possession  of  plaintiffs,  of 
what  avail  was  it  to  them  as  security?  The  plaintiff  could 
not  sustain  an  action  upon  the  account  against  Holland  & 
Sliort,  for  it  had  at  the  demand  of  its  creditor  (the  defendant) 
liquidated  the  claim  by  giving  a  note  therefor;  so  the  same 
was  valueless  in  the  hands  of  plaintiff'  or  anyone  else,  and  this 
impairment  of  value  was  in  no  way  attributable  to  the  acts  of 
the  plaintiff.  It  is  not  necessary  to  attribute  any  fraud  or 
wrongful  motive  to  defendant  in  this  transaction.  It  is  suffi- 
cient to  say  that  it  appears  that,  from  the  record  before  us,  the 
agreement  to  give  the  plaintiff  security  was  not  carried  out  ac- 
cording to  its  terms,  and  that  the  security  proffered  was  not 
accepted,  but  was  returned  to  the  defendant.  This  case  is  not 
in  parity  with  Murphy  v.  Montandon,  3  Idaho,  325,  35  Am.  St. 
Ecp.  279,  29  Pac.  851.  In  that  case  the  plaintiff  had  received 
and  accepted  a  draft  or  order,  and  had  not  only  retained  it,  but 
had  received  partial  payment  thereof.  The  consideration  of 
this  point  does  not  involve  the  question  of  amendment  of  the 
affidavit.  We  think  the  affidavit,  as  set  forth  in  the  record,  was 
sufficient. 

Appellant  objects  to  the  affidavit  for  attachment  in  the  case  of 
Standard  Oil  Co.  v.  Alturas  Commercial  Co.  upon  the  ground 
^"^  that  the  same  was  not  signed  by  the  affiant,  although  duly 
verified.  The  authorities  upon  this  question  are  somewhat  con- 
flicting. The  trend  of  decision  seems  to  be  directed,  if  not  con- 
trolled, by  the  letter  of  the  statutes.  If  the  statute  requires, 
as  in  some  cases  it  does,  that  the  affidavit  shall  be  "signed  and 
sworn  to,"  or  "subscribed  and  sworn  to,"  the  letter  of  the  law 
has  been  hold  to  control,  and  the  signature  of  the  affiant  lield  to 
be  an  indispensable  requisite  to  validity  of  the  affidavit.  On 
the  other  hand,  when  the  statute  has  not  in  terms  made  the 
signing  of  the  affidavit  a  necessary  incident,  the  absence  of  the 
signature  of  the  affiant  has  been  held  not  to  invalidate  the  affi- 
davit. Some  of  the  chancery  courts  of  this  country,  following 
a  rule  laid  down  by  the  chancery  courts  of  England,  have  in- 
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sisted  upon  the  presence  of  the  signature  of  the  affiant  to  give 
validity  to  the  affidavit,  but  a  contrary  rule  has  obtained  in  the 
courts  of  law  from  a  very  early  period.  In  Haff  v.  Spicer 
(1805),  3  Caines,  190,  it  was  quite  peremptorily  held  that  the 
absence  of  a  signature  to  the  affidavit  did  not  invalidate  it.  The 
court  says  (and  this  is  the  whole  text  of  the  decision)  :  "It  be- 
gins with  his  name,  and  that  is  sufficient";  and  this  ruling  is 
followed  and  affirmed  by  the  same  court  in  Jackson  v.  Yirgil,  3 
Johns.  540,  and  this  rule  seems  to  have  obtained  generally, 
when  the  wording  of  the  statute  has  not  required  a  departure 
therefrom.  Under  the  weight  of  authority,  and  the  imperative 
requirements  of  section  4  of  our  Kevised  Statutes,  we  feel  com- 
strained  to  hold  that  the  signing  of  the  affidavit  was  not  in  this 
case  an  indispensable  prerequisite  to  the  issuance  of  the  attach- 
ment; although  we  believe,  with  many  of  tho  authorities  who 
thus  hold,  that  it  is  the  better  practice  to  have  the  signature 
cf  the  affiant  appear  upon  the  affidavit,  as  it  doubtless  would  do 
but  for  mistake  or  inadvertence  on  the  part  of  the  attorney  in 
drawing  the  papers. 

Objection  is  made  by  appellant  to  the  undertakings  filed  in 
both  of  the  cases  under  consideration.  In  the  case  of  Simmons 
Hardware  Co.  v.  Alturas  Commercial  Co.  the  original  under- 
taking closes  with  these  words :  "The  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all  damages  that 
he  may  sustain  by  reason  of  attachment  under  execution,  in  the 
sum  of  four  thousand  dollars."  It  is  palpable  that  the  word? 
"under  execution"  ^^^  were  inserted  by  inadvertence  or  mis- 
take. They  have  neither  pertinence,  place  or  meaning  as  they 
appear,  nor  would  they,  in  our  opinion,  at  ail  affect  the  validity 
of  the  undertaking.  We  think  they  come  clearly  within  the 
rule  laid  down  by  Judge  Amasa  J.  Parker  in  Teall  v.  Van 
Wyck,  10  Barb.  379,  which  is  as  follows :  "When  the  words  of  a 
bond  are  not  sufficiently  explicit,  or,  if  literally  construed,  the 
words  would  be  nonsense,  it  must  be  construed  with  reference 
to  the  intention  of  the  parties.  In  doing  this  it  is  allowable 
to  depart  from  the  letter  of  the  condition,  to  reject  insensible 
words,  and  to  supply  obvious  omission."  The  intention  of  the 
party  here  was  to  procure  a  remedy  provided  by  the  statute, 
by  a  compliance  with  the  terms  and  conditions  of  the  statute. 
The  object  and  purpose  of  the  statute  is  that  one  seeking  the 
remedy  by  attachment  shall,  before  being  allowed  to  avail  him- 
self of  such  remedy,  give  the  indemnity  to  the  defendant  re- 
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quired  by  the  statute.  We  think  the  indemnity  required  by  the 
statute  was  complete  under  the  first  undertaking,  but,  even  if  it 
were  not,  the  filing  of  the  second  undertaking  by  leave  of  court 
placed  the  matter  beyond  cavil. 

The  objection  of  appellant  that  the  filing  of  the  second  un- 
dertaking was  unauthorized  is  not  tenable.  We  have  found  no 
authorities  in  support  of  this  contention,  while,  aside  from  the 
plain  and  unequivocal  provision  of  our  own  statutes,  all  the 
authorities  we  have  been  able  to  consult  upon  the  question  are 
against  the  contention  of  appellant.  Our  conclusions  cover  the 
objections  raised  by  appellant  to  the  undertaking  in  the  case  of 
Standard?  Oil  Co.  v.  Alturas  Commercial  Co.  The  orders  of 
the  district  court  in  both  cases  are  affirmed,  with  costs. 

Morgan,  C.  J.,  and  Sullivan,  J.,  concur. 


An  Affidarlt  is  good  though  the  signature  of  the  affiant,  instead 
of  being  affixed  below  the  body  of  the  affidavit  and  above  the  jurat, 
appears  below  the  official  signature  of  the  notary:  Kohn  v.  Washer, 
69  Tex.  67,  5  Am.  St.  Eep.  28,  6  S.  W.  551.  And  it  is  held  that  an 
affidavit  need  not  be  signed  by  the  deponent:  Shelton  v.  Berry,  19 
Tex.  154,  70  Am.  Dec.  326. 


WORDEN  V.  WITT. 

[4  Idaho,  404,   39   Pac.   1114.1 
PUBLIC   OFFICERS — Individual  Liability   for   Negligence.— 

County  commissioners  are  not   individually  liable  in  damages  for  in- 
jury caused  by  defective  public  highways  or  bridges,     (p.  72.) 

J.  W.  Reid,  for  the  appellant. 

J.  H.  Forney,  for  the  respondents. 

4o«  HUSTOX,  J.  Plaintiff  sued  defendants,  as  commis- 
sioners of  Idaho  county,  for  injuries  alleged  to  have  been  sus- 
tained by  him  through  defects  in  a  certain  bridge  in  said 
county,  while  passing  across  the  same.  A  general  demurrer 
was  interposed  to  the  complaint,  which  was  sustained  by  the 
court,  and  leave  given  plaintift'  to  amend,  which  was  done.  By 
agreement  of  counsel,  the  title  of  the  case  was  changed,  in  the 
summons  and  complaint,  by  striking  out  the  words  "Commis- 
sioners of  Idalio  County."  The  case  was  tried  to  a  jury,  and 
after  the  evidence  on  the  part  of  the  plaintiff  was  submitted, 
on  motion  of  defendants,  the  action  was  dismissed,  and  judg- 
ment entered  for  defendants  for  costs,  from  which  judgment. 
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and  the  order  denying  motion  for  new  trial,  this  appeal  is 
taken. 

The  only  question  presented  by  the  transcript  is  the  liability 
of  the  county  commissioners,  individually,  for  the  damages 
claimed  to  have  been  sustained  by  plaintiff  on  account  of  the 
defective  bridge. 

The  first  error  assigned  is  the  sustaining  of  the  demurrer  to 
the  complaint.  We  think  there  was  no  error  in  this  action  of 
the  court.  It  is  evident  from  the  record  that  the  ground  upon 
which  the  court  sustained  the  demurrer  to  the  complaint  was 
the  want  of  a  statement  of  notice  to  the  defendants  of  the  con- 
dition of  the  bridge,  as  the  amended  complaint,  to  which  a 
general  demurrer  was  interposed,  and  overruled  by  the  court, 
only  differs  from  the  original  in  containing  such  statement  of 
notice  to  and  knowledge  of  the  condition  of  the  bridge  by  de- 
fendants. 

The  appellant,  in  his  brief,  submits  two  questions  for  the 
decision  of  the  court:  1.  Is  the  county  liable  to  the  plaintiff? 
and  2.  Are  the  commissioners  liable  individually?  The  first 
question  is  not  raised  by  the  record.  There  was  no  action 
against  the  county.  As  to  the  second  question,  the  law  can 
hardly  be  said  to  be  conclusively  settled,  or,  at  least,  the  deci- 
sions are  not  entirely  harmonious.  Judge  Cooley,  in  his  work 
on  Torts  (page  379),  says:  "The  rule  of  official  responsibility, 
then,  appears  to  be  this:  That,  if  the  duty  which  the  official 
'**^'^  authority  imposes  upon  an  officer  is  a  duty  to  the  public,  a 
failure  to  perform  it,  or  an  inadequate  or  erroneous  perform- 
ance, must  Ije  a  public,  not  an  individual,  injury,  and  must  be 
redressed,  if  at  all,  in  some  form  of  public  prosecution.  On 
the  other  hand,  if  the  duty  is  a  duty  to  the  individual,  then  a 
neglect  to  perform  it,  or  to  perform  it  properly,  is  an  individ- 
ual wrong,  and  may  support  an  indisddual  action  for  damages.'' 
In  applying  this  rule  to  the  case  of  officers  charged  with  the 
duty  of  making  and  repairing  highways  and  bridges,  the  courts 
seem  to  be  influenced  largely  by  the  exigencies  of  the  case  pre- 
sented, or  the  conditions  under  which  it  arises,  as,  for  instance, 
in  the  older  and  more  thickly  populated  states  there  seems  to 
be  a  growing  disposition,  both  by  legislative  action  and  judi- 
cial decisions,  to  hold  this  class  of  officers,  as  well  as  the  muni- 
cipalities they  represent,  to  a  more  enlarged  liability.  This  will 
be  made  apparent  by  comparing  the  case  of  Bartlctt  v.  Crozier, 
17  Johns.  439,  8  Am.  Dec.  428,  and  note,  with  Hover  v.  Bark- 
hoof,    44    X.    Y.  413,    and    otlier    recent    decisions.     But   this 
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change  of  base  has  not  been  recognized  in  states  where  entirel}' 
different  conditions  exist.  To  hold  counties  or  county  commis- 
sioners liable  for  all  injuries  arising  from  defective  highways, 
in  this  country,  would  result  in  two  very  undesirable  conclu- 
sions— the  literal  abrogation  of  the  office  of  county  commis- 
sioners (for  no  sane  man  would  assume  the  position,  with  such 
a  liability  attached),  and  the  bankruptcy  of  every  county  in 
llie  state.  Had  there  been  any  intention  on  the  part  of  the 
legislature  to  impose  such  a  liability  upon  the  county  commis- 
sioners, they  would  have  said  so,  by  unequivocal  enactment. 
The  supreme  court  of  Idaho,  in  Gorman  v.  Commissioners,  1 
Idaho,  655,  settled  the  question  of  the  liability  of  both  the 
county  and  the  county  commissioners  in  this  jurisdiction,  and 
with  that  decision  we  concur.  The  judgment  of  the  district 
court  is  affirmed,  with  costs. 

Morgan,  C.  J.,  and  Sullivan,  J.,  concur. 


LIABILITY  OF  MINISTEEIAL  OFFICERS  TO  PBIVATE  INDI- 
VIDUALS FOR  THE  NONPERFORMANCE  AND  MISPER- 
FORMANCE  OF  OFFICIAL  DUTIES.* 

1.     LialJility  in  General. 

a.  At   Common   Law. 

b.  Who  may   Sue. 

c.  Time    for    Performance. 

d.  Malice. 

e.  Pleading  and  Proof. 

f.  Measure    of  Damages. 

g.  Defenses 

1.  Must  be  Officer  De  Jure. 

2.  Miscellaneous  Defenses. 

h.     Responsibility  for  Official  Subordinates. 
n.     County  Boards,  Boards  of  Supervisors,  and  Other  Governing 
Bodies. 

a.  Liability   for  Ministerial   Acts. 

1.  Various  Ministerial  Duties. 

2.  Maintenance  of  Streets  and  Roads. 

A.  Nature  of  the  Duty. 

B.  Necessary  Allegations. 

C.  Reasons  for  and  Against  Personal  Liability. 

3.  Nuisances. 

b.  Liability  for  Judicial  Acts. 

1.  Duties   Involving   Discretion. 

2.  Legislative   Functions. 

*REFEBKNCE8  TO   MONOGRAPHIC  NOTES. 

Remedy  of  debtor  whose  exemption   rights  have  been  disregarded:  75  Am.  Dec. 
64.>-653. 
Liability  of  pnblic  officers  to  private  individuals:  90  Am.  Dec.  726-732. 
When  act  of  incumbent  is  to  be  regarded  as  official:  6  Am.  St.  Rep.  130-133. 
Duty  and  liability  of  officer  upon  receiving  indemnity:  15  Am.  St.  Rep.  315,  316. 
Right  of  sheriff  to  indemnity:  89  Am.  St.  Rep.  413-419. 
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III.    Superintendents  of  Streets  and  Highways. 
rv.    Eegisters  of  Deeds  and  Recorders. 

a.     Failure  to  Record  Instruments. 

"b.     Failure  to  Keep   Index. 

c.  Searching   Titles. 

d.  In  Whose  Favor  Eight  of  Action  Accrues. 

e.  Damages  Recoverable. 

y.    Clerks  of  Court,  County  Clerks,  and  Prothonotarles. 

a.  Injury  and  Loss. 

b.  Failure  to  Enter,  or  Mistake  in  Entering  Judgment. 

c.  Failure  to  Issue  Execution,  or  Mistake  Therein. 

d.  Loss  on  Appeal  or  of  Right  to  Appeal. 

e.  Taking  Illegal  Fees. 

f.  Refusal  to  Pay  Out  Money. 

g.  Approving  Bonds. 

1.  Liability  for  Negligence. 

2.  Allegations, 
h.    Defenses, 

1.  Negligence,  Sickness,  Ignorance. 

2.  Contributory  Negligence. 

3.  Order  of  Court. 
I.     Indexing  Documents. 

VT.     Sheriffs,   Constables,   and  Marshals. 

a.  Importance   of  the   Office. 

b.  Acting  under  Process. 

c.  Failure  to  Levy. 

1.  Liability   Therefor. 

2.  Defenses. 

S.    Diligence  Required  in  Executing  Process. 

4.  Measure   of  Damages. 

5.  Pleadings. 

d.  Failure  to  Sell. 

e.  Delay  in  Levying. 

f.  Excessive  Levy. 

g.  Insufficient   Levy. 

h.     Failure  to  Return  and  False  Return, 
i.     Liability  in  Attachment  Proceedings, 

1.  Generally  Same  as  on  Execution. 

2.  Defenses, 

j.     Care  of  Property  in  Officer's  Charge. 

1.  Diligence  Required. 

2.  Receiptors. 

3.  Excuses   for  Loss. 

k.     Receiving  Other  than  Money  in  Payment. 
1.     Failure  to  Pay  Over  Money. 

1.  At   Common  Law. 

2.  Statutory    Penalties. 

3.  What    Actions    WiU    Lie. 

4.  Defenses. 

m.  '  Disobeying  Plaintiff's  Instructions, 
n.     Liability  in  Taking  Bonds. 
0.     Escapes. 

1.  Voluntary  and  Negligent. 

2.  Defenses 

3.  Measure  of  Damages. 

A,  The  American  Rule. 

B.  The  English  Rule. 
p.     Arrest  and  Bail. 

q.     Liability  for  Seizing  Exempt  Property, 
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1.  The  Two  Kinds  of  Exemption. 

2.  Actions  Maintainable. 

3.  A3  a  Defense  for  not  Levying. 
r.     Seizing  Property  of  a  Third  Person. 

1.  The  Writ  as  Protection. 

2.  Defenses. 

A.  Various  Defenses. 

B.  Fraudulent  Conveyances. 

C.  Intermingled  Property. 

(1.)      Liability  to  Seizure. 
(2.)     Tenants  in  Common. 
(3.)     Partnership  Property. 
8     Bemedies. 

A.  Common-law   Actions. 

B.  Statutory  Actions. 

4.  Damages. 

5.  Property  in  Stranger  as  Defense  for  not  Levying, 
s.     Indemnity. 

1.  Right   to    Demand. 

2.  Indemnity  as  Estoppel  to  Plead  Title  in  Stranger, 
t.     Use  of  Force. 

u.     Liability  for  Lsmching  of  Prisoner. 
V.     Liability  to  Surety, 
w.     Deputy   Sheriffs. 
X.     Summary  Bemedies. 

1.  Rule   or   Amercement. 

2.  Constitutionality. 
VTI.     Inspectors. 

VIII.     Notaries  Public. 

I.     Liability  in  General. 

a.  At  Common  Law.— Where  by  misfeasance  or  nonfeasance, 
one  causes  damage  or  loss  to  another,  it  is  axiomatic  that  he  is 
liable  to  him  in  law  to  the  extent  of  such  injury.  This  rule  applies 
at  conrmon  law  to  all  public  officers,  and  for  their  neglect  or  refusal 
to  perform  the  ministerial  functions  connected  with  their  office  they 
are  liable  to  respond  in  damages:  Mock  v.  City  of  Santa  Eosa,  126 
Cal.  330,  58  Pac.  826;  Jenner  v.  Joliffe.  9  Johns.   (N.  Y.)    381. 

It  is  the  nonperformance  or  wrongful  performance  of  the  duty 
which  is  the  gist  of  the  action,  and,  as  is  stated  by  the  court  in 
Olmsted  v.  Dennis,  77  N.  Y.  378:  "It  is  not  needful  in  such  a  case 
to  show  that  the  public  officer,  charged  with  the  performance  of 
ministerial  duties,  has  acted  willfully  or  maliciously.  Such  an  of- 
ficer is  under  constant  obligation  to  discharge  the  duties  of  his  of- 
fice with  reasonable  skill  and  care;  and  if  he  fails  in  these,  and 
damage  ensues  to  one  specially  interested  in  the  discharge  of  such 
duties,   he  becomes   liable  for  such   damage." 

b.  Who  may  Sue. — While  every  failure  in  an  officer  to  perform 
his  duty  is  a  breach  thereof,  it  is  not  on  that  account  alone  action- 
able at  the  suit  of  every  individual  member  of  the  community;  and 
a  private  person  can  recover  from  the  officer  only  when  he  can  show 
special  damage  to  himself,  which  must  be  the  legal  and  natural  con- 
sequences of  the  wrongful  act:  Butler  v.  Kent,  19  Johns.  (N.  Y.) 
223,  10  Am,  Dec,  219;  State  v.  Kuth,  9  S.  Dak.  84,  68  N.  W.  189.     If 
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however,  the  breach  of  duty  was  one  owing  to  the  public  alone,  he 
can  recover  nothing,  even  though  specially  injured  thereby:  School 
Dist.  etc.  v.  Burress  (Neb.),  89  N.  W.  609,  in  which  case  it  was  held 
that  the  duty  imposed  on  the  county  commissioners  of  levying  a  tax 
voted  by  a  school  district  meeting  is  one  owing  to  the  public  only, 
and  so  where  in  good  faith  they  erroneously  levy  a  less  tax,  they 
are  not  personally  liable  to  the  school  district.  The  distinction  be- 
tween public  and  private  duty  is  well  set  forth  in  that  case  in  the 
following  words:  "The  personal  liability  of  the  officer  depends  not 
only  upon  the  nature  of  the  duty,  but  also  upon  the  person  or  body 
of  persons  in  whom  the  corresponding  right  inheres.  For  instance, 
the  duty  of  the  county  clerk  to  file  chattel  mortgages  or  articles 
of  incorporation  duly  tendered  him  for  filing  is  a  -duty  owing  to  the 
individuals  by  whom  such  instruments  are  tendered.  On  the  other 
hand,  his  duty  to  record  the  proceedings  of  the  county  board  is  one 
owing  to  the  public  only.  In  the  one  case,  a  right  inheres  in  the 
individual  injured;  in  the  other,  it  is  exclusively  in  the  public.  This 
clear  and  obvious  distinction  is  the  basis  of  the  rules  as  to  personal 
liability  of  officers  to  individuals  for  nonperformance  or  improper 
perfornrance  of  ministerial  duties.  An  individual  has  no  right  of 
action  against  a  public  officer  for  breach  of  a  duty  owing  to  the 
public  only,  even  though  such  individual  is  specially  injured  thereby: 
McConnell  v.  Dewey,  5  Neb.  385;  State  v.  Harris,  89  Tnd.  363,  46 
Am.  Eep.  169;  Moss  v.  Cummings,  44  Mich.  35,  96  N.  W.  843;  Cooley 

on  Torts     2d   ed.      446;   Mechem  on  Public   Officers,  sec.  598 

Where  the  duty  is  one  for  performance  of  which  the  officer  receives 
a  fee  from  the  person  directly  interested  in  its  performance,  as  in 
case  of  service  of  process  by  the  sheriff,  recording  of  conveyances 
by  the  register  of  deeds,  or  filing  of  chattel  mortgages  by  the 
county  clerk,  the  case  is  clear  enough.  In  other  cases  we  must  take 
into  account  the  nature  ot  the  office,  as  well  as  the  nature  of  the 
duty  and  interest  of  individuals  in  its  performance,  and  must  con- 
sider how  far  the  public  interest  will  be  subserved  by  the  right  in 
individuals  to  hold  the  officer  personally  liable,  and  how  far  the 
legislature  uray  be  regarded  as  having  contemplated  such  result 
when  it  imposed  the  duty  or  created  the  office.  Distinction  mast 
be  made  'between  those  officers  whose  duties  are  of  a  general  public 
nature,  and  who  act  for  the  public  at  large,  and  that  other  class  of 
officers  who  are  appointed  to  act,  not  for  the  public  in  general,  but 
for  such  individuals  as  may  have  occasion  to  employ  them  for  a 
specific  fee  paid.  Upon  this  distinction,  it  seems,  the  common-law 
rule  is  founded,  and  is  sustained  by  reason  and  principle;  for  in  the 
one  case  the  officer  acts  for  the  public  in  general,  and  the  manner 
in  which  he  executed  his  trust  is  between  him  and  the  public;  but 
in  the  other  he  acts  for  the  individual,  for  a  reward  enranating  from 
him,  and  therefore  the  manner  in  which  he  performs  his  duty  is  a 
personal  matter  between  him  and  the  individual'  :  McConnell  v. 
Dewey,  5   Neb.   385."     So   where   by  law   a  county  treasurer  is   not 
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to  indorse  warrants  issued  by  school  district  officers  unless  the  sig- 
natures thereon  correspond  with  those  on  file  in  his  office,  it  was 
passed  for  the  benefit  of  the  school  district  and  the  county  treas- 
urer, and  his  indorsement  of  a  signature  is  not  a  warranty  of  its 
genuineness,  for  which  he  is  liable  to  an  assignee  of  a  warrant:  Eob- 
erts  V.  Prescott,  15  Wash.  462,  46  Pac.  642.  See,  also,  Miller  v. 
Ouray  Elec.   etc.   Co.    (Colo.   App.),   70   Pac.   447. 

c.  Time  for  Performance. — When  a  statute  prescribes  a  time 
within  which  a  public  officer  is  to  perform  official  acts  regarding 
rights  of  others,  the  general  rule  is  that  it  is  directory  as  to  the 
time,  unless  from  the  nature  of  the  act  the  designation  of  the  time 
must  be  considered  a  limit  on  the  power  of  the  officer:  Walker  v. 
Chapman,  22  Ala.  116;  Commissioners'  Court  etc.  v.  Eather,  48  Ala. 
433;   Hart  v.  Plum,  14  Cal.  148;  People  v.  Murray,  15  Cal.   221. 

d.  Malice. — There  seenrs  to  be  a  slight  conflict  among  the  au- 
thorities as  to  the  effect  of  malice  upon  the  liability  of  public  offi- 
cers for  their  acts.  In  Parks  v.  City  Council  etc.,  44  S.  C.  168,  21 
S.  E.  540,  it  was  held  that  officers'  of  a  municipal  corporation  were 
not  liable  for  acts  done  by  them  under  its  direction  which  the  cor- 
poration was  expressly  authorized  to  do,  unless  they  acted  with 
culpable  negligence  or  maliciously;  and  the  rule  is  stated  in  Bur- 
ton V.  Fulton,  49  Pa.  St.  151,  to  be  that  public  officers  acting  with- 
in the  scope  of  their  authority  are  not  answ^erable  in  damages  for 
the  consequences  of  their  acts,  unless  done  maliciously  and  with 
intent  to  injure.  Where  a  superintendent  of  wharves,  claiming, 
and  erroneously  supposing,  he  had  authority,  ordered  a  brig  re- 
moved from  plaintiff's  wharf,  whereby  he  lost  wharfage,  and  the 
plaintiff  sued  him  for  the  injury,  it  was  held  that  it  must  clearly 
appear  that  his  motives  M'ere  privately  malicious  and  that  he  need- 
lessly used  his  official  power  to  gratify  a  spirit  of  revenge:  Gregory 
v.  Brooks,  37  Conn.  365. 

The  better  rule,  however,  is  that  if  the  act  of  the  public  official 
is  lawful,  the  motive  with  which  it  is  done  should  not  be  looked 
into;  if  it  is  unlawful  the  motive  may  operate  upon  the  question 
of  damages:  Moran  v.  McClearns,  4  Lans.  (N.  Y.)  288.  See,  also, 
Anderson  v.  Park,  57  Iowa,  69,  10  N.  W.  310;  Packard  v.  Voltz,  94 
Iowa,  277,  58  Am.  St.  Eep.  396,  62  N.  W.  757.  And  where  the  ac- 
tion is  for  willful  neglect  to  perform  duties  imposed  by  statute,  the 
gravamen  of  the  action  is  such  neglect,  and  the  question  of  malice 
or  good  faith  cannot  be  considered:  Strickfaden  v.  Zipprick,  49 
111.  286.  The  same  rule  was  applied  to  the  head  of  one  of  the  de- 
partments of  government,  in  Spalding  v.  Vilas,  161  U.  S.  483,  16 
Sup.  Ct.  Eep.  631,  where  Justice  Harlan  said:  "In  exercising  the 
functions  of  his  office,  the  head  of  an  executive  department,  keep- 
ing within  the  limits  of  his  authority,  should  not  be  under  an  ap- 
prehension that  the  motives  that  control  his  official  conduct  may, 
at  any  time,  become  the  subject  of  inquiry  in  a  civil  suit  for  dam- 
ages.    It   would   seriously   cripple   tlie   proper   and   effective   adminis- 
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tration  of  public  affairs  as  intrusted  to  the  executive  branch  of  the 
government,  if  he  were  subjected  to  any  such  restraint." 

e.  Pleading  and  Proof. — "When  a  person  in  authority  ia  required 
to  do  a  certain  act,  which  could  not  be  omitted  without  a  neglect 
of  duty,  the  performance  of  it  will  be  presumed,  and  the  burden 
of  proving  the  contrary  is  upon  the  party  asserting  it:  DoUarhide 
V.  Muscatine  County  Commrs.,  1  Gr.  Greene  (Iowa),  15&.  To  make 
an  officer  liable,  acting  within  the  scope  of  his  authority  as  an  offi- 
cer, it  must  be  shown  that  he  greatly  abused  his  authority;  and 
the  making  of  such  a  mistake  as  a  person  of  ordinary  care  and  in- 
telligence might  make  is  not  such  an  abuse:  Lecourt  v.  Gaster,  50 
La.  Ann.  521,  23  South.  463.  Where  a  party  sued  for  trespass,  per- 
sonally and  individually,  is  a  public  officer,  the  proof  must  affirma- 
tively show  that  he  dijd  some  wrongful  or  illegal  act  tending  to  ren- 
der him  personally  liable;  and  in  the  absence  of  such  proof  he  can- 
not be  held  responsible  for  illegal  acts  performed  under  color  of 
official  authority:  Bright  v.  Murphy,  105  La.  795,  30  South.  145. 
Where  the  action  is  for  failure  to  perform  statutory  duties,  a  gen- 
eral averment  of  the  officer's  duty  to  perform  such  service  is  suffi- 
cient, the  court  taking  judicial  notice  of  the  statute  imposing  the 
duty;  and  the  issne  that  the  alleged  duty  is  not  imposed  is  raised 
by  demurrer:  Burns  v.  Moragne  (Ala.),  29  South.  460.  Where 
an  officer  is  sued  by  name,  and  the  word  "as"  is  omitted  after  it 
and  before  the  title  of  the  officer,  he  is  sued  individually,  the  name 
of  the  office  being  merely  descriptio  personae:  Bennett  v.  Whitney, 
94  N.  Y.  302;  and  where  relief  is  sought  against  officers  in  their 
official  capacity,  they  are  properly  sued  as  officers:  Mock  v.  City 
of  Santa  Eosa,  126  Cal.  330,  58  Pac.  826.  A  declaration,  however, 
in  an  action  against  a  public  functionary  for  neglect  is  not  demurr- 
able on  the  ground  that  the  defendant  is  sued  in  his  individual  char- 
acter while  described  in  his  official:  Highway  Commrs.  v.  Beebe, 
55  Mich.  137,  20  K  W.  826.  Each  officer  is  liable  only  for  his  own 
acts  or  omissions,  and  so  a  joint  action  will  not  lie  against  three 
successive  county  treasurers  to  recover  damages  for  the  alleged  mis- 
management of  trust  funds:  Firth  v.  Eoe,  60  How.  Pr.   (N.  Y.)    432. 

f.  Measure  of  Damages. — In  an  action  against  an  officer  for  neg- 
lect or  misconduct,  the  actual  injury  sustained  is  the  measure  of 
damages,  unless  some  statute  prescribe  otherwise:  Gay  v.  Burgess, 
59  Ala.  575;  and  where  a  public  official  converts  or  misappropri- 
ates moneys  intrusted  to  him,  he  is  liable  for  interest  from  that 
time:  McPhillips  v.  McGrath,  117  Ala.  549,  23  South.  721.  Where, 
however,  officers  and  boards  appear  to  have  acted  in  good  faith, 
costs  are  not  generally  imposed  on  them:  Scrafford  v.  Gladwin 
County  Supervisors,  42  Mich.  464,  4  N.  W.  167. 

g.     Defenses. 
1.     Must  be  Officer  De  Jure. — When  a  person  seeks  to  recover  from 
an  officer  who  has  been  exercising  the  duties  of  his  office,  it  is  only 
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necessary  for  him,  in  order  to  maintain  his  action,  to  show  that  the 
defendant  was  exercising  such  duties,  or,  in  other  words,  that  he 
was  a  de  facto  officer:  Neale  v.  Overseers  of  the  Poor,  5  Watts 
(Pa.),  538.  But  a  more  stringent  rule  applies  when  he  attempts 
to  defend  himself  by  virtue  of  any  act  done  in  his  official  capacity. 
"The  general  rule  of  law  is,  when  an  officer  justifies  an  act  com- 
plained of,  purporting  to  be  done  in  his  official  capacity,  that  it 
is  necessary  that  he  should  aver  and  prove,  in  his  defense,  not  only 
that  he  was  an  acting  officer,  but  that  he  was  an  officer  in  truth 
and  right,  duly  commissioned  and  qualified  to  act  as  such;  while  as 
to  all  others,  it  is  sufficient  for  them  to  aver  and  prove  that  he 
was  acting  as  such  officer.  And  the  reason  of  the  rule  is,  that  the 
officer  himself  is  bound  to  know  whether  he  is  legally  an  officer, 
and  if  he  attempts  to  exercise  the  duties  of  an  officer,  without  au- 
thority, he  acts  at  his  peril;  whereas  it  is  sufficient,  so  far  as  the 
rights  of  third  persons  or  the  public  are  concerned,  that  the  officer 
is  acting  in  his  official  capacity,  and  under  color  of  title;  for  it 
would  be  unreasonable  and  oppressive  to  compel  them,  before  they 
put  faith  in  his  official  acts,  to  go  into  a  minute  examination  of 
all  of  the  evidence  of  his  title  to  the  office,  and  see  that  he  has 
complied  with  all  the  necessary  forms  of  law":  Schlencker  v.  Risley, 
4  111.  (3  Scam.)  483,  38  Am.  Dec.  100;  in  accord  with  which  are 
People  V.  Weber,  89  111.  347;  Grace  v.  Teague,  81  Me.  559,  81  Atl. 
289;  Short  v.  Symmes,  150  Mass.  298,  15  Am.  St.  Eep.  204,  23  N. 
E.  42;  Blake  v.  Sturtevant,  12  N.  H.  5(57;  Roberts  v.  Holnres,  54 
N,  H.  560;  Colton  v.  Beardsley,  38  Barb.  (N.  Y.)  29;  Pearce  v. 
Hawkins,  32  Tenn.  (2  Swan)  87,  58  Am.  Dec.  54;  Cummings  v. 
Clark,  15  Vt.   653. 

2.  Miscellaneous  Defenses. — When  a  penalty  is  imposed  on  a  min- 
isterial officer  for  not  performing  an  official  act,  although  the  law 
may  not  in  express  terms  admit  of  any  excuse,  yet  it  implies  that 
a  reasonable  excuse  will  be  heard:  Underwood  v.  Russell,  4  Tex.  175. 
But  ignorance  or  mistake,  though  honest  and  in  good  faith,  is  no 
excuse  for  failure  to  obey  the  law  by  perfornring  his  duty:  School 
Dist.  v.  Burress  (Neb.),  89  N.  W.  609;  Robinson  v.  Bishop,  39  Hun 
(N.  Y.),  370.  Officers  are  created  for  the  benefit  of  the  community 
and  not  for  the  emolument  of  individuals,  and  every  public  officer 
ought  to  know  his  duty  and  exercise  it  faithfully:  Work  v.  Hoof- 
nagle,  1  Yeatcs  (Pa.),  506;  and  where  an  officer  has  the  opportun- 
itv  to  ascertain  what,  under  circumstances  arising  or  expected  to 
arise  is  his  duty,  and  he  neglects  to  do  so  and  chooses  to  act  with- 
out such  knowledge,  he  takes  the  risk  of  acting  on  his  own  responsi- 
bility: State  v.  Colton,  9  Houst.  (Del.)  530,  33  Atl.  259.  Public 
necessity  may  be  a  good  plea;  as,  where  a  public  officer  is  sued  for 
blowing  up  a  building,  he  may  show  that  he  did  so  to  prevent  the 
spread   of   a  conflagration:    American   Print   Works   v.   Lawrence,   23 
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N.  J.  L.  590,  57  Am,  Dec.  420.  Where  an  officer,  acting  as  such, 
notifies  plaintiff  to  remove  a  quantity  of  pig-iron,  giving  him  a  cer- 
tain time  in  which  to  do  so,  and  before  the  expiration  of  that  time, 
he  himself  removes  it,  he  cannot  defend  upon  the  ground  that  it 
was  a  nuisance  which  he,  as  a  private  citizen,  had  a  right  to  re- 
move: Coddington  v.  White,  9  N.  Y,  Sup.  Ct.  (2  Duer)  390.  In  an 
action  against  an  officer  for  willful  neglect  to  perform  a  duty,  the 
question  of  contributory  negligence  cannot  arise:  Strickfaden  v. 
Zipprick,  49  111,  286.  Where  an  officer  made  false  and  fraudulent 
representations  in  relation  to  property  sold  by  him,  it  was  held 
no  answer  to  an  action  for  such  deceit  that  the  sale  was  made  in 
his  official  character:  Culver  v.  Avery,  7  Wend.  380,  22  Am.  Dec.  586. 
Proceedings  under  authority  of  a  void  by-law  afford  no  justification 
to  an  officer  who  undertakes  to  execute  it:  Bergen  v,  Clarkson,  6 
N.  J.  L.  352.  The  statute  of  limitations  may,  of  course,  be  pleaded, 
and  where  an  officer  is  sued  for  balances  reported  against  him  at 
three  several  times,  the  action  must  be  deemed  to  have  accrued 
against  him  at  the  date  of  the  last  balance:  Gorham  v.  Wing,  10 
Mich.  486, 

h.  Responsibility  for  Official  Subordinates.  — With  regard  to  the 
responsibility  of  a  public  officer  for  the  misconduct  or  negligence  of 
his  official  subordinates,  "the  distinction  generally  turns  upon  the 
question  whether  the  persons  employed  are  his  servants,  employed 
voluntarily  and  privately  and  paid  by  him,  and  responsible  to  him, 
or  whether  they  are  his  official  subordinates,  nominated  perhaps 
by  him,  but  officers  of  the  government;  in  other  words,  whether  the 
situation  of  the  inferior  is  a  public  officer  or  private  service.  In 
the  former  case  the  official  superior  is  not  liable  for  the  inferior's 
acts;  in  the  latter  he  is":  Sawyer  v.  Corse,  17  Gratt.  (Va.)  230, 
94  Am.  Dee.  445.  These  exemptions  are  due  in  a  great  measure 
to  considerations  of  public  policy;  but  these  officers  are  responsi- 
ble for  lack  of  proper  and  reasonable  care  in  the  choice  of  their 
agents  or  in  the  superintendence  of  them  in  the  discharge  of  their 
allotted  duties:  City  of  Richmond  v.  Long's  Admrs.,  17  Gratr.  (V;\.) 
375,  94  Am.  Dec.  461.  Public  officers  are  not  responsible  for  the 
fraudulent  transactions  of  their  clerk,  if  it  is  not  attributable  to 
their  own  negligence:  United  States  v.  Brodhead,  3  Law  Eep.  95, 
Fed.  Cas.  Xo.  14,654;  so  where  a  deputy  clerk  issues  false  warrants, 
the  clerk  is  not  liable  in  an  action  by  one  who  bought  the  warrants 
believing  them  to  be  genuine:  Whyte  v.  Mills,  64  Miss.  158,  8  South, 
171,  But  in  Mayor  v,  Blache,  6  La,  500,  it  was  held  that  if  a  city 
treasurer,  vmder  resolution  of  the  city  council,  employs  a  bookkeeper, 
in  whose  power  he  puts  it  to  steal  money  and  disguise  his  pecula- 
tions by  false  entries,  he  beconres  the  confidential  agent  of  the 
treasurer,  and  not  a  mere  bookkeeper,  and  the  treasurer  is  liable 
for  his  misconduct.  If  the  superior  has  no  authority  to  make  a 
certain  order,  the  inferior  officer  is  not  protected  in  carrying  it  out: 
Jones   v.    Commonwealth,    64 ,  Ky,    (1    Bush.)     34,   89    Am,   Dee.    605, 
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Where  it  is  intended  to  charge  a  postmaster  for  the  negligence  of 
hia  assistants,  the  x>leading3  must  so  be  made  up;  and  his  liability 
then  will  only  result  from  his  own  neglect  in  not  properly  superin- 
tending the  discharge  of  duties  in  his  office:  Dunlop  v.  Monroe,  7 
Cranch,  242.  One  acting  gratuitously  as  a  public  officer  is  not 
liable  personally  for  the  negligence  of  persons  necessarily  employed 
in  the  execution  of  an  order  properly  given  by  him:  Donovan  v. 
McAlpin,  85  N.  Y.  185,  39  Am.  Kep.  649. 

II.     County   Boards,    Boards   of   Supervisors,    and    Other   Governing 

Bodies. 

a.     Liability    for    Ministerial    Acts. 
1.     Various    Ministerial    Duties. — Boards    of    supervisors,    county 
boards  and  like  bodies  are  invested  with  ministerial  powers  and  with 
discretionary  powers  in  matters  coming  under  their  control.     Where 
their  duties    are  ministerial    and    they  fail  in  the    performance    of 
them,   or   carry   them   out   negligently,   they   are   liable   to   all  whom 
they   injure:    Felch    v.  Town    of    Weare,  69  N.  H.  617,  45  Atl.  591; 
Rochester   White   Lead   Co.   v.    City   of   Eochester,   3    N.   Y.   463,   53 
Am.  Dec.  316;   Druecker  v.  Salomon,  21  Wis.  621,  94  Am.   Dec.  571. 
If  the  selectmen   of  a  town    set    a  workman    to  work    on   a  public 
sewer,  and  provide   no  proper  supports,  they  are  liable  to  him,  and 
whether  they  were  acting  as  public  agents,  or  not,  could  under  the 
circumstances  make  no   difference   as  to  their  duty  to  the  plaintiff, 
for  they  were   bound,  when    setting    him    to  work    in   a  particular 
place,  to  see  that  it  was  reasonably  safe:  Breen  v.  Field,  157  Mass. 
277,  31  N.  E.  1075.     The  silence  of  a  member  of  a  city  council  when 
announcement   is  made    in  his  presence    that    a  measure    has    been 
adopted  by  such  body,  providing  for  a  catch-basin,  in  which  a  child 
is  subsequently  drowned,   does  not  establish  his   assent   to   the   mea- 
sure,  or  render   him   liable   as  a  joint   tort-feasor:    Carle   v.   City   of 
De  Soto,  63  Mo.  App.  161.     In  Fuller  v.  Mower,  81  Me.  380,  17  Atl. 
312,   the   defendant,   one   of   the   board  of   selectmen,   signed  and   de- 
livered to  the    chairman  a.  town    order    in  blank,  to  be  used    for   a 
legitimate  purpose;   the   chairman   issued  it  to   plaintiff,  who  loaned 
him  rrroney  thereon  for  the  use  of  the  town,  relying  on  his  assurance 
that  the  board  was  authorized  to  hire  the  money,  which  was  untrue. 
The  defendant  was  ignorant  of  this  use  of  the  order,  and  in  an  ac- 
tion  of   deceit   brought   against   him   was   held  not   liable   for   select- 
men   are    not    the    agents    of    each    other.     After    demand    upon    and 
refusal  by  the  officers  of  a  municipal  corporation  to  raise  funds  to 
pay  off  certain  judgments,  if  it  is  within  their  power  so  to  do,  they 
are  individually  liable:   Oswald  v.  Thedinga,  17  Iowa,  13;  Porter  v. 
Thomson,  22  Iowa,   391.     In  order   to  recover   against  public  officers 
having   the   control   and   distribution    of   public  monej-s,   for   nonpay- 
ment   of    a    debt    liquidated    by    judgment    against    the    corporation, 
it   is  necessary   to  prove  that   the  fund  required  to  pay  was   raised, 
that   it   was    diverted,    and   that    the    creditor   has   sustained   a   loss: 
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Jones  V.  Currie,  34  La.  Ann.  1093.  And  where  the  board  of  alder- 
men of  a  town  voted  one  thousand  dollars  of  the  town's  money  to 
pay  an  obligation  which  they  and  a  few  others  had  bound  themselves 
to  discharge,  and  they  took  the  money,  it  was  held  a  conversion  for 
which  they  were  liable  to  the  taxpayers:  Eussell  v.  Tate,  52  Ark. 
541,  20  Am.  St.  Eep.  193,  13  S.  W.  130.  A  city  board  can  justify 
their  acts  by  the  authority  of  the  city,  in  an  action  of  tort  brought 
against  them,  only  to  the  same  extent  as  the  city  might  do,  so  where 
the  city  fails  to  file  certain  documents  as  required  by  statute,  relat- 
ing to  the  taking  of  a  waterway,  and  the  water  is  diverted,  in  an 
action  of  tort  against  the  members  of  the  board  it  was  held  that, 
even  if  their  acts  were  authorized  by  the  city,  they  became  liable 
as  trespassers  for  failure  to  file  the  documents  prescribed  by  statute: 
Wam'esit  Power  Co.  v.  Allen,  120  Mass.  352.  The  mere  act  of  mak- 
ing a  town  liable  by  statute  for  the  default  of  an  officer  acting  as 
agent  or  deputy  does  not  deprive  a  party  injured  of  his  right  to  pro- 
ceed against  the  person  causing  the  injury:  Eounds  v.  Mansfield,  38 
Me.  586;  and  so  the  fact  that  a  valid  ordinance  makes  a  city  liable 
for  a  street  grading  will  not  exculpate  the  city  officers  who  partici- 
pated in  the  work,  since  they  are  cotrespassers:  Eives  v.  City  of 
Columbia,  80  Mo.  App.   173. 

2.  Maintenance  of  Streets  and  Beads. 
A.  Nature  of  the  Duty,— One  of  the  most  important  duties  incum- 
bent upon  boards  of  this  character  is  the  maintaining  of  streets 
and  roads  in  good  condition.  Such  a  duty  is  ministerial,  and  a  pub- 
lic officer  charged  therewith  cannot  excuse  himself  on  the  ground 
that,  in  his  judgment,  it  was  best  not  to  repair  it:  Percy  v.  Averill, 
37  Hun,  360.  In  Daniels  v.  Hathaway,  65  Vt.  247,  26  Atl.  970,  how- 
ever, it  is  held  that  this  duty  is  quasi  judicial  in  its  character,  the 
court  using  the  following  language:  "In  matters  relating  to  high- 
ways they  act  as  a  board,  and  their  duties  are,  to  a  certain  extent, 
judicial,  or  quasi  judicial.  It  is  their  duty  to  seek  information  as 
to  the  existence  or  nonexistence  of  certain  facts,  fornr  a  judgment, 
and  act  accordingly;  they  are  to  determine  whether  other  officers 
have  refused  or  neglected  to  perform  their  duty.  If  they  find  they 
have  not,  it  is  not  their  duty  to  order  repairs;  but  if  they  find  there 
has  been  a  refusal  on  the  part  of  other  officers,  or  an  absence  of 
other  officers,  it  is  their  duty  to  determine  what  repairs  are  neces- 
sary, where  they  are  most  needed,  where  the  means  at  their 
command  can  be  nrost  judiciously  expended,  what  dangers  ought 
to  be  guarded  against,  determine  whether  there  are  insufficien- 
cies, and  if  they  find  there  are,  to  adopt  plans  for  building 
or  repairing  the  same,  award  contracts  for  the  work,  or  order 
the  same  repaired  upon  the  credit  of  the  town.  The  performance 
of  these  duties  requires  the  exercise  of  judgment,  and  for  the 
exercise  of  this  judgment,  or  an  omission  to  exercise  such  judg- 
ment as  some  other  authority  may  think  they  ought  to  have  exer- 
Am.   St.   Eep.,   Vol,    95—6 
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cised,  they  are  not  responsible  to  an  individual."  Where  by  charter 
the  common  council  is  bound  to  provide  by  ordinance  for  repairing 
the  streets,  if  it  willfully  neglects  to  do  so,  the  members  thereof 
are  liable  personally  to  anyone  injured  in  consequence  thereof:  Balls 
V.  Woodward,  51  Fed.  646.  And  where  a  charter  provided  that  the 
city  should  not  be  liable  for  any  accident  on  account  of  the  condi- 
tion of  the  streets,  but  that  it  did  not  exonerate  any  officer  from 
such  liability  caused  by  willful  neglect  of  a  duty  enjoined  on  hinr, 
it  was  held  that  if  a  person  was  injured  by  failure  to  keep  the 
streets  repaired  on  the  part  of  the  board  of  trustees,  upon  whom 
the  duty  was  enjoined,  the  latter  were  liable  in  danrages:  Eankin 
V.  Buckman,  9  Or.  253.  The  trustees  of  a  village,  in  the  exercise 
of  their  powers  as  highway  commissioners,  are  not  liable  for  the 
construction  of  a  coffer-dam  in  order  to  build  a  bridge,  which  causes 
land  near  by  to  be  overflowed,  if  the  work  is  carefully  and  skillfully 
performed:  Atwater  v.  Trustees  etc.,  124  N.  Y.  602,  27  N.  E.  385, 
where  it  is  said:  "The  doctrine,  however,  is  well  established  in  this 
state,  that  public  officers  lawfully  employed  in  making  public  im- 
provenrents,  and  corporations  engaged  in  the  performance  of  work 
of  a  public  nature  authorized  by  law,  are  not  liable  for  consequen- 
tial damages  occasioned  by  it  to  others  unless  caused  by  miscon- 
duct, negligence  or  unskillfulness.  And  such  is  the  weight  of  au- 
thority elsewhere:  Transportation  Co.  v.  Chicago,  99  U.  S.  635,  641." 
Municipal  officers  are  not  liable  to  private  individuals  for  the  re- 
sults of  an  act  which  is  strictly  within  their  official  powers  and 
duties;  so  the  vote  of  village  trustees,  whose  duty  it  is  to  main- 
tain the  streets,  to  provide  a  stone-crusher  to  break  rock?  for  the 
streets,  is  an  official  act,  and  they  are  not  liable  if  a  person's  horse 
becomes  frightened  at  it  and  runs  away,  causing  him  injury:  Bates 
V.  Horner,  65  Vt.  471,  27  Atl.  134. 

The  power  given  to  a  city  over  its  streets  may  be  delegated  to 
a  street  committee  composed  of  members  of  the  board  of  aldermen 
and  the  members  thereof,  acting  as  such  and  within  the  limits  of 
the  powers  of  the  city,  are  not  individually  liable  for  damages  re- 
sulting from  their  acts:  Tate  v.  City  of  Greensboro,  114  N.  C.  392, 
19    S.   E.   767. 

B.  Necessary  Allegations. — Where  a  party  seeks  to  recover  dam- 
ages from  piiblic  officers  for  neglecting  to  perform  their  duty,  the 
complaint  should  state  enough  to  show  a  violation  of  such  duty.  So 
highway  commissioners  are  not  liable  for  a  defect  in  a  bridge  if  it 
is  not  alleged  that  they  had  sufficient  funds  on  hand  to  repair  it 
as  they  are  not  required  to  spend  their  own  money:  Smith  v.  Wright 
27  Barb.  621.  Such  is  not  necessary,  however,  in  the  case  of  mis- 
feasance, where  the  officer  has  acted,  but  negligently,  to  the  spe- 
cial injury  of  the  plaintiff:   Bennett  v.  Whitney,  94  N.  Y.  302. 

C.  Reasons  for  and  Against  Personal  liiabillty. — It  is  sometimes 
advanced   as   a   reason   against   holding   county   comnrissioners    liable 
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for  defective  highways  that  it  would  keep  responsible  men  out  of 
office,  on  account  of  the  onerous  burden  consequent  upon  such  hold- 
ing: Worden  v.  Witt,  4  Idaho,  404,  ante,  p.  70,  39  Pac.  1114  (the 
principal  case).  This  reasoning  does  not  meet  with  the  approval 
of  the  New  York  court,  and  it  is  well  answered  in  the  following 
words:  "A  further  argument  is  that  public  policy  should  forbid  us 
to  hold  the  defendants  liable,  inasmuch  as  such  a  rule  of  liability 
would  drive  from  the  common  council  persons  of  responsibility. 
We  cannot  give  much  weight  to  this  argument.  The  defendants  say 
we  ought  to  be  allowed  to  accept  office  and  knowingly  to  neglect 
our  duties,  without  any  liability  to  those  whose  limbs  are  broken 
through  our  negligence,  because  no  responsible  persons  will  accept 
office  except  on  the  condition  that  they  nray  neglect  their  duties 
with  impunity.  It  is  enough  to  say  in  reply  to  this  that  it  is  bet- 
ter to  have  irresponsible  officers  who  attend  to  their  duties  than  re- 
sponsible officers  who  do  not":  Piercy  v.  Averill,  37  Hun,  360. 

3.  Nuisances. — Where  the  council  of  a  nrunicipal  corporation,  in 
the  exercise  of  their  police  power,  and  after  due  notice,  declare  a 
building  a  nuisance  and  tear  it  down,  they  are  not  individually  liable 
unless  acting  maliciously,  corruptly,  or  unlawfully:  Pruden  v.  Love, 
67  Ga.  190;  and  where  a  building  of  a  certain  kind  is  regularly  de- 
clared a  nuisance,  and  public  officers  prevent  such  a  structure  going 
up,  ihey  incur  no  personal  liability:  Privett  v.  Whitaker,  73  N.  C. 
554. 

b.  Liability  for  Judicial  Acts. 
1.  Duties  Involving  Discretion. — As  before  remarked,  for  the  mis- 
performance  and  nonperformance  of  ministerial  functions,  saich  offi- 
cers are  liable,  but  where  the  duty  imposed  is  in  its  nature  judicial, 
thoy  are  not  answerable:  Rochester  White  Lead  Co.  v.  City  of  Roches- 
ter, 3  N.  y.  463,  53  Am.  Dee.  316;  and  where  judgment  or  discretion 
is  required  to  be  exercised  the  duty  is  judicial:  Daniels  v.  Hathaway, 
65  Vt.  247,  26  Atl.  970,  and  they  are  answerable,  in  the  exercise  of 
such  discretion,  only  when  corruptly  or  maliciously  exercised:  Ed- 
wards V.  Ferguson,  73  Mo.  686;  Baker  v.  State,  27  Tnd.  485;  Walker 
V.  Ilallock,  32  Ind.  239.  The  duties  inrposed  on  a  school  committee, 
as  to  expelling  scholars  from  a  public  school  partakes  of  a  judicial 
character,  and  for  an  honest,  though  erroneous,  discharge,  they  are 
not  liable  in  a  suit  for  damages:  Donahoe  v.  Richards,  38  Me.  379, 
61  Am.  Dec.  256.  So,  where  by  charter  city  officers  are  required  to 
award  contracts  to  the  lowest  responsible  bidder,  giving  adequate 
security,  it  is  a  judicial  duty  imposed,  and  it  was  held  that  such  offi- 
cers were  not  liable  to  an  individual  for  an  erroneous,  or  even  cor- 
rupt, performance  of  such  duty:  East  River  Gaslight  Co.  v.  Donnelly, 
93  N.  Y.  557,  affirming  25  Hun,  614.  And  a  member  of  a  common 
council  cannot  be  held  to  respond  in  danragcs  for  refusing  to  approve 
a  liquor  bond,  as  the  exercise  of  judgment  is  required:  Pawlowski  v. 
Jenks,  115  Mich.  275,  73  N.  W.  238.     In  Hannon  v.  Grizzard,  99  N. 
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C,  161,  6  S.  E,  93,  it  was  held  that  the  duties  imposed  on  a  board 
of  county  commissioners  in  respect  to  the  induction  of  persons  to 
offices  to  which  they  had  been  elected  was  quasi  judicial,  and  no  er- 
roneous judgment,  if  honest,  could  make  them  liable.  Officers  and 
boards  charged  with  decisions,  quasi  judicial  in  their  nature,  are  enti- 
tled, in  the  exercise  thereof,  to  the  same  immunity  as  judges:  State 
V.  Hastings,  37  Neb.  96,  55  N.  W.  774,  where  this  rule  was  applied 
to  a  board  of  public  lands  and  buildings. 

2.  Legislative  Functions. — Acts  done  by  such  boards  in  their  legis- 
lative capacity  cannot  be  made  the  basis  of  a  suit  in  damages  by  an 
individual;  and  the  motives  of  the  members  in  passing  an  ordinance 
cannot  be  subjected  to  judicial  inquiry:  Wimbish  v.  Hamilton,  47  La. 
Ann.  246,  16  South.  856;  Jones  v.  Loving,  55  Miss.  109,  30  Am,  Eep. 
508,  in  which  case  it  is  said:  "Whenever  the  officers  of  a  municipal 
corporation  are  vested  with  legislative  powers,  they  hold  and  exercise 
them  for  the  public  good,  and  are  clothed  with  all  the  im'munities  of 
governnrent,  and  are  exempt  from  all  liability  for  their  mistaken  use: 
County  Commrs.  v.  Ducket,  20  Md.  469,  83  Am.  Dec.  557;  Borough 
of  Freeport  v.  Marks,  59  Pa,  St,  253."  In  the  same  case  it  is  held 
that  if  they  exceed  their  powers  their  acts  are  void,  and  if  anyone 
obeys  them,  it  is  his  own  folly,  for  which  the  courts  can  afford  hinr 
no  relief  by  awarding  damages  against  the  individuals  voting  for  the 
ordinance.  In  Southworth  v,  Flanders,  33  La.  Ann.  190,  it  is  set 
forth  as  the  general  rule  that. when  officers  of  a  municipal  corpora- 
tion, clothed  with  legislative  functions,  make  a  mistake  as  to  the  ex- 
tent of  their  powers  in  that  connection,  and  that  mistake  is  shared 
by  the  party  with  whom  they  contract,  who  has  an  equal  opportunity 
of  information  concerning  the  powers  delegated  to  them,  and  there 
is  nothing  in  the  proceedings  looking  to  personal  responsibility,  the 
officers  are  not  personally  liable  in  a  tort  action  for  usurping  author- 
ity, which  caused  loss  or  damage  to  the  plaintiff. 

Ill,     Superintendents   of   Streets   and   Highways. 

The  responsibility  of  keeping  highways  and  streets  in  good  repair 
often  rests  upon  an  officer  whose  sole  duty  it  is  to  attend  to  such  nrat- 
ters.  Where  it  is  the  duty  of  a  superintendent  of  streets  to  attend 
to  the  repairing  of  sewers,  if  he  undertakes  to  make  any  he  must  do 
so  in  a  careful  and  skillful  manner,  and  is  liable  for  all  damage  re- 
sulting from  his  negligence;  and  the  fact  that  he  did  the  work  in  an 
official  capacity  does  not  relieve  him  from  liability  if  guilty  of  neg- 
ligence: Butler  V.  Ashworth,  102  Gal.  663,  36  Pac.  922.  Where,  how- 
ever, a  street  commissioner  is  duly  authorized  by  a  city  council  to 
construct  a  street  within  their  jurisdiction,  laid  out  by  their  action 
upon  a  petition  in  legal  form,  trespass  will  not  He  against  him  for  so 
doing:  Gay  v.  Bradstrect,  49  Me.  580,  77  Am.  Dec.  272;  but  where 
such  officer  excavates  in  order  to  use  the  earth  in  other  parts  of  town, 
and  in  so  doing  removes  the  lateral  support  of  adjacent  lands  to  their 
injury,   he  is  liable   to   the   owner   thereof    in   trespass:     Buskirk    v. 
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Strickland,  47  Mich.  389,  11  N.  W.  210.  The  owner  of  a  lot  assessed 
for  the  construction  of  a  sewer  brought  an  action  against  a  superin- 
tendent of  streets  for  oflScial  neglect  in  accepting  a  sewer  not  con- 
structed according  to  contract  and  specifications.  He  was  allowed  to 
recover  not  the  full  amount  paid  to  discharge  the  assessment  against 
him,  where  the  sewer  was  not  wholly  valueless,  but  only  his  propor- 
tion of  the  amount  required  to  place  it  in  such  good  condition  as  to 
comply  with  the  specifications:  Godsell  v.  Ashworth,  115  Cal.  222,  46 
Pac.  1066. 

In  fixing  new  grades,  the  surveyor  of  highways  is  bound  to  exercise 
a  fair  discretion  having  regard  to  public  convenience  and  private 
rights;  and  if  he  acts  recklessly  or  maliciously,  thereby  causing  in- 
jury he  will  be  personally  liable  therefor:  Rounds  v.  Mumford,  '2  E. 
I.  154.  Persons  employed  by  a  town  to  make  repairs  in  a  highway 
which  cause  a  change  in  the  grade  are  not  liable  to  the  owner  of 
abutting  land  danraged  thereby,  if  they  act  within  the  scope  of  their 
authority,  under  vote  of  the  town,  which  itself  has  power  to  make 
such  repairs:  Proctor  v.  Stone,  158  Mass.  564,  33  N.  E.  704;  Scovil  v. 
Geddings,  7  Ohio,  pt.  2,  211. 

IV.     Registers  of  Deeds  and  Recorders. 

a.  Failure  to  Record  Instruments. — Registers  of  deeds,  recorders, 
and  like  ofiicers,  are  ministerial  officers,  upon  the  faithful  perform- 
ance of  whose  duties  the  validity  of  transfers  of  laud  especially  de- 
pends, and  a  perusal  of  the  authorities  will  show  that  they  are  gen- 
erally held  to  strict  accountability  for  their  acts  and  omissions  in 
the  performance  of  their  official  duties. 

The  rule  is  universal  that  if  a  register  of  deeds  fail  to  record  an 
instrument,  and  by  his  omission  one  is  damaged,  he  is  liable  to  such 
person  for  all  the  injury  he  has  sustained  in  consequence  thereof: 
Perkins  v.  Adams,  46  Mass.  (5  Met.)  44;  Hartwell  v.  Eiley,  62  N.  Y. 
Supp.  317,  47  App.  Div.  1.54;  State  v.  Grizzard,  117  N.  C.  105,  23  S. 
E.  93;  and  this  sanre  rule  applies  to  all  persons  who  ore  ex-officio  re- 
corders, as  a  town  clerk:  Welles  v.  Hutchinson,  2  Root  (Conn.),  85; 
a  clerk  of  court:  Baker  v.  See,  49  La.  Ann.  874,  21  South.  58S;  or  a 
probate  judge:  Norton  v.  Kumpe,  121  Ala.  446,  25  Souch.  841.  Jn 
Luther  v.  Banks,  111  Ga.  374,  36  S.  E.  826,  it  was  held  that  the  duties 
imposed  on  the  clerk  of  a  superior  court  in  relation  to  the  recording 
of  mortgages  and  the  entries  of  cancellations  constituted  him  a  min- 
isterial officer,  although  the  performance  of  those  duties  required  to 
a  certain  extent  the  exercise  of  judgment  and  discretion;  and  as 
a  ministerial  officer,  liable  to  any  person  injured  by  reason  of  his 
failure  to  act,  as  well  as  for  improper  or  negligent  performance  of 
such  duties.  Of  course,  where  the  officer  records  the  conveyance  in 
a  wrong  book,  he  is  liable  for  the  ensuing  damage:  Watkins  v.  Wil- 
hoit  (Cal.),  35  Pac.  046;  and  likewise  where  a  uiar^fiual  release  of  a 
mortgage  is  made  opposite  lands  otlior  than  those  actually  release.! : 
Mechanics'    Bldg.    Assn.    v.    Whitaere,    92    lud.    547.     In    Ramsey    v. 
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Eiley,  13  Ohio,  157,  a  suit  was  brought  against  a  recorder  for  record- 
ing a  forged  receipt  for  money  due  on  a  mortgage;  recovery  was  not 
allowed,  the  court  using  the  following  language:  "There  is  no  aver- 
ment in  the  declaration  that  the  recorder  had  knowledge  that  such 
receipt  was  a  forgery,  or  in  any  way  acted  maliciously  or  corruptly. 
There  is,  therefore,  nothing  in  this  case  to  take  it  out  of  the  opcr;,- 
tion  of  the  ordinary  rule,  that  an  officer  acting  within  the  scope  of 
his  duty,  is  responsible  only  for  an  injury  resulting  from  a  corrupt 
motive.  It  is  the  duty  of  the  recorder  to  enter  of  record  all  deeds, 
mortgages,  and  other  instruments  of  writing,  required  by  law  to  be 
recorded,  and  which  are  presented  to  him  for  that  purpose.  It  is  not 
his  duty  to  determine  the  validity  of  such  instruments  as  may  be  pre- 
sented for  record,  or  to  ascertain  whether  they  be  genuine  or  forged. 
But  even  if  it  were,  and  he  should  act  honestly  and  fairly,  according 
to  the  best  of  his  ability,  he  would  not  be  responsible.  Yet,  undoubt- 
edly, if  regardless  of  his  duty,  he  should  willfully  and  maliciously, 
with  full  knowledge,  enter  a  false  and  forged  instrument  upon  record, 
whereby  some  person  was  misled  and  injured,  he  would  be  responsi- 
ble." 

b.  Failure  to  Keep  Index. — Of  equal  importance  with  the  record 
ing  of  instruments  is  the  keeping  of  an  index  thereof,  as  without  it 
the  records  themselves  would  be  practically  useless;  and  a  defective 
or  incorrect  index  is  of  as  little  avail  as  none.  Therefore,  where  tie 
recorder  fails  to  index  a  conveyance,  and  relying  upon  it,  a  party  is 
misled  to  his  injury,  he  may  recover  from  the  officer  for  his  nonper- 
formance: Gordon  v.  Stanley,  108  La.  182,  32  South.  531;  Bishop  v. 
Schneider,  46  Mo.  472,  2  Am.  Eep.  533;  Schell  v.  Stein,  76  Pa.  St. 
398,  18  Am.  Eep.  416;  Johnson  v.  Brice,  102  Wis.  575,  78  N.  W.  10S6. 
Where  the  officer  kept  a  special  index  for  the  chattel  mortgage  rec- 
ord, and  failed  to  enter  a  mrortgage  therein,  the  fact  that  he  also  kept 
a  file  index,  in  which  the  mortgage  was  entered,  will  not  excuse  him : 
Morton  v.  Smith  (Tex.  Civ.  App.),  44  S.  W.  683.  So  where  by  statute 
the  county  recorder  is  made  liable  to  the  person  injured  thereby  for 
failure  to  enter  a  recorded  mortgage  in  the  general  index,  until  after 
the  volume  in  which  he  is  engaged  in  recording  such  instruments  is 
completed,  he  is  not  relieved  from  liability,  although  he  has  recorded 
the  mortgage  in  the  appropriate  volunre  and  indexed  it  therein : 
Eeedcr  v.  State,  98  Ind.  114.  Where,  under  a  statute,  a  register  of 
deeds  is  not  civilly  liable  for  his  failure  to  keep  an  index,  unless  will- 
ful, if  inexcusable  and  gross  neglect  is  shown,  it  will  be  presumed 
that  he  acted  willfully,  though  a  deliberate  purpose  to  injure  cannot 
be  shown:  Maxwell  v.  Stuart,  99  Tenn.  409,  42  S.  W.  34.  An  Iowa 
statute  providesi  that  all  instruments  filed  for  record  be  in^lexcd 
"forthwith."  Under  that  statute  the  court  held  that  a  lapse  of  six- 
teen hours  between  tlie  filing  and  indexing  of  a  document  established 
a  prima  facie  case  of  negligence,  in  favor  of  one  injured  thereby; 
and  if  it  should  appear  that  it  could  have  been  indexed  during  regu- 
lar business  hours,  and  so  prevent  damage  to  the  plaintiff,  negligence 
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13  established:  First  Nat.  Bank  v.  Clements,  87  Iowa,  542,  54  N.  W. 
197. 

c.  Searching  Titles.— There  is  sometimes  imposed  upon  recorders 
the  duty  of  searching  titles  and  giving  certificates  in  relation  there- 
to. Where,  in  a  certificate  of  mortgages  furnished  by  him,  the  re- 
corder omits  to  set  forth  a  mortgage,  and  one  is  injured  thereby,  he 
is  liable:  Sauvinet  v.  Landreaux,  1  La.  Ann.  219;  Houseman  v.  Gir- 
ard  etc.  Assn.,  81  Pa.  St.  256;  but  in  Wood  v.  Euland,  10  Mo.  143, 
it  was  held  that  he  was  not  liable  for  giving  a  false  certificate,  un- 
less it  was  fraudulently  given,  or  with  a  knowledge  of  its  falsity. 
The  register  of  deeds,  in  Van  Schaiek  v.  Sigel,  58  How.  Pr.  (N.  Y.) 
211,  60  How.  Pr.  122,  was  held  answerable  for  all  errors  and  inaccura- 
cies made  in  a  search  of  title,  and  the  fact  that  the  party,  in  making 
requisition  at  the  register's  office,  designated  a  certain  clerk  whom 
he  desired  to  make  the  search,  did  not  render  such  clerk  his  agent, 
so  as  to  release  the  register  from  liability,  it  being  a  mere  matter 
of  accom-modation.  If  the  recorder  omits  a  mortgage  in  mnlnng  a 
search,  upon  the  assurance  that  it  should  be  satisfied,  and  a  loss  re- 
sults, he  is  liable:  Peabody  etc.  Assn.  v.  Houseman,  89  Pa.  St.  261, 
33  Am.  Eep.  757.  Where  the  clerk  of  a  court  made  a  false  certificate 
as  to  liens,  and  received  a  fee  of  twenty-five  cents  therefor,  he  er- 
roneously supposing  it  was  his  duty  to  make  such  certificate,  he  was 
held  not  liable  if  he  acted  fairly,  using  ordinary  care  and  judgment: 
Mallory  v.  Ferguson,  50  Kan.  685,  32  Pac.  410. 

d.  In  Whose  Favor  Kight  of  Action  Accrues. — In  order  to  main- 
tain an  action  against  a  recorder,  or  like  officer,  for  failure  to  keep 
an  index,  it  must  appear  that  such  neglect  was  the  cause  of  the  in- 
jury: Hunter  v.  Windsor,  24  Vt.  327;  and  it  furnishes  no  cause  of  ac- 
tion in  favor  of  one  who  never  examined  the  records,  and  whose  want 
of  knowledge  respecting  them  was  not  attributable  to  such  defect  in 
the  index:  Lyman  v.  Edgerton,  29  Vt.  305,  70  Am.  Dec.  415.  See, 
also.  Crews  v.  Taylor,  56  Tex.  461.  For  neglect  in  making  a  search 
of  title,  in  general,  the  officer  is  liable  only  to  the  person  for  whom 
it  is  made,  and  so,  where  a  third  person  to  whom  he  owes  no  duty, 
relies  upon  it  to  his  injury,  he  cannot  recover:  Day  v.  Eeynolds,  23 
Hun,  131;  not  even  though  he  be  the  assigne  or  alienee  of  the  party 
procuring  the  search:  Houseman  v.  Girard  etc.  Assn.,  SI  Pa.  St.  256. 
The  reasons  given  therefor  are  as  follows:  "The  officer  owes  a  single 
duty,  which  is  to  him  who  employs  him  to  search  and  certify.  If  a 
new  duty  to  another  arises,  it  must  be  because  of  a  new  denvand 
and  a  new  privity.  If  without  this  new  privity,  successive  lia- 
bilities can  arise  to  others,  the  cause  of  action  necessarily 
changes,  both  as  to  the  time  of  its  origin  and  the  measure  of 
the  loss;  and  thus  the  statutory  limitation  as  to  official  bonds 
will  be  postponed  from  time  to  time,  and  a  variable  standard  of 
recovery  arises  with  each  succeeding  claimant  who  holds  the  cer- 
tificate. This  is  not  only  harsh  and  unjust  to  the  officer,  whose  lia- 
bility is  thus  made  to  continue   onward  without   new   compensation, 
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or  a  fresh  search.  A  fresh  search  may  reveal  the  omitted  encum- 
brance, and  thus  give  the  officer  a  locus  poenitentiae,  as  well  as  any 
equivalent  compensation  for  the  new  risk  to  be  assumed":  Siewers  v. 
Commonwealth,  87  Pa.  St,  15.  In  that  case,  however,  the  officer  re- 
affirmed the  correctness  of  a  search  previously  made  to  a  third  per- 
son, and  it  was  held  a  republication  and  renewal  of  the  certificate,, 
so  that  he  became  liable  as  for  an  original  search. 

The  vendee  of  a  purchaser  at  a  sheriff's  sale,  thovigh  expressly  sub- 
rogated to  all  the  rights  acquired  by  the  vendor  under  the  sale,  has 
no  right  of  action  against  the  recorder  of  mortgages  for  having  given 
an  imperfect  and  erroneous  certificate,  whereby  his  vendor  was  in- 
duced to  purchase  the  property  charged  with  an  encumbrance  not 
nrade  known  at  the  time  of  sale.  The  action  in  such  case  is  a  per- 
sonal one,  and  the  purchaser  at  the  sheriff's  sale  alone  can  maintain 
it,  as  it  is  not  in  the  nature  of  a  real  action,  following  the  land: 
Morano  v.  Shaw,  23  La.  Ann.  379.  See,  also,  Smith  v.  Moore,  9  Bob. 
(La.)  65.  The  right  of  action  which  the  plaintiff  in  a  judgment  has 
against  a  clerk  for  not  properly  indexing  a  judgment,  is  assignable; 
but  a  simple  assignment  of  the  judgment  does  not  carry  with  it  the 
right  of  action  for  failure  to  properly  index  it:  Redmond  v.  Staton, 
116  N.  C.  140,  21  S.  E.  186.  Where  a  public  officer  knowingly  makes 
a  false  record,  and  a  person  is  injured  in  a  transaction,  by  reason 
of  the  fact  that  his  agent,  charged  with  the  whole  business  pertain- 
ing to  the  transaction,  is  deceived  by  the  record,  the  law  will,  in 
the  absence  of  evidence  to  the  contrary,  treat  the  principal  as  de- 
ceived, and  allow  him  to  recover:  Perkins  v.  Evans,  61  Iowa,  35,  15 
N.  W.  584. 

Where  a  register  of  deeds  issues  a  nrarriage  license  to  a  minor  with- 
out the  parent's  consent,  he  becomes  personally  liable  to  him  for  non- 
performance of  duty:  Holt  v.  McLean,  75  N.  C.  347;  and  an  aver- 
ment that  the  complainant  is  the  parent  of  the  child,  that  the  de- 
fendant was  the  officer  and  issued  a  license  to  his  child,  then  being 
a  minor,  without  the  parent's  consent,  states  a  good  cause  of  action: 
Hilboldt  V.  Caraker,  41  HI.  App.  595. 

Money  illegally  exacted  by  a  register  before  he  will  permit  an  in- 
spection of  the  index  to  the  records  in  his  charge  may  be  recovered 
back,  and  he  becomes  personally  responsible:  Towushend  v.  Dyck- 
man,  2  E.  D.  Snrith  (N".  Y.),  224.  Under  an  Alabama  statute,  an  ac- 
tion against  a  probate  judge  for  charging  an  unlawful  fee  for  re- 
cording an  instrument  can  only  be  maintained  by  the  party  ag- 
grieved: Lee  v.  Lide,  111  Ala.  126,  20  South.  410. 

e.  Damages  Recoverable.— Where  an  officer  makes  a  false  certifi- 
cate as  to  the  nonexistence  of  liens,  ho  is  not  liable  if  no  damage 
arises:  United  States  etc.  Pump  Co.  v.  Linville,  43  Kan.  455,  23  Pac. 
597;  likewise  where  no  harm  results  from  a  failure  to  index  a  judg- 
ment: Darden  v.  Blount,  126  N.  C.  247,  35  S.  E.  479. 

A  recorder  is  liable  only  for  the  actual  damage  caused  by  his  neg- 
lect, and  in  the  absence  of  any  showing  of  loss  atributable  thereto, 
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nominal  damages  only  will  be  allowed;  so  where  he  receives  a  deed 
reserving  a  lien  of  five  hundred  dollars,  and  records  it  as  for  two 
hundred,  unless  the  plaintiff  can  prove  that  he  cannot  collect  the 
full  amount  of  the  lien  from  the  person  who  assumed  its  judgment, 
he  can  recover  no  more  than  nominal  damages:  State  v.  Davis,  117 
Ind.  307,  20  N.  E.  159.  And  a  mortgagee  cannot  maintain  an  action 
against  such  officer  for  the  mere  act  of  erroneously  erasing  a  mort- 
gage, where  no  attempt  is  made  to  enforce  it;  as  the  act  of  the  re- 
corder could  not  destroy  the  mortgage,  even  against  an  innocent  pur- 
chaser who  had  bought  on  the  faith  of  a  certificate  of  there  being 
no  mortgage  on  the  property,  he  is  liable  to  the  mortgagee  only  for 
such  damage  as  results  from*  his  recourse  against  the  mortgaged 
property  being  rendered  more  difficult  and  expensive:  Macarty  v. 
Landreaux,  8  Kob.  (La.)  130.  The  loss  must  be  the  direct  conse- 
quence of  the  error.  Therefore,  where  an  owner  of  property  desires 
to  procure  a  loan  of  money  thereon,  and  in  a  search  of  the  title  a 
judgment  is  overlooked,  upon  which  the  premises  are  afterward  sold 
and  the  owner  compelled  to  pay  four  hundred  dollars  to  settle  the  mat- 
ter, the  recorder  is  not  liable  as  the  loss  is  due,  not  to  the  recorder's 
error,  but  to  the  nonpaynrent  of  the  judgment:  Kimball  v.  Connolly, 
2  Abb.  Dec.  (N.  Y.>  504,  33  How.  Pr.  247.  Nor  is  he  responsible 
in  damages  to  a  purchaser  at  a  sheriff's  sale,  on  account  of  his  false 
certificate,  that  the  title  to  the  land  sold  was  in  the  defendant  in 
execution,  when  the  purchaser  ought  not  to  have  been  misled- by  the 
certificate,  and  when  his  own  chain  of  title  afforded  him  the  means 
of  knowing  that  he  held  previously  a  title  good  as  against  the  one 
sold:  Palfrey  v.  Marigny,  10  La.  Ann.  283. 

In  an  action  on  the  case  against  a  recorder  for  a  false  certificate 
of  search,  in  the  absence  of  fraud,  the  statute  of  limitations  begins 
to  run  from  the  time  the  search  is  given,  and  not  when  the  damage 
arises;  and  the  fact  that  the  party  paying  for  the  search  did  not 
know  of  its  falsity  for  six  years  makes  no  difference,  as  the  cause 
of  action  is  the  issuing  of  the  false  certificate:  Owen  v.  Western  Sav. 
Fund,  97  Pa.  St.  47,  39   Am.  Eep.  794. 

V.     Clerks  of  Court,   County  Clerks    and  Prothonotaries. 

a.  Injury  and  Loss. — Where  a  public  officer  fails  to  discharge  a 
duty  imposed  upon  him  by  statute,  while  it  may  not  vitiate  the  pro- 
ceedings as  to  third  persons,  it  will  nevertheless  render  him  liable 
to  any  person  injured  by  such  failure;  so,  where  the  clerk  of  a  court 
omits  to  make  out  the  docket  of  causes  as  required  by  law,  and  dam- 
age results,  he  must  be  held  responsible  therefor:  Brown  v.  Lester, 
21  Miss.  (13  Smedes  &  M.)  392.  The  plaintiff,  of  course,  must  show 
that  his  loss  was  due  to  the  clerk's  neglect,  or  he  cannot  recover: 
Symns  v.  Cutter  (Kan.),  59  Pac.  671;  Blossom  v.  Barry,  1  Lans. 
(N.  Y.)  190.  See,  also,  Eslava  v.  Jones,  83  Ala.  139,  3  Am.  St.  Eep. 
699,  3  South.  317. 

b.  Failure  to  Enter,  or  Mistake  in  Entering  Judgment. — Where, 
due  to  the  clerk's  neglect,  a  judgment  is  not  entered,  and  a  person  is 
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injured  thereby,  he  is  answerable  to  him  in  damages:  Planters'  Bank 
V.  Conger,  20  Miss.  (12  Smedes  &  M.)  527;  Coyne  v.  Souther,  61  Pa. 
St.  455.  So,  where  a  statute  provides  that  every  clerk  neglecting  to 
enter  judgment  shall  be  liable  to  any  person  injured  by  such  neglect, 
this  gives  a  bona  fide  purchaser  of  real  estate,  against  which  a  judg- 
nrent  lien  existed,  but  which  the  clerk  failed  to  enter  on  the  judg- 
ment docket,  a  right  of  action  for  the  amount  lost:  Johnson  v, 
Schloesser,  146  Ind.  509,  5S  Am.  St.  Kep.  367,  45  N.  E.  702.  In  as- 
certaining the  amount  of  a  judgment,  a  clerk  or  prothonotary  acts 
in  an  official  capacity,  and  is  responsible  for  an  erroneous  entry  of 
the  same:  Saylor  v.  Commonwealth  (Pa.),  5  Atl.  227;  but  such  officer 
is  not  liable  for  entering  up  judgment  for  the  return,  of  property  in 
a  replevin  suit,  upon  receipt  of  a  certificate  "plaintiff  nonsuit"  from 
the  court,  although  such  a  judgment  may  not  be  the  necessary  result 
of  a  nonsuit.  Hoeffner  v.  Stratton,  57  Me.  360,  in  which  case  it  is 
said:  "The  defendant's  pleadings  expressly  averred  that  the  prop- 
erty replevied  was  not  the  property  of  the  plaintiff.  The  burden  of 
proof  was,  therefore,  upon  the  plaintiff  to  prove  his  title.  Failing 
so  to  do,  he  must  necessarily  fail  in  his  suit.  Failing  in  his  suit  upon 
such  a  plea  and  such  an  issue,  the  defendant 's  right  to  a  judgment 
for  damages,  and  for  costs,  and  for  a  return,  was  a  conclusion  of 
law,  and  rightfully  made  up  by  the  clerk  upon  receipt  of  the  certifi- 
cate from  the  law  court." 

c.  I'ailure  to  Issue  Execution,  or  Mistake  Therein.— When  the 
clerk  fails  to  issue  execution,  after  the  plaintiff  is  rightfully  entitled 
thereto,  and  injury  arises  from  his  nonfeasance,  as  the  insolvency  of 
the  defendant,  he  is  liable:  State  v.  Merritt,  65  X.  C.  558;  and  where 
he  refuses  to  issue  an  execution,  it  is  held  in  Gooch  v.  Gregory,  65 
N.  C.  142,  that  the  plaintiff  may  obtain  a  rule  on  the  clerk  as  an 
officer  of  the  court  to  compel  him  to  perform  his  duty  or  be  attached 
for  contempt,  or  else  sue  him  on  his  bond.  Where,  however,  the 
allegations  of  a  bill  are  not  sufficient  to  justify  the  issuance  of  an 
attachment,  so  that  it  would  be  void  or  voidable  or  a  decree  based 
thereon  reversible,  so  that  there  could  be  no  valid  levy  thereunder, 
the  clerk,  for  failure  to  issue  the  writ,  is  liable  for  nominal  danr- 
ages  only,  as  it  would  not  have  been  authorized  by  law  and  be  of 
no  advantage  to  the  plaintiff:  Alston  v.  Sharp,  70  Tenn.  (2  Lea) 
515.  In  that  case,  it  is  held  that  the  plaintiff  need  not  affirmatively 
prove  he  could  collect  his  debt,  where  wrongfully  deprived  of  mesne 
or  final  process,  as  is  the  English  rule,  but  that  svich  facts  may  be 
shown  in  defense  by  the  officer,  for  "in  such  cases,  public  policy  fa- 
voring active  performance  of  duty  would  be  best  subserved  by  re- 
quiring the  officer  to  show,  that  notwithstanding  his  neglect  of  duty, 
the  plaintiff  was  not  injured,  thus  requiring  the  officer  to  be  respon- 
sible for  his  negligence,  when  that  is  established,  unless  he  can  show 
no  damage  has  resulted  from  such  neglect." 

A  want  of  care  on  the  part  of  the  clerk  may  render  him  liable  to 
either    the    plaintiff    or    defendant    in    the    execution,    as    where    he 
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vrrongfully  issues  execution  under  which  the  property  of  a  party  is 
sold,  in  which  case  trespass  will  lie:  Coltraine  v.  McCain,  14  N.  C. 
(3  Dev.)  308,  24  Am.  Dec.  256,  or  where  he  issues  the  writ  otherwise 
than  as  provided  by  law,  as  not  requiring  the  certificate  from  the 
justice  before  whom  the  original  judgment  was  entered,  when  such 
is  the  law:  Frankem  v.  Trimble,  5  Pa.  St.  520.  On  the  other  hand, 
where  the  clea-k  issues  the  writ  for  too  small  an  amount,  he  is  liable 
for  the  difference  between  that  sum  and  the  true  amount:  Eussell  v. 
Clayton  3  Call  (Va.),  41.  So,  where  the  judgment  note  contains  a 
waiver  of  exemption,  and  the  prothonotary,  in  issuing  a  fieri  facias 
upon  the  judgment  entered  on  the  note  neglects  to  observe  such 
waiver  in  the  writ,  and  the  defendant  claims  the  exemption  and 
nothing  is  realized  on  execution,  the  officer  is  liable  for  the  loss,  it 
being  his  duty  to  inspect  the  judgment  and  see  that  the  writ  con- 
forms thereto:  Wilson  v.  Arnold,  172  Pa.  St.  264,  33  Atl.  552.  Where 
the  court  erroneously  quashes  an  execution  because  of  a  mistake  of 
the  clerk  in  fixing  the  return  day,  the  latter  is  not  responsible  to 
another  defendant  in  the  execution,  a  surety,  for  loss  incurred  there- 
by, because  the  principal  made  an  assignment  for  the  benefit  of  liis 
creditors  before  the  issuance  of  the  second  execution,  and  the  surety 
had  to  pay:   Goode  v.  Miller,  78  Ky.  235. 

In  an  action  against  the  clerk  of  a  court  for  indorsing  on  an  exe- 
cution credits  to  the  plaintiff's  injury,  it  must  state  that  such  in- 
dorsenvents  were  made  without  the  order  or  consent  of  the  plaintiff, 
or  it  is  bad:  Munroe  v.  Webb,  4  Munf.  (Va.)  73. 

d.  Loss  on  Appeal,  or  of  Right  to  Appeal. — Where  an  appellant 
loses  his  right  of  appeal  through  the  failure  of  the  clerk  to  furnish 
a  bill  of  exceptions  within  the  proper  time,  the  clerk  must  respond 
in  damages.  In  such  a  case,  the  complaint  should  state  facts  to 
show  that  the  judgment  would  have  been  reversed,  and  a  mere  state- 
ment of  belief  that  it  would,  is  bad:  Houston  v.  Wandelohr,  12  Ky. 
Law  Eep.  345,  14  S.  W.  345.  And  where  the  clerk  fails  to  copy  the 
return  of  the  sheriff  upon  the  summons,  whereby  the  judgnrent  is  re- 
versed and  the  party  loses  his  debt,  it  also  gives  a  right  of  action 
against  him:  Clark  v,  Wilcox,  31  Tex.  322.  As  to  the  damages  in 
such  cases,  see  Baltimore  etc.  E.  Co.  v.  Weedon,  78  Fed.  58.',  24  ij. 
C.  A.  249. 

e.  Taking  Illegal  Fees.— Where  a  clerk  takes  fees  which  he  hns 
no  right  to  take,  they  nray  be  recovered  back.  ' '  Whenever  a  p;^y- 
ment  made  in  ignorance  of  the  law  is  induced  by  the  fraud  or  impo- 
sition of  the  other  party,  and  especially  if  the  parties  are  not  upon 
an  equal  footing,  an  action  to  recover  it  back  is  nraintainable:  Sto- 
ver V.  Poole,  67  Me.  217;  Silliman  v.  Wing,  7  Hill,  159;  Bank  of 
United  States  v.  Daniel,  12  Pet.  32.  This  court  has  declared  in 
Freeman  v.  Curtis,  51  Me.  140,  and  in  Jordan  v.  Stevens,  51  Me.  78-, 
that  when  one,  who  himself  knows  the  law,  and  knows  another  to 
be  ignorant  of  it,  takes  advantage  of  his  ignorance,  it  may  be  re- 
garded as  fraud.     His  very  silence  may  be  fraudulent:   Downing   v. 
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Dearborn,  77  Me.  457,  1  Atl.  407.  For  a  public  officer,  whose  fees, 
by  law,  are  to  be  paid  by  the  city,  and  are  paid  by  the  city  to  re- 
ceive fees  to  which  he  knows  he  is  not  entitled  and  which  he  knows 
are  being  paid  to  hinr  by  a  party  ignorant  of  the  law  who  would  not 
pay  it  if  he  did  know  the  law,  and  not  to  inform  him  that  he  was 
not  bound  to  pay,  is  fraudulent;  and  such  officer  should  restore  the 
money,  which  he  cannot  conscientiously  retain.  To  hold  otherwise 
would  be  a  reproach  to  the  law":  Marcotte  v.  AUea,  91  Me.  74, 
39  Atl.  346.  And  where  he  exacts  the  money  by  duress,  knowing  it 
to  be  illegal,  it  need  not  be  paid  under  protest  in  order  to  recover 
it  back:  Meek  v.  McClure,  49  Cal.  623.  A  statute  providing  that 
the  person  from  whom  a  public  officer  has  extorted  money  shall  have 
a  right  of  action  against  him  creates  a  personal  liability:  State  v, 
Bagby  (Ind.),  67  N.  E.  519;  but  where  he  asks  fees  for  twenty  miles 
and  in  fact  travels  nineteen  miles,  if  it  is  not  shown  that  the  over 
charge  was  knowingly  made,  he  is  not  liable:  Weightman  v.  Jcnes 
73  Vt.  353,  50  Atl.  1101.  In  Cobbcy  v.  Burks,  11  Neb.  157,  38-  Anr, 
Eep.  364,  8  N.  W.  386,  it  was  held  that  mistake  or  ignorance  without 
corrupt  intent  was  no  defense  to  an  action  for  a  penalty  given  by 
statute  for  taking  larger  fees  than  legally  allowed. 

A  motion  does  not  lie  against  the  clerk  of  a  court  on  behalf  of  the 
defendant  in  a  criminal  case  to  recover  costs  alleged  to  have  been 
illegally  collected  by  him,  where  the  defendants  voluntarily  paid  the 
costs  and  made  no  demand  for  their  return  till  the  clerk  had  paid 
them  into  the  public  treasury:  State  v.  Oden,  101  Tenn.  669,  49  S. 
W.   750. 

The  questions  whether  errors  in  entering  up  fees  in  the  book  of 
the  clerk  was  intentional,  and  for  wrongfully  oppressing  the  plain- 
tiff and  extorting  money  from  him  are  for  the  jury:  Hurd  v.  Atkins, 
1  Colo.  App.  449,  29  Pac.  528.  But  where  the  clerk  is  sued  for  over- 
taxing costs,  the  presumption  that  he  did  his  duty  in  that  matter 
is  overcome  by  a  judgment  of  the  circuit  court  retaxing  them:  State 
v.  Hollcnbeck,  68  Mo.  App.  366.  Where  an  action  is  brought  under 
a  statute  for  taking  illegal  fees,  the  receipt  of  several  items  of  ille- 
gal fees  from  the  same  person  as  one  transaction  constitutes  but  one 
cause  of  action:  Lydick  v.  Palmquist,  31  Neb.  300,  47  N.  W.  91S. 
Where  the  statute  allows  a  forfeiture  of  fifty  dollars  for  taking  ille- 
gal fees,  regardless  of  the  amount  paid,  it  is  not  unconstitutional: 
Graham  v.  Kibble,  9  Neb.  182,  2  N.  W.  455. 

f.  Refusal  to  Pay  Out  Money. — If,  in  good  faith,  a  clerk  improp. 
erly  refuses  to  pay  out  money,  he  is  liable  therefor:  Logan  v.  Mc- 
Cahan,  102  Iowa,  241,  71  N.  W.  252.  And  where  he  received  a  fund 
from  his  predecessor  which  had  been  wrongfully  retained  in  the  hit- 
ter's custody,  wliile  not  chargeable  with  his  disobedience,  he  is  still 
liable  for  interest  on  the  fund  which  he  actually  received  after  tak- 
ing it  into  custody:  Baltimore  etc.  R.  Co.  v.  Gaulter,  165  111.  233,  46 
N.  E.  256,  reversing  60  111.  App.  647.  If  a  clerk  withholds  part  of 
a  court  fund  to  which  he  is   not  entitled,  on  motion   of  the   parties 
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who  are  entitled  thereto,  the  court  may  require  him  to  account,  and 
this,  though  his  term  of  office  has  expired:  Baltimore  etc.  R.  Co.  v. 
Gaulter,  165  111.  233,  46  N.  E.  256. 

g.     Approving  Bonds. 

1.  Liability  for  Negligence. — The  act  of  a  clerk  in  passing  on  the 
sufficiency  of  a  bond  is  not  judicial,  and  for  all  damage  occasioned 
by  reason  of  his  approving  an  insufficient  bond,  he  is  liable:  Hub- 
bard V.  Switzer,  47  Iowa,  681.  In  approving  bonds  he  is  required 
to  exercise  care  and  diligence,  such  as  an  ordinarily  careful  and  pru- 
dent man  exercises  in  transactions  of  like  importance,  and  if  he 
does  so,  is  not  liable:  Marshall,  Field  &  Co.  v.  Wallace,  89  Iowa,  597, 
57  N.  W.  303;  even  if  the  security  subsequently  proves  to  be  insuffi- 
cient: Brock  v.  Hopkins,  5  Neb.  231;  as  he  is  not  an  insurer  of  the 
bond:  Santee  River  Co.  v.  Webster,  23  R.  I.  599,  51  Atl.  218.  It 
cannot  be  held  as  a  matter  of  law,  however,  that  the  clerk  in  ap- 
proving the  bond,  was  required  to  do  nothing  more  than  demand  of 
the  surety  justification,  and  that  he  made  oral  statenrents  of  the 
value  of  his  real  estate,  and  *he  amount  of  encumbrances  thereon, 
in  order  to  relieve  him  from  the  imputation  of  negligence:  Haverly 
V.  McClelland,  57  Iowa,  182,  10  N.  W.   342. 

Case  lies  against  the  clerk  for  wrongfully  approving  an  appeal 
bond  which  provides  a  penalty  less  than  that  prescribed  by  law: 
Billings  V.  Laflferty,  31  111.  318.  In  Ward  v.  Buell,  18  Ind.  104,  81 
Am.  Dec.  349,  the  officer  was  held  liable  for  the  deficiency  for  taking 
a  bond  for  a  less  amount  than  that  required,  the  bond  being  good  as 
to  the  amount  taken.  By  approving  the  security  on  an  appeal  bond 
which  omits  the  name  of  one  of  the  appellees,  and  sending  the  same 
to  the  appellate  court,  no  question  as  to  the  sufficiency  of  the  sure- 
ties arising,  the  clerk  does  not  become  liable  for  the  omission,  as 
he  can  only  approve  the  sufficiency  of  the  security  on  appeal,  and 
in  no  other  respect  is  its  sufficiency  left  to  his  determination;  if  the 
bond  is  insufficient,  the  clerk's  holding  it  to  be  good  does  not  make 
it  insufficient:  People  v.  Leaton,  121  HI.  666,  13  K  E.  241. 

Where  it  is  for  the  court,  and  not  the  clerk,  to  approve  guardian- 
ship bonds  the  latter  is  not  liable  for  taking  and  recording  a  bond 
filed  by  the  guardian  without  surety:  Reno  v.  McCully,  66  Iowa,  730, 
24  N.  W.  530.  But  where  he  takes  one  person  as  security  on  an 
appeal  bond,  which  he  has  no  right  to  do,  and  the  probate  judge  di- 
rects him  to  issue  the  writ  as  prayed,  the  taking  of  the  bond  with 
but  one  person  as  surety  is  coram  non  judiee,  and  affords  him  no 
protection:  Buckley  v.  Wilson,  56  Ala.  393.  Where  the  clerk  certi- 
fied that  the  person  whose  name  appeared  in  the  bond  as  surety  was 
worth  a  certain  specified  amount,  and  the  bond  was  accepted,  it  was 
held  that  the  clerk  did  not  certify  to  the  genuineness  of  the  surety's 
signature,  and  if  it  was  forged  he  incurred  no  liability:  Bringolf  v. 
Burt,  44  Iowa.  184.  Where  the  bond  was  not  conditioned  so  as  to 
cover  the  dam-ages  sustained  by  the  plaintiff,  the  fact  that  the  clerk 
took  insolvent   sureties   on  the   bond  furnishes  no   ground   of   action 
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if  such  damages  occurred:  Wade  v.  Miller,  104  Ala.  604,  16  South. 
517.  An  interesting  case  is  Williams  v.  Hart,  17  Ala.  102,  in  which 
the  defendant,  in  order  to  supersede  a  judgment  against  him,  tend- 
ered the  clerk  sufficient  security,  and  the  clerk  allowed  the  bond  to 
be  signed  in  blank,  with  the  understanding  that  it  might  afterward 
be  filled  up.  Before  this  was  done,  however,  the  sureties  revoked  the 
authority,  but  the  clerk,  acting  under  a  mistaken  idea  of  law,  never- 
theless filled  the  bond  up  and  certified  it  as  valid  to  the  supremo 
court,  which  affirmed  the  judgment  against  the  defendant.  The  sure- 
ties having  obtained  an  injunction  to  relieve  thenrselves  from  the 
judgment,  the  clerk  was  held  liable  to  the  plaintiff  for  the  amount  of 
the  original  judgment,  with  interest,  and  the  costs  attendant  upon 
the  chancery  suit,  instituted  to  test  the  legality  of  his  act  in  filling 
out  the  bond.  For  clerk's  failure  to  collect  a  bond,  see  Watts  v. 
Eobson,  6  Tex.  206. 

2.  Allegations. — The  fact  that  a  statute  requires  the  clerk  to  give 
bonds  for  the  faithful  performance  of  his  duties  does  not  impair  the 
common-law  right  to  sue  him  in  an  action  on  the  case  for  negligence; 
so,  where  he  fails  to  take  security,  as  required  by  law,  he  is  respon- 
sible in  an  action  on  the  case  to  the  same  extent  as  the  security,  if 
taken,  would  have  been:  Pass  v.  Dibrell,  16  Tenn.  (8  Yerg.)  470. 
In  such  action  against  a  clerk  for  approving  defective  bond  on  ap- 
peal, an  avernrent  that  he  did  so  ' '  contriving,  and  unlawfully  and 
unjustly  intending  to  injure  the  plaintiff,  and  to  deprive  him  of 
the  benefit  of"  a  judgment  which  he  had  obtained  on  the  appeal, 
is  a  sufficient  allegation  that  the  act  was  done  willfully  and  mali- 
ciously: Billings  V.  Lafferty,  31  111.  318.  And  where  he  is  sued  for 
taking  insufficient  security  for  costs  under  a  statute,  it  must  be  al- 
leged that  he  took  no  security,  or  that  he  took  insufficient  security, 
knowing  it  to  be  such:  Wright  v.  Wheeler,  30  N.  C.  (8  Ired.)   184. 

h.     Defenses. 

1.  Negligence,  Sickness,  Ignorance.^The  carelessness  of  a  clerk 
will  not  avail  him  as  a  defense  for  failure  to  perform  a  duty  in.ivm- 
bent  upon  him,  and  it  is  no  excuse  that  he  has  misplaced  the  papers 
so  that  they  cannot  be  found  upon  a  reasonable  examination:  Rosen- 
thal V.  Davenport,  38  Minn.  543,  38  N.  W.  618.  So,  where  he  is 
sued  for  failure  to  issue  execution,  he  cannot  defend  on  the  ground 
that  the  papers  were  lost,  and  that  it  was  customary  to  porniit  at- 
torneys to  take  the  records  from  the  office  and  ho  was  powerJes5  to 
prevent  it;  his  duty  is  to  exercise  the  diligence  of  a  prudent  man  in 
the  safekeeping  of  valuable  papers:  McFarland  v.  Burton,  89  Ky.  294, 
12  S.  W.  336.  Nor  is  sickness  of  the  clerk,  and  insufficiency  of  his 
deputy  an  excuse  for  nonfeasance.  If  he  was  not  able  to  do  the 
work  of  his  office  in  the  manner  and  within  the  time  required  by  law, 
it  was  his  plain  duty  to  employ  conrjietcnt  help.  For  nonperform- 
ance of  official  duty  imposed  by  the  plain  provisions  of  a  statute 
within  a  reasonable  time  after  it  is  required  to  be  performed,  the 
law  knows  not,  and  will  not  tolerate  the  excuse  of  want  of  time  or 
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the  want  of  competent  assistance,  when  such  duty  may  be  performed 
by  a  deputy:  Eandol  v.  Garoutte.  78  Mo.  App.  609.  When  sued  for 
taking  the  notes  of  insolvent  persona  for  land  sold  on  partition,  the 
fact  that  the  clerk  did  not  know  they  were  insolvent  is  no  excuse, 
as  it  was  his  duty  to  inform  hinrself :  Dean  v.  Hale,  75  Tenn.  (7  Lea  ) 
613. 

2.  Contributory  Negligence.— Contributory  negligence  may  be  a 
good  defense  to  a  clerk  of  a  court,  and  where  but  for  the  negligence 
of  the  party  complaining  the  injury  would  not  have  occurred,  the 
clerk  is  not  liable:  Parks  v.  Davis,  16  Iowa,  20.  So,  if  one  recovers 
judgment  and  the  clerk  prepares  the  writ,  but  it  is  not  called  for, 
and  in  the  meantime  another  party  obtains  a  writ  against  the  same 
person  which  is  served  first  and  thus  procures  priority,  and  the  debt 
is  lost  to  the  former,  the  clerk  is  not  liable:  Lick  v.  Madden,  36  Cal. 
208,  95  Am.  Dec.  175.  Where,  however,  the  clerk  fails  to  send  up 
papers,  as  is  his  duty,  and  a  loss  occurs,  he  cannot  claim  that  the  fail- 
ure of  the  party  to  whom  the  duty  was  owing  to  mandamus  the 
clerk  to  send  up  the  papers  was  such  negligence  as  to  prevent  a  re- 
covery for  his  default:  Collins  v.  McDaniel,  66  Ga.  203.  Nor  is  the 
fact  that  the  plaintiff  did  not  give  attention  to  the  clerk's  perform- 
ance of  his  duty  a  valid  excuse:  Baltimore  etc.  E.  Co.  v.  Weedon, 
78  Fed.  584.  24  C.  C.  A.  249. 

3.  Order  of  Court. — The  failure  on  the  part  of  a  clerk  to  perform 
his  duty  may  be  excused  by  the  act  of  the  court,  as  where  an  order 
granting  additional  time  is  made,  the  act  need  not  be  performed 
within  the  statutory  time:  Davidson  v.  Wiley,  31  Ala.  452.  So,  a 
master  in  equity  is  not  amenable  to  a  suit  for  error  in  judgment  in 
taking  security  on  a  sale  of  property,  and  where  the  court  specifically 
instructs  him,  he  is  bound  to  pursue  the  instructions  strictly:  Fen- 
wicke  V.  Gibbes,  2  Desaus.  Eq.  (S.  C.)  629.  Where  the  clerk  makes 
an  erroneous  order,  and  it  is  afterward  approved  by  the  judge,  he 
is  held  not  liable:  Commonwealth  v.  Thompson,  65  Ky.  (2  Bush)  559, 
where  the  rule  in  such  cases  is  stated  by  the  court  as  follows:  "It 
seems  to  us  that,  in  the  absence  of  fraud,  culpable  negligence,  or  will- 
ful wrong,  on  the  part  of  the  clerk,  the  orders  and  judgments  drawn 
by  him  although  erroneous  and  prejudicial  to  the  rights  of  parties, 
are,  when  approved  and  signed  by  the  court,  to  be  presumed  to  be 
the  acts  of  the  court  rather  than  the  clerk,  for  which,  for  obvious 
reasons,  and  on  well-settled  principles  no  right  of  action  exists." 
The  distinction  is  made  in  Kinnison  v.  Carpenter,  72  Ky.  (9  Bush) 
599,  between  the  acts  of  a  clerk,  when  acting  under  direction  of  a 
judge,  and  those  which  he  is  required  to  perform  without  regard  to 
the  dictation  of  a  superior.  In  the  former  case,  as  where  it  is  his 
duty  to  draft  orders  for  the  transaction  of  court  business,  and  sub- 
mit them  to  him  for  his  approval,  he  will  be  presumed  to  have  acted 
under  the  sanction  of  the  judge,  and  be  not  liable,  except  where  he 
refuses  to  discharge  his  duties  \\hen  requested  by  the  judge,  or  fraud- 
ulently colludes  with  him;  in  the  latter  case,  he  will  be  liable. 
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i.  Indexing  Documents. -Where  the  clerk  is  ex-officio  recorder,  or 
it  is  part  of  his  duty  to  keep  and  index  documents,  and  he  fails  or 
neglects  to  do  so,  for  his  liability  see  Eegisters  of  Deed  and  Eecord- 
ers,  IV,  B,  herein. 

VT.     Sheriffs,   Constaliles,  and  Marshals. 

a.  Importance  of  the  Office.— If  the  number  of  cases  upon  the  sub- 
ject is  any  criterion,  the  sheriff  is  by  far  the  most  important  minis- 
terial officer.  Execution  is,  of  course,  the  sole  end  of  every  action 
at  law,  and  it  is,  therefore,  but  natural  that  innumerable  questions 
as  to  the  liability  of  sheriffs  should  have  arisen  in  dealing  therewith, 
he  being  the  only  officer  empowered  to  carry  it  into  effect.  This  is 
well  expressed  in  Jacobs  v.  McDonald,  8  Mo.  565,  where  it  is  said: 
"It  would  be  very  hard  if  a  person,  obliged  to  bring  a  suit,  should 
suffer  by  the  neglect  or  misconduct  of  those  employed  by  the  law 
to  perform  acts  which  can  be  done  by  them  alone." 

b.  Acting  Under  Process. — In  serving  j^^rocess  it  may  be  laid  down 
as  the  law  that  if  the  writ  is  fair  upon  its  face,  and  no  want  of  ju- 
risdiction exists,  the  officer  is  protected  for  acting  under  it:  Mer- 
chant V.  Bothwell,  60  Mo.  App.  341;  O'Briant  v.  Wilkerson  (N.  C), 
30  S.  E.  126.  If,  however,  he  has  knowledge  of  the  want  of  juris- 
diction in  the  tribunal  issuing  it,  he  is  liable  for  executing  it: 
Sprague  v.  Birchard,  1  Wis.  457,  60  Am.  Dec.  393.  A  warrant  issued 
by  an  inferior  magistrate  must  show  upon  its  face  the  legal  au- 
thority for  its  issuance:  Jacques  v.  Parks,  96  Me.  268,  52  Atl.  763; 
but  where  the  court  had  jurisdiction,  the  officer  need  not  exanrine 
into  the  validity  of  the  proceedings:  Lattin  v.  Smith,  1  111.  (Breese) 
361.  In  Brichman  v.  Boss,  67  Cal.  601,  8  Pae.  316,  the  rule  is  laid 
down  in  the  following  words:  "Ministerial  officers  are  presumed  to 
know  the  law,  and  are  bound  at  their  peril  to  know  the  general  ju- 
risdiction of  the  courts,  whose  process  they  are  called  upon  to  en- 
force and  if  they  execute  process  which  the  court  has  no  jurisdic- 
tion to  issue,  they  are  liable:  Freeman  on  Executions,  sec.  100. 
If,  however,  a  writ  is  issued  by  the  proper  officer,  in  due  form,  in  a 
case  where  he  has  jurisdiction  and  authority  to  exercise  jurisdiction 
over  the  subject  matter  of  the  writ,  and  there  is  nothing  on  the  face 
of  the  writ  showing  it  to  be  illegal,  the  officer  to  whom  it  is  directed, 
and  whose  duty  it  is  to  execute  it,  may  do  so,  and  justify  his 
acts  thereunder  by  producing  the  writ,  although  from  some  cause 
not  apparent  on  the  face  of  the  writ,  the  whole  proceeding  is  irreg- 
ular or  void:  Freeman  on  Executions,  sec.  101,  and  cases  cited.  Tlie 
rule  is  the  same  in  case  of  process  issuing  out  of  courts  of  limited 
jurisdiction," 

c.    Failure  to  Levy. 

1.  liiability  Therefor.— It  is  universally  hold  that  where  the  sher- 
iff, without  any  excuse,  fails  to  levy  upon  the  goods  of  the  defend- 
ant, he  is  responsible  in  damages:  State  v.  Sandlin,  44  Ind.  504;  Cox 
V.  Currier,  62  Iowa,  551,  17   N.  W.  767;   Emanuel  v.  Cocke,   6  Dana 
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(Ky.),  212;  Commonwealth  v.  Begley,  23  Ky.  Law  Eep.  1985,  66  S.  W. 
754;  Piatt  v.  Sherry,  7  Wend.  236;  O'Bannon  v.  Saunders,  24  Gratt. 
(Ya.)    138;   Eonald   v.   Bentley,   4  Hen.   &  M.    (Va.)   461. 

2.  Defenses.— It  is  held  in  Commonwealth  v.  O  'Cull,  7  J.  J.  Marsh 
(Ky.)  149,  23  Am.  Dee.  393,  that  the  officer  must  obey  irregular  pro- 
cess, and  its  irregularity  is  no  bar  for  a  failure  to  do  so,  but  may 
bo  given  in  mitigation  of  damages.  Where,  however,  the  writ  is  not 
void  upon  its  face,  but  is  so  in  fact,  as  where  the  court  has  no  .iuris- 
diction,  or  the  judgment  is  void,  he  is  excused  from  levying:  New- 
burg  V.  Munshower,  29  Ohio  St,  617,  23  Am.  Eep.  769;  Hill  v.  Wait, 
5  Vt.  124.  Nor  is  he  liable  for  not  executing  a  fieri  facias  which 
has  been  stayed  by  order  of  the  judge:  Commonwealth  v.  Magee,  8 
Pa.  St.  240,  44  Am.  Dec.  509.  Where  the  execution  issued  upon  a 
recognizance,  and  the  former  misrecited  the  latter  both  as  to  amount 
and  time  of  entering  into  it,  the  officer  was  held  not  liable  for  fail- 
ing to  serve  it:  Albee  v.  Ward,  8  Mass.  79.  It  is  a  good  defense  to 
prove  paramount  title  to  the  goods  in  another:  Dobbs  v.  Justices  etc., 
17  Ga.  624;  and  the  mere  fact  of  his  levying  on  the  property  as  de- 
fendant's does  not  estop  him  from  denying  that  it  is  his,  as  his  re- 
turn is  only  prima  facie  against  him:  Cassell  v.  Williams,  12  111.  387. 
In  State  v.  Neff,  74  Ind.  146,  it 'was  held  that  the  insolvency  of  the 
defendant  was  a  bar  to  the  action  for  failure  to  levy. 

In  Derby  Bank  v.  Landon,  2  Conn.  417,  the  creditor  agreed  to 
suspend  collection  of  the  money  on  execution  for  a  specified  time, 
but  before  the  expiration  thereof,  he  gave  the  writ  into  the  hands 
of  the  sheriff,  who  neglected  to  levy;  when  sued,  he  set  up  the  agree- 
ment, but  it  was  held  a  bad  defense:  See,  also,  Nye  v.  Kellam,  19 
Vt.  548.  Nor  is  it  a  defense  that  the  oiEcer  was  told  by  the  agent 
of  the  original  plaintiff  that  the  ma,tter  was  settled  where  the 
record  showed  the  writ  to  have  been  assigned  to  another:  Gregory 
T.  Waters,  19  Ga.  71.  He  is  not  excused  because  the  corporation 
holding  the  money  refused  to  deliver  it  to  him,  and  he  could  not 
take  manual  possession  of  it:  Howe  v.  White,  49  Cal.  658.  Nor 
where  he  thought  that  the  property  would  not  pay  the  expenses 
of  sale:  In  re  Mowry,  12  Wis.  52,  And  the  fact  that  he  was  in- 
formed that  the  property  in  the  defendant's  possession  was  not 
his  is  no  excuse;  and  if  he  wishes  to  set  up  that  it  was  not  sub- 
ject to  levy,  the  burden  is  on  him:  People  v.  Palmer,  46  111.  398, 
95  Am.  Dec.  418.  If  the  sheriff  fails  to  execute  a  capias  ad  satis- 
faciendum, it  is  no  defense  that  the  defendant  therein  had  already 
been  arrested  under  another,  and  had  given  a  bond  for  his  appear- 
ance to  take  the  benefit  of  the  honest  debtors'  act:  Porter  v.  Pierce, 
19  Ga.  268,  And  where  he  holds  several  writs  against  the  same  de- 
fendant, the  fact  that  a  claim  is  interposed  against  one  of  thenr 
does  not  relieve  him  from  liability  for  not  proceeding  with  the  re- 
mainder: Brown  v.  McCrary,  30  Ga.  87S.  The  refusal  of  an  Indian 
agent  to  consent  to  the  entry  by  a  sheriff  on  the  reservation  to 
levy  execution  on  the  property  of  one  not  an  Indian  does  not  ex- 
Am,    St,    Eep.,    Vol.    95  —  7 
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ciise  the  sheriff  from  making  the  levy;  nor  the  advice  of  the  United 
States  district  attorney  that  he  had  no  right  to  enter:  Stiff  v.  Mc- 
Laughlin, 19  Mont.  300,  48  Pac.  232.  The  sheriff  cannot  defend 
on  the  ground  that  he  had  no  knowledge  of  the  debtor's  having  any 
property,  and  that  the  plaintiff  did  not  point  out  such  property  to 
him:  Hargrave  v.  Penrod,  1  111.  401,  12  Am.  Dec.  201;  but  where 
the  sheriff  applies  to  the  plaintiff's  attorney  for  information  as  to 
the  defendant's  effects,  and  he  has  knowledge  thereof  but  with- 
holds it  from  the  officer,  the  latter  is  exonerated  for  his  failure  to 
levy:  Batte  v.  Chandler,  53  Tex.  613.  Sickness  of  the  officer  is  no 
excuse:  Freudenstein  v.  McNeir,  81  111.  208. 

When  sued  for  failure  to  nrake  money  on  execution  the  officer 
can  excuse  himself  by  showing  that  the  defendant  had  no  property 
out  of  which  the  money  could  rightfully  be  made:  Mason  v.  Watts, 
7  Ala.  703;  Bowman  v.  Cornell,  39  Barb.  69;  or  that  after  execution 
he  was  perpetually  enjoined,  although  the  writ  was  in  his  hands 
several  years  before  the  decree  was  made,  the  judgment  thus  be- 
coming inoperative  and  the  same  as  if  never  existing:  McCall  v. 
McKae,  10  Ala.  313.  But  it  is  no  excuse  for  the  sheriff  to  aver 
that  the  defendants  notified  him  of  their  intention  to  file  a  bill  for 
an  injunction  against  the  execution:  Dawson  v.  Merchants'  Bank, 
30  Ga.  664.  Press  of  business  is  not  a  good  defense:  Hallett  v. 
Lee,  3  Ala.  28;  but  contributory  negligence  on  the  part  of  the 
plaintiff  will  allow  a  recovery  only  for  such  danrage  as  was  sus- 
tained on  account  of  the  sheriff's  negligence  alone:  Palmer  v.  Gal- 
lup, 16  Conn.  555. 

Where  the  officer,  who  has  returned  an  attachment  of  cattle  and 
delivered  them  to  a  third  person  for  safekeeping,  is  sued  for  neg- 
lect in  not  procuring  satisfaction  of  execution,  he  cannot  show, 
either  in  bar  of  the  action  or  in  mitigation  of  damages,  that  the 
expense  of  keeping  the  cattle  between  the  attachment  and  execu- 
tion would  have  exceeded  the  value  of  the  cattle:  Tyler  v.  Ulmer, 
12  Mass.  162.  Where  the  execution  remains  in  the  hands  of  the 
sheriff  unexecuted,  until  he  is  re-elected,  it  becomes  his  duty  to  ex- 
ecute the  writ  and  nrake  the  return,  and  for  a  failure  to  do  so  he 
is  liable:   State  v.  Eoberts,  12  N.  J.  L.  114,  21  Am.  Dec.  62. 

As  to  the  effect  of  the  giving  or  refusal  of  indemnity  upon  the 
sheriff's  liability  for  failing  to  act,  see  Indemnity,  VI,  e,  1,  herein. 

3.  Diligence  Required  in  Executing  Process. — In  executing  process 
a  sheriff  need  only  make  reasonable  efforts,  and  is  not  bound  to  the 
utmost  diligence:  Comnronwealth  v.  Gill,  14  B.  Mon.  (Ky.)  20;  that 
is,  such  skill  and  diligence  as  a  reasonable  man  would  exercise: 
Crosby  v,  Huugerford,  59  Iowa,  712.  What  reasonable  diligence  is 
depends  upon  the  particular  facts  of  each  case,  and  he  need  not  start 
on  the  instant  he  receives  process,  without  regard  to  anything  else: 
Whitney  v.  Butterfield,  13  Cal.  335,  73  Anr.  Dec.  384.  ''Without 
delav"  and  "immediately"  in  this  connection  mean  usiifg  all 
reasonable    endeavors   seasonably   to   execute  it;    and  where   a   hali- 
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holiday  law  relieves  an  officer  from  the  duty  of  keeping  his  office 
open  on  such  days,  it  does  not  relieve  him  from  the  obligation  of 
performing  any  official  duties  which  may  be  discharged  outside  of 
his  office:  Dailey  v.  Fenton,  62  N.  Y.  Supp.  337,  47  App.  Div.  418. 
What  is  a  reasonable  time  for  the  purpose  of  executing  process  is 
a  question  for  the  jury:  State  v.  Gemmill,  1  Houst.  (Del.)  9;  but 
where  no  diligence  is  shown  the  court  need  give  no  instructions  on 
the  point:  Henry  v.   Commonwealth,  107  Pa.   St.  361. 

If  ordinary  diligence  is  used  in  searching  for  property  to  levy  on, 
a  return  of  nulla  bona  does  not  render  the  officer  liable:  Barnes  v. 
Thompson,  2  Swan  (Tenn.),  313;  and  the  mere  fact  that  the  de^ 
fendant  had  property  does  not  make  him  responsible  in  damages: 
Fisher  v.  Gordon,  8  Mo.  3S6;  but  where  he  returns  nulla  bona  upon 
a  mere  general  report  that  the  debtor  had  no  property,  and  it  turns 
out  that  he  had,  this  is  no  diligence:,  Parks  v.  Alexander,  7  Ired. 
(N.  C.)  412.  The  presumption  of  diligence  on  the  part  of  a  sheriff 
in  respect  to  a  fieri  facias  will  not  be  overcome  by  proof  that  the 
defendant  had  real  property  which  might  have  been  levied  on, 
where  his  title  is  not  of  record  and  there  is  nothing  to  show  he  was 
in  actual  possession,  or  that  reasonable  diligence  would  have  dis- 
closed such  ownership:  Force  v.  Gardner,  43  N.  J.  L.  417;  nor  is  he 
bound  to  search  the  records:  Start  v.  Sherwin,  1  Pick.  (Mass.)  521; 
Bacon  v.  Leonard,  4  Pick.  277.  Where  a  sheriff  knew  that  a  de- 
fendant against  whom  he  had  a  writ  would  be  at  a  particular  place 
on  a  certain  day  on  his  way  out  of  the  state,  and  he  shows  no 
reason  for  not  going  there,  it  is  negligence:  Jenkins  v.  Troutman, 
7  Jones  (N.  C.)   169,  75  Am.  Dec.  459. 

4.  Measure  of  Damages. — The  measure  of  damages  for  failure  to 
execute  process  is  the  actual  injury  or  loss  sustained  by  reason 
thereof,  and  not  necessarily  the  amount  of  the  debt,  and  no  more 
can  be  recovered  from  the  officer  than  would  have  been  realized  if 
he  had  done  his  duty:  Palmer  v.  Gallup,  16  Conn.  555;  Wakefield 
V.  Moore,  65  Ga.  268;  Commonwealth  v.  Lightfoot,  7  B.  Mon.  (Ky.) 
298;  Arnold  v.  Commonwealth,  8  B.  Mon.  109;  Marshall  v.  Simpson, 
13  La.  Ann.  437. 

For  failure  to  levy,  prima  facie  the  damage  is  the  amount  of  the 
judgnrent,  interest,  and  costs;  but  the  officer  may  show  that  a  less 
sum  only  could  have  been  realized  by  levy:  Kobinson  v.  Schmidt, 
48  Tex.  13;  and  where  the  property  was  of  no  value,  this  will  al- 
low only  nominal  damages:  State  v.  Emmons,  99  Ind.  452.  The 
sheriff  may  show  that  the  plaintiff  in  execution  has  been  paid  since 
judgment  nroney  not  credited  thereon,  thus  showing  less  injury  to 
the  plaintiff:  Wheeler  v.  Thomas,  57  Ga.  161;  and  he  may  show  de- 
fendant's insolvency,  and  that  tliercfore  nothing  could  be  realized, 
but  in  such  case  the  burden  is  upon  the  officer:  Murphy  v.  Trout- 
man,  50  N.  C.  (5  Jones)  379;  Jenkins  v.  Troutman,  7  Jones,  169, 
75  Am.  Dec.  459.  He  may  also  set  up  that  the  property  to  be  levied 
on  was   exempt:  Wilkins  v.   American    etc.    Co.,   106   Ga.   182,   32   S. 
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E.  135;  or  that  it  belonged  to  someone  else  and  so  no  damage  ac- 
crued to  the  plaintiff:  Cowart  v.  Dunbar,  56  Ga.  417.  In  Gilbert 
V.  Gallup,  76  111.  App.  526,  the  measure  of  damage  for  failure  to  levy 
on  property  is  held  to  be  the  amount  which  it  would  have  brought 
if  publicly  sold  to  the  highest  bidder;  but  the  Vermont  court  holds 
that  such  an  uncertain  fluctuating  price  ought  not  to  be  the  measure, 
but  its  cash  value:  Wetherby  v.  Foster,  5  Vt.  136. 

While  the  officer  nray  show  the  insolvency  of  the  defendant  in  ex- 
ecution, he  cannot  show  that  he  is  still  solvent:  Tyler  v.  Ulmer,  12 
Mass.   163,   in   which   case   the   court   clearly   sets   forth   the   reasons 
for   not   allowing  it   in    the   following   language:  "Indeed,   it   would 
be  extremely  mischievous  to  permit  an  officer  to  excuse  himself,  or 
even    to   alleviate    the    damages    consequent    upon    a   willful   neglect 
of  duty,  by  showing  that  the  creditor  may  still,  by  a  new  process, 
or  by  a   new  execution,   obtain  satisfaction   of  his   debt.     The  very 
fact,   attempted   to    be   used   in    mitigation    of    damages,    aggravates 
the  misconduct  of  the  officer.     For,  if  the  debtor  is  able  to  pay,  he 
ought   not,   under   any   pretext,   to   return   the   execution   unsatisfied. 
But,  if  he  chooses  not  to  levy  upon  the  property  attached,  he  should 
in  such  case,  obtain    the  money    of  the  debtor,  and  pay  it  over  to 
the  creditor.     Were  he  allowed  to  neglect  his  duty,  and  then  justify 
himself,  in  whole  or  in  part,  .,by  proving  the  debtor  able  to  pay,  a 
wide   door   would   be   opened   to   collusive   practices   between   officers 
and   debtors,   and   an    execution,   instead    of   being    finis   et   fructus 
legis,  would  be  but  a  troublesome  and  expensive  formality. ' ' 

While  the  officer  may  reduce  the  damages  by  showing  that  the 
defendant  has  no  property:  Humphrey  v.  Hathorn,  24  Barb.  278; 
he  cannot  introduce  evidence  that  property  in  his  possession  was 
said  not  to  be  his,  as  being  hearsay:  Robertson  v.  Beavers,  3  Port. 
(Ala.)   385. 

5.  Pleadings. — To  maintain  an  action  against  a  sheriff  for  failure 
to  levy  execution,  it  must  be  shown  that  he  had  knowledge  of  prop- 
erty owned  by  the  execution  debtor  subject  to  execution,  and  on 
which  he  could  make  a  levy,  or  knowledge  of  such  facts  as  should 
cause  him  to  make  exertions  to  find  the  property:  Taylor  v.  Wimer, 
30  Mo.  126;  and  when  he  is  sued  for  not  making  money  on  execution, 
it  is  necessary  to  prove  that  the  execution  was  placed  in  his  hand, 
and  while  in  his  hands  he  had  been  requested  to  make  the  levy 
when  in  his  power  +o  do  so,  and  he  failed  to  do  so:  Lycndocker  v. 
Martin,  36  Tex.  287.  A  complaint  for  failure  to  levy  within  thft 
time  required  by  statute,  which  does  not  allege  that  the  sheriff  was 
not  otherwise  directed  by  the  plaintiff  or  his  agent,  is  insufficient: 
State  V.  Emmons,  88  Ind.  279.  Where  the  officer  is  directed  to  levy 
on  the  goods  of  the  defendant,  but  commits  the  debtor  to  prison  in- 
stead, trespass  on  the  case  will  lie:  Piatt  v.  Sherry,  7  Wend.  236. 

The  statute  of  linritations  commences  to  run  when  the  sheriff 
neglects  his  duty  and  fails  to  make  the  proper  levy:  Hall  v.  Tom- 
linsou,  5  Vt.  228.     An  officer  sued  for  failure  to  seize  property  can- 
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not  show  that  the  property  was  in  the  possession  of  another  officer 
by  virtue  of  another  writ,  under  the  general  issue:  Reilly  v.  LewiS; 
(Tex.  Civ.  App.),  47  S.  W.  552. 

d.  Failure  to  Sell. — A  failure  to  sell  after  levy  is  an  much  a  breach 
of  official  duty  as  neglecting  to  levy,  and  renders  the  officer  liable: 
Wilking  v.  American  etc.  Co.,  106  Ga.  182,  32  S.  E.  135.  A  sheriff 
is  bound  to  sell  with  reasonable  diligence,  and  may  not  put  off  till 
the  last  day  allowed  by  the  writ,  if  the  plaintiff  is  injured  by  such 
delay:  Janvier  v.  Vandever,  3  Harr.  (Del.)  29.  So  where  the  prop- 
erty was  levied  on,  but  the  officer  neglected  to  sell  for  six  months 
and  then  the  defendant  obtained  an  injunction  and  prevented  the 
collection  of  the  writ,  the  officer  was  held  liable  and  not  allowed 
to  plead  the  injunction  as  an  excuse:  Neal  v.  Price,  11  Ga.  297. 
Where  a  sheriff  seized  goods  under  a  fieri  facias,  and  then  another 
such  writ  against  the  same  defendant  canre  to  his  handg,  the  bare 
reception  of  the  latter  was  held  to  operate  as  a  constructive  levy 
upon  the  property  seized  upon  the  former,  so  as  to  render  the  sheriff 
liable  for  not  selling  the  goods  thereunder  if  the  first  levy  were 
withdrawn:  Van  Winkle  v.  ITdall,  1  Hill  (X.  Y.),  559.  For  failure 
to  sell,  the  measure  of  damages  is  the  actual  injury  sustained:  Bran- 
non  V.  Barnes,  111  Ga.  850,  36  S,  E.  689. 

A  sheriff  is  bound  to  exercise  reasonable  care  and  judgment  in 
the  manner  of  his  sales,  so  that  the  property  levied  on  may  be  sold 
to  the  best  advantage;  if  there  is  a  failure  of  bidders,  or  circum- 
stances are  such  that  the  price  will  be  inadequate,  he  should  ad- 
journ the  sale;  his  discretion  in  the  matter  of  sale  should  be  liber- 
ally construed  in  the  absence  of  bad  faith,  yet  he  should  be  held 
responsible  for  clearly  neclecting  the  proper  exercise  of  it:  Todd 
V.  Hoagland,  36  N.  J.  L.  352.  In  the  absence  of  directions  from  the 
plaintiff,  the  sheriff  may  sell  the  goods  at  public  auction,  and  if 
there  is  no  fraud  nor  neglect,  he  is  not  answerable  although  the 
goods  brought  an  inadequate  price:  Lynch  v.  Commonwealth,  6 
Watts    (Pa.),  495,   31   Am.   Dec.   490. 

e.  Delay  in  Levying. — It  is  the  sheriff's  duty  to  serve  writs  at 
the  earliest  practical  moment,  and  for  all  the  damage  his  delay 
causes  he  must  answer:  Barnard  v.  Ward,  9  Mass.  269;  and  it  will 
not  avail  the  officer  as  a  plea  that  he  was  ignorant  of  any  danger 
in  delaying  the  execution  of  the  writ:  Chapman  v.  Thornburg,  17 
Cal.  87,  76  Am.  Dec.  571;  nor  is  it  a  justification  to  an  officer  for 
neglecting  to  execute  process  that  there  are  formal  defects  in  the 
process,  not  rendering  it  void,  though  sufficient  to  cause  it  to  be 
quashed  or  set  aside  on  proper  motion,  by  the  party  affected  by  it: 
Chase  v.  Plymouth,  20  Vt.  469,  50  Am.  Dec.  52. 

Where  the  sheriff  is  directed  to  levy  on  goods  for  a  certain  month, 
and  he  postpones  it  to  a  later  mouth  so  that  the  defendant  may 
get  time  to  eet  an  injunction,  he  is  liable  if  injury  results:  Hunter 
V.  Phillips,  56  Ga.  634;  so  where  he  delays  the  levy  for  six  months, 
sind  the  defendant  dies,  and  his  widow's  dower  right  intervenes,  he 
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ig  liable:  French  v.  Kemp,  64  Ga.  749.  A  failure  to  act  from 
October  7th  to  November  1st,  no  reason  being  assigned  for  the  delay, 
is  actionable:  Lindsay  v.  Armfield,  3  Hawks  (N.  C),  548,  14  Am. 
Dec.  603;  as  is  also  a  de)ay  of  five  days  in  serving  the  writ,  where 
the  defendant  disposes  of  his  property  at  the  end  of  that  time:  El- 
more V.  Hill,  51  Wis.  365,  8  N.  W.  240.  A  failure  to  execute  a 
fieri  facias  for  eight  days,  the  officer  living  within  ten  miles  of  the 
debtor,  is  such  a  want  of  diligence  as  to  make  the  ofl&cer  liable: 
Hearn  v,  Parker,  52  N.   C.   (7  Jones)    150. 

f.  Excessive  Levy. — While  an  excessive  levy  does  not  vitiate  the 
title  of  the  officer  to  the  property  levied  on:  Brown  v.  Allen,  3  Head 
(Tenn.),  429;  where  the  officer  willfully  makes  an  excessive  levy,  it 
is  as  flagrant  a  wrong  as  levying  on  the  excess  without  any  process 
at  all:  Hillard  v.  Wilson,  65  Tex.  286;  and  trespass  on  the  case  will 
also  lie:  Dezell  v.  Odell,  3  Hill  (N.  Y.),  215,  38  Am.  Dec.  628.  As 
to  remedy  by  motion  see  Campan  v.  Godfrey,  18  Mich.  27,  100  Am. 
Dec.  133. 

The  true  rule  as  to  making  a  levy  is  well  expressed  in  Dewitt  v. 
Oppenheimei-,  51  Tex.  103,  as  follows:  "The  process  in  his  hands 
being  designed  as  a  security  for  the  plaintiff's  debt,  and  not  as  an  in- 
strument of  oppression  to  the  debtor,  he  should  on  the  one  hand 
avoid  making  an  insufficient  levy,  and  on  the  other  avoid  making 
an  excessive  one;  that  in  determining  what  should  bo  a  sufficient 
levy,  so  as  to  prevent  accountability  from  negligence  or  a  design 
to  injure  either  of  the  parties  interested,  he  should  exercise  a  cau- 
tious and  reasonable  discretion,  such  as  should  influence  the  con- 
duct of  prudent  and  discreet  men  generally  in  the  managcnrent  of 
their  own  affairs;  that,  tested  by  this  standard,  if  the  levy  is  either 
insufficient  or  excessive,  then  he  should  be  responsible  in  damages 
to  the  party  injured.  If,  however,  he  conies  up  to  this  measure, 
then  he  should  not  be  responsible,  although  damage  in  fact  may 
have  accrued  to  one  or  the  other:  Cornelius  v.  Burford,  28  Tex.  208, 
91  Am.  Dec.  309;  Harrison  v.  Harwood,  31  Tex.  650;  Commonwealth 
v.  Lightfoot,  7  B.  Mon.  (Ky.)  298;  Lynch  v.  Commonwealth,  6  Watts 
(Pa.),  495,  31  Am.  Dec.  490;  Governor  v.  Carter,  3  Hawks  (N.  C), 
328,  14  Am.  Dec.  588;  Lawson  v.  State,  10  Ark.  28,  50  Am.  Dec. 
238;  Freeman  on  Executions,  see.  253;  Shearman  and  Eedfield  on 
Negligence,  sec.  521.  Although  a  certain  amount  of  discretion  must 
be  left  to  the  officer,  depending  to  some  extent  upon  the  facts  and 
circumstances  of  the  particular  case,  yet  as  a  general  rule,  estab- 
lished by  many  cases,  the  value  of  the  property  levied  upon  should 
be  equal  to  the  amount  of  the  debt  sought  to  be  recovered,  making 
a  proper  allowance  for  depreciation  in  value  naturally  incident  to 
the  property  and  depreciation  in  price  as  the  usual  effect  of  a 
forced  sale,  and,  in  addition,  for  costs  and  incidental  expenses: 
Griffin  v.  Ganaway,  8  Ala.  625;  Freeman  on  Executions,  sec.  253." 

AVhero   the  officer  is  guilty  of  a  breach   of  good  faith  in   making 
an  excessive  levy,   he  is  liable  to   the  defendant:  Jones   v.  Davis,  2 
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Ala.  730;  and  liis  conduct  and  motives  at  the  time  of  making  the 
levy  must  be  looked  at  ^n  determining  whether  he  acted  lawfully: 
Moulton  V.   Chadborne,  31  Me.   152.  . 

Where  there  is  a  great  uncertainty  as  to  the  value  of  the  prop- 
erty at  the  time  of  levying,  and  it  is  subsequently  found  out  that 
its  value  is  greatly  in  excess  of  the  sum  sued  for,  it  does  not  fol- 
low that  the  levy  is  excessive:  Sexey  v.  Adkison,  40  Cal.  408.  If 
the  property  fails  to  bring  the  amount  of  the  debt,  the  levy  is  not 
excessive:  Lynn  v.  Sisk,  9  B.  Mon.  (Ky.)  135;  Ingram  v.  Belk,  2 
Strob.  (S.  C.)  207,  47  Am.  Dec.  591;  nor  is  it  where  the  amount 
to  be  secured  is  sixty  dollars  and  the  goods  attached  are  estinrated 
at  seventy-four:  Merrill  v.  Curtis,  18  Me.  272.  The  following  cases 
have  been  held  to  be  excessive:  Where  the  execution  did  not  exceed 
thirty-five  dollars,  and  the  land  seized  was  worth  five  hundred: 
Banks  v.  Bales,  16  Ind.  423;  where  the  land  levied  on  was  appraised 
at  eight  hundred  dollars,  and  the  debt  amounted  to  twenty-one  dol- 
lars: Cook  V.  Jenkins,  SO  Iowa,  452;  where  the  property  was  worth 
eight  hundred  dollars  and  was  sold  on  an  execution  for  ten  dollars 
and  twenty-five  cents:  Tiernan  v.  Wilson,  6  Johns.  Ch.  411.  In 
Silver  v.  McNiel,  52  Mo.  518,  the  greatest  difference  in  amount  oc- 
curred, for  there  a  steamboat  worth  forty  thousand  dollars  was  levied 
on  to  satisfy  a  debt  of  one  hundred  and  nine  dollars;  and  was,  of 
course,  held   excessive. 

Where  the  article  or  property  is  indivisible  it  may  be  attached, 
although  beyond  the  value  directed  to  be  levied  on:  Moulton  v. 
Chadborne,  31  Me.  152.  If,  by  reason  of  willfulness,  ignorance,  or 
want  of  proper  care,  an  officer  levies  on  property  having  an  extra 
value  on  account  of  some  peculiarly  valuable  quality,  and  for  that 
reason  makes  an  excessive  levy,  he  is  liable.  ' '  Certainly,  a  con- 
stable with  an  execution  for  ten  or  twenty  dollars,  would  not  be  jus- 
tified in  levying  on  a  colt  worth  hundreds  of  dollars  because  of  its 
blood,  when  an  ordinary  scrub  colt  would  suffice  to  pay  the  debt, 
merely  because  he  did  not  know  the  difference,  when  he  used  no 
means  to  inform  himself":  Vance  v.  Vanarsdale,  1  Bush   (Ky.),  504. 

In  an  action  against  a  sheriff  for  the  recovery  of  personal  property 
improperly  attached,  or  its  value,  where  there  is  no  allegation  in  the 
complaint  that  the  levy  was  excessive,  the  plaintiff  cannot  make  use 
of  the  fact  of  an  excessive  levy  as  shown  by  the  evidence  in  order 
to  recover  for  such  excess:  Sexey  v.  Adkison,  40  Cal.  408.  Where 
at  a  sheriff's  sale  a  whole  tract  is  unnecessarily  sold  for  more  than 
the  amount  of  the  execution,  a  purchaser  who  voluntarily  pays  the 
plaintiff  the  purchase  price  can  recover  of  the  sheriff  only  nominal 
damages:  Pepper  v.  Commonwealth,  (3  T.  B.  Mon.  (Ky.)  27.  In 
Drake  v.  ]\Eurphy,  42  Ind.  82,  it  was  held  that  the  mere  levying 
upon  property  and  advertising  it,  if  excessive,  did  no  harm,  so  long 
as  at  the  sale  the  sheriff  sold  no  more  than  was  necessary  to  satisfy 
execution. 

g.  Insiiflacieut  Levy.— As  was  before  pointed  out,  if  the  officer 
fails  to  levy  on  sufficient  property,  he  is  liable  to  the  plaintiff  in  the 
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execution;  if  he  levies  on  too  much,  to  the  defendant:  Commonwealth 
V.  Lightfoot,  7  B.  Mon.  (Ky.)  298.  He  must  take  sufficient  prop- 
erty, such  as  a  reasonably  prudent  man  would  do:  Lawson  v.  State^ 
10  Ark.  28',  50  Am.  Dec.  238;  and  should  allow  for  a  depreciation 
in  price  at  a  public  sale:  French  v.  Snyder,  30  111.  339,  83  Am.  Dec. 
193.  See  to  the  same  effect  Governor  v.  Powell,  9  Ala.  83;  Griffin 
V.  Ganaway,  8  Ala,  625.  Where  the  goods  levied  on  are  sufficient 
at  the  time  to  satisfy  execution,  but  depreciate  in  value  before  the 
sale,  the  sheriff  is  not  liable  therefor:  Governor  v.  Carter,  3  Hawks- 
(N.  C),  328,  14  Am.  Dec.  588.  If  the  sheriff  does  not  exercise  due 
diligence,  he  is  liable:  McKinney  v.  Craig,  4  Sneed  (Tenn.),  577;. 
and  it  is  not  ordinary  diligence  for  the  sheriff  to  take  the  repre- 
sentations of  the  defendant  in  the  writ  as  to  the  value  of  the  goods, 
seized  thereunder;  and  if  there  are  sufficient  goods  on  hand,  but,. 
relying  on  such  representations,  he  fails  to  seize  sufficient,  he  is 
liable:  Adams  v.  Spangler,  17  Fed.  J 33.  So  where,  to  satisfy  a  writ, 
for  three  hundred  and  fifty  dollars,  he  levies  on  goods  which  he  says- 
are  of  the  value  of  seven  hundred,  but  when  sold  bring  only  ninety 
dollars,  in  the  absence  of  a  showing  of  depreciation,  this  is  such 
carelessness  as  to  make  him  liable  for  an  insufficient  levy:  Alex- 
ander V.   State,   42   Ark.  41. 

In  an  action  for  making  an  insufficient  levy,  the  burden  is  on  the- 
judgment  creditor  to  plead  and  prove  that  during  the  life  of  the' 
writ,  the  debtor  was  possessed  of  property  liable  to  seizure,  and 
that  the  sheriff  negligently  failed  to  seize  it:  Conway  v.  Magill,  53- 
Neb.  570,  73  N.  W.  702,  For  failure  to  make  a  sufficient  levy  the- 
measure  of  damages  is  the  actual  injury  done  the  plaintiff,  and  not. 
necessarily  the  amount  of  the  debt:  Commonwealth  v.  Lightfoot,  7 
B.  Mon.  (Ky.)  298. 

If  the  sheriff  does  not  levy  on  sufficient  property  at  first  to  satisfy 
an  execution,  it  is  his  duty  to  do  so  in  a  reasonable  time  thereafter: 
Indiana  Cent.  E.  Co.  v.  Bradley,  15  Ind.  23;  ^aud  for  making  a  second 
levy  he  is  not  liable  as  a  trespasser:  Pugh  v.  Calloway,  10  Ohio  St. 
488.  In  Denvrey  v.  Fox,  22  Barb.  522,  the  court,  speaking  of  such 
second  levy,  said:  "The  direction  in  the  execution  is  to  levy,  of  the^ 
goods  and  chattels  of  the  defendant,  the  amount  of  the  judgment. 
There  is  no  restriction  upon  the  officer  as  to  the  amount  of  property 
he  shall  take,  nor  is  he  required  to  levy  upon  the  property  at  the 
same  time.  It  would  be  extremely  dangerous  to  hold  that  when 
the  officer  had  once  levied  upon  sufficient  property  to  satisfy  the- 
execution,  his  power  to  levy  upon  more  was  gone.  How  is  lie  to 
know  when  he  has  made  a  sufficient  levy?  This  cannot  usually  be 
ascertained  with  certainty  until  the  sale." 

h.  Failure  to  Return  and  False  Return. — Failure  to  return  an  ex- 
ecution within  the  time  fixed  by  law  is  such  a  breach  of  legal  duty 
as  to  entitle  the  plaintiff  to  recover  at  least  nominal  damages: 
People  v.  Johnson,  4  111.  App.  346;  and  where  the  failure  to  return 
the  writ  is  made  punishable  by  a  statutory  penalty,  no  daurage  duo- 
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to  such  failure  need  be  shown:  Morehead  v.  Holliday,  1  Smedes  & 
M.  (Miss.)  625 ;_  Cox  v.  Eoss,  56  Miss.  481;  and  he  should  be  made 
to  pay  the  prescribed  penalty,  even  though  the  process  be  worth- 
less: Underwood  v.  Eussell,  4  Tex.  175.  The  return  is  defined  in 
Beall  V.  Shattuck,  53  Miss.  358,  to  be  "the  indorsement  of  the  ac- 
tion of  the  officer  on  it,  and  its  delivery  to  the  proper  custodian  of 
the  office  out  of  which  it  is  issued."  Making  a  false  return  is  also 
actionable  negligence:   Astor  v.  Keller,  61  N.  J.  L.  78,  38  Atl.  819. 

In  Cox  V.  Eoss,  56  Miss.  481,  the  court  said:  "It  is  well  settled 
that,  in  actions  against  an  officer  for  a  false  return,  the  plaintiff 
cannot  recover  without  alleging  and  proving  a  valid  judgment,  and 
the  rule  seems  to  be  the  same  in  the  common-law  actions  for  a  fail- 
ure to  return."  For  such  failure  a  rule  against  the  sheriff  or  an 
action  on  the  ease  will  lie  at  the  plaintiff's  option:  Burk  v.  Canrp- 
bell,  15  Johns.  (N.  Y.)  456;  and  the  assignee  of  a  judgment  is  the 
proper  party  to  recover  against  an  officer  for  neglect  to  make  the 
return  under  a  statute  allowing  his  liability  on  motion:  Eanken  v. 
Jones   (Tex.  Civ.  App.),  53  S.  W.  583. 

In  the  United  States,  when  sued  for  failure  to  make  a  return,  it 
devolves  upon  the  sheriff  to  show  the  insolvency  of  the  debtor,  if 
he  wishes  to  make  that  defense,  while  in  England  the  creditor  must 
prove  his  solvency:  Dailey  v.  State,  56  Miss.  475.  It  is  a  good  de- 
fense that  the  judgment  debtor  had  no  property  subject  to  execution: 
In  re  Smelker,  10  S.  Dak.  188;  and  the  burden  is  on  the  officer  to 
show  the  property  is  exempt:  Second  Nat.  Bank  v.  Gilbert,  174  111. 
485,  66  Am.  St.  Eep.  306,  5  N.  E.  584;  as  it  also  is  to  show  that  the 
property  was  not  sufficient  to  satisfy  the  judgment,  and  in  the  ab- 
sence of  such  a  showing  it  will  be  presumed  sufficient:  Eanken  v» 
Jones  (Tex.  Civ.  App.),  53  S.  W.  583.  Where  the  plaintiff  has 
adopted  or  ratified  an  insufficient  return  he  will  be  held  to  have 
waived  his  right:  Young  v.  Donaldson,  2  Heisk.  (Tenn.)  52;  and 
it  is  a  defense  that  the  officer,  when  sued  for  making  a  false  re- 
turn, paid  over  all  the  property  to  other  persons  than  the  plaintiff^ 
in  conformity  with  other  process  and  orders  of  court,  made  prior  to 
the  plaintiff's,  whether  such  process  and  orders  were  properly  made 
or  not:  American  Hosiery  Co.  v.  Eiley,  12  Abb.  Xew  Cas.  (N.  Y.) 
329.  It  is  no  defense,  for  failure  to  return  an  execution,  that  the 
enforcement  of  the  debt  has  been  enjoined:  Kennedy  v.  Coleman,  2 
Litt.   (Ky.)    6. 

In  an  action  by  special  bail  against  a  sheriff  for  nraking  a  false 
return  that  the  defendant  could  not  be  found  in  his  county,  it  is 
not  negligence  as  a  matter  of  law  that  he  failed  to  inquire  of  the 
plaintiff  in  execution  as  to  the  defendant's  whereabouts:  Koch  v. 
Coats,  43  Mich.  30,  4  N.  W.  534. 

i.     Liability  in  Attachment  Proceedings. 
1.     Generally  Same  as  on  Execution.— In  general,  the  same  liabil- 
ities attach  to  a  sheriff  in  serving  mesne  process  that  do  in  serving 
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final  process.  He  is  required,  in  the  same  manner,  to  use  diligence 
and  good  faith  in  makinof  the  levy;  and  if  he  knows  of  property 
belonging  to  the  debtor,  but  not  in  his  possession,  it  is  his  duty  to 
attach  it  under  a  general  order  of  the  creditors:  Weld  v.  Chad- 
bourne,  37  Me.  221;  and  he  is  answerable  for  an  insufficient  levy  of 
attachment,  the  sanre  as  on  final  process:  Kansom  v.  Halcott,  18 
Barb.  56;  as  he  also  is  for  the  wrongful  release  of  an  attachment, 
in  which  case  no  demand  for  the  goods  is  necessary:  Cooper  v. 
Mowry,  16  Mass.  5.  An  attachment  of  property  cannot  be  made  by 
an  officer  before  process  directing  it  is  placed  in  his  hands:  Wales 
V.  Clark,  43  Conn.  183;  but  where  process  is  issued  and  it  is  suffi- 
ciently indicated  to  the  officer  that  the  plaintiff  desires  an  attach- 
ment, he  is  liable  for  omitting  to  levy  it  when  in  his  power  to  do 
so,  and  a  direction,  "Mr.  Officer — attach  suff.,"  is  enough:  Kim'ball 
V.  Davis,  19  Me.  310;  Abbott  v.  Jacobs,  49  Me.  319. 

Where,  by  the  negligence  of  the  officer  in  attaching  real  property, 
others  get  priority  in  attachments  on  the  right  to  redeem  it,  the 
officer  ig  liable,  although  the  other  creditors  never  levied  their  exe- 
cutions on  such  right:  Kittredge  v.  Bellows,  7  N.  H.  399.  So,  where 
a  sheriff  received  an  attachment  at  1  o'clock  in  the  morning,  with 
directions  to  levy  upon  real  estate  known  to  him,  and  he  remained 
in  the  county  seat  of  the  county  where  such  land  was  situated  long 
enough  to  have  levied  upon  it,  and'  he  then  went  to  a  town  over 
twenty  miles  distant,  where  he  levied  on  the  real  property  in  the  af- 
ternoon, prior  to  which  time  and  after  leaving  the  county  seat,  the 
debtor  mortgaged  the  land  so  that  the  plaintiff  could  collect  nothing 
on  his  judgment,  the  sheriff  was  held  liable  for  neglect:  Spriugett  v. 
Colerick,  67  Mich.  362,  34  N.  W.  683.  Where  the  officer  is  given  two 
executions,  one  secured  and  the  other  unsecured,  against  the  s;ime 
defendant,  and  instructed  to  set  off  the  unsecured  execution  against 
an  execution  sued  out  by  the  defendant,  if  the  latter  so  offered,  but 
he  sets  off  the  other  execution,  which  is  secured  by  attachment,  he  is 
liable  for  defeating  such  attachment:  Coggeshall  v.  Yaruum,  19  Pick. 
(Mass.)  422. 

2.  Defenses. — For  failure  to  levy  an  attachment  it  is  no  dcfcri;e 
that  the  officer  had  levied  on  the  same  goods  under  a  jjrior  attaeh- 
tachment,  which  had  been  discharged:  Smith  v.  Heineman,  IIS  A  hi. 
195,  72  Am.  St.  Eep.  150,  24  South.  364;  nor  that  the  sheriff  holds 
the  property  under  a  chattel  mortgage:  Chittenden  v.  Crosby,  5  Kan. 
App.  534,  4S  Pac.  209;  nor  can  he  avoid  liability  on  the  ground  tliat 
ho  did  not  receive  indemnity,  nor  payment  of  his  fees,  when  he  did 
not  demand  them  when  instructed  to  attach:  Perkins  v.  Pitman,  34 
N.  H.  261.  See,  also,  Alexander  v.  State,  42  Ark.  41.  In  Start  v. 
Sherwin,  1  Pick.  (Mass.)  521,  where  the  debtor's  interest  in  land  was 
attached,  it  was  hold  that  the  officer  having  no  instructions  from  the 
creditor  to  levy  on  tlie  equity  of  redemption,  was  not  liable  for  fail- 
ing to  do  so.  unless  he  knew  that  he  had  attached  an  equity  of  re- 
demption only;  he  is  not  bound  to  search  the  records  and  ascertaia 
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if  the  land  is  mortgaged:  See  Bacon  v.  Leonard,  4  Pick.  (Mass.)  277, 
in  accord. 

j.  Care  of  Property  in  Officer's  Charge. 
1.  Diligence  Required. — For  negligently  keeping  goods  in  his  cus- 
tody in  an  unsafe  place  or  exposing  thenr  to  destruction,  a  sheriff 
is  liable:  Jenner  v.  Joliffe,  9  Johns.  (N.  Y.)  381.  Where,  however, 
the  officer  is  diligent,  no  blame  attaches  to  him.  It  is  in  determin- 
ing upon  the  degree  of  diligence  necessary  to  exonerate  him  that 
difficulty  arises.  In  Creswell  v.  Burt,  61  Iowa,  590,  16  N.  W.  730,  the 
different  authorities  are  collated:  "In  Freeman  on  Executions,  sec- 
tion 270,  it  is  said:  'Whenever  property  in  the  hands  of  a  sheriff  or 
constable  is  purloined,  or  otherwise  escapes  from  custody,  the  result- 
ing loss  must  be  borne  by  some  one.  It  is,  at  least,  as  just  that  this 
loss  should  Tall  upon  the  officer,  whose  duty  it  was  to  protect  the 
property,  as  that  it  should  fall  upon  the  plaintiff  or  defendant, 
neither  of  whom  has  the  authority  to  afford  such  protection.  Prop- 
erty seized  under  execution  is  ordinarily  to  remain  in  custody  of  the 
law  but  a  short  time.  Property  taken  in  attachment,  on  the  other 
hand,  must  frequently  be  kept  for  a  long  period  of  time,  to  await  the 
result  of  protracted  litigation.  There  is,  therefore,  much  reason  for 
sanctioning,  in  attachment  cases,  a  less  de.^ree  of  diligence  than 
ought  to  be  exacted  when  property  is  held  under  execution.  But  the 
tendency  of  a  majority  of  the  modern  decisions  is  to  place  levies 
under  attachment  upon  the  same  footing  with  levies  under  execu- 
tion, and  to  exact  of  officers  in  either  case  only  that  degree  of  care 
in  keeping  property  which  an  owner  of  ordinary  prudence  and  sa- 
gacity would  exercise  in  preserving  like  property.'  ....  The  follow- 
ing cases  recognize  the  doctrine  that  a  sheriff  in  the  keeping  of 
property  levied  upon  under  an  execution  must  exercise  more  than  or- 
dinary care:  Colling  v.  Terrall,  2  Suredes  &  M.  (Miss.)  383;  Eichard- 
son  V.  Spencer,  6  Ohio,  13;  Hartleib  v.  McLean,  44  Pa.  St.  510,  84  Am. 
Dec.  464;  Wheeler  v.  Hambright,  9  Serg.  &  E.  (Pa.)  390;  Gilmore  v. 
Moore,  30  Ga.  628.  The  following  cases  hold  that  an  officer  is  re- 
quired to  use  ordinary  diligence  in  the  preservation  of  property 
taken  under  execution:  Stewart  v.  Xunemaker,  2  Ind.  47;  State  v. 
Xolson,  1  Ind.  522;  Browning  v.  Hanford,  5  Hill  (N.  Y.),  58S,  40  Am. 
Dec.  369.  The  following  cases  and  authorities  hold  that  a  sheriff  is 
required  to  use  only  ordinary  care  in  the  preservation  of  attached 
property:  Briggs  v.  Taylor,  28  Yt.  180;  Dorman  v.  Kane,  5  Allen 
(Mass.),  38;  Parrott  v.  Dearborn,  104  Mass.  104;  Snell  v.  State,  2 
Swan  (Tenn.),  344;  Bridges  v.  Perry,  14  Vt.  262;  Eunlett  v.  Bell,  5 
N.  H.  433;  Mills  v.  Gilbreth,  47  Me.  320,  74  Am.  Dec.  487;  Shearman 
and  Eedfield  on  Negligence,  sec.  530.  It  seems  to  us  that  there  is  no 
reasonable  ground  for  establishing  a  different  rule  of  diligence  in 
cases  of  attachment  and  execution,  and  that  the  better  rule  is  that 
which  requires  a  sheriff  or  constable  to  exercise  only  ordinary  care 
in  the  preservation  of  such  property."  It  is  sonrctimes  stated  that 
iis  liability  for  the  share  of  goods  is  the  same  as  that  of  a  bailee  for 
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hire:  Tudor  v.  Lewis,  3  Met.  (Ky.)  378;  Moore  v.  Westervelt,  27  N. 
Y.  234.  For  additional  authorities  on  the  subject  of  ordinary  care^ 
see  McEay  v.  Scott,  39  La.  Ann.  1116,  2  South.  584;  Lambeth  v. 
Joffrion,  41  La.  Ann.  749,  6  South.  558;  Kendall  v.  Morse,  43  N.  H. 
553. 

An  officer  is  not  liable  for  deterioration  in  the  goods  while  in  his 
custody  without  his  fault:  Eobinson  v.  Barrows,  48  Me.  186;  but 
where  he  keeps  a  carriage  and  wagons  levied  on  in  an  open  field  dur- 
ing winter,  he  is,  and  the  difficulty  of  finding  a  place  under  cover 
cannot  avail  him:  Briggs  v.  Taylor,  28  Vt.  180. 

2.  Receiptors. — It  is  a  common  occurrence  for  the  officer  to  deliver 
the  possession  of  the  goods  levied  upon  to  a  third  person,  who  is 
commonly  known  as  a  receiptor.  In  such  a  case,  it  is  for  the  con- 
venience of  the  officer  only^  and  the  receiptor  is  but  a  servant  of  his,, 
and  the  creditor  is  not  a  partj  to  the  proceeding  at  all;  he  is,  there- 
fore, liable  to  the  creditor  for  the  safekeeping  of  the  property:  East- 
man v.  Avery,  23  Me.  248;  Torrey  v.  Otis,  67  Me.  573;  Blake  v.  Kim- 
ball, 106  Mass.  115.  Where,  however,  the  officer  delivers  the  goods 
to  a  bailee  for  safekeeping  nominated  by  the  plaintiff,  the  fornrer  is 
not  responsible  for  his  fidelity:  Donham  v.  Wild,  19  Pick.  (Mass."* 
520,  31  Am.  Dec.  161. 

As  to  whether  the  insolvency  of  the  receiptor  can  avail  the  sheriff 
as  a  defense,  there  is  a  conflict  of  authority.  In  Gilbert  v.  Crandall, 
34  Vt.  188,  he  was  not  allowed  to  make  that  plea;  but  in  Eunlett  v. 
Bell,  5  N.  H.  433,  Howard  v.  Whittemore,  9  N.  H.  133,  he  was,  so- 
long  as  the  receiptor  was  solvent  when  he  received  the  goods. 

Where  the  officer  had  attached  personal  property  and  delivered 
them  to  a  receiptor,  who  permitted  the  owner  to  retain  them,  it  was 
held  that  he  might  lawfully  take  them  from  such  owner,  who  merely 
held  at  the  pleasure  of  the  officer  or  his  agent:  Bond  v.  Padelford,. 
13  Mass.  393. 

3.  Excuses  for  Loss. — It  is  the  duty  of  the  officer  who  seizes  prop- 
erty under  attachment  to  retain  control  of  it,  so  that  he  may  return 
it  if  required:  Farris  v.  State,  33  Ark.  70;  and  if  he  parts  with  the 
goods  attached,  he  does  so  at  his  peril:  Phillips  v.  Bridge,  11  Mass. 
242.  If  he  levies  and  permits  the  defendant  to  remove  the  property,, 
or  leaves  it  in  his  possession,  if  a  loss  occur,  the  officer  is  liable: 
Commonwealth  v.  Hurt,  4  Bush  (Ky.),  64;  Byrne  v.  Anderson,  8  La. 
Ann.  139;  and  the  fact  that  he  takes  a  bond  from  the  defendant  for 
the  delivery  of  such  goods  does  not  release  him  from  liability,  as  the 
bond  is  merely  for  his  own  security:  Wadsworth  v.  Parsons,  6  Ohio, 
449. 

It  is  no  defense  that  the  goods  were  taken  from  him  by  forcer 
Wood  V.  Bodine,  32  Hun,  354.  There  the  court  said:  "After  the 
sheriff  was  deprived  of  his  possession,  he  remained  passive,  and  did 
no  act  whatever,  with  a  view  of  regaining  the  custody  of  the  prop- 
erty. Therein  he  was  guilty  of  a  breach  of  duty,  which  constituted 
actionable  negligence.     As   the    goods  were    not  destroyed    and  re- 
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Trained  within  his  jurisdiction  he  had  ample  power  and  authority  to 
regain  the  possession.  Although  he  had  been  deprived  of  the  actual 
possession,  the  goods  remained  in  the  custody  of  the  law,  and  the 
levy  under  the  attachment  continued.  It  has  never  been  held,  by 
any  court,  as  far  as  I  can  find,  that  a  rescue  of  the  property  by  a 
claimant,  unless  the  claim  was  well  founded,  was  a  good  and  a  suffi- 
cient return  to  a  process  in  the  hands  of  a  sheriff.  The  sheriff  had 
the  power  to  raise  the  posse  comitatus  and  reseize  the  property.  He 
could  have  done  it  on  the  spot  and  gone  in  hot  pursuit  or  acted  with 
more  deliberation  and  organized  a  force  on  a  later  day." 

Where  the  plaintiff,  by  his  own  act,  brings  about  the  loss,  as  where 
he  allows  the  defendant  to  keep  and  use  the  property,  the  sheriff,  of 
course  is  not  liable:  Pepin  v.  Dunham,  20  La.  Ann.  8S;  but  it  is  no 
answer  that  cattle,  which  had  been  attached  and  not  retained,  would 
have  been  too  expensive  to  maintain:  Sewall  v.  Mattoon,  9  Mass.  535. 
If  the  owner  of  the  goods  levied  upon  pays  plaintiff  the  debt,  and 
the  property  is  lost,  no  demand  on  the  sheriff  for  restoration  is  neces- 
sary; and  it  makes  no  difference  whether  the  loss  occurred  before  or 
after  payment  of  the  debt:  Conover  v.  Gatewood,  2  A.  K.  Marsh. 
(Ky.)  566,  12  Am.  Dec.  451.  Where  the  officer  seizes  goods  under  a 
writ  aj;ainst  a  party,  and  so  endorses  on  the  writ,  and  permits  thenr 
to  be  removed  from  his  custody,  when  sued  for  such  removal,  he  is 
not  estopped  to  plead  that  the  title  to  the  goods  was  in  a  third  per- 
son, and  not  in  the  defendant:  State  v.  Ogle,  2  lloust.  (Del.)  371. 

When  sued  for  not  keeping  the  property  attached  so  that  it  could 
be  levied  on  in  execution,  if  the  execution  be  paid  during  the  pend- 
ency of  that  suit,  the  plaintiff  may  still  recover  nominal  damages 
and  costs,  such  payment  going  only  in  mitigation  of  damages:  Brown 
V.  Eichmond,  27  Vt.  583;  and  the  officer  is  not  entitled  to  have  a  re- 
duction made  from  the  full  value  of  the  property,  in  mitigation  of 
damages,  for  the  expenses  which  might  have  been  incurred  if  it  had 
been  safely  kept:  Lovejoy  v.  Hutcliins,  23  Me.  272. 

k.  Receiving  Other  Than  Money  in  Payment. — In  payment  of  exe- 
cution, a  sheriff  can  receive  only  legal  currency:  Planters'  Bank  v. 
Scott,  5  How.  (Miss.)  246;  and  if  he  takes  anything  but  cash  or 
bank  notes  circulating  as  such  without  the  creditor's  consent,  he  is 
acting  out  of  the  line  of  duty,  and  is  liable:  Draper  v.  State,  1  Head 
(Tenn.),  262.  In  Griffin  v.  Thompson,  2  How.  (U.  S.)  244,  it  is  Held 
that  he  has  no  right,  unless  authorized  by  the  plaintiff,  to  receive 
bank  notes  in  payment;  and  if  they  subsequently  become  worthlessi, 
he  is  liable:  Harper  v.  Fox,  7  Watts    &  S.  (Pa.)  142, 

Where  he  has  levied  under  a  number  of  writs  of  fieri  facias,  and  is 
selling  thereunder,  he  cannot  take  anything  but  cash  at  the  sale,  even 
though  he  made  arrangements  with  some  of  the  plaintiffs  to  receive 
something  other  than  cash,  if  all  of  them  do  not  agree  thereto:  Phil- 
lips V.  Bohn,  19  Ga.  298.  In  Lindsey  v.  Cock,  40  Ga.  7,  the  othcer 
received  payment  in  state  bank  bills,  for  property  sold  by  him,  and 
was  enjoined  from  paying  it  over  to  the  plaintiff;  in  the  meantime 
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he  loaned  it  out  and  took  a  note  therefor,  which  was  paid  in  Con- 
federate money.  He  was  held  liable  for  the  value  of  the  bank  bills 
at  the  time  he  was  required  to  pay  the  same  over  to  the  plaintiff. 
But  where,  during  the  war,  a  sheriff  collected  money  under  a  fieri 
facias  and  received  Confederate  money,  the  only  kind  then  in  circu- 
lation, which  he  kept  on  hand,  ready  to  pay  to  plaintiff,  it  was  held 
a  good  defense  to  a  rule  against  him:  Hutchins  v.  Hullman,  34  Ga. 
346.  If  he  takes  a  note  in  satisfaction  of  execution,  indorses  it  on 
the  execution,  and  returns  it  satisfied,  the  return  is  not  conclusive, 
and  not  prima  facie  evidence  of  satisfaction,  without  some  authority 
for  receiving  the  note  being  shown:  Mitchell  v.  Hackett,  14  Cal.  661. 
But  where  he  returns  that  he  has  made  the  money  and  satisfied  the 
execution,  though  in  fact  not  paid  in  rrronby,  such  return  holds  him 
liable  to  the  party  entitled  to  it,  and  estops  him  from  denying  that 
he  received  money:  Tiffany  v.  Johnson,  27  Miss.  227.  Whatever  the 
sheriff  receives  in  lieu  of  money  must  be  treated  as  money,  and  ac- 
counted for  as  such:   Eobinson  v.  Brennan,  90  N.  Y.  208. 

1.    Failure  to  Pay  Over  Money. 

1.  At  Common  Law. — There  is  no  doubt  that  the  sheriff,  who  has 
collected  money  on  execution,  is  liable  for  a  failure  to  pay  the  same 
to  the  party  entitled  thereto,  and  the  authorities  are  unanim*ous  on 
that  point.  But  there  is  a  conflict  as  to  whether  a  demand  is  a  neces- 
sary condition  precedent  to  a  suit  for  a  recovery  thereof.  It  is  held 
not  essential  in  Hill  v.  Fitzpatrick,  6  Ala.  314,  overruling  MeBroom 
V.  Governor,  6  Port.  (Ala.)  32;  Canterberry  v.  Commonwealth,  1 
Dana  (Ky.),  415;  Brewster  v.  Van  Ness,  18  Johns.  (N.  Y.)  133.  See, 
also.  Teal  v.  Lyons,  30  La.  Ann.  1140.  In  Church  v.  Clark,  1  Eoot 
(Conn.),  303,  Weston  v.  Ames,  10  Met.  (Mass.)  244,  Moody  v.  Ma- 
hurin,  4  N.  H.  296,  it  was  held  necessary;  and  in  such  case  the  stat- 
ute of  limitations  does  not  commence  to  run  till  such  demand:  Wes- 
ton V.  Ames,  10  Met.  (Mass.)  244. 

Where  a  statute  requires  the  nroney  to  be  paid  "without  delay," 
it  is  held  in  Nutzenholster  v.  State,  37  Ind.  457,  that  no  demand  to 
pay  the  money  over  to  a  justice  of  the  peace  within  a  month  after  it 
is  collected  is  necessary.  But  where  a  penalty  of  ten  per  cent  for 
refusal  to  pay  it  over  is  given,  it  will  not  attach  until  after  a  de- 
mand and  refusal:  Pope  v.  Hays,  1  Mo.  450. 

A  third  view  is  adopted  by  the  South  Carolina  courts.  They  hold 
a  demand  necessary,  except  where  the  sheriff  asserts  some  right  in  op- 
position to  the  plaintiff's  claim,  or  has  misapplied  the  money:  Sims 
V.  Anderson,  1  Hill,  394;  Taylor  v.  Easterling,  1  Eich.  310. 

The  sheriff  is  not  bound  to  pay  over  the  nroney  made  on  execution 
before  the  return  of  the  writ:  Stone  v.  Euffin.  2  Ohio,  503;  and  out 
of  the  amount  collected  he  may  retain  his  legal  fees  and  charges:  Sil- 
liven  V.  Bellocq,  20  La.  Ann.  305.  Where  he  takes  a  promissory  note 
in  payment  of  property  of  the  debtor  which  he  has  sold,  and  receives 
interest  thereon,  he  is  liable  to  the  debtor  for  the  sale,  including  in- 
terest, after  deducting  the  amount  due  upon  the  execution:  Farley  v. 
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Monroe,  21  N.  H.  146.  Where  a  deputy  sells  goods  on  credit,  which 
he  refuses  to  pay  over  when  paid,  and  which  was  received  during  the 
pendency  of  the  suit,  the  sheriff  is  liable:  Seaver  v.  Pierce,  42  Vt. 
325, 

In  Harwell  v.  Wors-ham,  2  Humph.  (Tenn.)  524,  37  Am.  Dec.  572, 
a  constable  received  an  execution  against  a  defendant,  who  was  also 
indebted  to  the  constable,  who,  however,  had  no  execution  of  his  own 
against  him;  the  debtor  delivered  a  share  to  the  officer  for  sale,  but 
without  any  directions  as  to  the  application  of  the  proceeds  thereof. 
The  court  held  that  he  was  bound  to  appropriate  the  money  thus 
raised  to  the  satisfaction  of  the  execution  in  his  hands,  and  not  to 
his  own  private  debt. 

2.  Statutory  Penalties. — The  failure  of  an  officer  to  pay  over  the 
money  has  been  the  subject  of  a  great  many  statutes,  giving  an  ad- 
ditional penalty  therefor.  It  is  held,  under  these  statutes,  that  they 
apply  only  where  the  officer  acts  willfully,  and  not  where  he  is  in 
honest  doubt  due  to  conflicting  claims,  and  uses  erroneous  judgment: 
Johnson  v.  Gorham,  6  Cal.  195,  65  Am.  Dec.  501;  Conway  v.  Camp- 
bell, 11  Mo.  71;  Giffin  v.  Smith,  2  Nev.  374;  Nash  v.  Muldoon,  16 
Nev.  404.  In  order  to  charge  a  sheriff  with  the  statutory  thirty  per 
cent  for  not  paying  over  the  money  upon  dcnrand,  it  is  necessary 
that  it  be  made  by  a  person  having  authority  to  receive  the  money 
and  execute  a  valid  discharge:  Bulfinch  v.  Balch,  S  Me.  133.  "Where 
the  sheriff  has  no  excuse  to  offer  for  not  paying  over  the  money,  the 
court  has  no  right  to  relieve  him  from  the  payment  of  the  statutory 
damages:  Coykendall  v.  Way,  29  Minn.  162,  12  N.  W.  452,  453. 

3.  What  Actions  Will  Lie.— An  action  of  assumpsit,  as  for  money 
had  and  received,  will  lie  against  an  officer  for  the  amount  not 
turned  over:  Armstrong  v.  Garrow,  6  Cow.  (N.  Y.)  465;  Dygert  v. 
Crane,  1  Wend.  534;  but  he  may  be  also  ruled;  but  after  rule  the 
plaintiff  is  not  bound  to  proceed  by  attachment,  but  may  sue  in  as- 
sumpsit: Slingerland  v.  Swart,  13  Johns.  255.  As  before  remarked, 
if  the  officer  has  a  well-grounded  doubt  as  to  his  duty  with  regard 
to  the  fund,  he  is  entitled  to  a  civil  action:  In  re  Randall  (Minn.),  76 
N.  W.  1020;  but  Selling  and  delivering  property  without  receiving 
the  price  is  a  wrong  for  which  the  party  entitled  to  any  surplus  re- 
maining after  execution  is  satisfied,  may  proceed  against  the  sheriff 
in  a  summary  manner,  under  a  statute  compelling  correction  of  the 
injury  done:  Kumler  v.  Brandenburg,  39  Minn.  59,  38  N.  W.  704. 
Where  there  is  an  excess  of  execution  in  the  sheriff's  hands,  he  be- 
comes the  debtor  of  the  defendant  in  that  amount,  as  for  so  much 
money  had  and  received,  and  it  is  not  considered  as  in  the  custody 
of  the  law,  and  may  be  attached:  Dickison  v.  Palmer,  2  Eich.  Eq.  (S. 
C.)   407. 

The  assignee  of  a  judgment  may  sue  an  attaching  officer  in  the 
name  of  his  assignor  as  well  as  in  his  own  name,  for  failure  to  ac- 
count for  the  proceeds  of  property  sold  on  mesne  process:  Jackson  v. 
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Smith,  52  N.  H,  9;  or  may  sue  in  his  own  name  without  styling  him- 
self assignee:  Alexander  v.  Hancock,  2  Eich.  (S.  C.)  100. 

4.  Defenses. — Where  a  sheriff  is  enjoined  from  proceeding  under 
a  writ  before  the  expiration  of  the  time  to  have  made  the  money,  it 
is  a  good  defense:  Cason  v.  Mulling,  50  Ga.  598;  but  where  he  sells 
property,  he  cannot  show  that  he  received  no  purchase  money:  Fer- 
guson V.  Tutt,  8  Kan.  370;  Appleton  v.  Bancroft,  10  Met.  (Mass.) 
231;  nor  can  he  allege  that  the  property  is  not  the  defendants  when 
he  has  levied  upon  it  as  such,  and  is  called  upon  to  account  for  the 
proceeds:  Frankel  v.  Elias,  60  How.  Pr.  (N.  Y.)  74. 

Payment  of  the  money  collected  to  the  plaintiff's  attorney  of  rec- 
ord will  discharge  him",  unless  expressly  notified  by  plaintiff  not  to 
pay  him:  Butler  v.  Jones,  7  How.  (Miss.)  587,  40  Am.  Dec.  82;  but 
where  the  attorney  's  power  was  revoked  before  the  delivery  of  execu- 
tion to  him,  a  payment  to  such  attorney  is  no  defense:  Parker  v. 
Downing,  13  Mass.  465.  So,  where  an  officer  receives  execution,  with 
notice  that  the  claim  on  which  judgment  was  recovered  had  been  as- 
signed to  a  third  person,  who  prosecuted  it  at  his  expense,  and  col- 
lected the  execution  and  paid  it  to  the  nominal  plaintiff,  he  must  an- 
swer to  the  assignee  for  the  amount  of  costs  in  the  action  on  the 
claim:  Eiley  v.  Taber,  9  Gray  (Mass.),  372. 

A  sheriff  selling  on  execution  may  take  on  hinrself  to  decide  which 
of  several  executions  in  his  hands  is  entitled  to  priority  in  payment 
but  he  does  so  at  his  peril:  Isler  v.  Colgrove,  75  N.  C.  334. 
Where  an  officer  applies  money  realized  on  execution  to  the  payment 
of  a  junior  judgment  creditor,  although  directed  to  do  so  by  order 
of  court  under  process  by  rule,  he  is  nevertheless  liable  to  a  senior 
judgment  creditor,  where  the  latter  was  not  a  party  to  the  rule;  it 
is  a  violation  of  the  rule  of  law  that  no  one  shall  be  bound  by  a 
judgment  or  order  who  is  not  a  party  thereto,  or  in  privity  with  a 
party;  the  officer  could  have  protected  himself  by  causing  the  senior 
creditor  to  be  made  a  party,  and  failing  to  do  so,  cannot  throw  the 
consequences  upon  him:  State  v.  Boles,  13  S.  C.  283. 

A  sheriff  deposits  money  collected  in  a  bank  at  his  own  risk,  and 
if  it  fails  he  is  liable:  Phillips  v.  Lamar,  27  Ga.  228,  73  Am.  Dec.  731. 
So  if  he  collects  money  and  puts  it  in  a  trunk  under  his  bed,  and  it 
is  stolen,  he  is  liable:  Gilmore  v.  Moore,  30  Ga.  628. 

m.  Disobeying  Plaintiff's  Instructions. — An  execution  creditor  is 
not  bound  to  point  out  property  to  be  levied  on:  Albany  City  Bank 
V.  Dorr,  Walk.  (Mich.)  317;  but  if  specific  directions  or  ins^rnetions 
are  given  the  officer  in  regard  to  levying  he  is  bound  to  obey  them 
if  he  lawfully  can,  and  mere  acting  in  good  faith  is  no  defense:  Smith 
V.  Judkins,  60  N.  H.  127;  Boot  v.  Waguer,  30  N.  Y.  9,  86  Am.  Dec. 
348.  So  if  he  is  directed  to  serve  the  writ  immediately,  and  he  has 
a  reasonable  belief  tliat  a  loss  will  ensue  if  he  delays,  he  is  bound  to 
follow  the  direction;  if,  however,  there  is  no  direction  or  belief  as  to 
loss,  he  nray  serve  it  within  the  period  prescribed  by  law:  Tucker  v. 
Bradley,  15   Conn.   46.     It  is  competent  for  the  plaintiff   who  has  a 
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judgment  against  several  defendants,  to  direct  the  sheriff  to  levy  on 
the  property  of  all  or  either  of  them:  Godfrey  v.  Gibbons,  22  Wend. 
569;  but  he  need  not  levy  on  firm  property  to  satisfy  an  individual 
indebtedness,  as  such  is  not  his  duty:  Swan  v.  Gilbert,  67  111.  App. 
236. 

The  duty  of  the  sheriff  in  obeying  instructions  is  well  set  forth  in 
Eanlett  v.  Blodgett,  17  N.  H.  298,  43  Am.  Dec.  603,  in  the  following 
words:  "When  a  sheriff  takes  a  writ,  with  directioug  to  serve  it  in 
a  particular  manner,  without  requiring  a  written  indemnity,  he  is 
bound  to  serve  it,  if  he  may,  according  to  the  instructions;  and  it 
is  not  a  sufficient  excuse  for  him  that  he  subsequently  obtained  some 
information  which  led  him  to  suppose  that  a  service  in  the  manner 
■directed  would  be  ineffectual  for  the  interests  of  the  plaintiff,  and 
even  expose  himself  to  an  action,  if  his  supposition  was  erroneous, 
and  a  service  in  the  manner  directed  would,  in  fact,  have  been  legal 
and  effectual.  He  is  liable  unless  he  can  sliow  that  he  could  not  law- 
fully have  obeyed  the  directions.  He  may  require  an  indemnity, 
with  a  surety,  if  that  is  important  for  his  security.  If  he  makes  no 
such  request,  but  undertakes  to  serve  the  process,  it  is  not  sufficient 
for  him  to  say  that  he  had  some  information  which  led  him  to  be- 
lieve that  it  would  be  unsafe  so  to  serve  it.  To  admit  such  an  ex- 
cuse would  be  dangerous,  and  the  authorities'  are  the  other  way:  Ball 
V.  Badger,  6  N.  H.  405;  Marshall  v.  Hosmer,  4  Mass.  63;  Bond  v. 
Ward,  7  Mass.  123,  5  Am.  Dec.  28." 

Where  indemnity  is  offered  an  officer  upon  request  made  to  him  by 
a  second  attaching  creditor  not  to  apply  the  proceeds  of  a  sale  on 
execution  to  satisfy  the  judgment  of  a  first  attaching  creditor,  the 
grounds  of  such  request  need  not  be  communicated  to  the  officer  to 
render  him  liable  for  disregarding  it:  Peirc©  v.  Partridge,  3  Met. 
44. 

An  officer  need  not  levy  on  other  property  than  that  taken  on  the 
request  of  the  debtor:  Moulton  v.  Chadborne,  31  Me.  152;  but  he  may 
become  liable  to  the  defendant,  for  disobeying  the  instructions  of 
the  plaintiff,  as  where  the  latter  requests  him  to  suspend  a  sale;  and 
in  such  a  case  it  is  no  defense  that  the  sale  was  nrade  by  direction  of 
the  plaintiff's  attorney,  as  it  does  not  appear  but  that  he  may  have 
violated  the  plaintiff's  orders:   Morgan  v.  People,  59  111.  58. 

n.  Liability  in  Taking  Bonds. — The  question  of  a  sheriff's  lia- 
bility for  not  taking  a  bond,  or  taking  an  insufficient  one,  is  of 
great  importance,  especially  in  replevin  cases.  Absolute  failure  to 
take  a  bond,  when  required  by  law,  renders  the  officer  liable:  Fitz- 
hugh  V.  Hackley,  70  Ark.  54,  66  S.  W.  146;  but  his  responsibility 
for  accepting  a  defective  bond  is  a  more  difficult  matter  to  fix.  As 
to  the  sufficiency  required,  there  are  three  views:  1.  That  the  surety 
must  be  apparently  responsible,  the  officer  acting  in  good  faith,  and 
making  diligent  and  reasonable  inquiry;  2.  That  the  apparo.nt  re- 
sponsibility of  the  surety  is  not  sufficient,  but  that  he  must  be 
really  so,  and  if  apparently  solvent  but  in  fact  insolvent,  the  offi- 
Am.  St.   Rep.,   Vol.    95—8 
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cer  is  liable;  3.  That  the  surety  must  not  only  be  good  at  the  time 
of  taking,  but  must  continue  so  up  to  judgment:  Bank  of  Middle- 
bury  V.   Eutland,  33  Vt.  414. 

The  first  view  is  supported  by  Larney  v.  People,  82  111.  App.  564; 
People  V.  Kobinson,  89  111.  159;  Shull  v.  Barton,  56  Neb.  716,  71 
Am.  St.  Hep.  69S,  77  N.  W.  132.  These  all  hold  the  sheriff  to  the 
exercise  of  such  diligence  and  sound  judgment  as  a  prudent  man 
would  use  in  important  business  affairs,  and  if  he  so  acts  he  is 
not  liable,  not  being  an  insurer  of  the  surety's  solvency.  Good 
faith  alone,  however,  is  no  protection,  when  by  the  use  of  diligence 
the  taking  of  insolvent  sureties  might  have  been  avoided:  Noble 
V.  Desmond,  72  Cal.  330,  14  Pac.  16;  Eobinson  v.  People,  8  111.  App, 
279;  Shull  v.  Burton,  56  Neb.  716,  71  Am.  St.  Eep.  698,  77  N.  W.  132. 

Commonwealth  v.  Thompson,  3  Dana  (Ky.),  301,  follows  the 
second  view,  holding  that  a  sheriff  takes  security  on  a  replevin 
bond  at  his  peril  and  if  insufficient  when  executed  he  is  liable;  but 
if  good  at  that  time,  and  it  subsequently  fails,  he  is  not. 

The  third  view  represents  the  Pennsylvania  rule,  and  there  the 
sureties  must  continue  solvent  up  to  the  time  of  judgment,  or  the 
sheriff  is  responsible.  It  is  admitted  by  the  court  to  be  a  hard  rule, 
but  followed  on  the  ground  of  stare  decisis:  Pearce  v.  Humphreys,  14 
Serg.  &  E.   (Pa.)   23. 

A  replevin  bond  is  for  the  benefit  of  the  defendant  as  well  as 
the  protection  of  the  officer,  and  if  he  fails  to  return  it  into  court 
with  the  writ,  so  as  to  afford  the  defendant  a  chance  to  require 
additional  security,  he  is  liable  for  damages:  People  v.  Eobinson, 
89  111.  159;  likewise  if  he  takes  a  bond  not  according  to  law,  which 
is  insufficient  to  protect  the  defendant:  Mayer  v.  People,  190  111. 
109  60  N.  E.  96;  and  he  is  liable  to  the  person  to  whose  benefit 
the  bond,  if  good,  would  accrue:  Newbert  v.  Cunningham,  50  Me. 
231,    70    Am.    Dec.    612. 

"Where  an  officer  takes  property  from  a  party  by  virtue  of  a  writ 
of  replevin  in  which  the  bond  is  defective,  he  is  liable:  Dearborn 
v.  Kelley,  3  Allen  (Mass.),  426.  Where  he  accepts  a  bond  with  one 
surety  only,  he  does  so  at  his  peril:  Kesler  v.  Haynes,  6  Wend.  547; 
and  if  the  names  of  the  sureties  are  forged,  he  is  liable,  as  the  gen- 
uineness of  the  signatures  is  at  his  risk:  Marsh  v.  Bancroft,  1  Met. 
(Mass.)  497;  so  where  he  takes  a  bond  without  conforming  to 
the  statute,  and  the  sureties  prove  insufficient  he  is  liable:  Miner 
v.    Coburn,   4   Allen    (Mass.),   136. 

The  question  as  to  whether  the  subsequent  retaking  of  the  goods 
is  a  defense  is  discussed  in  Shull  v.  Barton,  58  Neb.  741,  79  N.  W 
732,  the  court  saying:  "The  retaking  of  the  identical  property  by 
the  sheriff  under  the  executions  might  or  might  not  be  a  competent 
defense  in  favor  of  the  coroner  for  the  approval  of  an  insufficient 
bond.  If  the  chattels  were  in  the  same  condition  and  of  the  same 
value  as  at  the  time  the  same  were  seized  under  the  replevin  writ, 
the  defense  would  be  complete;  otherwise  it  would  not  be:  Eiuker  v. 
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Lee,  29  Neb.  783,  46  N.  W.  211;  Otto  v.  Burch,  50  Neb.  894,  70  N. 
W.  513.  The  taking  of  the  property  by  the  sheriff  would  constitute 
a  defense  pro  tanto." 

In  an  action  against  an  officer  for  taking  insufficient  sureties  in 
replevin,  the  statute  of  limitations  commences  to  run  from  the  time 
when  the  plaintiff  in  replevin,  after  judgment  for  a  return,  has 
failed  to  return  the  property  replevied  upon  demand:  Newbert  v. 
Cunningham,  50  Me.  231,  79  Am.  Dec.  612. 

The  damages  which  ensue  must,  of  course,  arise  from  the  defend- 
ant's breach  of  duty:  Eobinson  v.  People,  8-  111.  App.  279;  and  whea 
insufficient  sureties  are  taken,  the  plaintiff  may  recover  a  sum  rea- 
sonably expended  in  endeavoring  to  avail  himself  of  the  bond  taken: 
Choate  v.  Stark,  18  N.  H.  131. 

The  fact  that  an  imperfect  replevin  bond  was  found  among  the 
papers,  even  if  placed  there  by  the  sheriff  himself,  does  not  render 
a  good  bond,  which  was  taken,  void,  nor  make  the  sheriff  liable 
for  failure  to  take  a  good  and  sufficient  bond:  Eodrick  v.  People, 
81  lU.  App.  121. 

0.    Escapes. 

1.  Voluntary  and  Negligent. — At  common  law  there  are  two  kinds 
of  escape,  voluntary  and  negligent,  for  either  of  which  an  action 
on  the  case  lies,  whether  occurring  before  or  after  judgment:  Adams 
V.  Turrentine,  30  N.  C.  (8  Ired.)  147.  The  difference  between  the 
two  lies  in  the  fact  that  if  the  escape  is  voluntary,  the  return  of 
the  debtor  to  custody  before  suit  is  instituted  against  the  sheriff 
is  no  defense,  whereas  in  the  case  of  a  negligent  escape  it  is:  Ballou 
V.  Kip,  7  Johns.  (N.  Y.)  175;  Cortis  v.  Dailey,  47  N.  Y.  Supp.  454, 
21  App.  Div.  1;  Lash  v.  Ziglar,  5  Ired.  (N.  C.)  702;  and  permitting 
a  debtor  to  go  at  large  from  day  to  day,  upon  presenting  himself 
at  the  sheriff's  office,  every  morning,  is  a  voluntary  escape:  Hop- 
kinson  v.  Leeds,  78  Pa.  St.  396;  so  a  return  by  an  officer  that  the 
county  had  provided  no  jail  and  he  therefore  permitted  the  debtor 
to  go  at  large  shows  an  escape:  Stone  v.  Wilson,  10  Gratt.  (Va.) 
529.  The  burden  is  on  the  plaintiff  to  show  that  he  had  a  valuable 
debt  against  the  defendant  which  he  lost  by  the  act  of  the  officer, 
and  showing  that  he  holds  a  promissory  note  barred  by  the  statute 
of  limitations  at  the  time  of  the  escape  is  not  sufficient:  Slocum  v. 
Eiley,  145  Mass.  370,  14  N.   E.  174. 

2.  Defenses. — The  insufficiency  or  vinsafeness  of  the  jail  is  no 
defense  for  an  escape:  Slemaker  v.  Marriott,  5  Gill  &  J.  (Md.) 
406;  Eichardson  v.  Spencer,  6  Ohio,  13;  Kepler  v.  Barker,  13  Ohio 
St.  177;  nor  is  it  an  answer  to  a  negligent  escape  that  he  used  care 
in  keeping  the  prisoner:  State  v.  Mullen,  50  Ind.  598.  Where  there 
is  a  voluntary  escape,  if  the  creditor  afterward  receives  the  amount 
of  the  debt,  the  sheriff's  liability  is  extinguished:  Currie  v.  Worthy, 
S  Jones  (N.  C),  315;  bvtt  the  insolvency  of  the  debtor  is  no  defense, 
going   only  in  mitigation   of   damages,   and   should   not   be   pleaded: 
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Barnes  v.  Willett,  35  Barb.  514.  Where  the  escape  is  due  to  a 
fraudulent  device  between  the  debtor  and  creditor  for  the  purpose 
of  holding  the  officer  liable,  there  can  be  no  recovery  against  him: 
Dexter  v.  Adams,  2  Denio  (N.  Y.),  646;  Van  Wormer  v.  Van  Voast, 
10  Wend.  356. 

In  an  action  for  an  escaj:)©  the  sheriff  cannot  avail  himself  of  any 
irregularity  in  the  process  under  which  the  arrest  was  made;  but 
he  can  if  void:  Howard  v.  Crawford,  15  Ga.  423;  and  in  such  a  case 
the  court  should  instruct  the  jury  that  it  is  void,  or  exclude  it  from 
them  altogether:  Gorton  v.  Frizzell,  20  111.  291.  If  the  process  is 
insufficient  to  authorize  an  arrest,  as  where  there  is  an  affidavit  for 
the  arrest  of  "the  defendant"  in  a  writ  against  two  defendants, 
without  showing  which  of  them  is  meant,  the  officer  is  not  liable  for 
an  escape:  Hitchcock  v.  Baker,  2  Allen  (Mass.),  431.  Nor  is  he 
liable  where  the  debtor  is  released  by  a  judgment  on  habeas  corpus 
proceedings,  in  obeying  the  order  for  his  discharge,  whether  the 
process  is  regular,  or  the  judge  erred  in  the  exercise  of  his  judg- 
ment: Hathaway  v.  Holmes,  1  Vt.  405;  and  if  the  order  of  discharge 
does  not  show  jurisdiction  in  the  county  judge,  in  failing  to  recite 
certain  matters,  if  the  proof  given  upon  the  trial  shows  them  as 
true,   it  is   a  good   defense:    Schaffer  v.   Eiseley,   44  Hun,   6. 

3.    Measure  of  Damages. 

A.  The  American  Bule. — In  an  action  for  an  escape,  the  presump- 
tion is  that  the  debtor  lost  the  entire  debt  by  the  escape,  and  it  is 
therefore  the  measure  of  damages;  and  the  plaintiff  need  not  show 
that  the  debtor  was  solvent:  Faulkner  v.  Hartley,  6  Ark.  150;  Een- 
ick  v.  Orser,  4  Bosw.  (N.  Y.)  384.  The  American  doctrine  of  dam- 
ages is  summed  up  by  the  court  in  Hootman  v.  Shriner,  15  Ohio  St. 
43,  as  follows:  "1.  On  proving  the  judgment,  arrest  and  escape, 
the  plaintiff  is,  prima  facie,  entitled  to  recover  the  whole  amount 
of  his  debt;  2.  To  reduce  the  recovery  below  the  amount  of  the 
debt  due  from  the  escaping  prisoner  the  onus  proband!  rests  upon 
the  defendant;  3.  For  this  purpose  the  defendant  may  not  show  that 
the  amount  of  the  debt  is  still  capable  of  being  collected  from  the 
escaped  prisoner;  but  may  show  his  partial  or  total  insolvency  or 
pecuniary  worthlessness  at  the  time  of  the  escape;  4.  That  on  prov- 
ing judgment,  arrest  and  escape,  the  plaintiff,  in  all  cases,  is  entitled 
to  recover  at  least  nominal  damages;  5.  Where  the  jury  find  the 
escape  to  have  been  not  only  voluntary  on  the  part  of  the  officer, 
but  that,  in  permitting  the  same,  he  was  actuated  by  fraud,  malice, 
or  corruption  they  are  not  restricted  to  the  amount  of  pecuniary 
injury  actually  sustained,  and  imiy  include  reasonable  exemplary 
damages;  but,  with  this  exception,  wliere  evidence  in  mitigation 
is  given,  the  actual  injury  sustained  is  the  proper  measure  of  re- 
covery." 

It  is  generally  held  that  the  poverty  or  insolvency  of  the   debtor 
may  be  given  in  evidence  to  show  that  the  plaintiff  could  have  re- 
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covered  little  or  nothing  of  his  debt;  and  nominal  damages  will  then 
be  allowed:  Crawford  v.  Andrews,  6  Ga.  244;  State  v.  Mullen,  50 
Ind.  598;  Hotchkiss  v.  Whitten,  71  Me.  577;  State  v.  Baden,  11  Md. 
317;  Weld  v.  Bartlett,  10  Mass.  470;  Slocum  v.  Eiley,  145  Mass.  370, 
14  N.  E.  174.  But  see  Wolverton  v.  Commonwealth,  7  Serg.  &  E. 
(Pa.)  273.  While  prima  facie  the  damage  is  the  amount  of  the 
debt,  the  plaintiff  is  entitled  to  such  damage  as  he  actually  sus- 
tained, and  not  necessarily  the  amount  of  the  debt:  Crawford  v. 
Andrews,  6  Ga.  244;   Chase  v.  Keyes,  2  Gray  (Mass.),  214. 

A  distinction  however  must  be  made  where  by  statute  the  sheriff 
is  made  liable  as  bail  for  the  escape  of  the  debtor,  where  he  fails 
to  take  bail.  In  such  a  case  he  is  liable  to  the  same  extent  as  the 
bail  and  the  insolvency  of  the  debtor  cannot  be  shown  in  mitigation 
of  damages:  Metcalf  v.  Stryker,  31  Barb.  62;  Bensel  v.  Lynch,  44 
N.  Y.  162.  But  where  one  is  arrested  on  mesne  process  and  es- 
capes, and  the  sheriff  by  his  return  negatives  any  idea  of  becom- 
ing special  bail,  he  is  liable  only  for  the  actual  damage,  and  not 
the  amount  of  the  debt:   State  v.  Falls,  63  N.  C.  188. 

B.  The  English  Rule. — In  England,  the  insolvency  of  the  debtor 
may  give  more  than  mere  nominal  damages.  The  true  measure  of 
damages  is  the  value  of  the  custody  of  the  debtor  at  the  tim'e  of 
his  escape,  and  in  estimating  that  value  the  jury  nray  take  into  ac- 
count not  only  the  debtor's  own  resources,  but  all  reasonable  prob- 
abilities, founded  upon  his  position  in  society  and  surrounding  cir- 
cumstances that  the  debt,  or  any  part  of  ii,  would  have  been  dis- 
charged had  he  not  escaped:  Macrae  v.  Clarke,  L.  R.  1  C.  P.  403. 
In  that  case  it  was  held  that  the  debtor,  though  solvent,  might  be 
shown  to  be  the  only  son  of  a  wealthy  farmer,  who  was  over  a  hvm- 
dred  years  old;  and  that,  shortly  before  his  arrest,  the  debtor's  so- 
licitor had  offered  to  pay  a  composition  on  his  debts  of  six  shillings 
in  the  pound,  in  order  to  estimate  the  value  of  his  custody.  In 
arriving  at  that  value,  no  deduction  should  be  made  for  anything 
which  the  plaintiff  might  have  obtained  by  diligence  after  the  es- 
cape: Arden  v.  Goodacre,  11  Com.  B.  371. 

p.  Arrest  and  Bail. — Failure  to  execute  a  writ  of  arrest,  if  due 
to  the  want  of  proper  and  reasonable  diligence,  makes  the  officer 
liable,  and  the  measure  of  damages  is  the  loss  actually  sustained; 
and  where  the  officer  is  told  that  the  debtor  is  in  some  hotel  in  the 
city,  and  that  the  next  day  would  be  too  late  for  service,  and  he 
was  in  a  hotel  and  escaped  from  the  state  the  next  morning,  the 
officer  was  held  responsible:  Philips  v.  Eonald,  3  Bush  (Ky.),  244, 
96  Am.  Dec.  216.  In  an  action  for  returning  bail,  when  none  had 
been  taken,  the  insolvency  of  the  debtor  may  be  shown  in  mitiga- 
tion of  damages:  Eaton  v.  Ogier,  2  Me.  46;  but  in  Goodrich  v. 
Starr,  18  Vt.  227,  it  was  held  that  it  might  not,  where  the  sheriff 
had  allowed  the  writ  to  run  out,  as  he  became  fixed  with  the  debt. 

For  refusal  to  take  sufficient  bail  legally  ofl:ered,  the  sheriff  is 
liable   in   an  action  on   the   case:    Gibbs  v.   Eandlctt,   58   N.   H.   407; 
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but  he  is  not  required  to  travel   around  with   an   arrested   prisoner 
to  enable  him  to  procure  it:  Page  v.  Staples,  13  R.  I.  306, 

q.     Liability    for    Seizing    Exempt    Property. 

1.  The  Two  Kinds  of  Exemption. — There  is  quite  a  conflict  anrong 
the  authorities  as  to  the  liability  of  the  officer  levying  process  for 
seizing  snch  property  as  is  exempt  from  execution.  That  there 
are  two  kinds  of  exemption,  absolute  and  conditional,  is  remarked 
in  Frost  v.  Shaw,  3  Ohio  St.  270,  and  the  difference  between  them 
is  pointed  out  in  the  following  language:  "There  are  certain  enu- 
merated articles  which  are  absolutely  exempted  from  execution, 
and  which  the  officer  is  bound,  at  his  peril,  to  notice,  and  not  take 
on  execution  unless  turned  out  to  him  by  the  debtor  waiving  his 
right  to  the  exemption.  But  there  are  other  articles,  ....  the 
exenrption  of  which  from  execution,  by  the  terms  of  the  law,  de- 
pends upon  the  selection  to  be  made  by  the  debtor  at  the  time  of 
the  levy,  if  he  be  present;  but  if  not  present,  he  should  make  the 
selection,  and  notify  the  officer  of  the  same,  within  a  reasonable 
time  thereafter  and  before  the  sale.  Without  such  selection,  the 
right  to  the  benefit  of  the  exemption  does  not  exist  as  to  those 
articles  which  the  statute  authorizes  the  debtor  to  select,  and  when 
no  such  selection  has  been  made,  it  is  the  duty  of  the  officer  to  pro- 
ceed to  levy  on  and  sell  the  property."  As  to  cases  in  which  the 
articles  were  specifically  exempt  see  Woods  v.  Keyes,  14  Allen,  236, 
92  Am.  Dec.  765;  Castile  v.  Ford,  53  Neb.  507,  73  N.  W.  945;  Gilman 
V.  AVilliams,  7  Wis.  329,  76  Anr.  Dee.  219;  and  where  property  levied 
on  is  known  to  be  exempt  no  demand  is  necessary  before  suit:  Lynd 
V.  Pickett,  7  Minn.  3  84,  82  Am.  Dec.  79. 

If  the  exemption  depends  upon  the  filing  of  an  inventory  and 
the  selection  of  property,  until  these  acts  are  done  replevin  will  not 
lie  against  the  officer:  Mann  v.  Welton,  21  Neb.  541,  32  N.  W.  599. 
Where  property  exempt  from  execution  up  to  a  certain  amount  is 
levied  on,  to  protect  himself  the  ofl&cer  must  cause  an  inventory 
and  appraisement  of  the  whole  of  such  property  of  the  debtor  to  be 
made,  and  the  amount  exempt  to  be  set  out  to  the  debtor:  Elliott 
V.  Whitmorc,  5  Mich.  532;  Parker  v.  Canfield,  116  Mich.  94,  74  N. 
W.  296;  citing  Stilson  v.  Gibbs,  53  Mich.  280,  18  N.  W.  815; 
Hutchinson  v.  Whitmore,  90  Mich.  255,  30  Am.  St.  Rep.  431,  51 
N.  W.  451;  Ostrander  v.  Packer,  35  Mich.  430;  Town  v.  Elmore,  3S' 
Mich.  305.  Where  it  is  important  to  the  debtor's  business  to  have 
tho  benefit  of  his  exemptions  set  off,  the  officer  is  bound  to  act 
promptly:  Handy  v.  Clippert,  50  Mich.  355,  15  N.  W.  507. 

If  a  judgment  debtor  demands  his  exemption  in  tinro,  and  the 
sheriff  refuses  to  allow  it,  he  is  liable:  State  v.  Kenan,  94  N.  C. 
296;  it  is  a  personal  privilege,  and  is  waived  by  failure  to  exercise 
it:  Barton  v.  Brown,  68  Cal.  11,  8  Pac.  517;  and  if  not  asserted  in 
time,  and  in  the  manner  provided  by  law,  and  by  a  person  showing 
himself  within  the  statute,  is  lost:   Boesker  v.  Pickett,  81  lud.  554. 
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In  State  v.  Boulden,  57  Md.  314,  it  is  held  tliat  the  exemption 
must  be  claimed  before  the  comnrencement  of  the  sale,  and  if  the 
debtor  waits  till  the  sale  has  begun  his  right  is  gone;  but  the  officer 
is  liable  if  he  denies  the  debtor  an  opportunity  to  claim  his  exemp- 
tion: Shear  v.  Eeynolds  90  111.  238.  In  Twinam  v.  Swart,  4  Lans. 
(N.  Y.)  263,  the  court  held  that  the  officer  need  not  consult  the  judg- 
ment debtor  as  to  what  property  was  exempt  before  levy,  but  that 
he  might  take  it  if  not  informed  of  the  exemption,  which  must  be 
claimed  within  a  reasonable  time  after  the  levy:  See,  also,  Sullivan 
V.  Farley,  11  Daly  (N.  Y.),  157.  Where  the  law  only  gives  a  right 
to  demand  a  homestead,  it  is  necessary  for  the  claimant  to  set  it 
up  and  establish  it,  and  the  sheriff  is  not  liable  for  levying  thereon 
unless  the  right  is  demanded.  No  harm  is  done  in  making  the  levy, 
as  it  is  usually  the  preliminary  step  to  clainring  the  homestead: 
Oliver  v.  White,  18  S.  C.  235.  Where  the  debtor  has  the  option  of 
retaining  oxen  or  a  horse  as  exempt,  and  he  refuses  to  choose,  he 
cannot  afterward  complain  if  the  sheriff  takes  the  oxen  and  not 
the  horse:  Davis  v.  Webster,  59  jST.  H.  471. 

A  party  is  presumed  not  to  waive  the  benefit  of  exemption  made 
in  his  favor:  State  v.  Haggard,  1  Humph.  (Tenn.)  390;  but  where 
the  property  is  exempted  by  law  for  the  benefit  and  use  of  the 
family,  it  cannot  be  levied  on  even  with  the  consent  of  the  head 
of  the  family:  Denny  v.  White,  2  Cold.  (Tenn.)  283,  88  Am.  Dec. 
596;  Eoss  v.  Lister,  14  Tex,  469. 

In  Mississippi  if  the  judgnrent  debtor  does  not  designate  prop- 
erty claimed  as  exempt,  it  is  the  duty  of  the  sheriff  to  summon 
three  disinterested  persons  to  determine  it,  and  failure  to  do  so 
renders  him  liable  in  trespass  or  case:  Perry  v.  Lewis,  49  Miss.  443. 

Under  an  Iowa  statute  the  execution  defendant  need  not  notify 
the  sheriff  that  he  claims  the  property  as  exempt,  before  commenc- 
ing  suit:   Parsons   v.   Thomas,   62   Iowa,   319,   17   N.   W.   526. 

In  Missouri  the  officer  nrust  apprise  the  debtor  of  his  right  to 
exemption:  State  v.  Barada,  57  Mo.  562;  and  the  claim  must  be 
made  before  the  sale:  Linck  v.  Troll,  84  Mo.  App.  49,  citing  Gar- 
rett v.  Wagner,  125  Mo.  450,  28  S.  W.  762;  Osborne  v.  Schutt,  67 
Mo.  712;  Weinrich  v.  Koelling,  21  Mo.  App.  133;  Statesbury  v.  Kirt- 
land,  35  Mo,  App.  148;  Alt  v.  Bank,  9  Mo.  App.  91;  State  v.  Emer- 
son, 74  Mo.  607;  Drake  on  Attachment,  sec.  244a.  Where,  however, 
the  debtor  learns  of  his  right  in  time  to  make  the  claim  of  exemp- 
tion, he  cannot  recover  from  the  sheriff  for  failure  to  apprise  him 
thereof:   State  ex  rel.  Bellemere  v.  O'Neill,  78  Mo.  App.  20. 

2,  Actions  Maintainable. — For  the  unlawful  refusal  to  turn  over 
exemptions,  trespass,  trover,  and  replevin  have  each  been  held  to 
lie:  Oliver  v.  Wilson,  8  N.  Dak.  590,  73  Am.  St.  Eep.  784,  80  N.  W. 
757.  Where  the  officer  fails  to  make  out  an  inventory  and  allow 
the  debtor  to  select,  trover  will  lie:  Parker  v.  Canfield,  116  Mich. 
94  74  N.  W.  296.  If  the  statute  exempts  a  specified  amount  of  a 
designated   kind   of   property,   the   officer   may   levy   upon   the   whole 
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property  of  that  species,  and  cannot  be  sued  in  replevin  before  ap- 
praisement, selection  by  the  owner  to  the  specified  amount,  and  a 
demand  for  the  articles  so  selected:  Tu'llis  v.  Orthwenr,  5  Minn.  377 
(Gil.  305).  In  Elliott  v.  Whitmore,  5  Mich.  532,  replevin  was 
brought,  and  the  action  sustained;  property  exempt  from  execution 
which  is  seized  by  an  officer  cannot  be  said  to  be  "in  the  custody 
of  the  law,"  and  replevin  will  lie:  Gilman  v.  Williams,  7  Wis.  329, 
76  Am.  Dec.  219.  In  such  a  case  trespass  may  also  be  brought: 
Davis  V.  Maloney,  79  Me.  110,  8  Atl.  350;  and  where  the  officer 
seizes  more  property  than  he  should,  under  the  exemption  laws,  he 
is  liable  for  the  excess,  but  is  not  a  trespasser  ab  initio:  Wentworth 
V.  Sawyer,  76  Me.  434.  Case  as  well  as  trespass  has  been  held  to 
lie  for  selling  exempt  property  in  disregard  of  the  defendant's 
claim:  Van  Dresar  v.  King,  34  Pa.  St.  201,  75  Am.  Dec.  643. 

Where  an  officer  seized  all  of  a  debtor's  property,  knowing  part 
of  it  to  be  exempt,  he  was  not  allowed  to  justify  by  showing  that 
the  defendant  did  not  designate  any  particular  portion  as  not  liable 
to  seizure.  The  mere  silence  of  a  party,  while  an  officer  is  strip- 
ping him  of  property  exempt  from  seizure,  under  color  of  legal  au- 
thority, cannot  protect  the  officer:  Frost  v.  Mott,  34  N.  Y.  253.  The 
return  of  the  property  seized  is  no  defense,  but  may  go  in  mitiga- 
tion of  damages:  Castile  v.  Ford,  53  Neb.  507,  73  N.  W.  945. 

3.  As  a  Defense  for  not  Levying. —While  liable  to  the  defendant 
for  seizing  exempt  property,  the  officer  may  have  to  answer  to  the 
plaintiff  for  not  seizing  the  defendant 's  property,  and  in  such  case  the 
fact  that  it  was  exempt  is  a  good  defense:  Moss  v.  Jenkins,  146  Ind. 
589,  45  N.  E.  789,  where  it  is  stated  to  be  the  presumption  that  the 
debtor  will  claim  his  exemption  before  sale.*  But  see  Baker  v.  Brint- 
nall,  52  Barb.  188.  So  where,  after  he  has  seized  property,  he  re- 
leases it,  it  is  also  a  good  defense  in  which  ease  he  must  show  either 
that  the  property  wag,  as  a  matter  of  law,  specifically  exempt  from 
seizure,  or  that  it  was  exempt  under  a  statute  at  the  election  of  the 
debtor,  and  that  he  exercised  his  right  to  have  it  declared  exempt 
by  complying  with  the  requirements  of  the  statute:  Johnson  v. 
Bartek,  56  Neb.  422,  76  N.  W.  878.  See,  also,  Cilley  v.  Jenness,  2 
N.  H.  87.  Where  the  officer  defends  on  the  ground  that  the  prop- 
erty was  exem-pt  the  burden  is  upon  him  to  prove  it:  Bonnell  v.  Bow- 
man, 53  111.  460;   Sage  v.  Dickenson,  33   Gratt.   (Va.)    361. 

r.  Seizing  Property  of  a  Third  Person. 
1.  The  Writ  as  Protection.— A  writ  directing  an  officer  to  seize 
property  of  the  defendant  in  order  to  satisfy  a  judgment  against 
him  givesi  such  officer  no  right  to  take  the  property  of  a  third 
person.  Where,  by  virtue  of  a  writ  against  the  defendant,  an  officer 
seizes  goods  belonging  to,  and  in  the  possession  of,  a  third  person, 
the  writ  offers  him  no  protection  and  he  is  liable:  Shuff  v.  Morgan, 
9  Mart.  (La.)  592;  Waloot  v.  Pomeroy,  2  Pick.  (Mass.)  121;  Ford 
V.  Dyer,  26  Miss.   243;   Yickery  v.   Crawford   (Tex.),  55   S.  W.   560; 
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McDowell  V.  McCormick,  90  Fed.  393;  and  even  though  no  particu- 
lar property  be  specified,  he  is  bound  to  know  at  his  peril  that  it 
is  the  defendant's:  Meadow  v.  Wise,  41  Ark.  285,  If  the  goods  of 
a  person  are  in  the  hands  of  a  common  carrier  and  are  seized  by- 
virtue  of  an  attachment  against  the  defendant,  for  refusing  to  sur- 
render them  on  demand  the  officer  is  liable:  Bodega  v.  Perkerson, 
60   Ga.   516. 

In  regard  to  levying  upon  property  in  the  possession  of  the  de- 
fendant, the  court  in  Arnrstrong  v.  Bell,  19  Ky.  Law  Eep.  1156, 
42  S.  W.  1131,  said:  "It  is  the  duty  of  a  sheriff,  having  in  his  hands 
an  attachment  against  a  defendant,  to  exercise  diligence  in  hunting 
up  the  property  of  such  defendant  and  levying  upon  it,  and  for  any 
failure  of  diligence  on  hisi  part  in  this  respect  he  is  liable  to  the 
party  injured;  and  we  take  it  to  be  a  well-settled  rule  of  law  that 
the  possession  of  personal  property  is  prima  facie  evidence  of  owner- 
ship, and  that  it  is  the  duty  of  the  sheriff  to  levy  upon  all  personal 
property  found  in  the  possession  of  a  defendant  in  an  attachment 
writ,  unless  he  knows,  or  by  reasonable  diligence  could  discover, 
that  it  was  not  the  property  of  such  defendant  (see  Murfree  on 
Sheriffs,  sec.  965;  Shinn  on  Attachment,  sees.  210,  387;  Drake  on  At- 
tachment, sec.  199);  and  that  he  is  not  liable  as  a  trespasser  there- 
for unless  he  had  notice  of  the  true  ownership  of  the  property  levied 
at  the  date  thereof,  or  refused  to  deliver  the  posssession  of  the 
property  so  levied  upon  after  he  received  information  as  to  the 
ownership   of  the  third  party,  upon  proper  demand  made." 

There  need  be  no  manual  taking,  but  a  constructive  seizure  is 
sufficient:  Freenran  v.  Apple,  99  Pa.  St.  261;  so  in  order  that  a  chat- 
tel may  be  attached,  it  is  only  necessary  that  the  officer  have  pos- 
session and  control  of  it;  and  he  need  not  remove  or  even  touch  it: 
Morse  v.  Hurd,  17  N.  n.   246. 

2.  Defenses. 
A.  Various  Defenses.— Where  a  third  person  claiming  property 
gives  notice  of  ownership  and  forbids  the  sale,  it  is  tantamount 
to  a  demand  and  the  officer  is  liable:  Vaughn  v.  Allgaier,  27  Mo. 
App.  523;  but  where,  at  the  sale  of  such  goods,  the  owner  is  present 
and  does  not  object  thereto,  the  officer  is  not  liable:  Lentz  v.  Cham- 
bers, 5  Ired.  (TST.  C.)  587,  44  Am.  Dec.  63.  An  order  of  court  direct- 
ing the  sheriff  to  seize  certain  specified  property,  which  proves  not 
to  belong  to  the  defendant,  is  no  defense  to  the  officer:  Ehodes  v. 
Patterson,  3  Cal.  469;  nor  is  it  where  an  attachment  is  issued  on 
an  insufficient  affidavit,  and  he  seizes  property  under  it  in  the  pos- 
session of  mortgagees:  Mathews  v.  Densmore,  43  Mich.  461,  5  N. 
W.  669.  Where  a  sheriff,  by  direction  of  an  execution  creditor, 
seized  the  goods  of  a  third  person  and  held  them  until  such  creditor 
should  institute  proceedings  under  the  interpleader  act,  after  the 
claimant  had  established  his  title  to  the  goods,  the  officer  was  not 
allowed  to  invoke  these  proceedings  as  a  defense  to  acts  of  tres- 
pass committed  before  the  commencement  of  such  proceedings:  Zach- 
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arias  v.  Totton,  90  Pa.  St.  286.  Where  a  sheriflE  is  sued  for  the 
conversion  of  the  plaintiff's  property,  it  is  no  defense  that  he  acted 
on  an  ex  parte  order  made  in  a  replevin  action  against  the  plain- 
tiff's vendors,  directing  the  warehouseman  in  charge  of  the  goods 
to  deliver  to  the  sheriff  the  goods  "stored  with  them  by  the  de- 
fendants, or  any  of  them,"  and  that  he  voluntarily  delivered  the 
goods  to  the  sheriff,  where  it  appears  that  the  goods  were  stored 
by  the  plaintiff,  and  not  by  the  defendants,  that  they  were  not 
included  in  the  property  described  in  the  replevin  process,  and  that 
the  warehouseman  made  the  transfer  to  the  sheriff  against  the  plain- 
tiff's protest:  Einstein  v.  Dunn,  70  N.  Y,  Supp.  520,  61  App.  Div. 
195. 

Where  a  statute  provides  that  the  sheriff  is  bound  to  levy  execu- 
tion on  all  property  in  the  possession  of  the  defendant,  unless  he 
receives  notice  from  some  other  person  that  it  belongs  to  him,  a 
mere  disclaimer  by  the  debtor  of  any  interest  in  the  property  does 
not  require  him  to  postpone  the  sale  and  make  inquiries,  and  he  is 
not  liable  to  such  third  person  for  levying  on  the  goods:  West  v. 
Ct.  John,  63  Iowa,  287,  19  N.  W.  238'.  If,  under  a  statute,  a  jury 
is  impaneled  to  try  the  title  to  property  seized  on  execution,  it  is 
a  defense  to  the  officer  if  they  find  that  it  was  subject  to  seizure 
as  the  defendants,  although  by  mistake  they  find  it  was  the  "plain- 
tiff's" in  execution:  Schroeder  v.  Clark,  18  Mo.  184. 

Where  the  property  taken  is  not  in  the  possession  of  the  defend- 
ant, the  value  of  the  writ  as  a  defense  is  stated  in  Oberfelder  v. 
Kavanaugh,  21  Neb.  483,  32  N.  W.  295,  in  the  following  words: 
"Drake,  in  his  valuable  work  on  Attachment  states  the  law  as  fol- 
lows: '  When  the  officer  attaches  property  found  in  the  posses- 
sion of  the  defendant  he  can  always  justify  the  levy  by  the  produc- 
tion of  the  attachment  writ,  if  the  same  is  issued  by  a  court  or 
officer  having  lawful  authority  to  issue  it,  and  be  in  legal  form. 
But  when  the  property  is  found  in  the  possession  of  a  stranger  claim- 
ing title,  the  mere  production  of  the  writ  will  not  justify  its  seizure 
thereunder;  the  officer  must  go  further  and  prove  not  only  that  the 
attachment  defendant  was  indebted  to  the  attachment  plaintiff,  but 
that  the  attachment  was  regularly  issued':  Drake  on  Attachment, 
6th  ed.,  sec.  185a.  The  above  is  adopted  by  the  author  almost  lit- 
erally from  the  opinion  of  the  court  in  Thornburgh  v.  Hand,  7  Cal. 
554,  and  is  sustained  by  other  authorities  cited:  Noble  v.  Holmes, 
5  Hill  (N.  Y.),  194;  Van  Etten  v.  Hurst,  6  Hill,  311,  41  Am.  Dec. 
748;  Mathews  v.  Densmore,  43  Mich.  461,  5  N.  W.  669."  See  to 
the  same  effect,  Williams  v.  Eikenberry,  25  Neb.  721,  17  Am.  St. 
Kep.  517,  41  N.  W.  770.  If  taken  under  an  execution,  a  judgment 
must  be  shown;  Newton  v.  Brown,  2  Utah,  126. 

B.  Fraudulent  Conveyances. — If  an  oflficor  seizes  goods  ostensibly 
belonging  to  a  third  person,  but  in  reality  transferred  by  the  judg- 
ment debtor  in  fraud  of  creditor,  such  fraudulent  conveyance  may 
be  shown,  and  it  will  be  a  justification  to  him:  Ellsassar  v.  Hunter, 
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26  Cal.  279.  In  such  a  case  the  fact  that  the  ofReor  acted  under 
process  regular  on  its  face  is  not  enough  to  protect  him,  but  he 
nrust  show  the  relation  of  debtor  and  creditor  between  the  parties; 
in  the  case  of  an  attachnrent  he  must  show  a  debt,  in  the  case  of 
an  execution,  a  judgment;  and  he  must  go  back  of  the  process  and 
show  that  the  preliminary  steps  were  regular  if  he  wishes  to  set 
up  fraud;  Pea?e  v.  Anderson,  44  111.  218;  Damon  v.  Bryant,  2.  Pick. 
(Mass.)  441;  Hines  v.  Chambers,  29  Minn.  7,  11  N.  W,  129;  Howard 
V.  Manderfield,  31  Minn.  337,  17  N.  W.  946;  Ford  v.  McMaster,  6 
Mont.  240,  11  Pac.  669;  Keys  v.  Orannis,  3  Nev.  548;  Noble  v. 
Holmes,  5  Hill  (N.  Y.),  194;  Jansen  v.  Acker,  23  Wend.  480;  Bogert 
V.  Phelps,  14  Wis.  88.  The  reason  for  this  is  'well  stated  in  San- 
ford  Mfg.  Co.  V.  Wiggin,  14  N.  H.  441,  where,  speaking  of  the 
sheriff,  the  court  said:  "He  comes  here  representing  creditors,  and 
they  may  avoid  the  sale  on  account  of  its  fraudulent  character 
as  to  them.  But  the  sale  is  valid  between  the  parties,  and  none 
but  creditors  can  avoid  it.  But  every  person  who  chooses  to  bring 
a  suit  is  not  therefore  a  creditor,  for  sonrething  more  than  his  alle- 
gation is  necessary  in  order  to  prove  his  debt.  Creditors,  or  per- 
sons calling  themselves  such,  must  prove  their  debts,  and  until  this 
is  done,  they  have  no  right  to  interfere.  If  then  creditors  can  in- 
terfere only  on  proof  of  an  indebtment  by  the  alleged  owner  of  the 
property  the  sheriff,  who  is  an  agent  merely,  can  have  no  rights 
greater  than  those  of  the  principal  whom  he  represents.  If  a  sheriff 
take  my  goods  by  virtue  of  a  writ,  his  process  will  be  a  sufficient 
justification  in  an  action  of  trespass  which  I  might  bring  against 
him.  It  would  be  a  sufficient  warrant  for  his  interference.  But  if 
he  takes  goods  in  my  possession  on  the  ground  that  my  title  is  a 
voidable  one,  he  must  show  that  he  has  a  right  to  avoid  it.  And 
as  in  the  present  case  his  right  to  interfere  depends  on  the  exist- 
ence of  a  debt  in  favor  of  the  attaching  creditor,  he  was  bound 
at  least  to  make  out  a  prima  facie  case  of  indebtment":  See,  also, 
Thornburgh  v.  Hand,  7  Cal.  554.  The  same  rule  also  applies  to 
attachments:   Einchey  v.  Stryker,  28  N.  Y.  45,  84  Am.  Dec.  324. 

Where,  however,  the  officer  seized  property  under  an  attachment, 
which  was  afterward  set  aside  as  wrongfully  obtained,  it  was  held 
that  the  officer  could  not  justify  the  seizure  upon  the  ground  that 
the  sale  and  transfer  to  the  plaintiff  were  fraudulent,  as,  after  the 
discharge  of  the  attachnrent,  the  officer  had  no  special  title  in  or  to 
the  goods  seized,  had  no  judgment,  or  execution,  or  any  valid  process 
to  justify  his  possession  and  was  therefore  in  no  position  to  ques- 
tion the  bona  fides  of  the  plaintiff's  title:  Simpson  v.  Vose,  31  Kan. 
227,  1  Pac.  601.  So,  where  the  goods  are  seized  on  a  valid  writ  of 
attachment  and  sold  Tipon  an  execution  issued  upon  a  void  judgment 
rendered  in  the  attachment  suit,  the  officer  cannot  justify  under  the 
writ  of  attachment  in  an  action  of  trover,  by  showing  a  fraudulent 
sale  as  to  creditors:  Trowbridge  v.  Bullard,  81  Mich.  451,  45  N.  W. 
1012. 
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Where  a  sheriff  has  levied  on  growing  crops  after  land  has  been 
conveyed  by  the  execution  debtor,  and  he  afterward  takes  posses- 
sion of  the  harvested  crop^  he  may  show  as  a  defense  that  the  con. 
veyance  was  fraudulent  as  to  the  creditor  in  his  execution,  and 
need  not  have  the  conveyance  set  aside  in  a  direct  proceeding;  this 
was  attempting,  in  an  indirect  manner,  to  place  the  crops  beyond 
the  reach  of  his  creditors:  Pierce  v.  Hill,  35  Mich.  19-i,  24  Am. 
Eep.  541. 

A  judgment  may  be  impeached  as  fraudulent  by  a  sheriff  in  a 
suit  brought  against  him  for  not  levying  execution  under  it,  where 
he  proves  he  represents  a  creditor  of  the  judgment  debtor,  and  shows 
a  legal  precept  from  him:  Clark  v.  Foxcroft,  6  Me.  296,  20  Anr. 
Dec.   309. 

As  to  evidence  of  fraudulent  conveyance,  see  Sanders  v.  Chand- 
ler, 26  Minn.  273,  3  JST.  W.  351;  Hombereer  v.  Brandenberg,  35  Minn. 
401,  29  N.   W.   123. 

C.    Intermingled  Property. 

(1.)  Liability  to  Seizure. — It  is  a  good  defense  to  a  levying  of- 
ficer that  the  goods  seized  were  fraudulently  intermingled  with 
those  of  the  defendant  in  the  execution,  for  the  purpose  of  hinder- 
ing or  defrauding  creditors,  and  will  justify  him  in  seizing  the 
property  of  a  third  person;  and  in  such  case  the  burden  is  on  such 
person  to  identify  his  goods  in  order  to  exempt  them  from  seizure: 
Weil  V.  Silverstone,  6  Bush  (Ky.),  698.  Where,  however,  there  is 
no  fraud,  the  officer  levies  on  them  at  his  peril:  Foote  v.  People, 
14  111.  App.  280;  and  if  the  owner  of  the  goods  which  have  been 
mingled  with  those  of  the  defendant  alone  can  distinguish  thenr 
and  refuses,  on  request,  to  select  his  goods,  if  there  is  no  fraud,  his 
property  may  not  be  taken  by  the  creditor:  Treat  v.  Barber,  7 
Conn.  274.  In  Carlton  v.  Davis,  8  Allen,  94,  it  is  held  to  be  the 
duty  of  the  officer  to  ascertain,  if  possible,  what  portion  of  the 
goods  belongs  to  each,  and  not  to  attach  the  whole  without  making 
inquiry:  See,  also.  Smith  v.  Sanborn,  6  Gray,  134.  It  is  held  in 
Piobinson  v.  Holt,  39  N.  H.  557,  75  Am.  Dec.  233,  that  if  the  party 
intermingling  his  goods  does  not  himself  identify  and  point  them 
out,  the  officer  is  justified  in  taking  and  selling  all  as  the  debtor's 
property. 

Where  the  goods  are  so  intermingled  as  not  to  be  distinguishable, 
a  previous  demand  upon  the  officer  is  necessary  before  an  action 
can  be  nraintained;  but  it  is  not  necessary  that  the  property  should- 
be  so  distinctly  marked  tliat  an  officer  by  his  own  observation 
would  be  able  to  see  that  it  did  not  b'^long  to  the  same  individual, 
in  order  to  render  him  liable:  Tufts  v.  McClintock,  28  Me.  424,  48 
Am.  Dec.  501.  In  Lewis  v.  Whittemore,  5  N.  H.  364,  22  Am.  Dec 
466,  it  was  lield  that  trespass  would  not  lie  for  the  original  tak- 
ing; but  that  after  demand  trover  might;  and  in  AVilson  v.  Lane, 
33  X.  H.  4G6,  that  no  liability  would  attach  until  the  goods  were 
identified  and  pointed   out  to  the  officer  and  return   demanded:   See, 
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generally,  Slattery  v.  Stewart,  45  111.  293;  Sharp  v.  Lamv,  55  N.  Y. 
Supp.  784,  37  App.  Div.  136.  See,  as  to  evidence  of  fraudulent  com- 
mingling, Davis  V.  Stone,  120  Mass.  228. 

(2.)  Tenants  in  Common. — A  levy  by  a  sheriff  on  property  of 
tenants  in  common,  for  a  debt  due  from  one  of  them,  does  not  make 
him  liable  to  the  other,  although  he  takes  the  property  into  his 
possession:  Veach  v.  Adams,  51  Cal.  609;  but  he  can  sell  only  the 
interest  of  the  debtor:  Bernal  v.  Hovious,  17  Cal.  541,  79  Am.  Dec. 
147.  In  Sheppard  v.  Shelton,  34  Ala.  652,  the  officer  was  held  to 
be  a  trespasser  ab  initio;  but  in  Ileald  v.  Sargeant,  15  Vt.  506,  40 
Am.  Dec.  694,  the  opposite  view  was  taken,  the  court  there  holding 
that  in  such  a  case  the  officer  does  not  abuse  the  same  authority 
upon  which  the  goods  were  originally  taken,  and  therefore  there 
could  be  no  trespass  ab  initio. 

(3.)  Partnership  Property. — A  sheriff  cannot  levy  on  specific 
partnership  property  to  satisfy  an  ex",ciition  against  one  of  the 
partners  only,  but  the  levy  should  be  on  his  individual  interest  in 
the  whole  stock:  Sirrine  v.  Briggs,  31  Mich.  443.  But  see  Knox 
V.  Summers,  4  Yeates  (Pa.),  477.  Where  the  partner's  interest  is 
levied  on,  the  officer  is  entitled  to  reduce  the  property  to  possession, 
but  can  sell  only  the  debtor's  interest  therein:  White  v.  Jones, 
38  111.   159. 

3.     Remedies. 

A.  Common-law  Actions. — The  remedies  allowed  an  owner  of 
property,  which  has  been  seized  under  execution  or  attachment 
against  another,  are  manifold.  Trespass  is  the  most  usual  form  of 
action:  Moores  v.  Winter,  67  Ark.  189,  53  S.  W.  1057;  and  this  will 
lie  although  the  owner  came  into  court  in  the  attachment  case,  filed 
his  plea  claiming  the  property,  and  recovered  judgment  for  resti- 
tution: Trieber  v.  Blocher,  10  Md.  14.  It  has  also  been  held  that 
trover  may  be  maintained:  Yockey  v.  Smith,  181  111.  564,  72  Am.  St. 
Eep.  286.  54  N.  E.  1048;  detinue:  Owings  v.  Frier,  2  A.  K.  Marsh. 
(Ky.)  268,  12  Am.  Dec.  393;  replevin:  Phillips  v.  Harris,  3  ,T.  ,7. 
Marsh.  (Ky.)  J -2,  19  Am.  Dec.  166;  and  case,  as  well  as  the  statu- 
tory trial  to  the  right  of.  property:  Pike  v.  Colvin,  67  111.  227. 
Where  an  indemnity  bond  has  been  given,  the  owner  is  not  confined 
thereto,  but  may  bring  trespass  or  trover:  State  v.  McBride,  81 
Mo.  349. 

A  previous  denrand  for  the  goods  seised  wag  held  not  essential  in 
the  following  cases:  Moore  v.  Murdock,  26  Cal.  514;  Boulware  v. 
Craddock,  30  Cal.  190;  Hanchett  v.  Williams,  24  111.  App.  56;  Jami- 
son V.  Hendricks,  2  Blackf.  (Ind.)  94,  18  Am.  Dec.  131;  Woodbury 
V.  Long,  8  Pick.  (Mass.)  543,  19  Am.  Dec.  345.  Where  in  the  ap- 
parent possession  of  the  defendant,  a  demand  was  required  in 
Daumiel  v.  Gorham,  6  Cal.  43;  Killey  v.  Scannell,  12  Cal.  73;  Arm- 
strong V.  Bell,  19  Ky,  Law  Eep.  1156,  42  S.  W.  1131. 
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B.  statutory  Actions. — Where  a  third  person  claims  the  goods 
levied  oa  and  prosecutes  his  claim  under  a  statute  providing  for 
the  summoning  of  a  jury  to  try  the  title  to  the  property,  he  can- 
not afterward  sue  the  sheriff  in  trespass  for  taking  the  same  goods, 
as  choosing  one  remedy  waives  the  right  to  another:  Patty  v.  Mans- 
field, 8  Ohio,  369;  Capital  Lumbering  Co.  v.  Hall,  9  Or.  93;  nor  can 
he,  after  electing  the  statutory  remedy,  abandon  it  and  resort  to 
another  one:  ^Moore  v.  Gammel,  13  Tex.  120.  Such  summary  renredy, 
however,  can  be  had  only  at  the  instance  of  the  claimant,  and  not 
at  that  of  the  sheriff,  against  the  claimant's  desire:  Jones  v.  Carr, 
16  Ohio  St.  420. 

4.  Damages. — Where  the  property  of  a  stranger  to  the  writ  is 
wrongfully  attached,  he  is  entitled  to  recover  the  entire  value  of 
the  property  at  the  time  when  so  seized;  and  the  fact  that  the  of- 
ficer tendered  a  return  of  the  property  the  next  day  will  not  miti- 
gate the  damages:  Carpenter  v.  Dresser,  72  Me.  377,  39  Am.  Eep. 
337.  But  where  the  plaintiff,  whose  goods  were  seized,  bought  in 
the  property  at  the  sale,  the  measure  of  damages  is  not  the  full 
value  of  the  property,  but  the  expense  and  loss  they  were  put  to 
in  getting  it  back,  including  any  loss  by  its  seizure  and  detention, 
and  the  price  which  they  paid  to  the  sheriff:  Hyde  v.  Kiehl,  183 
Pa.  St.  414,  38  Atl.  998.  For  wrongfully  attaching  the  goods  of  a 
merchant,  removing  most  of  them,  and  retaining  them  for  three 
months,  the  loss  of  profits  and  the  loss  of  credit  should  be  com- 
pensated for,  and  are  a  part  of  the  damages  sustained:  Kyd  v. 
Cook,  56  Neb.   71,  71  Am.   St.  Eep.   661,  76  N.  W.  524. 

5.  Property  in  Stranger  as  Defense  for  not  Levying. — When  sued 
for  not  levying  on  the  goods  of  a  debtor,  the  sheriff  may  show  by 
way  of  defense  that  the  title  thereto  was  in  another:  Canada  v. 
Southwick,  16  Pick.  556.  Where  he  levies  execution  upon  property 
not  belonging  to  the  defendant,  as  soon  as  he  learns  of  it,  he  is 
bound  to  stop  all  further  proceedings,  and  is  not  liable  for  so  do- 
ing: State  V.  Swigart,  22  Ark.  528.  So  if  the  property  attached 
turns  out  not  to  have  been  the  debtor's,  at  the  time  of  the  attach- 
ment, the  officer  is  exonerated  from  liability  to  have  it  forthcoming 
on   execution:  French   v.   Stanley,   21   Me.   512. 

s.  Indemnity. 
1.  Right  to  Demand. — Tf  a  sheriff,  to  whom  process  has  been 
given  for  service,  entertains  a  doubt  as  to  the  title  to  the  property 
to  be  levied  on,  he  may  demand  indemnity,  and  is  under  no  obliga- 
tion to  act  unless  given:  Marsh  v.  Gold,  2  Pick.  (Mass.)  285; 
Smith  V.  Osgood,  46  N.  H.  178.  For  arbitrary  or  capricious  refusal 
to  act  without  indemnity  he  is  liable:  Eobey  v.  State,  94  Md.  61, 
50  Atl.  411,  89  Am.  St.  Eep.  405,  and  note;  and  when  sued  for  a 
false  return  it  is  no  defense  that  indenmity  was  not  tendered,  where 
it  is  not  shown  that  it  was  needed:  Craft  v.  Brandow,  52  N.  Y. 
Supp.   1078,   24   Misc.   Eep.   306.     Even   though   given   a  bond   of   in- 
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demnity  by  the  plaintiff,  if  the  goods  turn  out  to  belong  to  a  third 
person,  the  officer  is  still  liable  to  him,  as  the  bond  neither  lessens. 
nor  adds  to,  the  obligations  and  duties  imposed  on  him  by  law: 
James  v.  Thompson,  12  La.  Ann.  174. 

If  the  plaintiff  is  of  unquestionable  sufficiency,  the  sheriff  can- 
not demand  additional  security:  Harrison  v.  Allen,  40  N.  J.  L.  555, 
in  which  case  the  court  said:  "The  rule  is  well  siettled  that  when 
personal  property,  upon  which  a  sheriff  is  instructed  to  levy,  is 
claimed  by  a  third  party,  the  officer  is  not  bound  to  proceed  with 
the  writ  unless  the  plaintiff  furnish  him  with  ample  indemnity: 
Crocker  on  Sheriffs,  sec.  464;  Freeman  on  Executions,  sec.  275.  But 
no  case  has  been  referred  to,  and  none  has  come  under  my  observa- 
tion, that  maintains  the  doctrine  that  under  all  circumstances  the 
sheriff  has  the  right  to  require  a  surety  to  the  bond  rendered  to 
him.  Such  a  rule  would  be  needlessly  oppressive  to  a  plaintiff  in 
execution.  If  such  plaintiff  is  possessed  of  so  much  property  as 
to  make  his  own  obligation  complete  security  to  the  officer,  there 
can  be  no  reason  why  the  latter  should  have  it  in  his  power  to  exact 
anything  beyond  such  personal  obligation.  The  officer  has  a  right 
to  be  fully  protected;  but  when  such  full  protection  is  tendered  to 
him  he  must  accept  it,  and  has  no  right  to  require  anything  more.'' 

No  implication  of  indemnity  arises  from  the  mere  placing  of 
process  in  the  hands  of  an  officer,  without  directions  to  execute  it 
in  a  particular  manner:  Nelson  v.  Cook,  17  111.  443;  note  to  Arnold 
V.  Fowler,  94  Md.  497,  51  Atl.  299,  89  Am.  St.  Kep.  444,  and  note; 
but  where  the  plaintiff  points  out  property  to  be  levied  on  it  is  in- 
demnity, and  if  it  is  not  sufficient  the  officer  is  bound  to  object  at 
once,  that  the  objection  may  be  met  and  removed:  Mullings  v. 
Bothwell,  29  Ga.  706;  Levy  v.  Shockley,  29  Ga.  710,  If  after  notice 
of  an  adverse  claim  to  the  property  the  shej^iff  does  not  demand 
indemnity,  he  is  liable  if  the  goods  belong  to  the  defendant:  Miller 
V.  Comnronwealth,  5  Pa.  St.  294.  In  Patterson  v.  Anderson,  40  Pa. 
St.  359,  80  Am.  Dec.  579,  it  was  held  that  where  indemnity  was  re- 
fused when  levying  on  partnership  property  under  a  writ  against 
one  partner,  the  sheriff  might  return  nulla  bona,  or  refuse  to  sell 
anything  but  the  defendant's  interest  in  the  property.  As  to  the 
right  to  demand  indemnity  at  common  law,  see  State  v.  Koontz,  83 
Mo.  323. 

2.  Indemnity  as  Estoppel  to  Plead  Title  in  Stranger.— Although 
there  are  some  authorities  against  it,  the  better  rule,  and  the 
stronger  numerically,  is  that  the  giving  of  indemTiity  to  an  officer 
does  not  estop  him  from  denying  the  defendant's  title  to  the 
property,  for,  as  is  pointed  out  in  Hamblet  v.  Herndon,  3  Humph. 
(Tenn.)  34:  ''It  is  absurd  to  sue  a  man  for  a  false  return,  and  then 
refuse  to  permit  him  to  prove  that  the  return  was  true."  In  ac- 
cord are  Wadsworth  v.  Walliker,  45  Iowa,  395,  24  Am.  Eep.  788; 
Dolson  V.  Saxton,  11  Hun  (N.  Y.),  565,  overruling  Curtis  v.  Patter- 
son,   8    Cow,    (N.    Y.)    65;    Commonwealth    v.    Watmough,    6    Whart. 
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(Pa.)  117;  Commonwealth  v.  Vandyke,  57  Pa.  St.  34;  Freiberg  v. 
Johnson,  71  Tex.  558,  9  S.  W.  455.  So  it  is  a  good  defense,  even 
though  indemnity  is  offered,  for  the  sheriff  to  show  that  there  are 
lieng  on  the  property  in  excess  of  its  value:  Phelps  etc.  Co.  v. 
Skinner,  63  Kan.  364,  65  Pac.  667.  In  Evans  v.  Thurston,  53  Iowa, 
122,  4  N,  W.  895,  a  distinction  is  made  between  where  indemnity 
is  offered  for  the  seizure  of  property  on  execution  and  where  of- 
fered upon  attachment  proceedings;  in  the  former  case  it  i?  held 
he  cannot  show  the  goods  to  belong  to  a  third  person,  while  in  the 
latter  he  can,  and  on  that  ground  distinguishing  it  from  Wadsworth 
v.  Walliker,  45  Iowa,  395,  24  Am.  Eep.  788. 

For  cases  holding  that  the  officer  is  estopped  see  Bayley  v.  Bates, 
8  Johns.  (N.  Y.)  185;  Van  Cleef  v.  Fleet,  15  Johns.  (N.  Y.)  147; 
Corson  v.  Hunt,  14  Pa.  St.  510,  53  Am.  Dec.  568;  Stone  v.  Pointer, 
5   Munf.    (Va.)    2S7. 

t.  Use  of  Force. — As  to  what  right  an  officer  has  to  break  into  a 
house  in  executing  civil  process,  is  stated  by  the  Texas  court,  in 
Hillman  v.  Edwards  (Tex.  Civ.  App.),  66  S.  W.  788:  "It  is  a  well- 
settled  rule  of  common  law  that  in  the  execution  of  civil  process 
an  officer  is  not  authorized  to  break  open  an  outer  door,  or  raise 
a  window,  or  forcibly  enter  the  dwelling-house  of  the  defendant  in 
execution,  used  and  occupied  as  such  by  him,  without  his  consent. 
If  he  gains  admission  without  force,  he  may  go  from  room  to  room, 
cf  forcibly  enter  an  inner  door,  or  break  open  trunks,  wardrobes, 
etc.,  for  the  purpose  of  a  necessary  levy:  2  Freeman  on  Execu- 
tions, par.  256;  Murfree  on  Sheriffs,  par.  268;  Kelley  v.  Schuyler, 
20  E.  I.  432,  78  Am.  St.  Eep.  887,  39  Atl.  893;  Ilsley  v.  Nichols, 
12  Pick.  (Mass.)  270,  22  Am.  Dec.  425;  Swain  v.  Mizner,  8  Gray 
(Mass.),  182,  69  Am.  Dec.  244;  Snydacker  v,  Brasse,  51  111.  357,  99 
Am.  Dec.  551;  People  v.  Hubbard,  24  Wend.  (N.  Y.)  369,  35  Am. 
Dec.  628;  State  v,  Beckner,  132  Ind.  371,  32  Am.  St.  Eep.  257,  31 
N.   E.   950." 

Where  an  officer  takes  possession  of  a  store  under  a  writ  of  at- 
tachment and  excludes  the  owner,  it  is  a  trespass,  for  which  he  is 
liable:  Holland  v.  Anthony,  19  E.  I.  216,  36  Atl.  2.  In  justifying 
an  assault  committed  in  levying  sn  attachment,  the  officer  must 
plead  and  prove  title  to  his  office  and  cannot  show  it  under  the 
general  issue:   Smith  v.  Wilson,  21  E.  I.   327,  43   Atl.   634. 

An  officer  shooting  a  fleeing  misdemeanant,  who  is  attempting  to 
escape  from  arrest,  is  liable:  Brown  v.  Weaver,  76  Miss.  7,  71  Am. 
St.  Eep.   512,  23   South.   3S8. 

u.  Liability  for  Lsoiching  of  Prisoner. — In  the  absence  of  a  ma- 
licious intent,  a  sheriff  is  not  liable  for  damages  for  the  death  of 
a  prisoner  caused  by  a  lawless  mob,  although  he  was  warned  of 
the  outrage,  and  was  present  and  offered  no  resistance:  State  v. 
Wade,  87  Md.  529,  40  Atl.  104. 

V.  Liability  to  Surety. — Where  an  execution  against  two  does 
not    distinguish   which    is   the    ijrincipal    and   which    the    surety,    the 
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sheriff  has  a  right  to  collect  it  from  either,  and  the  surety  has  no 
cause  of  action  against  him  for  collecting  it  from  him,  although 
directed  by  the  plaintiff  to  collect  it  from  the  other.  The  officer  had 
the  right  to  go  by  the  writ,  in  which  they  were  not  distinguished: 
Shuford  V.  Cline,  13  Ired.  463;  nor  is  an  officer  liable  to  a  surety 
for  omitting  to  levy  on  the  property  of  the  principal,  or  for  mak- 
ing a  false  return  of  no  property,  although  by  such  omission  the 
surety  was  compelled  to  satisfy  the  judgment,  for  the  officer  owes 
the  surety  no  duty  at  common  law  and  so  is  not  responsible  to 
him:  Gregg  v.  Crawford,  4  Ala.  180,  37  Am.  Dec.  739,  Mere  per- 
sonal knowledge  of  the  sheriff,  or  personal  notice  to  him,  of  the 
fact  of  suretyship,  does  not  charge  him  with  the  duty  of  first  levy- 
ing upon  the  property  of  the  principal  and  exhausting  that  before 
levying  on  the  goods  of  the  surety;  and  if  the  law  provides  for  a 
trial  of  the  question  of  suretyship,  that  must  be  first  had  before 
any  liability  will  attach  to  the  sheriff:  Bliss  v.  Douch,  110  Ind. 
£96,  11  N.  E.  293. 

Where,  on  the  dissolution  of  an  injunction,  execution  was  issued 
for  the  principal  debt,  and  was  placed  in  the  hands  of  a  sheriff, 
to  whom  the  defendant  delivered  property  to  be  sold  for  the  payment 
of  the  debt,  and  the  sheriff  left  it  in  the  defendant's  possession, 
and  it  ^vas  removed  from  the  state  and  the  defendant  proved  in- 
solvent, the  sheriff  was  held  liable  to  the  surety  in  the  injunction 
bond,  who  was  forced  to  pay  the  debt:  Kowe  v.  Williams,  7  B. 
Mon.    (Ky.)    202. 

w.  Deputy  Sheriffs. — As  to  third  persons,  the  official  acts  of 
deputy  sheriffis  are  the  acts  of  the  sheriff:  Jameson  v.  Mason, 
12  Vt.  599;  and  for  their  acts  and  omissions  in  the  performance  of 
duties  imposed  by  law  he  is  liable,  and  is  released  only  if  a  dis- 
cretion is  intrusted  by  the  creditor  to  the  deputy,  who  acts  under 
it:  Mason  v.  Ide,  30  Vt.  697;  and  an  attachment  by  a  deputy  sheriff 
is  an  official  act  for  which  the  sheriff  is  liable:  Eider  v.  Chick,  59 
N.  H.   50. 

In  Buck  v.  Ashley,  37  Vt.  475,  the  distinction  between  the  lia- 
bility of  a  deputy  sheriff  for  misfeasance  and  for  nonfeasance  is 
pointed  out.  In  the  former  case  he  is  responsible,  but  not  in  the 
latter,  for  if  nonfeasance  be  the  basis  of  the  action,  as  not  pro- 
viding a  suitable  place  for  goods  attached,  the  sheriff  only  can  be 
sued,  and  not  the  deputy. 

For  the  acts  of  his  deputy  trespass  vi  et  armis  lies  against  a 
sheriff:  Grinnell  v.  Phillips,  1  Mass.  530;  and  such  trespass  is  in 
law  considered  to  have  been  committed  by  him  and  need  not  be 
charged  as  having  been  committed  through  the  deputy:  Hirsch  v. 
Eand,  39  Cal.  315. 

X.     Summary  Remedies. 
1.     Rule  or  Amercement. — Not   only  may  a   sheriff  be  sued  for  a 
dereliction  of  duty,  in  a  civil  action,  but  a  more  summary  and  less 
Am.  St.  Rep.,  Vol.   95—9 
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lengthy  reirredy  is  also  left  open  to  him,  and  this  is  by  rule  or 
amercement,  which  every  court  has  the  inherent  power  to  grant  for 
failure  to  carry  out  its  orders:  ISTagle  v.  Lumpkin,  48  Ga.  521; 
Crawford  v.  Williams,  76  Ga.  792;  Fisher  v.  Franklin,  38  Kan.  251, 
16  Pac.  341.  To  fix  the  sheriff's  liability  by  rule  two  things  are 
necessary — contempt  of  court  in  not  executing  its  process,  and  in- 
jury to  the  plaintiff.  The  nature  of  a  rule  Is  explained  clearly 
and  concisely  in  State  v.  Sheriff,  1  Mill  (S.  C),  145,  in  the  follow- 
ing words:  "Tt  is  certainly  the  duty  of  a  sheriff,  as  well  as  every 
other  officer,  who  undertakes  the  duties  of  an  office,  to  perform 
them  faithfully  and  punctually;  and  if  he  does  not  do  those  duties, 
then  he  becomes  responsible.  This  responsibility  is  of  a  twofold 
nature — to  the  state  as  a  Dublie  officer,  and  to  the  individual  who 
suffers  by   his   misconduct.     To   the   state   he   is   responsible   for   not 

performing  the  duties  of  his  office To  the  individual  he  is  liable 

by  action  at  law,  for  consequential  damages,  in  all  cases  of  neg- 
lect, or  omission  in  office,  in  which  a  jury  will  give  a  verdict  com- 
mensurate with  the  nature  of  the  injury  the  defendant  has  sus- 
tained by  the  misconduct  of  the  sheriff.  In  all  cases,  however, 
where  the  facts  of  the  case  are  plain  and  obvious,  and  where  they 
can  be  ascertained  to  a  great  degree  of  certainty,  and  it  is  evident 
and  notorious  that  a  sheriff  has  been  negligent,  or  obviously  re- 
fuses to  do  his  duty,  in  such  cases  the  court  will,  for  the  sake  of 
speedy  justice,  punish  by  attachment.  But,  in  intricate  and  difficult 
cases  depending  on  law  or  fact,  or  on  both  combined,  the  court 
will  leave  the  parties  to  their  remedies  at  law,  when  an  oppor- 
tunity will  be  afforded  of  fully  investigating  those  facts  and  cir- 
cumstances, agreeably  to  the  rules  of  law,  and  where  each  party 
will  have  justice  meted  out  to  them  by  the  country":  See,  also, 
Ex  parte  Eobertson,  27  Tex.  App.  628',  11  Am.  St.  Kep.  207,  ll"  S. 
W.   669. 

It  has  been  held  that  a  rule  upon  a  sheriff  for  neglect  of  duty 
is  a  remedial  process,  and  not  penal,  and  is  given  a  plaintiff  in  lieu 
of  his  debt,  in  the  nature  of  a  civil  action:  Hustick  v.  Allen,  1  N. 
J.  L.  168;  but  it  is  more  often  considered  as  highly  penal  in  its 
nature,  as  depriving  a  person  of  a  jury  trial,  and  so  to  be  strictly 
construed:  Bushncll  v.  Eaton,  Wright  (Ohio),  720;  Duncan  v.  Drake- 
ley,  10  Ohio,  45;  Bank  of  Gallipolis  v.  Domigan,  12  Ohio,  221,  40 
Am.  Dec.  475;  Watkins  v.  Barnes,  1  Snecd  (Tonn.),  201.  The  ser- 
geant at  arms  of  a  district  court  is  not  liable  for  a  statutory 
penalty  for  not  performing  duties  imposed  by  law  upon  con- 
stables:  Mxon   V.  Fithian,  61   N.  J.  L.  4,  38  Atl.   698. 

An  attachment  for  contempt  in  not  paying  over  money  or  in  not 
collecting  it  is  in  effect  a  civil  proceeding  of  a  summary  nature, 
and  after  it  is  resorted  to,  the  officer  cannot  afterward  be  sued  in 
a  civil  action  for  detention:  Daniel  v.  Capers,  4  McCord,  237;  and 
whatever  defense  might  be  made  by  the  officer  when  sued  in  an 
action  on  the  case  may  be  used  as  a  defense  in  proceedings  by  motion 
for   a  rule:  Billingsly   v.   Kankin,   2   Swan,   82. 
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The  foundation  of  a  rule  absolute  is  the  contempt  of  court  in  not 
obeying  its  orders,  and  it  will  not  be  enforced  by  attachment,  but 
be  set  aside,  if  it  appear  that  the  officer  is  not  really  liable,  and 
judgnrent  on  a  rule  is  always  open  for  this  purpose,  under  the  dis- 
cretion of  the  court,  and  is  not  final  and  conclusive  as  if  rendered 
between  parties  litigant:  Holoonibe  v.  Dupree,  50  Ga.  335;  Wake- 
field V.  Moore,  65  Ga.  268.  Until  the  sheriff  shows  that  he  has 
used  all  means  in  his  power  to  repair  the  damage  due  to  his  de- 
fault, the  attachment  will  not  be  set  aside:  Pitman  v.  Clarke,  1 
McMull.  316;  but  it  should  be  if  the  party  suing  out  the  attach- 
ment has  suffered  neither  delay  nor  loss,  upon  the  officer  doing 
what  he  should  have  done  in  the  first  instance:  M'Lean  v.  Du  Bose, 
1    Bail.    646. 

Where  a  judgment  nisi  for  a  hundred  dollars  is  rendered  against 
a  sheriff  for  failure  to  make  a  return,  and  no  sufficient  excuse  is 
shown,  the  judgment  should  be  made  absolute:  Graham  v.  Sturgill, 
123  N.  C.  384,  31  S.  C.  705;  and  proof  that  the  writ  was  directed 
by  the  clerk  to  the  sheriff  of  another  county,  and  mailed  in  due 
time  to  reach  him  in  the  ordinary  course  of  mail,  was  held  sufficient 
prima  facie  evidence  to  authorize  the  entry  of  a  judgment  for  an 
amercement,  nisi,  if  there  was  no  return  of  process:  State  v.  Latham, 
51  N.  C.   (6  Jones)   233. 

In  Texas  a  statute  provides  that  an  officer  failing  to  levy  execu- 
tion shall  be  liable  for  the  debt  and  interest  to  be  recovered  on 
motion:  Murray  v.  Evans  (Tex.  Civ.  App.),  60  S.  W.  786;  and 
where  a  statutory  penalty  of  ten  per  cent  is  given  for  failure  to 
pay  over  money  collected,  it  was  held  that  it  could  be  enforced  only 
by  motion:  Scogins  v.  Perry,  46  Tex.  113.  Failure  to  nrake  money 
on  a  fieri  facias,  when  by  due  diligence  it  might  have  been  made, 
is  "failure  to  execute  process,"  for  which  a  sheriff  may  be  ruled: 
Andrews  v.  Keep,  38  Ala.  315.  In  Davis  v.  Irwin,  8  Ga.  153^  a 
sheriff  sold  a  slave  under  an  execution,  and  delivered  it  with  the 
understanding  that  he  was  to  receive  a  check  at  a  bank  the  next 
day;  in  the  meantime  the  slave  ran  away  and  the  check  was  re- 
fused; and  the  sheriff  was  held  liable  to  be  ruled  for  the  balance 
of  the  purchase  money. 

An  attachment  against  an, officer  should  be  awarded  only  for  will- 
ful default,  and  where  he  fails  to  pay  over  money,  not  from  cor- 
ruption or  neglect,  but  because  of  a  well-grounded  doubt,  he  should 
be  sued  in  an  action  at  law,  and  not  by  rule:  Wilson  v.  Broder,  10 
Cal.  486;  Custer  v.  Agnew,  83  111.  194;  Mongie  v.  Cheney,  1  Hill 
(S.  C),  145;   Corry  v.  Tate,  48  S.  C.  548,  26  S.  E.  794. 

For  failure  to  return  a  writ,  a  sheriff  nray  be  amerced  at  a  sub- 
sequent term  of  court:  Halcombe  v.  Kowland,  30  N.  C.  (8  Ired) 
240;  Hyatte  v.  Allison,  48  N.  C.  (3  Jones)  533;  and  he  is  still  liable 
to  amercement,  though  his  term  of  office  has  expired:  Bell  v. 
Thorpe,  44  Ga.  509;  Armstrong  v.  Grant,  7  Kan.  285;  Hus'ick  v. 
Allen,  1  K  J.  L.  168.  But  see  State  v.  Woodsidc,  29  N.  C.  (7  Ired.) 
296. 
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It  is  sometimes  required  that,  before  making  the  motion  for  a 
rale,  notice  in  writing  be  given,  the  purpose  of  which  is  to  give 
the  officer  opportunity  to  prepare  to  resist  it,  if  undeserved,  or  to 
prevent  it  by  paynrent:  State  v.  Judges,  etc.,  10  N.  J.  L.  319;  such 
notice  is  operative  from  the  time  of  service,  regardless  of  date: 
Scott  v.  Dow,  14  ISI.  J.  L.  350.  It  is  not  sufficient  notice  of  motion 
to  amerce  to  assign  as  ground."  ' '  for  not  executing  writ  of  execu- 
tions"; it  must  assign  neglect  or  refusal  to  execute  it:  Stryker  v. 
Merseles,  24  N".  J.  L.  542.  Motion  against  a  sheriff  for  failing  to 
make  a  return  is  not  sustained  by  an  insufficient  or  false  return: 
Watldns  v.  Barnes,  1   Sneed   (Tenn.),   201. 

A  sheriff  may  show,  in  a  rule  for  failure  to  levy  on  property, 
that  the  plaintiff  has  been  paid  on  the  fieri  facias  since  the  judg- 
ment money  not  credited  thereon,  and  thus  show  less  injury  to  the 
plaintiff;  and  it  is  error  to  make  the  rule  absolute  for  the  whole 
sum  apparently  due  on  the  face  of  the  writ:  Wheeler  v.  Thomas, 
57  Ga.  161. 

It  is  only  the  person  injured  who  can  obtain  a  rule.  Thus,  a  rule 
against  a  sheriff  for  surrendering  property,  without  taking  a  bond 
as  required  by  law,  is  a  judgment  in  favor  of  the  attaching  cred- 
itor for  the  injury  done  to  him,  and  a  prior  attaching  creditor  has 
no  claim  for  the  money  so  paid,  as  it  does  not  belong  to  the  judg- 
ment debtor,  and  is  not  the  proceeds  of  the  property:  Ford  v.  Perk- 
erson,  59   Ga.   359. 

2.  Constitutionality. — A  statute  authorizing  summary  proceedings 
by  motion  against  a  sheriff  for  official  misconduct,  does  not  violate 
the  constitution  by  denying  a  trial  by  jury:  Wells  v.  Caldwell,  1 
A.  K.  Marsh.  (Ky.)  441;  Lewis  v.  Garrett,  5  How.  (Miss.)  434,  in 
which  latter  case  the  court,  speaking  of  the  power  to  punish  by 
attachment  said:  "This  power  is  essential  not  only  to  preserve  the 
just  authority  and  respectability  of  courts,  but  to  subserve  the  ends 
of  justice.  This  being,  then,  one  of  the  attributes  of  all  courts  of 
justice,  by  the  inrmemorial  sanctions  of  the  common  law,  and  es- 
sentially necessary  for  their  preservation,  the  statute  which  con- 
ferred the  power  on  the  court  to  render  the  judgment  in  the  present 
case  is  no  infringement  of  the  constitutional  rights  of  the  sheriff. 
It  merely  regulates  the  mode  of  the  exercise  of  the  power  inherent 
in  the  court,  of  punishing  its  own  officer  for  a  contempt,  and  makes 
that  power  auxiliary  to  the  just  rights   of  the  party  who  has  been 

injured." 

VII.     Inspectors. 

The  duties  of  an  inspector  are  usually  regarded  as  ministerial,  for 
a  failure  to  perform  which  they  are  liable  to  all  whom  they  injure. 
Where  a  city  ordinance  requires  the  building  inspector  to  inspect 
buildings  in  the  course  of  construction  and  to  see  that  they  are 
being  constructed  as  provided  by  ordinance,  a  duty  is  imposed  on 
him  to  enforce  obedience  from  builders,  for  a  neglect  of  which  he 
is  liable  in  damages  to  one  injured  by  the  falling  of  a  building  eon- 
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structed  in  a  careless  and  negligent  manner:  Merritt  v,  McNally, 
14  Mont.  228,  36  Pac.  44.  So  where  a  statute  provides  that  an 
inspector  falsely  branding  oil  tested  shall  be  liable  for  the  injuries 
caused  thereby,  he  is  liable,  irrespective  of  whether  he  actually 
knew  that  the  brand  was  false:  Hatcher  v.  Dunn  (Iowa),  66  N.  W. 
905.  And  if  an  inspector  affixes  his  brand  to  an  article,  without 
knowing  its  condition,  he  is  responsible  for  all  injuries  occasioned 
thereby  to  a  person  purchasing  upon  the  credit  of  the  brand:  Nick- 
erson  v.  Thompson,  33  Me.  433;  in  Gordon  v.  Livingston,  12  Mo. 
App.  267,  however,  it  was  held  that  a  grain  inspector's  liability 
for  a  false  certificate,  negligently,  but  not  fraudulently  given,  did 
not  extend  to  a  purchaser  of  the  grain  who  bought  upon  the  faith 
of  the  certificate,  but  with  whom  the  inspector  had  not  contracted, 
on  the  ground  that  to  constitute  actionable  negligence  the  person 
causing  the  injury  must  owe  a  duty  to  the  person  sustaining  the 
loss. 

An  inspector  of  pork  is  personally  responsible  for  want  of  ordin- 
ary diligence  in  the  discharge  of  his  official  duties;  and  where  he 
certifies  a  quantity  of  pork  as  of  a  certain  quality,  he  is  responsible 
for  its  being  so  not  only  at  the  date  of  his  certificate,  but  for  its 
remaining  so  for  the  length  of  time  during  which  the  article  is 
usually  expected  to  continue  in  that  condition,  if  properly  taken 
care  of;  and,  in  consequence  of  its  being  of  an  inferior  quality, 
the  purchaser  may  recover  from  him  the  anrount  of  any  loss  sus- 
tained, on  a  resale  of  the  article:  Tardos  v.  Bozant,  1  La.  Ann. 
199. 

An  inspector  of  fish  is  liable  for  damages  occasioned  by  want  of 
reasonable  skill,  care,  and  fidelity  on  the  part  of  his  deputies,  in  the 
discharge  of  their  duties,  but  not  for  their  mere  errors  of  judgment: 
Pearson  v.  Purkett,  32  Mass.  (15  Pick.)  264.  So  the  powers  and 
duties  of  a  fish  inspector  to  inspect  fish  offered  for  sale  in  a  city 
and  to  destroy  all  such  as  are  unwholesome  and  unfit  to  be  eaten  are 
judicial,  for  a  carelesis,  improper,  or  erroneous  performance  of  which 
he  is  not  liable,  so  long  as  acting  within  his  jurisdiction:  Path  v. 
Koeppel,  72  Wis.  289,  7  Am.  St.  Eep.  867,  39  N.  W.  539. 

Although  a  statute  regulating  the  inspection  of  beef  and  pork  im- 
poses a  penalty  upon  the  inspector,  one-half  to  go  to  the  use  of  the 
town  where  the  offense  is  committed,  and  the  other  to  the  use  of  the 
person  suing  for  the  same,  a  person  injured  by  the  inspector's  neglect 
of  duty  may  recover  damages  sustained  thereby  in  action  on  the 
case:  Hayes  v.  Porter,  22  Me.  371;  for  ''where  the  law  has  affixed 
forfeitures  for  certain  infractions  thereof  or  for  neglects  in  not  con- 
forming to  its  requirements,  whereby  individuals  are  injured,  they 
are  not  in  consequence  thereof  deprived  of  the  remedy,  which  would 
exist  if  no  penalties  were  prescribed." 

In  Miller  v.  Ouray  Elec.  etc.  Co.  (Colo.  App.),  70  Pac.  447,  it  was 
held  that  a  statute,  providing  that  it  should  be  the  duty  of  the  county 
commissioners  to  make  personal  examination  of  the  jail  of  their 
county  during  each  session  of  the  board,  and  correct  all  irregularities 
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and  improprieties  there  existing,  imposed  a  duty  due  to  the  public 
alone,  and  that  the  failure  of  the  county  commissioners  properly  to 
inspect  the  electric  wiring  of  the  jail,  by  reason  of  which  the  jail 
burned  down  and  a  prisoner  was  killed,  did  not  render  the  county 
commissioners  individually  liable  for  such  death. 

VIII.     Notaries  Public. 

The  liability  of  notaries  public  for  official  acts  or  omissions  is  fully 
treated  in  the  note  to  Joost  v.  Craig,  82  Am.  St.  Eep.  380,  and  will, 
therefore,  be  omitted  here. 


CUETIS  V.  RICHAEDS. 
[4  Idaho,  434,  40  Pac.  57.] 
JUDGMENTS— Final— Change  of  Attorneys. — A  judgment  on 
a  motion  to  change  attorneys  in  a  pending  action  is  final,  and  an  ap- 
peal may  be  taken  therefrom,     (p.  136.) 

ATTORNEY  AND  CLIENT. — An  attorney  is  more  than  a  mere 
agent  of  his  client.  He  is  also  an  officer  of  the  court,  and  within 
his  sphere  and  in  the  line  of  his  special  powers,  he  is  as  independent 
as  the  judge  of  the  court,  and  has  not  only  his  duties  and  obligations 
to  the  court  and  to  his  cliont,  but  he  has  rights  and  powers,  entirely 
different  from,  and  superior   to,  an   ordinary  agent,     (p.  136.) 

ATTORNEY  AND  CLIENT— Change  of  Attorney— Right  to 
Compensation. — A  person  has  no  right  arbitrarily  to  change  his  at- 
torney without  paying  or  securing  fees  earned,  and  the  original  at- 
torney is  not  bound  to  consent  to  a  substitution,  or  deliver  papers 
upon  which  he  has  a  lien,  until  the  amount  of  his  just  demands  is 
ascertained  by  a  court  or  referee,  and  paid  or  secured,     (p.  137.) 

A.  A.  Fraser  and  W.  E.  Borah,  for  the  appellant. 

M.  C.  Athey  and  \Y.  H.  Clagott,  for  the  respondent. 

435  ]\iOEGAX,  C.  J.  This  is  a  proceeding  under  section 
3999  of  the  Eevised  Statutes  of  Idaho.  The  original  action 
from  which  this  arose  was  one  wherein  Eichard  Cable  was  plain- 
tiff and  "William  B.  Knott  was  defendant,  then  pending  in  the 
district  court  in  and  for  Ada  county,  in  which  the  petitioners, 
vvho  are  attorneys  at  law,  were  employed  by  the  defendant  to 
act  as  his  attorneys  in  defense  of  his  rights  in  said  suit,  and 
they  acted  as  such  from  the  twenty-fifth  day  of  January,  1891, 
until  the  fifteenth  day  of  February,  1895,  when  defendant 
served  a  notice  upon  said  attorneys  that  he  discharged  them 
as  attorneys  in  said  action,  to  which  notice  petitioners  replied 
that,  as  a  condition  precedent  to  said  discharge,  they  required 
him  to  pay  their  fees  in  said  cause,  or  secure  the  same.     There- 
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upon  the  defendant  in  said  cause  filed  a  motion  asking  that 
petitioners  be  discharged  by  order  of  the  said  court.  The  allow- 
ance of  this  motion  was  resisted  by  the  petitioners  for  the  rea- 
son '*^^  that  defendant  had  not  shown  any  dereliction  of  profes- 
sional duty  on  the  part  of  the  said  attorneys  in  the  defense  of 
said  suit,  nor  had  he  paid  or  secured  the  fees  of  said  attorneys 
for  services  rendered  in  said  cause.  Upon  the  hearing  of  said 
motion  the  district  court  finds  as  follows:  "That  there  has 
been  (1)  no  dereliction  of  duty  on  the  part  of  said  attorneys 
in  defense  of  said  cause;  (2)  that  there  exists  between  said 
defendant  and  his  said  attorneys  such  a  condition  of  mutual 
ill-will  as  will  prevent  them  from  acting  together  properly  in 
the  confidential  relation  of  attorneys  and  client;  and  ordered 
that  said  motion  of  said  defendant  to  change  his  attorneys  of 
record  be  granted" — ^to  which  order  defendant*  excepted,  and 
bring  said  matter  to  this  court  on  a  writ  of  error. 

Counsel  for  respondent  contends  that  this  court  has  no  jur- 
isdiction to  review  the  action  of  the  court  below  herein.  Sec- 
tion 3999  of  the  Revised  Statutes  of  Idaho  gives  the  district 
court  authority  to  order  a  change  of  attorney  upon  the  ap- 
plication of  the  client,  after  notice  to  the  attorney  at  any  time 
before  judgment  or  final  determination.  In  this  case  the  de- 
fendant filed  a  motion  asking  for  an  order  changing  his  at- 
torneys and  substituting  M.  C.  Athey  as  the  attorney  for  said 
defendant.  This  motion,  as  is  stated  above,  was  resisted  for 
the  reasons  given.  This,  then,  became  a  special  proceeding  for 
the  removal  of  said  attorneys,  in  which  the  defendant  in  the 
court  below  was  the  proponent  and  these  attorneys  were  de- 
fendants. By  the  provisions  of  subdivision  1  of  section  4807 
an  appeal  may  be  taken  to  the  supreme  court  from  a  final  judg- 
ment in  an  action  or  special  proceeding  commenced  in  the 
court  in  which  the  same  is  rendered.  As  to  these  parties  (the 
attorneys)  this  judgment  is  final ;  they  are  dismissed  from  this 
case  absolutely.  The  petitioners  therefore  have  a  right  to  bring 
their  cause  to  this  court  for  review. 

It  is  further  contended  that  the  attorney  is  simply  the  agent 
of  his  client.  To  a  certain  extent,  this  is  true;  but  he  is  more 
than  an  agent.  He  is  also  an  officer  of  the  court,  and  within 
his  sphere  and  in  the  line  of  his  special  powers  he  is  as  inde- 
pendent as  the  judge  of  the  court,  and  has  not  only  his  duties 
^^''  and  obligations  to  the  court  and  to  his  client,  but  he  has 
rights  and  powers  entirely  different  from  and  ^perior  to  an 
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ordinary  agent.  An  agent  receives  his  orders  from,  and  is  di- 
rected absolutely  and  wholly  by,  his  principal,  in  the  manage- 
ment of  his  business.  On  the  other  hand,  the  business  of  the 
client  which  is  submitted  to  his  attorney  is  managed  entirely 
by  the  attorney,  and  the  client  is  advised  and  directed  by  him. 
As  to  the  business  committed  to  his  care,  the  attorney  is  the 
eole  manager  and  director.  Hence,  his  responsibilities,  are 
much  greater  than  those  of  an  ordinary  agent.  His  reputation 
and  his  abilities  are  at  stake  to  some  extent  in  every  case  he 
undertakes.  Hence,  the  law  says  the  client  shall  not  discharge 
him  arbitrarily  in  the  midst  of  the  performance  of  his  duties. 
But,  if  you  desire  to  change  attorneys,  you  may  do  so  with 
the  consent  of  the  court  in  a  proper  proceeding.  As  in  thi<? 
case  the  court  examines  jnto  the  reasons  for  said  change,  and 
when  he  ascertains  that  the  attorney  has  prosecuted  his  client's 
business  to  the  best  of  his  ability  and  with  fidelity  to  the  trust 
imposed  upon  him,  he  so  finds.  Then,  if  the  substitution  is 
made,  there  is  no  reflection  upon  the  ability  or  faithfulness  of 
the  attorney.  As  to  his  right  to  fees  or  security  for  the  same 
as  a  condition  precedent  to  his  discharge,  the  law  says — and 
this  court  is  in  accord  with  this  view — "that  a  party  has  no 
right  arbitrarily  to  change  his  attorney  without  paying  or  secur- 
ing fees  earned,  and  the  original  attorney  is  not  bound  to  con- 
sent to  a  substitution,  or  deliver  papers  upon  which  he  has  a 
lien,  until  the  amount  of  his  just  demands  is  ascertained  by  a 
court  or  referee,  and  paid  or  secured'^:  Weeks  on  Attorneys, 
sees.  250,  267,  and  cases  there  cited;  Mechem  on  Agency,  sec. 
856;  In  re  Herman,  50  Fed.  517;  Eonald  v.  Association,  30 
Fed.  228 ;  Butchers'  Union  Slaughter-house  etc.  Co.  v.  Crescent 
City  Livestock  etc.  Co.,  41  La.  Ann.  355,  6  South.  309;  Gar- 
diner V.  Tyler,  36  How.  Pr.  63.  The  substitution,  however,  of 
attorneys,  is  a  matter  largely  in  the  discretion  of  the  court,  and 
we  do  not  say  that  there  may  not  be  a  case  in  which  attorneys 
may  be  discharged  without  paying  or  securing  fees  already 
earned.  We  do  say  that  the  rule  of  law  is  that  fees  ^^^  or 
commissions  already  earned  must  be  paid  or  secured  before 
substitution  can  be  had.  If  this  is  impossible  in  any  given 
case,  this  fact  must  be  shown  by  the  party  moving  the  dis- 
charge and  substitution,  and  then  it  should  appear  that  justice 
to  the  client  or  attorney  demands  the  change.  We  do  not  say 
that  there  docs  not  exist  in  this  case  such  a  state  of  facts  as 
renders  a  change  necessary  and  proper,  and  therefore  do  not 
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condemn  the  judgment  of  the  court  below;  but  this  change 
should  not  be  made  without  first  paying  "or  securing  the  fees 
earned,  unless,  as  is  stated,  the  court  below  should  deem  this 
impossible  or  impracticable.  Eor  these  reasons  the  judgment 
of  the  court  below  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Huston  and  Sullivan,  JJ.,  concur. 


An  Attorney  at  Law  is  an  officer  of  court:  See  the  monographic  note 
to  Burns  v.  Allen,  2  Am.  St.  Eep.  847.  Once  admitted  to  represent 
a  party,  it  is  held  that  he  cannot  be  discharged  without  the  consent 
of  the  court,  until  the  suit  is  ended:  Walton  v.  Sugg,  Phill.  (N.  C.) 
98,  93  Am.  Dec.  580.  As  to  the  respective  rights  and  powers  of  at- 
torney and  client  to  manage  the  action,  see  the  monographic  notes  to 
Board  of  Commissioners  v.  Younger,  87  Am.  Dec.  166-170;  Cameron 
V.  Boeger,  93  Am.  St.  Eep.  169-179.  An  attorney  has  a  lien  on  all 
papers  and  documents  coming  into  his  hands  professionally:  See  the 
monographic  note  to  Hanna  v.  Island  Coal  Co.,  51  Am,  St.  Eep.  251, 
on  liens  of  attorneys. 


STATE  V.  McDO.N'ALD. 

[4  Idaho,  468,  40  Pac.  312.] 
OFFICIAL  BONDS — Failure  of  Officer  to  Sign. — The  omission 
of  an  officer  to  sign  his  official  bond  does  not  release  him  or  his  sure- 
ties from  any  liability  arising  under  the  terms  or  conditions  of  his 
bond.     Such  bond  is  joint  and  several,     (p.  139.) 

OFFICIAL  BONDS— Estoppel  Against  Surety. — A  surety  on  an 
official  bond  is  estopped  from  denying  any  fact  recited  therein,  when, 
by  such  denial,  he  seeks  to  avoid  liability  in  an  action  between  the 
parties  to  the  bond.     (p.  139.) 

OFFICIAL  BONDS— Performance  of  Duties  Secured.— Au  offi- 
cial bond  conditioned  on  the  failthful  discharge  of  all  duties  re- 
quired of  the  sheriff  by  law  covers  the  discharge  of  his  duties  as 
license  or  tax  collector,  when,  by  law,  it  is  his  duty  to  collect  and 
pay  over  county  and  state  licenses,     (p.  139.) 

OFFICIAL  BONDS— Action  on  Pleading.— In  an  action  to  re- 
cover on. an  official  bond,  it  is  not  necessary  to  state  in  the  complaint 
the  several  items  of  defalcation  separately,     (p.  139.) 

OFFICIAL  BONDS— Liability  of  Surety.— If  an  official  bond 
is  joint  and  several,  action  may  be  maintained  against  all  of  the 
sureties  jointly  or  against  each  severally,      (pp.  139,  140.) 

OFFICIAL  BONDS.— Failure  of  a  Surety  on  an  Official  Bond 
to  Justify  does  not  release  him  from  liability,  if  the  bond  is  accepted 
without  requiring  him  to  justify,     (p.  140.) 

G.  M,  Parsons,  attorney  general,  for  the  state. 

Hagan  &  Beale  and  W.  W.  Woods,  for  the  respondent. 

^''*^  SULLIVAN",  J.     This  is   an   action  to  recover  on  an 
official  bond.     One  Eichard  A.  Cunningham  was  elected  sheriff 
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of  Shoshone  county  on  the  first  day  of  October,  1890,  and  on 
November  26,  1890,  "filed  his  official  bond.  Thereafter  a  ques- 
tion was  raised  as  to  the  validity  of  his  acts  as  sheriff,  on  the 
ground  that  he  had  failed  to  qualify  as  sheriff  within  thirty 
days  after  his  election.  To  avoid  any  complications  that  might 
in  the  future  arise  by  reason  of  that  fact,  Cunningham  was  ap- 
pointed sheriff  of  said  county  by  the  governor  of  the  state,  and 
on  the  suggestion  of  the  board  of  county  commissioners  he  filed 
another  bond,  on  the  18th  of  March,  1891.  Said  bond  was  duly 
approved  by  said  board.  Subsequent  to  the  filing  of  said  bond, 
the  said  sheriff  collected  and  received  for  licenses  seven  thou- 
sand three  hundred  and  three  dollars  and  five  cents,  and  also 
collected  for  the  use  and  benefit  of  said  county  fees  in  civil  cases 
amounting  to  seven  hundred  and  fifty-four  dollars  and  seventy- 
five  cents.  No  part  of  either  of  said  sums  has  he  ever  paid 
to  said  county  or  to  the  state  of  Idaho.  The  complaint  al- 
leges the  entry  of  said  Cunningham  into  said  sheriff's  office, 
his  giving  the  bond  sued  on,  his  collection  of  public  moneys, 
and  his  failure  to  pay  the  same  over  as  required  "^^^  by  law 
or  at  all;  and  prays  for  judgment  against  the  bondsmen  for 
the  sums  so  collected,  with  interest  and  costs.  To  the  com- 
plaint several  demurrers  were  interposed,  one  of  which  was 
joined  in  by  several  of  the  defendants,  and  others  by  separate 
defendants.  The  court  sustained  the  several  demurrers. 
Thereupon  the  plaintiff  refused  to  amend,  and  judgment  was 
entered  dismissing  the  action,  and  for  costs  against  the  state. 
This  appeal  is  from  the  judgment. 

The  first  point  made  by  the  demurrers  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  alleges  the  election  and  appointment  of  the  said 
Cunningham  to  said  office,  and  his  entry  upon  the  duties  of  said 
office;  also  that  he  gave  an  official  bond  conditional  upon  the 
faithful  performance  and  discharge  of  all  duties  required  of 
him  by  law  as  such  sheriff,  with  tlie  defendants  as  sureties 
thereon;  that  as  part  of  such  duties  he  collected  certain  license 
taxes  and  fees,  which  belonged  to  the  county  and  state,  and 
failed  and  refused  to  pay  the  same  over  as  by  law  required. 
The  complaint  states  a  cause  of  action,  without  ambiguitj  or 
uncertainty. 

It  is  contended  by  respondents  that  section  396  of  the  Ee- 
vised  Statutes  provides  that  the  bond  must  be  signed  by  the 
principal  and  at  least  two  sureties,  and,*  as  the  bond  sued  on 
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was  not  signed  by  the  principal,  it  is  void  for  that  reason.  The 
bond  recites  the  fact  that  said  Cunningham,  as  principal,  and 
the  defendants,  as  sureties,  are  jointly  bound  unto  the  state  of 
Idaho,  etc.  The  omission  of  the  principal  to  sign  the  bond 
did  not  release  him  from  any  liability  arising  under  the  terms 
of  the  bond,  nor  would  such  omission  release  the  sureties.  The 
failure  of  Cunningham  to  sign  as  principal  does  not  invalidate 
the  bond:  People  v.  Slocum,  1  Idaho,  02;  Kurtz  v,  Froquer, 
94  Cal.  91,  29  Pac.  413.  A  fact  which  must  be  borne  in  mind 
is  that  the  bond  is  joint  and  several. 

The  bond  sued  on  recites  that  Cunningham  was  elected,  when 
it  is  contended  it  was  given  in  pursuance  of  the  appointment 
of  the  governor.  The  misrecital  in  that  regard  (if  it  is  a  mis- 
recital)  is  not  sufficient  to  avoid  the  bond  and  release  the  sure- 
ties. The  clear  intention  of  the  sureties  was  to  give  a  band 
^'^^  for  the  faithful  performance  of  all  duties  required  of  Cun- 
ningham as  sheriff,  and  they  cannot  escape  liability  by  such  a 
trivial  technicality  as  that  mentioned.  And  further,  the  plain 
rule  of  law  is  that  the  surety  is  estopped  from  denying  any 
fact  recited  in  the  bond,  when,  by  such  denial,  he  seeks  to  avoid 
liability  in  an  action  between  the  parties  to  the  bond :  Mur- 
frce  on  Official  Bonds,  sec.  133,  and  authorities  thero  cited, 
also,  sec.  9;  Bigelow  on  Estoppel,  4th  ed.,  p.  355,  note  5,  p.  361, 
notes  3,  4;  People  v.  Love,  25  Cal.  251. 

The  next  contention  is  that  the  bond  was  given  on  Cunning- 
ham's behalf  as  sheriff,  and  not  as  license  or  tax  collector.  The 
law  makes  it  the  duty  of  the  sheriff  to  collect  and  pay  over 
county  and  state  licenses:  Eev.  Stats.,  sec.  2157.  The  bond 
is  conditioned  on  the  faithful  performance  and  discharge  of  all 
duties  required  of  the  sheriff  by  law.  There  is  nothing  in  this 
contention:  Murfree  on  Official  Bonds,  sec.  193. 

The  complaint  clearly  indicates  that  this  action  is  upon  tho 
bond  filed  March  18,  1891.  There  is  nothing  in  the  point  made 
by  the  demurrer  as  to  misjoinder  of  causes  of  action.  The 
several  items  of  defalcation  need  not  be  separately  averred:  1 
Estee's  Pleading  and  Practice,  sec.  5(i0. 

The  fourth  cause  of  demurrer  is  that  there  is  a  misjoinder 
of  parties  defendant.  It  is  claimed  that  the  defendants  did  not 
each  obligate  themselves  in  the  same  sum,  and  that  the  defend- 
ants Monk  and  Desaulnier  did  not  bind  themselves  in  any  sum. 
To  this  contention  it  is  sufficient  to  say  the  bond  is  joint  and 
several,  and  therefore  the  action  may  be  maintained  against  all 
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jointly  or  against  each  severally:  People  v.  Stacy,  74  Cal. 
373,  16  Pac.  192.  The  fact  that  a  surety  fails  to  justify  does 
not  release  him  from  liability,  if  the  bond  is  accepted  without 
requiring  him  to  justify:  Taylor  Co.  v.  King,  73  Iowa,  153,  5 
Am.  St.  Pep.  666,  34  N".  W.  774.  The  judgment  of  the  court 
below  is  reversed,  with  instructions  to  overrule  the  demurrers, 
and  to  proceed  with  the  case.     Costs  against  the  respondents. 

Morgan,  C.  J.,  and  Huston,  J.,  concur. 


An  Official  Bond,  if  not  signed  by  the  principal,  is  not,  under  or- 
dinary circumstances,  binding  on  the  sureties.  There  is  authority, 
however,  to  the  contrary.  But  the  fact  that  a  surety  does  not  justify 
does  not  relieve  him  from  liability,  if  the  bond  has  been  accepted 
without  such  justification:  See  the  monographic  note  to  Estate  of 
Ramsey  v.  People,  90  Am.  St.  Eep.  191-194. 


DUIS^LAP  V.  PATTISON". 

[4  Idaho,  473,  42  Pac.  504.] 
MINES  AND  MINING— Location  of  Claim  by  Agent.— The  lo- 
cation of  a  mining  claim  for  his  principal  may  be  nrade  by  an  agent 
or  attorney  in  fact,  and  every  act  necessary  thereto,  including  the 
affidavit  of  location,  may  be  made  and  performed. by  such  agent  or 
attorney,  if  the  facts  required  are  within  his  knowledge,     (p.  144.) 

W.  W.  Woods,  for  the  appellant. 

C.  W.  Beale,  for  the  respondents. 

'*'■*  MORGAN"',  C.  J.  Appellant  claimed  to  own  a  consoli- 
dated placer  mining  claim  in  Eagle  mining  district,  Shoshone 
county,  Idaho,  called  the  Noonday,  Midnight,  ISTo.  9,  and  No. 
10  placers,  and  made  application  for  patent;  and  thereupon  the 
respondents,  claiming  to  own  the  Eoanoke  and  Break  of  Day 
placers,  conflicting  almost  entirely  with  No.  9  and  No.  10 
placers,  filed  their  protest  and  adverse  claim  in  the  land  office 
in  Coeur  d'Alene  City,  Idaho,  and  within  the  statutory  time 
lirought  this  action,  which  is  an  adverse  suit.  The  appellant 
answered  the  complaint,  and  denied  the  validity  of  the  loca- 
tion of  the  Eoanoke  placer  claim  and  the  Break  of  Day,  and 
alleged  the  location  and  ownership  of  placer  claims  Nos.  9  and 
10,  and  title  in  himself.  To  prove  title  in  the  appellant,  he 
introduced  a  power  of  attorney  from  John  P.  Waite,  making 
and  constituting  the  said  defendant,  Moses  Pattison,  his  true 
and  lawful  attorney  for    himself    (Waite),  and    in  his  name. 
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place,  and  stead,  to  and  for  the  purpose  of  locating  in  his  name 
certain  ground  on  Eagle  creek,  Shoshone  county,  Idaho,  for 
placer  mining  purposes,  giving  and  granting  unto  him  (the 
said  attorney)  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  required  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully  to  all  intents  and  pur- 
poses as  the  said  Waite  might  or  could  do  if  personally  present. 
Thereupon  the  appellant  offered  in  evidence  a  location  notice, 
which  was  identified  as  the  location  notice  of  claim  No.  9, 
which  said  notice  was  excluded  by  the  court,  for  the  reason  that 
the  claim  was  located  in  the  name  of  John  K.  Waite  by  Moses 
^''^  Pattison,  his  attorney  in  fact,  and  was  sworn  to  by  Moses 
Pattison,  instead  of  John  K.  Waite,  the  locator  named  in  the 
notice;  the  court  holding  that  nobody  but  one  of  the  locators 
could  make  the  affidavit;  that,  in  the  case  before  the  court, 
John  K.  Waite  was  the  locator,  and  the  only  locator.  The  lo- 
cation notice  of  placer  mining  claim  No.  10  was  then  offered  ii 
evidence,  and  was  the  same  in  all  respects  as  that  of  No.  9,  ex- 
cept that  the  location  was  made  in  the  name  of  Alexander 
Pearson,  by  Moses  Pattison,  as  attorney  in  fact,  the  name  of 
Pearson  only  appearing  in  the  notice  as  the  locator,  and  was 
sworn  to,  as  No.  9,  by  Moses  Pattison.  This  location  notice 
was  excluded  also,  for  the  same  reason  as  that  given  for  the 
exclusion  of  No.  9.  Both  these  rulings  were  excepted  to  by 
the  defendant,  and  the  case  is  brought  to  this  court  on  appeal, 
the  only  error  contended  for  being  the  ruling  of  the  court,  as 
above  stated,  in  excluding  this  notice. 

Section  3104  of  the  Eevised  Statutes  of  Idaho  provides  that 
"at  the  time  of  presenting  a  notice  of  location  for  record,  or 
within  five  days  thereafter,  one  of  the  locators  named  in  the 
same  must  make  and  subscribe  an  affidavit  in  writing  on  or  at- 
tached to  the  notice,  in  the  following  form,  to  wit :  T,  

do  solemnly  swear  that  I  am  acquainted  with  the  mining  ground 

described  in  the  notice  of  location  herewith,  called  the  • 

ledge;  that  the  same  has  not  to  the  best  of  my  knowledge  and 
belief  been  before  located  according  to  the  laws  of  the  United 
States  and  this  territory,  or,  if  so  located,  that  the  same  has 
been  abandoned  or  forfeited,' "  etc. 

It  is  contended  on  the  part  of  appellant  that  the  construc- 
tion by  the  court  of  the  literal  language  of  the  statute,  re- 
quiring one  of  the  locators  named  in  the  notice  to  make  the 
foregoing  affidavit,  is  too  narrow.     In  the  case  of  Schultz  v. 
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Kceler,  2  Idaho,  333,  13  Pac.  481,  this  court  held  that  a  valid 
location  of  a  mining  claim  could  be  made  through  an  agent; 
and  in  Gore  v.  ]\IcBrayer,  18  Cal.  587,  the  court  holds  that  "it 
is  not  necessary  that  a  party  should  act  personally  in  taking  up 
a  claim,  or  in  doing   the  acts  required  to  give   evidence  of  the 
appropriation,  or  to  perfect  appropriation ;  and  that  such  acts 
are  valid  if  done  by  anyone  for  him  or  with  his  assent  or  ap- 
proval, ^"^^  and  assent  will  be  presumed."'     In  the  above  case  the 
notice  contained  the  name  of  the  locator,  as  well    as  those  for 
whom  location  was  made.     In  Morton  v.  Solano  etc.  Min.  Co., 
26  Cal.  530,  the  court  holds  that  a  person  may  locate  a  mining 
claim  in  the  name  of  himself  and  others  named  in  the  notice 
of  location,  and,  when  so  located,  title  will  be  good  in  the  others 
not  present  and  having  no  notice  of  the  location.     One  of  several 
colocators  of  a  mining  claim  may  cause   a  notice  of  a  mining 
claim  to  be  recorded  in  the  name    of  himself  and    others  not 
present,  and  the  location    will  be  good  :  Kramer    v.   Settle,  1 
Idaho,  485.     It  will  also  be  seen  that  section  3101  of  the  Ee- 
vised  Statiitcs    provides  that    the  locator  of  any    lode  mining 
claim  must,  at  the  time  of  making  the  location,  place  a  sub- 
stantial stake  or  post,  not  less  than  four  inches  square,  etc. ; 
and  yet  this  and  every  other  act    necessary  to  be  done  by  the 
Jocator    to  make  a    valid  location    m.ay  be  done    by  an  agent, 
although  the  statute  distinctly  states  that  the  locator  must  do 
these  things.     Further,   the  statute   provides  that  the   recorder 
must  record  the  claims,  and  yet  the  recorder    may  do  this  by 
his  deputy  or  agent,  or  by  a  mere  clerk  in  the  office,  although 
the  clerk  may  have  neither  power  of  attorney  to  act,  nor  even 
written  authority  of  any  kind,  nor  is  it  necessary  that  he  be  a 
sM'Orn  officer,  and  his  acts  are  as  valid  as  if  performed  by  the 
recorder  himself.     The  courts  have  repeatedly  held  that  claims 
may  be  located  by  an  agent,  as  well  as  by  the  principal.     There 
would  seem  to  be  no  reason  why  this  affidavit  might  not  be  as 
well  made  by  the  agent  as  by  the  principal;  in  fact  better,  as,  in 
case  the  claim  was  located  by  an  agent,  he  would  be  the  person 
acquainted  with  the  facts  necessary  to  be  stated  in  the  affidavit 
" — as  '"'that  he  was  acquainted  with  the  mining  ground  described 
that   it  had   not  been  theretofore   located,  or  that    it  had  been 
abandoned."     If  the  person  named  in  the  notice  must,  of  neces- 
sity, make  the  affidavit,  then  such  person  must,  l>ofore  complet- 
ing the  location,  go  upon  the  ground  in  person  to  acquaint  him- 
self with  the  facts  nuccssarv  to  be  stated  in  the  affidavit.     It 
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is,  and  was  when  this  law  was  passed,  a  well-known  custom  of 
the  country  to  employ  prospectors  to  go  into  the  mountainous 
^'^  country  and  search  for  mines.  These  men  ordinarily . 
had  no  money,  and  money,  provisions,  horses,  tools,  and  supplies 
of  every  kind  were  furnished  hy  men  who  had  the  means  to  do 
so,  but  could  not  themselves  go;  but,  if  they  must  go  to  make 
this  affidavit,  then  they  might  as  well  do  the  work.  It  will  be 
seen  that  the  narrow  construction  of  this  statute  contended  for 
would  at  once  destroy  the  whole  business  of  outfitting  men  to 
prospect  for  mines,  by  which  means  probably  three-fourths  of 
all  the  mines  in  the  country  were  discovered.  It  cannot  be  that 
the  legislature  intended  this.  If  the  prospector  inserts  his  own 
name  in  the  notice  of  location  as  one  of  the  locators,  wherein 
does  that  change  his  relation  to  the  others  named  in  the  notice? 
He  must  make  the  affidavit  for  them,  as  well  as  himself.  If 
he  can  do  this,  why  can  he  not  make  it  wholly  for  them  ?  The 
main  thing  required  by  the  legislature  (section  310-1)  is  an 
affidavit  that  the  party  making  it  is  acquainted  with  the  min- 
ing ground,  that  it  has  not  been  located,  or,  if  located,  has  been 
abandoned.  These  are  the  important  facts.  Who  makes  the 
affidavit  is  not  important,  so  he  is  acquainted  with  the  facts. 

We  must  be  careful  that  we  do  not  overlook  the  spirit — ^the 
reason — of  the  law  in  a  mentally  blind  effort  to  follow  the 
words.  Such  statutes,  being  directory  only,  in  unimportant 
particulars  should  be  liberally  construed.  Such  construction  is 
net  without  authority  in  similar  cases.  A  statute  which  re- 
((uiros  something  to  be  done  by  a  person  would  be  complied 
Avith,  in  general,  if  done  by  another  for  him,  for  it  is  a  general 
principle  of  law  that  "qui  facit  per  alium  facit  per  se" :  End- 
lich  on  Interpretation  of  Statutes,  sec.  105.  On  this  ground 
it  is  held  that,  where  the  statute  required  an  oath  to  l>e  ad- 
ministered by  the  court  or  judge,  it  was  complied  Avith  if  the 
oath  was  administered  by  the  clerk  of  the  court :  Oaks  v. 
Rodgers,  48  Cal.  197.  So  an  Irish  statute  which  gave  a  ten- 
ant for  life  or  for  more  than  fourteen  years  the  right  to  fell 
trees  planted  by  him,  and  required  the  tenant  so  planting  to 
file  an  affidavit  that  they  Avere  planted  by  him,  the  form  of 
AA'liich,  in  the  act,  purported  to  be  made  by  the  tenant  pcrson- 
alh',  Avas  held  to  be  satisfied  by  the  affidavit  of  the  tenant's  agent. 
'*'^  A  different  construction,  it  was  said,  Avould  have  rendered 
the  act  inapplicable  to  most  of  tlic  cases  Avhich  it  had  in  vieAv: 
Earl  of  Mountcashell  v.  O'Xeill,  L.  E.  5  IT.  L.  937. 
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We  think  the  construction  given  to  the  statute  by  the  court 
below  was  never  intended  by  the  legislature,  and  that,  as  the 
location  may  be  made  as  well  by  the  agent  or  attorney  in  fact 
of  the  locator,  so  every  act  necessary  thereto  may  also  be  per- 
formed by  such  agent  or  attorney,  if  the  facts  required  are 
within  his  knowledge.  Of  course,  the  agency  must  be  shown 
by  sufficient  evidence.  Judgment  and  decree  reversed.  Costs 
awarded  to  appellant. 

Huston  and  Sullivan,  J  J.,  concur. 


Mining  Claim. — A  person  may  prospect  and  locate  mining  claims 
as  a  partner,  or  for  the  joint  benefit  of  himself  and  others,  and  the 
agreement  therefor  is  not  within  the  statute  of  frauds:  Eaymond  v. 
Johnson,  17  Wash.  232,  61  Am.  St.  Eep.  908,  49  Pac.  492;  Moritz  v. 
Lavelle,  77  Cal.  10,  11  Am.  St,  Eep.  229,  18  Pac.  8-03. 


STEEL  V.  ARGENTINE  MINING  COMPANY. 

[4  Idaho,  505,  42  Pac.  585.] 

MECHANICS'  LIENS— Contract  to  Purchase— Failure  of  Con- 
tract. — A  mechanic's  lien  in  favor  of  a  person  furnishing  materials 
or  performing  labor  for  one  in  possession  under  an  option  or  contract 
to  purchase,  to  whom  alone  credit  is  given,  cannot  be  enforced  against 
the  owner  of  the  property  after  such  person  in  possession  has  failed 
to  fulfill  his  contract  or  to  purchase  the  property,     (p.   148.) 

MECHANICS'  LIENS— Sufficiency  of  Notice.— A  statement  in 
the  notice  of  a  mechanic's  lien  that  the  property  upon  which  the 
labor  was  perforiiied  or  materials  furnished,  "was  the  property  of 
the  defendant,"  is  wholly  insufficient  as  an  allegation  of  ownership, 
(p.   150.) 

C.  W.  Beale.  for  the  appellant. 

W.  W.  "Woods  and  Richardson  &  Williams,  for  the  respondent. 

oo'  HUSTON,  J.  On  the  eleventh  day  of  November,  1891, 
the  appellant  corporation  was  the  owner  of  certain  mining 
property  situated  in  Shoshone  county,  Idaho,  and  on  that  day 
made  and  entered  into  the  following  contract,  in  writing,  with 
one  John  H.  Davey  and  Franlc  J.  Davey  (Exhibit  "A")  : 

^•'This  agreement,  made  and  entered  into  this  eleventh  day  of 
November,  1891,  by  and  between  the  Argentiiic  ^Mining  Com- 
pany, a  corporation,  duly  organized  and  existing  under  the  laws 
of  the  state  of  Oregon,  party  of  the  first  part,  and  John  H. 
Davey  and  Frank  J.  Davey,  of  Wardner,  Idaho,  parties  of  the 
second  part,  witnesseth :  That  the  party  of  the  first  part,  in 
consideration  of  the  sum  of  one  dollar  to  it  in  hand  paid,  the 
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receipt  whereof  is  hereby  acknowledged,  does  hereby  covenant 
and  agree  that  the  parties  of  the  second  part  may  enter  into 
and  upon  that  certain  mining  claim  known  as  and  called  the 
'Argentine  Lode/  situated  on  Bonanza  gulch,  a  tributary  of 
ihe  south  fork  of  the  Coeur  d'Alene  river,  in  Evolution  mining 
district,  county  of  Shoshone,  and  state  of  Idaho,  and  to  mine 
and  extract  therefrom,  and  ship  and  sell,  the  ores  therein  con- 
tained, for  and  during  the  term  of  eight  months  from  and 
after  the  date  of  this  agreement,  which  date  shall  be  deemed 
the  time  when  said  parties  of  the  second  part  shall  take  posses- 
sion thereof.  And  the  parties  of  the  first  part  do  further 
agree  that  if  the  said  parties  of  the  second  part  shall,  within 
four  months  of  the  time  of  taking  possession  of  said  mine,  pay 
and  deposit  in  the  Exchange  JSTational  Bank  of  Spokane,  state 
of  "Washington,  to  the  credit  of  the  party  of  the  first  part,  the 
sum  of  thirteen  thousand  dollars  ($13,000),  and  shall  also, 
within  eight  months  of  the  time  of  taking  possession  of  said 
mine,  pay  and_  deposit  in  said  bank,  to  ^^^  the  credit  of  the 
party  of  the  first  part,  the  further  sum  of  thirteen  thousand  dol- 
lars, and  shall  pay  into  said  bank  the  further  sum  of  ten  thou- 
sand dollars  ($10,000),  whenever  the  party  of  the  first  part 
shall  deposit  in  said  bank  a  receiver's  receipt  showing  that  the 
party  of  the  first  part  has  entered  said  mining  claim  at  the 
United  States  land  office  at  Coeur  d'Alene,  Idaho,  then,  upon 
said  payments  being  made,  the  party  of  the  first  part  will  make, 
execute,  and  deliver  to  the  parties  of  the  second  part  a  good. 
and  sufficient  deed  conveying  to  the  parties  of  the  second  part 
the  said  mining  claim.  It  is  further  agreed  by  and  between 
the  parties  hereto  that  the  net  profits  of  the  working  of  said 
mine,  and  the  sale  of  ores,  by  the  second  parties,  shall  be  de- 
posited in  the  said  Exchange  Xational  Bank  of  Spokane,  state 
of  Washington,  where  a  triplicate  of  this  agreement  is  depos- 
ited, and  that  such  net  proceeds  so  deposited,  shall  apply  upon 
and  be  deemed  a  payment  to  the  amount  thereof  upon  this 
agreement,  and  to  be  applied  to  the  first  payments  becoming 
due  thereon;  it  being  understood  and  agreed  between  the  parties 
hereto,  however,  that,  in  arriving  at  said  net  profits,  only  the 
actual  cost  of  mining,  shipping  and  treatment  of  the  ores  shall 
be  deducted  from  the  gross  Value  thereof,  and  that  the  balance 
of  the  proceeds  shall  be  deemed  the  net  profits;  in  other  words, 
it  being  the  intent  and  meaning  of  this  clause  that  any  work 
commonly  called  'dead  work'  by  miners  shall  not  be  deducted 
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from  the  proceeds  of  the  ores  in  arriving  at  the  net  profits.  It 
is  further  agreed  and  understood  between  the  parties  hereto 
that  if,  at  the  expiration  of  said  eight  months,  the  said  parties 
of  the  second  part  shall  have  made  the  said  two  thirteen  thou- 
sand dollar  payments,  and  the  said  receiver's  receipt  for  the 
entry  of  said  mine  shall  not  tlicn  have  been  obtained  by  the  first 
])arty,  and  deposited  in  said  bank,  that  then,  and  in  that  case, 
the  parties  of  the  second  part  shall  be  entitled  to  go  on  and 
work  said  mine  in  the  same  manner  as  before,  depositing  the  net 
proceeds  of  such  working  in  said  bank  until  a  sufficient  sum  is 
there  deposited  to  pay  said  ten  thousand  dollars  ($10,000)  ; 
and  that  thereafter  the  parties  of  the  second  part  shall  be  en- 
titled to  go  on  and  work  said  mine  in  such  manner  as  they 
shall  see  fit,  and  to  have  to  their  own  use  all  the  proceeds  of  the 
ores,  as  fully  and  to  all  intents  and  purposes  as  though  they 
had  a  *^*®  deed  therefor;  but  the  said  party  of  the  first  part 
shall  not  be  entitled  to  draw  said  sum  of  ten  thousand  dollars 
($10,000)  from  said  bank  until  it  shall  have  procured  and  de- 
posited therein  the  said  final  receiver's  receipt  for  the  entry  of 
said  mine.  The  parties  of  the  second  part  further  agree  that, 
in  working  said  mine,  they  will  do  so  in  an  economical  and 
miner-like  manner,  and  that  all  tunnels,  drifts,  shafts  and 
stopes  therein  shall  be  promptly  timbered  wherever  necessary 
to  preserve  the  work  therein.  It  is  further  agreed  between  the 
parties  hereto  that,  if  the  parties  of  the  second  part  shall  fail  to 
make  any  of  said  payments  within  the  time  herein  mentioned, 
then  this  agreement  shall,  at  the  option  of  the  party  of  the 
first  part  be  forfeited,  and  all  payments  previously  made  shall 
also  be  forfeited  to  the  party  of  the  first  part;  and  the  parties 
of  the  second  part  agree  that,  upon  such  forfeiture,  they  will 
quit  and  deliver  up  to  the  party  of  the  first  part  the  posses- 
sion of  said  mine.  In  witness  whereof,  the  party  of  the  first 
part  has  caused  its  corporate  name  to  be  hereunto  subscribed 
by  its  president,  and  its  seal  to  be  hereunto  affixed  by  its  secre- 
tary, and  the  parties  of  the  second  part  have  hereunto  sub- 
scribed their  names,  the  day  and  year  first  above  written.  In 
triplicate. 

"THE  AEGEXTINE  MINING  COMPANY. 
"By  A.  J.  KNOTT,  Pres.     [Seal] 
"JOHN  H.  DAVEY.  [Seal] 

"FRANK  J.  DAVEY.         [Seal] 
''Attest:  \Y.  S.  STEVENS,     [Seal] 

"Secretarv." 


Nov.  1895.]     Steel  v.  Argentine  Mining  Co.  147 

Under  this  contract  or  agreement,  said  Daveys  entered  into 
possession  of  said  mining  property  in  November,  1891,  and 
continued  in  possession  thereof,  mining,  working  and  extract- 
ing ore  therefrom,  and  disposing  of  the  same,  until  the  latter 
part  of  May,  1892,  having  taken  therefrom  during  that  period 
some  sixty  thous^and  dollars  worth  of  ore.     In  the  latter  part 
ol  Ma}^  1892,  said  Daveys  having  entirely  failed  to  keep  their 
eaid  contract,  and  not  having  made  any,  or  any  part,  of  the 
stipulated  payments,  said  Daveys  surrendered  to  appellant  the 
possession    of    said    mining    property    and    premises.     During 
and  while  the  said  Daveys  were  so  in  possession  of  and  work- 
ing   said    mine,  ^^^  they    incurred    certain    indebtedness,    for 
work  and  labor  done  and  performed  in  and  upon  said  mine, 
and  for  materials  furnished  to  be  used  therein  and  in  the  work- 
ing thereof,   to  secure   which   certain   liens  were   filed   by  the 
parties  to  whom  such  indebtedness  was  due,  upon  said  mine,  to 
foreclose  which  liens  action  was  brought  in  the  district  court 
for  Shoshone  county,  and  judgment  recovered  therein  for  the 
various  amounts  thereof.     This  appeal  is  from  such  judgment. 
Section  5125  of  the  Eevised  Statutes  of  Idaho  is  as  follows: 
"Every  person  performing  labor  upon,  or  furnishing  materials 
to  be  used  in  the  construction,  alteration  or  repair  of  any  min- 
ing claim,  building,  wharf,  bridge,  ditch,  flume,  tunnel,  fence, 
machinery,  railroad,  wagon  road,  aqueduct,  to  create  hydraulic 
power  or  any  other  structure,  or  who  performs  labor  in  any 
mining  claim,  has  a  lien  upon  the  same  for  the  work  or  labor 
done  or  materials  furnished  by  each  respectively,  whether  done 
or  furnished  at  the  instance  of  the  owner  of  the  building  or 
other  improvement,  or  his  agent,  but  the  aggregate  amount  of 
such  liens  must  not  exceed  the  amount  which  the  owner  would 
be  otherwise  liable  to  pay."     It  is  claimed  by  appellant  that 
none  of  the  liens  sought  to  be  enforced  in  this  action  are  valid 
or  within  the  provisions  of  said  section,  in  that  none  of  the 
work  or    labor-,  nor  any  of    the  materials  furnished,    were  so 
done  or  furnished  for  or  at  the  request  of  the  owner  of  said 
mine  or  its  agent. 

Let  us  examine  these  claims  or  liens  in  the  order  in  which 
they  are  presented  in  the  complaint.  The  notice  of  lien  filed 
bv  the  first-named  plaintiff,  the  Parke  &  Lacy  j\[achinery  Com- 
pany (appearing  herein  by  Thomas  Steel,  receiver),  contains 
the  following  words:  "That  the  material  so  furnished  the  said 
mine  was  under  a  contract  with  the  same  company,  made  by 
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John  H.  Davey  and  Frank  Davey,  the  managers  of  tlie  said 
Argentine  Mining  Company/'  etc.  In  support  of  this  state- 
ment in  their  notice  of  lien,  respondents  rely  upon  the  said 
contract  or  agreement  of  purchase  above  set  forth,  between  the 
said  Daveys  and  appellant,  claiming  that,  by  the  terms  of  said 
contract,  the  Daveys  became  and  were  the  agents  of  appellant. 
We  cannot  agree  with  this  contention.  ^Yhile  it  is  true  that  no 
question  of  a  lien  arose  in  the  case  of  Settle  v.  Winters,  2 
°^*  Idaho,  215,  10  Pac.  216,  the  court  did,  in  that  case,  define 
a  similar  contract  to  be  a  lease  with  option  to  purchase,  and 
under  a  statute  identical  with  our  section  5128  of  the  Eevised 
Statutes,  which  is  as  follows :  "Sec.  5128.  The  land  upon 
which  any  building,  improvement  or  structure  is  constructed, 
together  with  a  convenient  space  about  the  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and  occupation  thereof, 
is  also  subject  to  the  lien,  if,  at  the  time  of  the  commencement 
of  the  work  or  of  the  furnishing  of  the  materials  for  the  same, 
the  land  belonged  to  the  person  who  caused  said  building,  im- 
provement or  structure  to  be  constructed,  altered  or  repaired; 
but  if  such  person  owned  less  than  a  fee  simple  estate  in  such 
land,  then  only  his  interest  therein  is  subject  to  such  lien." 

The  supreme  court  of  Montana  held  in  Block  v.  Murray,  12 
Mont.  545,  31  Pac.  550,  that  a  lien  would  not  obtain  in  favor 
of  persons  furnishing  materials  or  performing  labor  for  one  in 
possession  under  such  a  contract.  It  can  hardly  be  contended, 
in  the  face  of  the  record  in  this  case,  that  any  of  the  claimants 
were  unadvised  as  to  whom  tliey  were  giving  credit,  or  to  whom 
they  were  to  look  for  payment.  It  does  not  appear,  either  from 
the  testimony  of  John  H.  Davey,  the  senior  partner  in  the  firm 
of  John  H.  Davev  &  Son,  or  from  that  of  Mr.  Hendrie,  the 
manager  of  the  Parke  &  Lacy  ^Machinery  Company,  of  whom 
the  materials  alleged  to  have  been  furnished  were  purchased, 
that  there  was  any  question  as  to  whom  the  credit  was  given 
therefor.  Davey  testifies  that  he  told  Hendrie  at  the  time  of 
making  the  purchase:  "We  have  all  that  property  [referring 
to  the  mining  property  of  the  Argentine  Mining  Company], 
bought  out  that  company,  and  we  own  all  that  property  on  a 
time  purchase."  The  bill  was  rendered  to  John  H.  Davey  & 
Son,  was  charged  on  the  books  of  the  Parke  &  Lacy  Company 
to  John  H.  Davey  &  Son,  and  subsequently  a  lien  was  filed  bv^ 
the  Parke  &  Lacy  Company  against  John  H.  Davey  &  Son 
for  this  identical  claim.     It  is  in  evidence  in  the  record  that, 
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after  the  machinery  and  other  materials  were  furnished  by  the 
Parke  &  Lacy  Company,  they  sent  to  Daveys  a  lease,  by  the 
terms  of  which  the  title  to  the  property  was  to  remain  in  said 
Parke  &  Lacy  Company  until  paid  for.  Can  it  be  seriously  con- 
tended, under  such  a  state  of  facts,  that  the  Parke  &  Lacy  Com- 
pany ^^^  supposed  they  were  dealing  with  the  Argentine  Min- 
ing Company,  or  with  John  H.  Davey  as  its  agent? 

Eespondent  cites  the  case  of  Eaman  v.  Bashford  (Ariz.),  37 
Pac.  24,  an  Arizona  case;  but  on  examination  of  that  case  will 
show  that  the  lien  law  of  that  territory  contains  the  following 
provision,  not  to  be  found  in  the  statute  of  Idaho,  to  wit: 
"That  the  word  'agent'  shall  be  construed  to  include  all  con- 
tractors, subcontractors,  builders  or  persons,  having  charge  or 
control  of  a  mine,"  etc.  This  case  can  scarcely  be  recognized 
as  supporting  the  contention  of  respondents  in  the  case  under 
consideration.  It  seems  to  us  there  is  a  very  marked  ditference 
between  the  contract  in  the  Arizona  case  and  this  case.  By  the 
terms  of  the  contract  in  that  case,  the  vendor  was  to  have  con- 
trol of  the  product  of  the  mine.  The  bullion  was  to  be  shipped 
in  his  name,  and  returns  made  to  him ;  and  he  was  required  to 
apply  such  proceeds  to  the  payment  of  costs  of  the  work,  in  ad- 
vance of  all  other  claims.  He  was  thus  fully  protected  against 
ilie  encumbering  of  his  property  by  the  vendee.  Counsel  con- 
tend that,  "whatever  may  be  said  of  the  testimony  of  J.  H. 
Davey,  it  is  perfectly  clear  that  he  assumed  to  act  as  the  mana- 
ger of  the  Argentine  Mining  Company."  But  we  must  not 
overlook  the  fact  that  ]\Ir.  J.  H.  Davey,  in  his  testimony,  reit- 
erates the  statement  that  the  firm  of  J.  H.  Davey  &  Son  were 
the  Argentine  Mining  Company;  that  they  had  bought  out 
that  company,  and  elected  to  continue  operations  in  the  name 
of  the  old  company.  At  folio  471  of  the  transcript,  he  says: 
"I  can  tell  you,  as  before,  we  were  the  company  ourselves.  I 
was  the  manager.  "We  considered  that  we  were  the  owners  of 
the  company."  It  is  apparent  from  the  record  that  J.  H. 
Davey  &  Son  were,  during  the  whole  period  covered  by 
the  incurring  of  all  the  indebtedness  included  in  these 
liens,  not  only  representing  themselves  as  the  "Argentine 
Mining  Company,"  the  successors  of  the  defendant  cor- 
poration, but  that  they  were  so  recognized  and  accepted 
loy  the  creditors  herein,  and  the  defendant  was  not  so 
known  or  recognized.  Whatever  the  purpose  of  the  Daveys 
may    have    been    in  making    such    representations,    one    thing 
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is  not  only  apparent,  but  conclusive,  from  the  record,  and 
that  is  that  their  representations  were  taken  and  accepted  by  the 
plaintiffs,  as  the  basis  of  their  credits ;  and,  while  we  are  in  ac- 
cord with  the  rule  that  ^^^  the  lien  law  should  be  liberally  con- 
strued to  the  protection  of  the  rights  of  lienholders,  we  are  not 
prepared  to  go  to  the  extent  oi  saying  that  the  laborer  or  ma- 
terialman may  credit  one  person,  and  then  recover  from 
another,  when  the  relation  of  principal  and  agent  is  not  shown 
to  have  existed. 

We  do  not  think  the  record  anywhere  shows  any  authority 
on  the  part  of  Knott,  the  president,  or  Hetzel,  the  attorney  of 
the  company,  to  bind  the  Argentine  company  to  the  payment 
of  any  claims  against  the  company.  The  only  allegation  of 
ownership  which  appears  in  any  of  the  notices  of  lien  in  the 
record  is  the  statement  tlial  the  work  and  labor  for  which  the 
lien  was  filed  "was  performed  upon  the  lode  mining  claim,  the 
property  of  the  Argentine  Mining  Company,"  or  that  the  ma- 
terials furnished  "were  used  upon  the  Argentine  lode  mining 
claim,  the  property  of  the  Argentine  Mining  Company."  Un- 
der the  decision  of  this  court  in  the  case  of  White  v.  Mullens,  3 
Idaho,  434,  31  Pac.  801,  we  do  not  think  the  notices  of  lien  in 
this  case  suPficient.  A  statement  in  the  notice  of  lien  that  the 
mines  upon  which  labor  was  performed  or  materials  were  fur- 
nished "was  the  property  of  the  defendant"'  is  not  such  an  al- 
legation of  ownership  as  is  required  by  statute. 

It  seems  to  us,  from  a  careful  and  thorough  examination  of 
the  evidence  in  this  case,  that,  at  the  time  credit  was  given  by 
each  and  all  of  the  lienholders,  it  was  so  given  to  John  H. 
Davey  &  Son,  and  not  to  the  defendant  corporation.  The 
judgment  of  the  district  court  is  reversed,  with  costs. 

]\Iorgan,  C.  J.,  and  Sullivan,  J.,  concur. 

A  Mechanic's  Lien  will  attach  to  the  equitable  interest  in  land  held 
■under  a  contract  of  purchase,  and  if  such  interest  is  afterward  en- 
larged into  a  fee,  the  lien  mav  be  asserted  against  the  whole  title: 
Fullmer  v.  Poust,  155  Pa.  St.  275,  35  Am.  St.  Eep.  881,  26  Atl.  543. 
See  Paulsen  v.  Manske,  126  111.  72,  9  Am.  St.  Kep.  532,  18  X.  E. 
275.  However,  a  mechanic's  lien  binds  only  such  title  as  the  iierson 
making  the  contract  has:  Taylor  v.  Murphy,  148  Pa.  St.  337,  33  Am. 
St.  Eep.  825,  23  Atl.  1134;  Henderson  v.  Connelly,  123  HI.  98.  5  Am. 
St.  Kep.  490,  14  N.  E.  1.  A  lien  attaching  to  a  leasehold  estate  is 
subject  to  all  conditions  of  the  lease,  and  may  be  defeated  by  a  for- 
feiture under  the  express  conditions  thereof:  Williams  v.  Vanderbilt, 
145  HI.  238,  36  Am.  St.  Eep.  486,  34  N.  E.  476.  And  the  s<ame  would 
seem  to  be  true  as  to  a  lien  attaching  to  the  interest  of  a  vendee 
under  a  contract  of  sale:  See  the  note  to  Loonie  v.  Hogau,  61  Am. 
Dec.   6S9. 
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BLUMAUE-FRANK  DRUG  CO.  v.  BRANSTETTER. 

[4  Idaho,  557,  43  Pac.  575.] 
CHATTEL  MORTGAGES — Foreclosure— Process. — The  affi- 
davit and  notice  for  the  foreclosure  of  a  chattel  mortgage  required 
by  statute  is  process,  and  protects  the  sheriff  in  the  execution 
thereof,  the  same  as  he  is  protected  under  the  service  of  execution 
upon  a  judgment,     (p.  151.) 

CHATTEL  MORTGAGES — Foreclosure— Duties  and  Liabilities 
of  Officer. — Upon  receipt  of  an  affidavit  and  notice  for  the  foreclosure 
of  a  chattel  mortgage,  the  sheriff  must  proceed  to  execute  such  pro- 
cess by  levying  upon  the  property  described  therein,  and  after  such 
levy  and  taking  the  property  into  his  posisession,  he  must  give  notice 
and  sell  it  as  directed  by  statute,  although  an  attachnrent  or  execu- 
tion of  a  judgment  creditor  is  placed  in  his  hands  after  such  levy. 
He  is  not  called  upon  to  determine  the  validity  of  such  chattel  mort- 
gage and  such  affidavit  and  notice,  fair  upon  their  face,  is  procesa 
sufficient  to  protect  him  under  his  levy.     (p.  155.) 

J.  R.  Wester  and  C  H.  Stewart,  for  the  appellant. 

S.  11.  Hays  and  H.  Z.  Johnson,  for  the  respondent, 

s«o  MORGAN,  C.  J.  On  the  fifth  day  of  March,  1893,  W. 
H,  Ridenbaugh  sold  to  T.  D.  Farrer  and  M.  J.  Rounseville,  of 
the  firm  of  T.  D.  Farrer  &  Co.,  a  stock  of  drugs  and  fixtures 
then  being  and  situated  in  the  store  building  of  the  said  Riden- 
baugh, in  Boise  City,  Idaho,  for  the  sum  of  five  thousand  dol- 
lars, and  delivered  same  to  said  firm.  In  payment  for  said 
stock,  said  Ridenbaugh  took  the  note  of  said  firm  for  said  sum, 
and,  to  secure  the  same,  took  a  chattel  mortgage  on  said  stock 
of  drugs  and  fixtures  in  said  store.  Thereafter,  on  the  seventh 
day  of  August,  1893,  said  T.  D.  Farrer  &  Co.,  having  in  the 
meantime  paid  the  said  W.  H.  Ridenbaugh  the  sum  of  two 
thousand  dollars,  gave  to  said  Ridenbaugh  a  new  note  for  the 
sum  of  three  thousand  three  hundred  and  thirty-two  dollars 
and  twenty-eight  cents,  and,  to  secure  the  same,  gave  to  said 
Ridenbaugh  a  new  mortgage  on  said  stock,  described  as  follows, 
to  wit :  "All  drugs,  medicines,  bottles,  cases,  flasks,  patent  medi- 
cines, chemicals,  wdnes,  liquors,  cigars,  tobaccos,  paints,  oils, 
brushes,  glass,  varnishes,  soaps,  toilet  articles,  toilet  soaps,  per- 
fumes, trusses,  suspensories,  sponges,  syringes,  catheters,  rub- 
ber tubing,  combs,  cutlery,  compasses,  spectacles  and  all  drug 
sundries,  soda  fountain,  water  glasses,  fixtures  and  apparatus, 
oil,  file  of  prescriptions,  and  all  medicinal  pharmaceutical  books, 


152  American  State  Reports,  A'ol.  95.  [Idaho, 

medical  and  unabridged  dictionaries,  price  lists,  and  catalogues, 
fixtures,  show  cases,  prescription  cases,  counters,  shelving,  stoves, 
writing  desks,  safe,  scale,  stepladder,  hose,  signs,  electric  light 
fixtures,  tools,  sponges,  sacks,  all  ornamental  fixtures,  chairs, 
printed  matter,  paper  sacks,  motors,  graduates,  and  medi- 
cine and  merchandise;  and,  in  fact,  every  thing  and  article 
owned  and  used  in  and  about  said  store,  room  and  place  above 
described.'^  A  portion  of  the  drugs  and  other  goods,  except 
fixtures,  had  been  sold  before  foreclosure  proceedings,  and  the 
money  used  to  purchase  other  goods  in  the  ordinary  course  of 
^^^  trade.  On  November  15,  1893,  the  mortgagee,  Ridonbaugh, 
gave  the  defendant,  as  sheritf  of  Ada  county,  an  affidavit  and 
notice  of  foreclosure  of  said  mortgage,  and  for  the  sale  of  said 
stock,  under  sections  3390-3392  of  the  Revised  Statutes  of 
Idaho.  On  the  29th  of  November,  1893,  the  sheriff  served  this 
process,  levied  upon  the  goods  and  fixtures,  and  took  them  into 
possession,  and  thereafter  sold  them  under  the  mortgage.  De- 
cember 1,  1893,  the  respondent  commenced  an  action  against 
the  said  Farrer  and  Rounseville  to  recover  five  hundred  and 
forty-two  dollars  for  goods  sold  to  them  between  March  9,  1893, 
and  August  1,  1893,  and  on  said  December  1st  delivered  an 
attachment  in  said  action  to  said  appellant,  the  sheriff,  and 
orally  requested  the  sheriff  to  disregard  the  mortgage,  and  take 
the  property  by  virtue  of  the  attachment.  Xo  indemnity  bond 
Avas  offered,  and  the  sheriff  had  the  goods  in  his  possession  un- 
der the  foreclosure  proceedings  when  he  received  the  attach- 
ment. The  sheriff  levied  the  attachment  subject  to  the  chattel 
mortgage.  The  respondent  recovered  judgment  against  T.  D. 
Farrer '&  Co.,  February  21,  1894.  On  the  fifth'day  of  De- 
cember, 1893,  the  appellant  sold  said  property  at  pul)lic  sale, 
after  due  notice,  to  W.  H.  Ridenbaugh,  the  mortgagee,  for 
two  thousand  five  hundred  dollars,  and  delivered  the  same  to 
him,  and  thereafter  returned  said  writ  of  attachment  nulla 
bona.  Thereupon  the  respondent  commenced  this  action  against 
said  appellant,  ]\Iareh  11,  189-1.  The  action  was  tried  l)y  the 
court  without  a  jury,  and  judgment  rendered  against  the  ap- 
pelhint,  March  30,  1894,  for  said  sum  of  five  hundred  and  forty- 
tAvo  dt)llars,  from  Avhich  judgment  the  defendant  appeals  to  this 
court. 

In  the  ease  at  bar,  both  parties  concede  that  process  good 
upon  its  face  protects  the  sheriff  even  though  founded  on  a 
void  or  irrogidar  judgTnent :  See  Idaho  Rev.   Stats.,  sec.   1882 
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(which  is  simply  an  enactment  of  a  principle  of  the  common 
law) ;  Dusy  v.  Helm,  59  Cal.  188 ;  Xorcross  v.  Xunan,  61  Cal. 
040;  and  many  other  authorities  that  may  be  cited.  Respond- 
ent contends,  however,  that  affidavit  and  notice  under  sections 
3390  and  3391  are  not  process,  and  that  "process  and  orders," 
as  defined  by  section  1870,  is  the  only  kind  of  process  known 
to  our  statute,  and  the  only  kind  that  will  protect  the  officer,  if 
fair  upon  its  face.  This  definition  includes,  of  course,  attach- 
ments and  executions  by  virtue  of  which  goods  may  be  levied 
•'*®"  upon  and  sold  to  pay  debts.  Section  1870  is  as  follows : 
■'^Process  as  used  in  this  article  includes  all  writs,  warrants, 
summons  and  orders  of  courts  of  justice  or  judicial  officers.'^ 
It  will  be  seen  that  this  section  does  not  pretend  to  name  all 
writings  that  may  properly  be  denominated  "process."  It  only 
says  the  word  "process"  includes  certain  papers.  It  may,  not- 
withstanding section  1870,  include  many  other  papers  not 
therein  named.  It  is  not  claimed  that  the  method  pointed  out 
in  sections  3390  and  3391,  and  others  thereto  connected,  is  not 
a  legal  and  constitutional  method  of  foreclosing  chattel  mort- 
gages. By  virtue  of  this  affidavit  and  notice,  everything  can  be 
done,  within  its  specified  limits,  that  can  be  done  under  and  by 
virtue  of  an  execution.  Section  3391  requires  that  the  affi- 
davit, together  with  a  notice  signed  by  the  mortgagee,  his  agent 
or  attorney,  shall  be  delivered  to  the  sheriff,  requiring  such 
officer  to  take  the  mortgaged  property  into  his  possession  and 
sell  the  same.  Section  3392  gives  the  officer  directions  how  to 
proceed  to  serve  the  affidavit,  and  give  the  proper  notice,  etc. 
Section  3393  is  as  follows:  "The  officer  [sheriff]  must  take 
the  property  into  his  possession  and  give  notice  of  sale  in  the 
same  manner  and  for  the  same  length  of  time  as  is  required 
in  the  cases  of  the  sale  of  like  property  on  execution  and  the  sale 
must  be  conducted  in  the  same  manner."  Section  3394  states 
that  the  purchaser  at  such  sale  takes  all  the  interest  of  the 
mortgagor  in  the  property  at  the  time  of  the  execution  of  the 
mortgage,  and  the  officer  must  execute  to  him  a  bill  of  sale  of 
the  property.  Section  3395  requires  the  sheriff  to  make  return 
on  the  affidavit  of  all  his  proceedings  thereunder,  and  trans- 
mit the  same  to  the  clerk  of  the  district  court.  It  is  apparent 
that  the  affidavit  and  notice  are  as  effectual,  in  the  sale  of  prop- 
erty mortgaged,  and  in  the  collection  of  the  debt,  in  every  re- 
spect, as  an  execution.  Tlie  levy,  taking  possession,  and  sale 
must  be  made  in  the  same  manner:  and  the  absolute  and  legal 
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transfer  from  one  person  to  another,  and  the  collection  of  the 
money  result.  Where  these  papers  are  placed  in  the  hadds  of 
the  sheriff,  and  they  are  fair  upon  their  face,  he  must  proceed 
to  execute  them  in  the  manner  pointed  out  in  the  statute.  The 
law  requires  it,  and  the  sheriff  has  no  alternative.  It  is,  in  fact 
and  in  law,  a  writ  of  execution  in  this  proceeding,  and  for  a 
neglect  or  refusal  to  execute  which  ®^^  he  would  be  liable  to 
the  creditors,  as  pointed  out  in  section  1875  of  the  Revised  Stat- 
utes of  Idaho.  And  the  converse  is  true.  It  is  process,  in  the 
execution  of  which  the  sheriff  is  protected.  In  this  case  the 
sheriff  had  levied  upon  and  taken  the  property  into  his  pos- 
session, by  virtue  of  the  affidavit  and  notice,  before  the  attach- 
ment was  placed  in  his  hands.  Having  put  his  hand  to  the 
plow,  he  cannot  hesitate,  or  turn  back,  upon  the  verbal  instruc- 
tion or  request  of  the  attaching  creditor.  In  tliis  respect  the 
case  at  bar  differs  from  the  case  of  Lewiston  Nat.  Bank  v.  Mar- 
tin. In  the  case  of  Lewiston  Nat.  Bank  v.  Martin,  2  Idaho, 
734,  23  Pac.  920,  the  stock  of  drugs  was  mortgaged  in  substan- 
tially the  same  manner  as  in  the  case  at  bar,  the  goods  were  sold 
in  ordinary  course  of  trade,  and  money  used  to  purchase  new 
goods,  and  this  was  permitted  by  the  provisions  of  the  mort- 
gage, under  the  provision  that  the  goods  should  remain  in  the 
possession  of  the  mortgagor;  and  gave  him  the  free  and  full  use 
and  enjoyment  of  the  same.  Before  any  attempt  was  made  to 
foreclose  the  above  mortgage,  by  affidavit  and  notice,  or  other- 
wise. Porter  &  Co.  obtained  judgment  against  the  mortgagor, 
levied  execution  on  said  goods,  and  sold  them  on  August  20, 
1888.  Thereafter,  on  the  eleventh  day  of  September,  the  bank 
obtained  judgment  against  the  mortgagor,  and  an  order  of  sale 
of  the  mortgaged  property  under  the  supposed  lien.  Execution 
was  issued,  and  the  sheriff  refused  to  levy  upon  and  sell  said 
goods  imdcr  the  latter  execution,  because  of  prior  levy  and  sale. 
The  bank  sued  the  sheriff  for  value  of  goods,  and  in  this  suit 
the  court  lield  the  mortgage  void,  on  authority  of  Eobinson  v. 
Elliott,  22  Wall.  524.  The  facts  in  McConncll  v.  Langdon,  3 
Idaho,  157,  28  Pac.  403,  were  the  same.  The  attachment  was 
levied  before  foreclosure  proceedings  were  commenced  and  in 
each  case  the  goods  were  levied  upon,  and  in  the  first  case  sold, 
before  foreclosure  proceedings  were  commenced.  The  respond- 
ent claims  that  the  mortgage  in  the  case  at  bar  is  almost  a  copy 
of  the  mortgage  mentioned  in  Lewiston  Nat.  Bank  v.  Martin, 
2  Idaho,  734,  23  Pac.  920.  Without  in  anv  manner  intimating 
what  the  opinion  of  this  court  may  be  when  such  mortgage  is 
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fully  presented  for  consideration,  we  answer:  Yes;  so  it  seem? 
to  this  court;  and  if,  as  in  that  case,  the  respondent  had  levied 
his  attachment  upon  these  goods  before  any  proceedings  had 
been  instituted  for  the  foreclosure  of  ^^'*  the  mortgage,  then 
the  cases  would  seem  to  be  almost  precisely  alike,  and  the  valid- 
ity of  the  mortgage  would  then  have  been  before  the  court. 
And  the  same  is  true  of  the  case  of  McConnell  v.  Langdon,  3 
Idaho,  157,  28  Pac.  402;  and,  if  presented  under  the  same  state 
of  facts,  the  decision  of  this  court  in  this  case  might  have  been 
tl.ie  same  as  in  those  cases. 

We  must  not  lose  sight  of  the  fact  that  process  fair  upon  its 
face  must  be  executed  by  the  sheriff,  upon  its  being  placed  in 
his  hands.  We  hold  the  affidavit  and  notice  to  be  process.  jS'o 
objection  is  made  by  the  respondent  to  the  form  of  the  process. 
TJierefore  the  sheriff  must  execute  it.  The  sherifE  cannot  be 
called  upon,  when  he  receives  an  execution  to  sit  in  judgment 
upon  the  validity  of  the  judgment.  Neither  can  he,  in  this 
case,  be  called  upon  to  sit  in  judgment  on  the  validity  of  the 
mortgage.     This  is  for  the  court,  and  not  for  the  sheriff. 

But  the  attaching  creditor  is  not  without  abundant  and  easy 
remedy.  Section  3396  is:  "The  right  of  the  mortgagee  to  fore- 
close, as  well  as  the  amount  claimed  to  be  due,  may  be  con- 
tested in  the  district  court  by  any  person  interested  in  so  doing, 
for  which  purpose  an  injunction  may  issue  if  necessary." 
What,  if  any,  remedy  the  respondent  now  has  it  would,  oi: 
course,  be  improper  for  this  court  to  indicate.  This  disposes 
of  the  questions  r^iised  by  the  attornc}  s  for  the  rcs]:)ondent. 

The  case  of  Jewett  v.  Sundback,  5  S.  Dak.  Ill,  58  N.  W.  20, 
is  cited  as  an  authority  sustaining  the  respondent's  contention. 
That  case  is  similar  in  many  respects  to  the  case  at  bar,  and, 
if  the  same  questions  had  been  raised  before  that  court  as  are 
raised  here,  it  would  have  been  an  authority  in  point.  In  that 
case  the  sheriff  had  the  goods  in  his  possession  under  foreclos- 
ure proceedings  when  the  execution  was  delivered  to  him  for 
service,  and  he  was  directed  to  levy  on  the  goods,  as  in  this  case, 
and  he  refused.  The  plaintiff  in  execution  sued  the  sheriff. 
The  sheriff,  for  his  defense,  introduced  the  mortgage,  and  the 
plaintiff,  without  objection  from  the  defense,  proceeded  to  show 
that  the  mortgage  was  void;  and  proof  was  taken,  and  the  case 
decided  upon  that  proof.  The  sheriff  did  not  seek  to  rest  his 
defense  upon  the  ground  that  he  was  jn'oceeding  under  a  writ  of 
foreclosure  which  was  process  fair  upon  its  face,  and  which  he 
must  execute,  unless  commanded  to  desist  by  the  court,  by  in- 
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junction  ^''^  or  otherwise.  Therefore  the  question  before  this 
court  was  not  before  that  court,  and  was  neither  considered  nor 
decided  therein.  We  have  not  the  statute  of  South  Dakota,  and 
therefore  cannot  tell  what  elTect  the  statute  may  have  had  in 
the  decision  of  that  case.  The  decision  of  the  court  below  is 
reversed,  and  the  judgment  set  aside. 

Sullivan  and  Huston,  JJ.,  concur. 

ON  REHEARIXG. 

MORGAX,  C.  J.  The  principal  contention  of  the  respond- 
ent, in  his  brief,  was  that  the  affidavit  and  notice,  under  the 
statute,  is  not  process;  and  therefore  the  opinion  deals  princi- 
pally with  this  contention.  The  statement  that  "no  objection  is 
made  to  the  form  of  the  process"  was  intended  to  apply  to  the 
form  simply,  and  not  to  the  description  of  the  property  therein, 
which  followed  the  description  in  the  mortgage.  The  descrip- 
tion is  sufficient,  as  between  the  parties  to  the  mortgage.  The 
respondent  in  this  case  did  not  avail  himself  of  the  means 
pointed  out  by  the  statute  to  contest  the  validity  or  sufficiency  of 
the  description,  either  in  the  mortgage  or  affidavit;  and  there- 
fore, having  taken  no  legal  means  to  contest  the  same,  such  suf- 
ficiency was  not  before  the  court.  x\nd  the  court  docs  not  hold 
that  such  description  is  sufficient.  The  respondent  repeats  his 
argument  as  to  insufficiency  of  description,  and  again  quotes  Mc- 
Connell  v.  Langdon,  3  Idaho,  157,  28  Pac.  403.  The  court 
explained  its  position  with  respect  to  this,  fully,  in  the  original 
opinion,  and  does  not  think  it  necessary  to  repeat  what  was  then 
said.  Howard  v.  Clark,  43  Mo.  344,  cited  by  respondent,  states 
that  the  statute  of  Missouri  provides  a  mode  of  settling  all  ques- 
tions of  priority  between  attaching  creditors,  and  where  the 
officer  neglects  these  provisions,  and  decides  the  questions  him- 
self, he  does  so  at  his  own  peril.  The  case  is  not  in  point,  as 
the  sheriff  in  that  case  levied  both  attachments  upon  the  same 
property  on  the  same  day,  and  thereby  put  himself  in  tlic  posi- 
tion where  he  must  decide  as  to  priority.  That  is  not  this  case. 
The  priority  in  this  case  was  with  the  mortgagee,  as  his  levy  wa? 
made  first.  He  was  as  much  a  creditor  as  the  attacliing  credi- 
itor,  ""'"*  and  the  sheriff  was  not  o])liged  to  resort  to  section 
4110 — commence  suit,  advance  costs  and  employ  counsel  to  de- 
termine a  matter  in  which  he  had  no  interest.  In  this  case  the 
respondent  was  the  party  who  wished  to  secure  and  enforce  his 
lien  upon  a  portion  of  the  goods  in  this  store,  upon  which  it  was 
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claimed  tlie  mortgage  was  not  a  lien.  It  was  for  the  respondent 
to  make  such  claim  good,  by  such  legal  means  as  the  statute 
provided.  The  respondent  had  the  means  at  his  disposal  to  com- 
pel a  decision  as  to  the  validity  of  the  mortgage,  and  also  to 
compel  the  mortgagee  to  point  out  the  goods  upon  which  his 
mortgage  was  a  valid  lien.  Having  neglected  to  employ  the 
means  so  provided,  he  could  not,  by  verbal  request  or  order, 
compel  or  require  the  sheriff  to  do  this  for  him.  Trowbridge 
V.  Cushman,  24  Pick.  310,  and  Commercial  Bank  v.  ^litchell, 
58  Cal.  42,  are  neither  of  them  in  point,  as  there  the  question 
was  whether  an  execution  against  an  individual  could  take 
priority  over  an  execution  against  a  firm,  or  two  joint  makers 
of  a  note,  when  levied  upon  the  firm  or  joint  property.  Not  so 
in  this  case.  We  are  quite  surprised  at  the  statement  in  the 
jDtiition  for  rehearing  "that,  by  an  agreement  between  the  mort- 
gagor and  mortgagee  which  the  law  declares  void,  a  confusion 
of  goods  had  occurred."  We  find  no  agreement  in  the  mortgage 
or  elsewhere,  on  the  part  of  the  mortgagee,  that  new  goods 
might  be  purchased  with  tlie  money  received  on  sales,  and  such 
goods  mingled  with  the  others.  The  reasoning,  therefore, 
founded  upon  such  false  premises,  and  the  authorities  quoted  in 
support  thereof,  must  fail  of  reaching  the  case.  There  can  be 
no  Question  of  the  right  of  the  plaintiff  to  attack  the  validity  of 
the  mortgage,  under  section  339(3  of  the  Revised  Statutes  of 
Idaho.     Eehcaring  is  denied. 

Sullivan  and  Huston,  JJ.,  concur. 


It  is  the  Duty  of  an  Officer  to  Whom  Writa  are  coinmitterl  to  serve 
them  promptly:  Watson  v.  Watson,  9  Conn.  140,  23  Am.  Dec.  324.  And 
a  ministerial  officer,  acting  under  process  fair  on  its  face,  and  issuing 
from  a  tribunal  with  apparent  jurisdiction,  is  justified  in  obeying  it, 
against  all  irregularities  and  illegalities  except  his  own:  See  Ward  v. 
JJcadnran.  124  Ala.  288,  82  Am.  St.  Rep.  172,  26  South.  916;  St.  Louia 
etc.  Ey.  Co.  v,  Lowder,  138  Mo.  533,  60  Am.  St.  Rep.  565,  39  S.  W. 
799;  Tellcfsen  v.  Fee,  168  Mass.  188,  60  Am.  St.  Rep.  379,  46  N.  E. 
562.  And  the  word  "process,"  as  here  used,  includes  every  descrip- 
tion of  writ,  precept,  warrant,  or  mandate  issuing  from  a  court,  tri- 
bunal, or  person  possessing  judicial  powers,  commanding  an  arrest  or 
a  seizure  of,  or  levy  upon  property,  personal  or  real:  See  the  mono- 
graphic note  to  Savacool  v.  Boughton,  21  Am.  Dec.  190. 

Where  Property  hrts  been  Levied  upon  and  brought  within  the  cus- 
tody of  the  law,  it  is  not  subject  to  a  second  levy  by  another  officer 
under  a  different  process.  But  successive  levies  may  be  made  thereon 
by  the  officer  having  it  in  custody,  subject  to  prior  vali<l  levies:  Pit- 
kin v.  Burnham,  62  Neb.  385,  89  Am.  St.  Rep.  763,  87  N.  W.  160.  If 
a  chattel  mortgagee,  under  a  power  of  sale,  advertised  the  property 
for  sale,  but  prior  to  the  sale  and  subsequently  to  the  advertisement, 
the  property  is  seized  under  an  execution  held  by  a  third  person,  the 
sale  passes  no  title:  Fulghum  v.  J.  P.  Williams  Co.,  114  Ga.  643,  88 
Am.  St.  Rep.  48,  40  S.  E.  695. 
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GUYXX  V.  McDANELD. 

[4  Idaho,  605,  43  Pac.  74.] 
PR0CES13— Service  of  on  Attendant  in  Court.— A  nonresident 
is   not   exempt   from   service   of  summons   upon   hinr  in   a   civil   suil; 
ajrainst   him   while   in  attendance   upon  a  court  within  the  state   as 
plaintiff  in  a  suit  therein,     (p.  160.) 

Hawley  &  Puckett  and  Eeeves  &  Terrell,  for  the  appellant. 

E.  M.  Allison,  Jr.,  G.  H.  Stewart  and  Eden  &  Warner,  for 
the  respondent. 

^^'^  HUSTOX,  J.  This  is  an  appeal  from  an  order  and  judg- 
ment of  the  district  court  for  Bannock  county  quashing  ser- 
vice of  summons.  Defendant  is  a  resident  of  the  state  of  Il- 
linois, and  while  attending  the  United  States  circuit  court  at 
Boise  City,  in  this  state,  as  plaintiff  in  a  suit  which  he  had 
brought  against  the  plaintiff,  was  served  with  summons  in  this 
action  brought  against  him  by  plaintiff.  The  only  question 
before  us  is,  Is  a  nonresident  plaintiff  exempt  from  service 
of  summons  in  a  civil  suit  while  in  attendance  upon  a  courc 
within  this  state  as  plaintiff?  This  question  has  frequently 
l)een  before  the  courts  of  this  country,  both  state  and  federal; 
and,  while  there  has  been  pretty  general  uniformity  in  the 
decisions  of  the  federal  courts,  those  in  state  courts  have  been 
almost  distractingly  variant. 

The  Eevised  Statutes,  section  4133,  provides  under  title  4, 
"Of  the  Place  of  Trial  of  Civil  Actions,"'  inter  alia,  as  follows: 
"If  none  of  the  defendants  reside  in  the  st^te,  or,  if  residing 
in  this  state,  tlie  county  in  which  they  reside  is  unknown  to 
the  plaintiff,  the  same  may  be  tried  in  any  county  which  the 
plaintiff  may  designate  in  his  complaint,  and  if  the  defendant 
is  about  to  depart  from  the  state  such  action  may  be  tried  in 
auy  county  where  either  of  the  parties  reside  or  service  is  had." 
Section  4143  provides  that  "tlie  summons  may  be  served  by 
tlie  slieriff  of  the  county  where  the  defendant  is  found,"'  etc. 
These,  we  believe,  are  ail  the  provisions  of  our  statute  perti- 
nent to  this  question.  The  first  case  cited  in  the  brief  of  coun- 
sel ^^^  for  respondent  is  that  of  Mitchell  v.  Circuit  Judge,  53 
Mich.  541,  19  X.  W.  17G.  This  was  the  case  of  a  resident  of 
the  state,  wlio,  ^\'hiIe  attending  court  in  a  county  other  than 
that  of  his  residence,  was  served  with  process  in  a  civil  suit. 
The  decision  was  based  largely  upon  the  fact  that  the  party 


Dec.  1895.]  Guynn  v.  McDaneld.  159 

was  a  necessary  witness,  although  Judge  Coole}',  it  is  true, 
uses  the  following  language  in  his  decision :  "Public  policy,  the 
due  administration  of  justice  and  protection  to  parties  and  wit- 
nesses, alike  demand  it.  There  would  he  no  question  about  it  if 
the  suit  had  been  commenced  by  arrest;  but  the  reasons  for  ex- 
emption are  applicable,  though  with  somewhat  less  force,  in 
other  cases  also."  Primarily,  we  think,  the  exemption  extended 
only  to  cases  of  arrest,  and  was  applicable  only  to  the  case  of 
witnesses.  An  examination  of  the  authorities  cited  by  Judge 
Cooley  in  Mitchell  v.  Circuit  Judge,  53  Mich.  541, 19  N.V.  176, 
will  show  that  a  large  majority  of  them  arose  in  cases  of  wit- 
nesses. Still,  in  those  courts  where  the  rule  contended  for  by 
respondent  has  been  recognized,  it  has  very  generally  been  ex- 
tended to  parties  as  well  as  to  witnesses.  In  Wilson  v.  Don- 
aldson, 117  Ind.  356,  10  Am.  St.  Eep.  48,  20  N.  E.  250,  in  the 
case  of  a  nonresident  defendant  sued  while  returning  from  at- 
tending a  suit  brought  against  him  by  the  same  plaintiff  in 
the  state  of  Indiana,  the  court  says :  ''The  contention  of  ap- 
pellant's counsel  is  that  the  fact  that  the  appellee  was  in  In- 
diana, in  attendance  upon  court  a-s  a  party  to  an  action  which 
lie  had  brought  against  him,  and  for  the  purpose  of  testify- 
ing as  a  witness,  does  not  entitle  him  to  avoid  the  summons 
served  upon  him  while  in  this  state.  Our  statute  is  broad 
enough  to  sustain  this  contention  if  we  take  it  apart  from  all 
the  other  rules  of  the  law,  for  it  provides  that  in  cases  of  non- 
residents an  action  may  be  commenced  and  summons  served 
in  any  county  where  they  may  be  found.  But  a  statute  is  not 
to  be  isolated  from  the  great  body  of  the  law  of  which  it  forms 
a  part.  On  the  contrary,  it  is  to  be  taken  as  forming  part  of 
one  great  system,  and  is  to  be  construed  with  reference  to  co- 
ordinate rules  and  statutes."  We  confess  that  such  a  rule  of 
construction  seems  to  us  something  more  than  novel;  it  is  start- 
ling. It  is  not  predicated  upon  any  rule  of  pari  materia,  ^**^ 
but  is,  it  seems  to  us,  in  conflict  Avith  those  elementary  prin- 
ciples which  recognize  the  definitive  distribution  of  govern- 
mental power  in  both  our  state  and  federal  systems.  If  courts 
can  set  aside  the  positive  provisions  of  a  statute  upon  the  spe- 
cious plea  that  it  is  not  in  accordance  with  the  court's  idea 
of  "the  eternal  fitness  of  things,"  as  applied  to  legislation,  it 
is  difficult  to  conceive  the  limit  of  judicial  power  through  the 
medium  of  construction.  Great  as  is  our  respect  for  the  court 
from  which  this  decision  emanates,  we  cannot  accept  its  con- 
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elusions  in  this  matter.  Neither  are  we  able  to  concur  in  the 
view  of  Judge  Coolcy  as  expressed  in  Mitchell  v.  Circuit  Judge, 
53  Mich.  541,  19  N,  W.  176,  in  support  of  the  same  rule,  that 
"public  policy,  the  due  administration  of  Justice  and  protection 
to  parties  and  witnesses,  alike  demand  it."  Let  us  see.  We 
will  suppose  that  in  a  given  case  a  creditor,  resident  of  the  state 
of  Illinois,  sues  a  debtor,  citizen  of  the  state  of  Idaho,  in  the 
courts  of  Idaho.  The  debtor,  we  will  suppose,  has  a  mcritori* 
ous  cause  of  action  against  the  creditor,  but  it  is  of  a  character 
not  permissible  under  the  rules  of  practice  to  be  litigated  in  the 
suit  instituted  by  the  creditor,  and  the  debtor  is  presumably 
loo  poor  to  enter  upon  the  assertion  of  his  rights  in  a  suit 
which  would  involve  the  expense  of  taking  his  witnesses  from 
Idaho  to  Illinois,  and  supporting  them  there  during  what  the 
wealthy  creditor  might  make  interminable  litigation.  Would 
not  this  be  a  palpable  denial  of  justice?  The  nonresident  has 
sued  his  debtor  in  a  forum  selected  by  himself  wherein  to  en- 
force his  claimed  rights,  but  he  will  not  submit  to  have  the 
claims  of  his  debtor  adjudicated  in  the  same  forum.  Why? 
Because,  by  compelling  him  to  seek  another  forum,  he  thereby 
subjects  him  to  conditions  which  simply  amount  to  a  defeat 
of  his  claims.  If  the  courts-  of  Idaho  can,  in  the  opinion  of  a 
litigant,  protect  his  rights  in  one  case,  it  would  seem  that  they 
ouglit  to  be  equally  adequate  in  another.  We  are  tardy  in  rec- 
ognizing a  rule  which  seems  to  us  capable  of  being  wrested 
to  the  infliction  of  such  palpable  injustice,  more  especially 
as  our  statutes  admonish  us  thus:  "Eevised  statutes  establish 
the  law  of  this  state  respecting  the  subjects  to  which  they  re- 
late, and  their  provisions  and  all  proceedings  under  them  are 
*****  to  be  liberally  construed  with  a  view  to  effect  their  objects 
and  promote  justice":  Kev.  Stats.,  sec.  4. 

While  it  may  l)e  conceded  that  perhaps,  including  the  de- 
cisions of  the  federal  courts,  a  majority  of  decisions  are  con- 
trary to  our  view,  still  we  are  "sustained  and  soothed"  by  the 
reflection  that  our  position  has  the  support  and  concurrence  of 
very  many  of  the  most  highly  esteemed  courts  of  the  country. 
Say  the  supreme  court  of  Rhode  Island  in  discussing  the  rule 
v.nder  consideration,  in  Baldwin  v.  Emerson,  16  R.  T.  304,  27 
Am.  St.  Eop.  710,  15  Atl.  83 :  "We  think  it  would  rarely  happen 
that  the  attention  of  a  nonresident  plaintiif  or  defendant 
would  be  so  distracted  by  the  mere  service  of  a  summons  from 
the  immediate  business  in  hand  in  prosecuting  or  defending 
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a  pending  suit  that  the  interests  of  justice  would  suffer  in 
consequence^  or  that  the  liability  to  such  service  would  often 
deter  them  from  prosecuting  or  defending  their  just  claims 
or  rights.  The  reasons  assigned  for  the  exemption  would  ap- 
ply equally  as  well  to  resident  as  to  nonresident  suitors,  and 
it  has  never  been  deemed  ncessary  to  exempt  resident  suitors 
from  the  service  of  a  summons  so  far  as  we  have  been  able 
to  find,  except  in  the  single  state  of  Pennsylvania.  We  think 
these  reasons  are  fanciful,  rather  than  substantial"' :  See,  also, 
Capwell  V.  Sipe,  17  E.  1.  475,  33  Am.  St.  Kep.  890,  23  Atl. 
14;  Bishop  v.  Vose,  27  Conn.  1;  Christian  v.  Williams,  111 
Mo.  429,  20  S.  W.  96;  Baisley  v.  Baisley,  113  Mo.  544,  35  Am. 
St.  Eep.  726,  21  S.  W.  29;  Mullen  v.  Sanborn,  79  Md.  364,  47 
Am.  St.  Eep.  421,  29  Atl.  522;  Page  v.  Eandall,  6  Cal.  32. 

The  order  and  judgment  of  the  district  court  are  reversed, 
with  costs,  and  the  cause  remanded  for  further  proceedings. 

Morgan,  C.  J.,  and  Sullivan,  J.,  concur. 


A  Nonresident  Suitor,  whether  plaintiff  or  defendant,  coming  into 
the  state  for  the  sole  purpose  of  attending  the  trial  of  his  case  or 
business  connected  therewith,  such  attendance  being  shown  to  be 
necessary,  is,  according  to  the  better  rule,  privileged  from  the  service 
of  civil  process  while  coming  to,  returning  from,  and  attending  upon 
court.  Some  authorities,  however,  take  a  contrary  view:  See  the 
monographic  note  to  Worth  v.  Norton,  76  Am.  St.  Rep.  536-538. 


BUSH  V.  AETESIAN  HOT  AND  COLD  WATEE  CO. 

[4  Idaho,  618,  43  Pac.  69.] 
CONTRACT  Between  City  and  Water  Company — Damages  to 
Individual — Privity  of  Contract. — Under  a  contract  between  a  city 
and  a  water  company  by  which  the  latter  agrees  to  furnish  the  for- 
mer water  sufficient  for  fire  purposes,  a  private  citizen  cannot  main- 
tain an  action  against  such  water  company  for  injury  to,  or  destruc- 
tion of,  his  property  caused  by  the  failure  of  such  company  to  fulfill 
its  contract  with  the  city.  There  is  no  privity  of  contract  between 
such  citizen  and  such  water  company,     (p.  164.) 

Hawley  &  Puckett,  for  the  appellant. 

E.  Z.  Johnson  and  E.  H.  Johnson,  for  the  respondent. 

C20  HUSTON,  J.     On  the  first  day  of  August,   1893,  the 

defendant  corporation  was  under  contract  with  Boise  City,  by 

the  terms  whereof,  as  the  same  is  set  forth  in  the  complaint 

herein,  said  defendant  agreed  for  a  certain  stipulated  cousider- 
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ation  to  "maintain  and  keep  in  order  forty  hydrants,  so  placed 
in  position  as  aforesaid,  and  such  other  hydrants  as  should  be 
required  by  said  Boise  City,  and  to  supply  water  at  all  points 
where  such  hydrants  were  located,  sufficient  for  fire  purposes 
in  the  vicinity  thereof,"  etc.;  that  on  said  first  day  of  August, 
1893,  the  plaintiff  was  the  owner  and  in  possession  of  certain 
real  property  and  buildings  therein  situated  in  said  Boise  City; 
that  paid  buildings  were  destroyed  by  fire  on  said  first  day  of 
August,  whereby  plaintiff  suffered  damage  in  the  sum  of  twelve 
thousand  one  hundred  dollars ;  that  such  loss  was  the  result  of, 
and  in  consequence  of  the  failure  of  defendant  to  keep  a  suffi- 
cient suppl}^  of  water  in  the  hydrants  and  water-pipes  adjacent 
to  said  property.  To  the  complaint,  defendant  filed  the  follow- 
ing demurrer :  "Xow  comes  the  said  defendant,  by  Messrs.  John- 
son &  Johnson,  its  attorneys  herein,  and  demurs  to  plaintiff's 
complaint  in  the  above-entitled  action  filed,  on  the  ground  that 
it  appears  on  the  face  thereof :  1.  That  said  complaint  docs  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  2.  That 
^^^  said  complaint  is  ambiguous,  unintelligible  and  uncertain ; 
1.  In  that,  while  it  attempts  to  hold  said  defendant  liable  for 
the  destruction  of  plaintiff's  property  through  the  alleged  fail- 
ure of  defendant  to  furnish  sufficient  water  supply,  it  does  not 
allege  or  set  forth  any  contract  between  defendant  and  said 
plaintiff  to  furnish  such  water  supply,  or  any  water  supply  what- 
ever, for  fire  purposes;  nor  does  it  allege  that  plaintiff  and 
defendant  ever  in  any  manner  contracted  for  such  a  water  sup- 
ply, or  that  any  consideration  was  ever  paid,  or  promised  to 
be  paid,  by  plaintiff  to  defendant  therefor;  2.  In  that  it  does 
not  allege  that  plaintiff  was  a  party  to  the  said  contract  be- 
tween said  defendant  and  Boise  City  for  supplying  water  for 
extinguishing  fires,  nor  show  any  privity  of  contract  between 
said  plaintiff  and  said  Boise  City  in  relation  to  said  contract 
on  which  to  base  this  action;  3.  In  that  it  does  not  show  that 
any  duty  or  obligation  existed  on  the  part  of  said  defendant  to 
said  plaintiff  to  furnish  him  a  supply  of  water  for  protection 
from  fire."  The  district  court  sustained  the  demurrer  and  plain- 
tiff declined  to  amend.  Judgment  was  rendered  for  defendant 
for  costs,  from  which  judgment  this  appeal  is  taken. 

The  questions,  or  rather  the  question,  for  there  is  really  but 
one  question  to  be  considered,  raised  by  this  appeal,  has  been 
frequently  before  the  courts  of  this  country,  and  the  decisions 
have  been  uniformly  against  the  contention  of  appellant.     In 
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fact  appellant  cites  but  one  case,  and  we  have  been  unable  to 
find  another — that  of  Paducah  Lumber  Co.  v.  Paducah  Water 
Supply  Co.,  89  Ky.  3-10,  25  Am.  St.  Kep.  536,  12  S.  W.  554, 
13  S.  W.  249 — which  supports  his  contention.  We  have  ex- 
amined that  case  with  much  care,  and,  while  it  may  be  conceded 
that  the  rule  of  decision  therein  announced  would  cover  the 
case  at  bar,  it  may  not  be  amiss  to  call  attention  to  the  difference 
in  the  contracts  upon  wliich  the  two  actions  were  brought.  In 
the  Kentucky  case  the  defendant  "agreed  [as  set  forth  in  the 
opinion]  to  erect  upon  a  platform  fifty  feet  high  a  standpipe, 
twenty-two  feet  in  diameter,  and  one  hundred  and  seventy-five 
feet  high,  with  which  was  to  be  connected  the  conducting  pipes 
and  hydrants  mentioned;  and  also  two  pumping  engines,  each 
having  a  capacity  to  force  into  ^^^  the  standpipe  two  million 
gallons  of  water  every  twenty-four  hours;  and  to  keep  a  head 
of  water  sufficient  to  throw  from  any  eight  of  the  hydrants  sim- 
ultaneously, and  for  five  consecutive  hours  at  any  one  period 
of  time,  streams  through  fifty  feet  of  hose  one  hundred  feet 
high;  ....  that  appellee  also  agreed  to  have  in  the  standpipe 
and  conducting  pipes  at  all  times  a  supply  of  water  sufficient  to 
afford  a  head  or  pressure  requisite  for  all  domestic,  manufactur- 
ing, and  for  protection  purposes  for  all  the  inhabitants  and 
property  of  the  city,"  etc. — a  very  different  contract  from  that 
set  forth  in  the  record  in  this  case;  and,  in  addition  to  this, 
the  water  company,  in  the  Kentucky  case,  tlie  plaintiff,  had  a 
special  private  contract  with  the  defendant  for  a  water  supply. 
What  influence  these  facts  may  have  had  upon  the  decision  in 
that  case  is,  of  course,  matter  of  conjecture;  but  it  could  hardly, 
upon  the  facts,  be  accepted  as  an  authority  in  the  case  under 
consideration  here.  All  of  the  cases,  or  nearly  all,  in  which  tliis 
question  has  been  raised,  have  held  that  the  want  of  privity  in 
the  contract  debars  the  individual  citizen  from  suing  in  cases  of 
contract  between  a  water  company  and  the  municipal  corpora- 
tion: Motfc  V.  Cherryvale  etc.  Mfg.  Co.,  48  Kan.  12,  30  Am.  St. 
Eep.  267,  28  Pac.  989.  In  Howsmon  v.  Trenton  Water  Co., 
119  Mo.  304,  41  Am.  St.  Eep.  654,  24  S.  W.  784,  although  the 
contract  contained  a  clause  to  the  effect  that,  "should  said  com- 
pany, from  lack  of  water  supply,  or  from  other  cause,  except 
providential  or  unavoidable  accident,  fail  to  furnish  a  reason- 
able supply  of  water  to  extinguish  any  fire,  then  it  shall  be 
liable  for  all  damages  occasioned  l)y  such  failure  or  neglect," 
the  court  held  that  this  gave  no  right  of  action  to  the  individ- 
ual citizen  against  the  water  company.     To  the  same  effect  is 
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the  case  of  Anderson  v.  Fitzgerald,  21  Fed.  294.  In  Davis  v. 
Clinton  Waterworks  Co.,  54  Iowa,  59,  37  Am.  Kep.  185,  6  N.  W. 
126 — an  Iowa  case,  a  similar  case  to  that  under  consideration — • 
the  court  say:  "The  petition  does  not  allege  or  show  any  priv- 
ity of  contract  between  plaintiif  and  defendant.  The  plaintiff 
is  a  stranger,  and  the  mere  fact  that  she  may  find  benefits 
therefrom  by  the  protection  of  her  property  in  common  with  all 
other  persons  whose  property  is  similarly  situated  does  not 
^^^  make  her  a  party  to  the  contract,  or  create  a  privity  be- 
tween her  and  the  defendant":  See,  also,  Becker  v.  Keokuk 
Waterworks,  79  Iowa,  419,  18  Am.  St.  Eep.  377,  44  N.  W.  694; 
Clark  v.  City  of  Des  Moines,  19  Iowa,  212,  87  Am.  Dec.  423 ; 
McPherson  v.  Foster,  43  Iowa,  57,  22  Am.  Eep.  215;  Jones  on 
Negligence  of  Municipal  Corporations,  sec.  31;  Beck  v.  Kit- 
tenning  Water  Co.  (Pa.  St.),  11  Atl.  300;  House  v.  Houston 
Waterworks  Co.  (Tex.  Civ.  A  pp.),  22  S.  W.  277;  Fitch  v.  Sey- 
mour Water  Co.,  139  Tnd.  214,  47  Am.  St.  Rep.  258,  37  N.  E. 
982 ;  Ferris  v.  Carson  Water  Co.,  16  Nev.  44,  40  Am.  Eep.  485 ; 
Nickerson  v.  Bridgeport  Hydraulic  Co.,  46  Conn.  24,  33  Am. 
Eep.  1,  and  note ;  and  numerous  other  authorities  to  same  efi^ect. 
There  is  nothing  in  the  contract  in  this  cage  which  intimates 
that  any  breach  of  the  contract  between  the  city  of  Boise  and 
the  defendant  was  to  inure  to  the  benefit  of  any  citizen  who 
might  consider  himself  aggrieved.  What  rights  or  remedies 
exist  as  between  the  parties  to  the  contract  we  are  not  called 
upon  to  decide.  One  of  the  rules — a  primary  rule — in  the  con- 
struction of  contracts  by  courts  is  to  ascertain  as  near  as  pos- 
sible the  actual  intention  of  the  parties  at  the  time  they  en- 
ered  into  the  contract.  It  will  hardly  be  contended,  we  appre- 
hend, that  either  the  city  or  the  water  company  ever  intended, 
or  ever  contemplated,  the  assuming  by  the  latter  of  such  a  lial)il- 
ity  as  the  contention  of  the  plaintifi^  would  impose  upon  theiu. 
To  undertake  to  review  the  multitude  of  cases  cited  by  res|)ond- 
ent  would  be  a  profitless  task.  It  seems  to  us  they  are  couclu- 
sive  of  the  question  heroin,  to  wit,  as  to  the  liability  of  the  de- 
fendant to  the  plaintiff  under  the  contract  set  forth  in  the  com- 
plaint. The  order  and  judgment  of  the  district  court  is  af- 
firmed, with  costs. 

Morgan,  C.  J.,  and  Sullivan,  J.,  concur. 


The  Holding  of  the  Principal  Case  is  probably  sustained  by  the 
weight  of  authority.  However,  in  at  least  two  states,  Kentucky  and 
North  Carolina,  a  contrary  rule  prevails:  See  the  monographic  note 
to  Baxter  v.  Camp,  71  Ant.  St.  Eep.  196,  197. 
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CLEVELAND  v.  A^^DEEWS. 
[5  Idaho,  65,  46  Pac.  1025.] 
EXEMPTION  OF  TEAM — Drayman  not  yet  in  Business.— If 

a  person  purchases  a  team  with  the  bona  fide  intention  of  engaging 
in  the  business  of  a  teamster  or  drayman,  the  horses  are  exempt  from 
lew,  although  he  has  not  yet  actually  entered  upon  such  business, 
(p.'  166.) 

Quarles  &  Willis  and  E.  P.  Quarles,  for  the  appellants. 

Eeeves  &  Terrell,  for  the  respondent. 

*''  HUSTOISr,  J.  The  facts  in  this  case  as  they  appear  in  the 
record  are  substantially  as  follows:  The  plaintiff,  having  been 
injured  while  in  the  employ  of  a  railroad,  was  compelled  to  seek- 
other  means  of  earning  a  livelihood  for  himself  and  family, 
and  to  this  end  purchased  a  pair  of  horses  and  was  negotiating 
for  a  wagon  with  the  intention  of  engaging  in  the  business  of 
a  teamster  or  drayman,  a  business  in  which  he  had  been  engaged 
prior  to  his  employment  by  the  railroad  company.  Before  he 
had  completed  his  outfit,  the  horses  were  seized,  upon  a  writ  oC 
attachment  issued  against  plaintiff,  by  the  defendant  Andrews, 
as  constable.  Plaintiff  brings  his  action  of  claim  and  delivery 
against  defendant  Andrews  as  constable,  and  the  other  defend- 
ants as  sureties.  The  cause  was  tried  by  a  jury  who  rendered, 
a  special  verdict  for  plaintiff,  and  from  the  judgment  entered 
upon  such  verdict,  this  appeal  is  taken.  The  only  question 
raised  by  this  record  is:  Was  the  property  levied  upon  exempt 
under  the  statutes  of  Idaho? 

Subdivision  6  of  section  4480  provides  that:  "Two  oxen,  two 
horses,  or  two  mules,  etc.,  by  the  use  of  which  a  cartman,  dray- 
man, trackman,  huckster,  peddler,  hackman,  teamster,  or  other 
Laborer  habitually  earns  his  living,  etc.,"  is  exempt  from  execu- 
tion. It  is  contended  by  appellant  that  as  the  plaintiff  had 
not  actually  engaged  in  the  business  of  a  drayman  or  teamster 
at  the  time  the  levy  was  made,  the  property  does  not  come  within 
the  provisions  of  the  statute. 

While  courts  should  be  careful,  that  the  beneficent  purposes 
of  statutes  like  the  statute  of  exemptions  are  not  made  the 
means  or  excuse  for  fraud,  it  is  equally  important  that  the  pal- 
pable intent  of  the  law  should  not  be  defeated  by  mere  techni- 
calities or  strained  construction.  Xo  suspicion  is  cast  upon  the 
bona  fides  of  the  plaintiff  in  this  action.     The  evidence  shows 
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conclusively  that  he  was  acting  in  the  utmost  good  faith,  and 
was  proceeding  as  speedily  as  was  possible  under  the  circum- 
stances in  which  his  misfortunes  had  placed  him  to  engage 
*^  again  in  the  business  or  a  vocation  in  which  he  was  engaged 
before  his  employment  by  the  railroad  company.  We  think  his 
case  is  clearly  within  the  spirit  and  intent  of  the  statute,  that 
the  horses  were  exempt:  See  Elliot  v.  Hall,  3  Idaho,  431,  So 
Am.  St.  Eep.  285,  31  Pac.  796. 

The  judgment  of  the  district  court  is  affirmed  with  costs. 

Morgan,  C.  J.,  and  Sullivan,  J.,  concur. 


Exemption  Statntes  are  construed  liberally  to  effect  the  purposes 
for  which  they  are  enacted:  Equitable  Life  etc.  Soc.  v.  Goode,  101 
Iowa.  160,  63  Am.  St.  Eep.  378,  70  N.  W.  113;  Eustad  v.  Bishop,  80 
Minn.  497,  81  Am.  St.  Een.  282,  83  N.  W.  449;  Eoberts  v.  Parker,  117 
Iowa,  389,  94  Am.  St.  Eep.  316,  90  N.  W.  744.  See.  too,  Geiger  v. 
Kobilka,  26  Wash.  171,  90  Am.  St.  Eep.  733,  66  Pac.  423;  State  v. 
Land,  108  La.  512,  92  Am.  St.  Eep.  392,  32  South.  433.  A  horse  used 
in  drawing  a  dray  and  worth  not  over  forty  dollars,  comes  within 
the  term  "farm  horse,"  as  used  in  the  Georgia  statute,  notwithstand- 
ing his  employment  mav  be  urban,  rather  than  rural,  in  character: 
Kirksey  v.  Eowe,  114  Ga.  893,  88  Am.  St.  Eep.  65,  40  S.  E.  9p0. 
Temporarily  suspending  the  exercise  of  his  trade,  with  the  intention 
of  resuming  it.  does  not  render  a  mechanic's  tools  subject  to  levy: 
See  the  monographic  note  to  Kilburn  v.  Demming,  21  Am.  Dec.  549. 


DAVIS  V.  ADA  COUNTY. 

[5  Idaho,  126,  47  Pac.  93.] 

A  COUNTY  is  not  Liable  for  a  Tort,  unless  expressly  made 
so  by  statute,     (p.  168.) 

COUNTY— Negligent  Construction  of  Bridge.— A  county  is  not 
liable  for  negligence  in  the  construction  and  maintenance  of  bridges, 
unless  made  so  by  statute,     (p.  168.) 

George  H.  Stewart,  for  the  appellant. 

Haw  ley  &  Puekett,  for  the  respondent. 

^^^  SULLIVAiST,  J.  This  is  an  action  to  recover  damages 
for  the  negligent,  improper  and  unskillful  construction  and 
maintenance  of  a  certain  bridge  and  approach  to  the  bridge 
across  Boise  river  at  Boise  Cit}',  in  Ada  county,  by  means  of 
which  it  is  alleged  the  waters  of  said  river  were  diverted  and 
changed  into  a  new  and  narrow  channel,  insufficient  in  width  to 
13ermit  the  water  of  said  river  to  flow  freely  and  without  ob- 
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struction,  and  thereby  forced  said  water  over  against  the  north 
bank  of  said  river,  and  caused  said  bank  to  cut  away  and  flow 
over  the  lands  of  the  plaintiff,  by  reason  of  which  thirty  acres  of 
plaintiff's  land  were  washed  away  and  destroyed.  A  claim  for 
the  damages  thus  alleged  to  have  been  sustained  by  the  plaintiff 
was  presented  to  the  board  of  county  commissioners  of  said 
Ada  county  for  allowance,  which  claim  was  rejected  by  said 
board.  Thereupon  the  plaintiff  brought  this  action  against  Ada 
county.  The  case  was  tried  to  a  Jury,  and  at  the  close  of  plain- 
tiff's evidence  the  defendant  moved  for  a  nonsuit,  which  motion 
was  granted,  and  judgment  of  dismissal  and  for  costs  was  duly 
entered.     This  appeal  is  from  the  judgment. 

The  motion  for  nonsuit  was  based  upon  several  grounds,  all 
of  which  appear  in  the  transcript.  It  is  conceded  by  both 
parties  that  the  vital  question  is  whether  the  county  is  liable 
to  the  plaintiff  for  the  injury  stated  m  the  complaint,  and 
proven  upon  the  trial.  The  appellant  contends,  under  various 
provisions  of  our  constitution  and  statutes,  that  counties  should 
be  held  liable  for  negligence  in  the  construction  and  mainte- 
nance of  highways  and  bridges  to  the  same  extent  as  cities,  as 
they  seem  to  be,  substantially,  placed  on  the  same  footing  under 
the  law.  This  view  is  sustained  by  some  very  respectable 
*^®  authority.  Thompson  in  his  work  on  Negligence  (volume 
1,  page  618),  referring^ to  the  case  of  Hedges  v.  Madison  Co., 
6  111.  571,  in  which  Shilds,  J.,  said:  "All  the  cases  assume  the 
ground  that  there  is  no  corporate  fund  provided  for  that  pur- 
pose," says:  '"Where,  therefore,  counties  are  erected  into  corpo- 
rations, provided  with  a  corporate  fund,  or  the  power  of  raising 
it,  and  invested  with  the  care  of  highways  and  bridges,  the 
reason  of  the  rule  ceases,  and  the  rule  ought  to  fall  with  it. 
They  should  stand  upon  the  same  footing,  in  this  regard,  as 
chartered  cities."  In  Elliott  on  Eoads  and  Streets,  page  321, 
footnote  3,  is  found  the  following  statement:  "In  discussing 
the  subject  of  bridges,  we  have  shown  that  the  prevailing  doc- 
trine is  opposed  by  many  well-reasoned  cases  and  by  many 
eminent  text-writers."  However,  the  decided  weight  of  author- 
ity is  that  a  county  is  not  liable  for  a  tort,  unless  expressly 
made  so  by  statute.  We  have  no  such  statutory  provision.  In 
section  963  of  2  Dillon  on  Municipal  Corporations,  the  follow- 
ing language  is  used :  "According  to  the  prevailing  rule,  counties 
are  under  no  liability  in  respect  of  torts  except  as  imposed  (ex- 
pressly or  by  implication)  by  statute.     They  are  political  divi- 
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sions  of  the  state,  created  for  convenience,  and  are  usually  re- 
garded not  to  be  impliedly  liable  for  damages  suffered  in  conse- 
quence of  neglect  to  repair  a  county  road  or  bridge.  Such  a 
liability,  unless  declared  by  statute,  is  generally,  but  not  uni- 
versally, denied  to  exist."  In  section  999  of  2  Dillon  on  ]\Iuni- 
cipal  Corporations,  the  author  groups  the  decisions  upon  the 
question  under  consideration  as  follows:  1.  When  neither  char- 
tered cities  nor  counties  or  other  quasi  corporations  are  held 
to  an  implied  civil  liability.  Only  a  few  states  have  adopted 
this  extreme  view  of  exempting  cities  from  liability  in  this  re- 
spect; 2.  Where  the  reverse  is  held,  and  both  chartered  cities 
and  counties  are  alike  considered  to  be  impliedly  liable  for  their 
neglect  of  the  duty  in  question.  This  doctrine  prevails  in  a 
small  number  of  states;  3.  Where  municipal  corporations 
proper,  such  as  chartered  cities,  are  held  to  an  implied  civil 
liability  for  damages  caused  to  travelers  for  defective  and  un- 
safe streets  under  their  control,  but  denying  that  such  liability 
attaches  to  counties  or  other  quasi  corporations  ^^^  as  respects 
highways  and  bridges  under  their  charge.  This  distinction  has 
received  judicial  sanction  in  a  large  majority  of  states,  where 
the  legislation  is  silent  in  respect  of  corporate  liability."  It  is 
also  stated  in  Elliott  on  Roads  and  Streets,  page  40 :  "Most  of 
the  courts  deny  that  there  is  any  liability  on  the  part  of  counties 
or  townships,"  unless  the  liability  is  imposed  by  statute:  See, 
also,  Worden  v.  Witt,  4  Idaho,  404,  ante,  p.  70,  and  note, 
39  Pac.  1114;  Gorman  v.  Commissioners,  1  Idaho,  655.  We 
are  not  disposed  to  change  the  rule  as  accepted  by  the  decided 
weight  of  authority  upon  the  question  under  consideration.  If 
it  is  desirable  to  have  the  rule  changed,  the  legislature  has  ample 
authority  to  change  it,  and  to  make  the  county  liable  for  neg- 
ligence in  the  construction  and  maintenance  of  the  public  high- 
ways and  bridges,  where  damage  and  injury  are  sustained  by 
reason  of  such  negligence.  Judgment  affirmed.  Costs  awarded 
to  respondent. 

Morgan,  C.  J.,  and  Huston,  J.,  concur. 


Counties  are  not  Liable  in  Tort,  according  to  the  weight  of  author- 
ity, unless  made  so  by  statute.  Most  of  the  cases  wherein  it  is  at- 
tempted to  hold  them  liable  grow  out  of  negligence  in  constructing 
and  maintaining  roads  and  bridges:  See  the  monographic  note  to  Gil- 
man  V.  County  of  Contra  Costa.  68  Anr.  Dec.  294;  Bailev  v.  Law- 
rence County,  5  S.  Dak.  393,  49  Am.  St.  Eep.  881,  59  K  W.  219; 
County  Cominrs.  v.  Ball,  22  Colo.  125,  55  Am.  St.  Eep.  117,  43  Pac. 
1000;   Packard   v.   Voltz,   94  Iowa,   277,  58  Am.  St.   Eep.   396,   62   N. 
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"W.  757;  Heigel  v.  Wichita  County  84  Tex.  392,  31  Am.  St.  Eep.  63, 

19  S.  W.  562;  Dowuing  v.  Mason  County,  87  Ky.  208,  12  Am.  St. 
Eep.  473,  8  S.  W.  264.  Compare  Schussler  v.  Board  of  Commrs.,  67 
Minn.  412.  64  Anr.  St.  Eep.  424,  70  N.  W.  6;  Wabash  Countv  v.  Pear- 
son, 120  Ind.  426,  16  Am.  St.  Eep.  325,  22  N.  E.  134;  Lehigh  County 
V.  Hoffort,  116  Pa.  St.  119,  2  Am.  St.  Eep.  587,  9  Atl.  177;  Eohr- 
bough  V.  Barbour  County  Court,  39  W.  Va.  472,  45  Am.  St.  Eep.  925, 

20  S.  E.  565. 


GREEN  V.  STATE  BOAED  OF  CANVASSERS. 
[5  Idaho,  130,  47  Pac.  259.] 

CONSTITUTION — Amendment  of.— The  "Majority  of  the 
Electors"  referred  to  in  a  constitution  as  requisite  to  the  ratifica- 
tion of  an  amendment  thereto,  means  the  majority  of  the  electors 
voting  upon  the  question  of  amendment,  and  not  a  majority  of  all 
the  electors  of  the  state  or  of  those  voting  at  the  election,  (pp.  171, 
179.) 

Hawley  &  Puckett,  W.  E.  Borah  and  Miles  W.  Tate,  for  the 
plaintiff. 

George  M.  Parsons,  attorney  general,  and  Johnson  &  John- 
son, for  the  defendants. 

133  HUSTON,  J.  The  constitution  of  the  state  of  Idaho 
contains  the  following  provisions  in  regard  to  amendments  of 
that  instrument: 

"Article  20. 

"Amendments. 

"Section  1.  Any  amendment  or  amendments  to  this  con- 
stitution may  be  proposed  in  either  branch  of  the  legislature, 
and  if  the  same  shall  be  agreed  to  by  two-thirds  of  all  the 
i^"*  members  of  each  of  the  two  houses,  voting  separately,  such 
proposed  amendment  or  amendments  shall,  with  the  yeas  and 
nays  thereon,  be  entered  on  their  journals;  and  it  shall  be  the 
duty  of  the  legislature  to  submit  such  amendment  or  amend- 
ments  to  the  electors  of  the  state  at  the  next  general  election, 
and  cause  the  same  to  be  published  without  delay  for  at  least 
six  consecutive  weeks,  prior  to  said  election,  in  not  less  than 
one  newspaper  of  general  circulation  published  in  each  county; 
and  if  a  majority  of  the  electors  shall  ratify  the  same,  such 
amendment  or  amendments  shall  become  a  part  of  this  con- 
stitutiom 
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"Sec.  2.  If  two  or  more  amendments  are  proposed,  they 
shall  be  submitted  in  such  manner  that  the  electors  shall  vote 
for  or  against  each  of  them  separately. 

"Sec.  3.  Whenever  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature  shall  deem  it  necessary  to  call 
a  convention  to  revise  or  amend  this  constitution,  they  shall 
recommend  to  the  electors  to  vote  at  the  next  general  election 
for  or  against  a  convention;  and  if  a  majority  of  all  the  elec- 
tors voting  at  said  election  shall  have  voted  for  a  convention, 
the  legislature  shall,  at  the  next  session,  provide  by  law  for 
calling  the  same;  and  such  convention  shall  consist  of  a  num- 
ber of  members  not  less  than  double  the  number  of  the  most 
numerous  branch  of  the  legislature. 

"Sec.  4.  Any  constitution  adopted  by  such  convention  shall 
have  no  validity  until  it  has  been  submitted  to,  and  adopted 
by,  the  people." 

The  legislative  assembly  of  the  state  of  Idaho,  at  its  third 
session,  submitted  to  the  people,  under  said  constitutional  pro- 
visions, the  following  amendment  of  the  constitution:  "Shall 
section  2  of  article  6  of  the  constitution  of  the  stiite  of  Idaho 
be  so  amended  as  to  extend  to  women  the  equal  right  of  suf- 
frage?" The  vote  as  returned  by  the  canvassing  board  upon 
said  question  was  as  follows:  "For  proposed  amendment  ex- 
tending to  women  the  equal  right  of  suffrage :  For,  twelve  thou- 
sand one  hundred  and  twenty-six;  against,  six  thousand  two 
hundred  and  eighty-two."  And  upon  this  return  said  board 
declares  said  amendment  not  adopted;  and  petitioner  brings 
135  ]^gj.  action  for  a  review  of  the  action  of  said  board  of  can- 
vassers in  this  behalf. 

The  only  question  submitted  to  us  for  decision  is  as  to  the 
construction  to  be  given  to  the  last  paragraph  of  section  1  of 
article  20,  above  quoted:  "And  if  the  majority  of  the  electors 
shall  ratify  the  same,  such  amendment  or  amendments  shall 
become  a  part  of  this  constitution."  The  question  presented 
is  by  no  means  a  novel  one.  In  fact,  so  able  and  experienced 
a  jurist  as  Judge  Thomas  M.  Cooley  admits  (Cooley's  Consti- 
tutional Limitations,  6th  ed.,  747,  note  1)  that  "it  must  be  con- 
fessed that  it  is  impossible  to  harmonize  the  cases."  An  ex- 
amination of  the  large  number  of  authorities  cited  by  counsel 
in  the  argument  of  the  case  accentuates  the  statement  of  Judge 
Cooley,  and  perhaps  we  shall  not  be  obnoxious  to  the  charge  of 
evading  a  duty  should  we  decline  to  enter  upon  a  task  which 
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so  eminent  a  jurist  declares  to  be  hopeless.  We  confess  our- 
selves unable  to  appreciate  the  argument  which  would  make  the 
language  of  section  1  of  article  20  and  section  3  of  said  article 
synonymous  or  expressive  of  the  same  intention.  If  they  were, 
as  counsel  for  defendants  contend,  intended  to  mean  the  same 
thing,  why  was  not  the  same  language  used?  We  know  of  no 
rule  of  construction,  nor  has  our  attention  been  called  to  any, 
that  would  warrant  us  in  arbitrarily  saying  that  the  language 
used  in  the  two  sections  was  intended  to  mean  the  same  thing. 
On  the  contrary,  the  reason  seems  to  us  to  be  the  other  way. 
We  can  understand  why  the  makers  of  the  constitution  should 
apply  a  different  and  more  stringent  rule  in  the  adoption  of  a 
call  for  a  constitutional  convention  from  what  they  would  in 
the  matter  of  a  mere  amendment.  It  is  true,  the  amendment 
under  consideration  is  one  of  vast  importance,  but  so,  likewise, 
are  the  other  amendments  submitted  at  the  same  time.  With 
the  character  or  importance  of  the  amendment  we  have  nothing 
to  do  in  this  consideration.  Was  the  amendment  adopted  as  re- 
quired by  the  terms  and  provisions  of  the  constitution  ?  To  hold 
that  it  was  not  is  virtually  to  say  that  no  amendment  of  the 
constitution  is  practicable.  In  fact,  counsel  do  not  strenuously 
contend  for  a  construction  involving  such  a  conclusion,  but 
rather  insist  that  the  words  "majority  of  the  electors.'"'  in  sec- 
tion *^**  1,  should  be  construed  to  mean  the  same  as  the  words 
"majority  of  all  the  electors  voting  at  such  election,"'  in  sec- 
tion 3.  Even  the  authorities  cited  by  counsel  do  not  go  to  such 
an  extent  or  sustain  such  a  conclusion. 

For  us  to  go  into  an  analysis  of  all  the  authorities  cited 
and  read  upon  the  argument  would  accomplish  nothing.  We 
have  carefully  examined  them  all,  in  the  light  of  the  able  argu- 
ments of  counsel,  and  we  find  ourselves  unable  to  base  our 
conclusions  upon  any  apparent  weight  of  authority.  We  must 
decide  this  case  upon  the  provisions  of  our  constitution  as  the 
same  appear  to  us,  and,  so  doing,  we  are  compelled  to  say  that 
the  construction  contended  for  by  the  petitioner  is  the  correct 
one.  Experience  has  shown  that  it  is  almost,  if  not  quite,  an 
impossibility  to  secure  an  expression  from  every  elector  upon 
any  question,  and,  above  all,  upon  a  question  of  an  amendment 
of  the  constitution;  and  it  is  equally  difficult  to  ascertain  the 
actual  number  of  electors  at  any  given  time,  To  rely  upon  the 
vote  cast  upon  some  other  question  at  the  same  election  would 
be  entirely  unsatisfactory,  and  such  a  construction  is,  we  think, 
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at  least  impliedly  negatived  by  the  provisions  of  section  3. 
While  it  is  true  that  some  ten  thousand  or  more  electors  would 
seem  to  have  been  entirely  indifferent  upon  the  question  of  the 
adoption  of  this  and  the  other  amendments,  still  all  -were — must 
have  been — fully  advised  as  to  the  importance  of  the  questions 
submitted,  and  should  their  indifference  be  taken  as  conclusive 
of  their  opposition  to  the  amendments?  Upon  what  rule  of 
honesity  or  righteousness  can  this  be  claimed  ?  Is  it  not  more  rea- 
sonable, as  well  as  more  righteous,  to  say  that  in  a  matter  about 
which  they  manifest  such  indifference  their  silence  shall  be  taken 
as  assent?  We  hold  that  the  amendment  under  discussion  is 
adopted,  and  has  become  a  part  of  the  constitution  of  the  state 
of  Idaho, 

Sullivan,  J.,  concurs. 

MOEGAIST,  C.  J.,  Concurring.  At  the  last  general  election 
in  the  state  of  Idaho,  which  occurred  in  JSTovember,  the  follow- 
ing question  was  submitted  to  the  electors  of  the  state,  to  wit : 
"Shall  section  2  of  article  6  of  the  constitution  of  the  state  of 
Idaho  be  so  amended  as  to  extend  to  women  the  equal  **'*''  right 
of  suffrage  ?"  The  vote  of  the  electors  on  the  proposed  amend- 
ment was  as  follows :  For  said  amendment,  twelve  thousand  one 
hundred  and  twenty-six;  against  said  amendment,  six  thousand 
two  hundred  and  eighty-two.  The  question  sumitted  to  this 
court  is :  "Under  the  provisions  of  the  constitution  and  laws  of 
this  state,  does  this  amendment  become  a  part  of  the  constitu- 
tion?" No  question  of  like  importance  has  been  submitted  to 
this  court  during  its  existence.  If  decided  in  the  affirmative, 
it  nearly  doubles  the  qualified  voters  of  the  state.  It  demands 
careful  investigation  and  considerate  judgment.  It  may  not  be 
improper,  therefore,  for  me  to  give  my  reasons  for  concurrence 
in  the  judgment  of  this  court. 

The  question  of  the  policy  or  practicability  of  such  a  radical 
cbange  in  the  fundamental  law  of  the  state,  in  regard  to  the 
qualification  of  electors,  not  being  an  issue  in  this  cause,  I  do 
not  propose  to  discuss.  The  proposition  that  the  language  of 
the  constitution  with  reference  to  amendments  thereto  makes  it 
practically  impossible  to  secure  any  such  I  shall  also  dismiss, 
with  the  statement  that  it  is  not  the  province  nor  within  the 
authority  of  this  court  to  change  or  modify  its  provisions  by 
judicial  decision. 
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The  provisions  of  our  own  constitution,  and  of  others  sim- 
ilar thereto,  with  reference  to  the  votes  necessary  to  carr}-  any 
proposition,  may  be  properly  divided  into  three  classes : 

First,  those  which  require  a  majority  or  two-thirds  of  all  the 
votes  cast  at  a  general  or  special  election.  Of  this  class  is 
section  3  of  article  8,  regarding  county  and  city  indebtedness, 
which  requires  "two-thirds  of  the  qualified  electors  thereof  vot- 
ing at  an  election  to  be  held  for  that  purpose";  that  is,  two- 
thirds  of  the  qualified  electors  of  such  county  or  city.  Also  of 
the  same  class  is  section  1  of  article  12,  which  provides  "that 
cities  and  towns  may  become  organized  whenever  a  majority 
of  the  electors  at  a  general  election  shall  so  determine.''"  So 
is  also  section  3  of  article  20,  which  provides  that  when  it  shall 
be  deemed  necessary  to  call  a  convention  to  revise  or  amend  the 
constitution,  which  shall  be  called  if  a  majority  of  all  the  elec- 
tors voting  at  said  election  shall  have  voted  for  a  convention, 
etc.  The  language  of  these  sections  is  clear  and  unmistakable. 
It  needs  no  construction,  and  it  is  only  necessary  ^^^  to  count 
the  ballots  cast  at  any  such  election  and  those  voting  for  the 
proposition,  to  ascertain  if  a  majority  of  all  those  voting  at  said 
election  were  in  favor  of  the  proposition. 

Of  the  class  of  cases  cited  in  support  of  this  proposition  are 
St.  Joseph  Tp.  V.  Eogers,  16  ^Yall.  664,  in  which  case  the 
fourteenth  section  of  the  act  required  only  a  "majority  of  the 
legal  voters  of  such  township  voting  at  such  election."  Of 
the  same  tenor  is  the  case  of  People  v.  Warfield,  20  111.  165, 
in  which  it  is  held  that  the  phrase  "majority  of  the  voters  of 
a  county"  is  held  to  mean  a  majority  of  those  voting  at  the 
election.  Also,  People  v.  Gamer,  47  111.  246;  People  v.  AYiant, 
48  111.  263;  Cass  Co.  v.  Johnston,  95  U.  S.  360;  State  v.  Linn 
Co.  Court,  44  Mo.  504;  State  v.  Eenick,  37  Mo.  270.  From 
this  class  of  cases  we  have,  perhaps  sufficiently  quoted.  They 
differ  from  the  language  of  our  constitution  in  the  particular 
under  discussion  in  this,  that  in  those  cases  the  law  or  con- 
stitution, as  the  case  may  be,  positively  and  in  terms  requires 
a  majority  or  two-thirds  of  all  the  voters  of  a  particular  dis- 
trict or  of  the  state,  while  our  constitution  requires  a  majority 
of  the  electors.  They  are  not  in  point  except  as  giving  the 
reasons  for  the  decisions,  which  differ  somewhat  in  the  different 
cases.  In  some  cases  the  reason  given  is  that  it  is  a  practical 
impossibility  to  ascertain  how  many  legal  voters  there  may  be 
at  the  time  of  the  election  in  any  given  city,  county,  or  state. 
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This  reason  applies  with  equal  force  in  the  case  at  bar.  There 
is  no  necessity  for  qualifying  the  word.  It  is  impossible  to  as- 
certain how  many  voters  there  are  in  the  state  at  any  election. 
There  may  be  many  voters  in  the  state  who  did  not  vote  for 
governor,  for  instance,  who  did  vote  for  the  presidential  elec- 
tors; and  there  may  have  been  many  voters  who  voted  for 
attorney  general,  who  voted  neither  for  governor  nor  presi- 
dential electors.  The  impossibility  of  the  task  is  apparent  at 
once.  But,  say  the  defendants,  this  is  wriat  the  constitution 
requires,  and,  if  it  means  anything  except  a  majority  of  the 
electors  voting  upon  the  proposition,  the  former  is  what  it  does 
mean.  However,  they  say  this  provision  is  satisfied  by  consider- 
ing the  number  voting  at  this  election,  as  the  whole  number  of 
electors.  But  we  know  this  is  not  true,  and  we  ^^  have  no 
warrant  for  such  construction,  either  in  the  words  of  the  partic- 
ular section,  the  context,  or  in  reason. 

The  second  class  of  cases  are  those  which  require  a  majority 
of  all  the  qualified  voters  of  a  particular  district,  county,  city, 
or  of  the  qualified  voters  of  the  state.  This  provision  would 
seem  to  be  too  plain  to  need  any  construction,  or  to  lead  to 
any  difference  of  opinion.  The  courts,  however,  in  quite  a  num- 
ber of  cases,  have  construed  this  provision  to  be  satisfied  by  a 
majority  of  the  votes  cast  upon  the  proposition,  while  others 
have  construed  it  according  to  the  strict  letter  of  the  constitu- 
tion or  law,  as  the  case  may  be.  Of  the  latter  class  are  the  fol- 
lowing cases,  cited  by  counsel  for  defendants,  to  "^Wt :  State  v. 
Brassfield,  67  IMo.  331  (in  which  case  the  constitution  of  Mis- 
souri states  that  a  county,  city,  or  town  shall  not  be  authorized 
to  become  a  stockholder,  etc.,  unless  two-thirds  of  the  qualified 
voters  of  such  county,  city,  or  town,  etc.)  ;  Hawkins  v.  Board 
of  Supervisors,  50  ^liss.  735.  The  same  provision  is  in  the 
constitution  of  ]\[ississippi  (article  12,  section  14)  :  Cocke  v. 
Gooch,  5  Heisk.  310.  ''Xo  part  of  a  county  shall  be  taken 
off  without  the  consent  of  two-thirds  of  the  qualified  voters  in 
such  part":  Tenn.  Const.,  art.  10,  sec.  4;  Duke  v.  Brown,  96 
N.  C.  127,  1  S.  E.  873.  Same  provision  in  the  constitution  of 
North  Carolina,  article  7,  section  7.  These  decisions  are  not  in 
point,  for  the  provisions  in  the  various  constitutions  are  all  of 
the  second  class,  as  quoted  above,  and  are  radically  different 
from  our  own  provision  in  section  1,  article  20.  The  decisions 
are  instructive,  liowever.  as  indicating  the  trend  of  the  opinions 
held  by  the  various  coui-fs  o£  the  country  upon  tins  siibjcct.  Of 
precisely  the  same  tenor  !>  the  constitution  of  Illinois,  as  quoted 
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in  People  v.  Brown,  11  111.  478.  Also  statute  of  Illinois,  as 
construed  in  Chestnutwood  v.  Hood,  68  111.  132.  It  required 
a  ''majority  of  all  the  legal  voters  of  the  county."  In  People 
V.  Town  of  Berkeley,  102  Cal.  298,  36  Pac.  591,  also,  the  con- 
stitution required,  in  terms,  a  "majority  of  the  electors  voting 
at  a  general  election."  It  would  manifestly  be  a  bootless,  and 
certainly  a  very  monotonous,  undertaking,  to  follow  through  all 
the  decisions  upon  a  precisely  similar  provision  of  statutes  and 
constitutions.     They  are  substantially  the  same. 

140  rpi^Q  tliird  class  are  those  which  require  a  majority  vote  in 
the  affirmative,  without  the  specifications  attached  to  the  other 
classes.  In  this  class  the  term  "plurality  of  votes"  is  spoken 
of  as  being  sufficient  or  insufficient  to  adopt  a  constitutional 
amendment,  both  in  brief  of  defendant  and  in  some  of  the  de- 
cisions of  the  courts.  The  term  must  have  been  used  inadver- 
tently, as  there  can  be  no  plurality  of  votes  unless  there  are 
three  or  more  candidates,  or  three  ways  of  voting  upon  a  prop- 
osition, as  a  plurality  is  the  number  of  votes  received  by  one 
candidate,  in  excess  of  those  received  by  either  one  of  two  or 
more  other  candidates,  and  not  a  majority  over  both.  There 
can  be  no  plurality  where  there  are  but  two  candidates,  or  but 
two  ways  of  voting  on  a  proposition,  as  upon  a  constitutional 
amendment.  Section  2  of  article  18  of  the  constitution  of 
Idaho  requires  two-thirds  of  the  qualified  electors  of  a  county, 
voting  on  the  proposition  at  a  general  election  in  favor  of  re- 
moval, to  remove  a  county  scat.  Section  3  of  article  18,  re- 
lating to  the  division  of  counties,  requires  a  majority  of  the 
qualified  electors  of  the  territory  proposed  to  be  cut  off  voting 
on  the  proposition  at  a  general  election  to  divide  a  county. 
Section  3  of  article  20  (the  next  section  of  the  same  article), 
in  wliicli  is  the  provision  under  discussion,  requires,  in  order 
to  a  call  a  convention  to  revise  or  amend  the  constitution,  that 
"a  majority  of  all  the  electors  voting  at  said  election  shall 
have  voted  for  such  convention,  at  the  next  general  election." 
Evidently,  it  was  not  the  intention  of  the  framers  of  the  con- 
stitution to  require  either  one  of  these  conditions  to  secure  an 
amendment  to  the  constitution.  If  it  had  been,  they  would 
have  so  expressed  it,  and  at  a  time  when  the  different  methods 
of  making  the  constitution  were  fresh  in  their  minds;  but  they 
did  not  do  so,  and  therefore  we  must  conclude  they  did  not 
intend  it.  It  may  be  said,  however,  that  if  they  had  intended 
that  only  the  votes  cast  for  and  against  this  amendment  should 
be  considered,  they  would  have  so  expressed  it,  as  in  section 
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9  of  article  7,  in  section  1  of  article  8,  and  section  2  of  article 
10.  While  they  have  not  used  the  same  words  in  sections  1 
and  2  of  article  20,  we  contend  they  have  substantially  said  so. 
Section  2  of  article  20  provides  that,  "if  two  or  more  amend- 
ments are  proposed,  they  shall  be  submitted  in  such  manner 
^'**  that  the  electors  shall  vote  for  or  against  each  of  them  sep- 
arately." Here  is  a  positive  direction  that  the  elector  shall  vote 
either  for  or  against  the  proposition.  This  is  followed  by  tlie 
statute  (1st  Sess.  Laws,  sec.  57,  p.  75),  providing  that,  when 
the  question  of  a  constitutional  amendment  is  to  be  submitted 
to  the  people,  a  space  of  half  an  inch  shall  be  left  opposite  the 
words  "Yes"  and  "JSTo,"  printed  upon  the  ballot,  on  which  the 
voter  is  to  make  a  cross  opposite  the  answer  he  desires  to  make. 
This  was  followed  by  an  amended  section  57,  page  95,  of  Third 
Session  Laws  of  Idaho,  in  which  it  is  provided  that  a  circle 
half  an  inch  in  diameter  shall  be  made  opposite  the  words  "Yes'" 
and  "iSTo,"  when  the  same  or  a  similar  question  is  to  be  sub- 
mitted, in  which  the  voter  is  to  make  a  cross  opposite  the  an- 
swer he  desires  to  make. 

In  Senate  Joint  Eesolution  Xo.  2,  approved  January  21, 
1895,  the  same  legislature  provided  that  the  following  question 
shall  be  submitted  to  the  electors  of  the  state:  "Shall  section 
2  of  article  6  of  the  constitution  be  so  amended  as  to  extend 
to  women  the  equal  right  of  suffrage?"  In  accordance  with 
the  constitution  and  the  statute,  the  question  was  submitted 
with  tlie  words  "Yes"  and  "Xo"  printed  in  separate  spaces, 
with  a  circle  of  the  required  size  opposite  each,  in  one  of 
which  each  voter  who  desired  to  express  an  opinion  on  the 
question  was  required  to  make  a  cross.  Why  should  the  con- 
stitution and  two  different  legislatures  provide  that  those  who 
desired  to  vote  against  the  proposition  should  make  a  cross 
opposite  the  word  "No"  if  these  votes  were  not  to  be  counted, 
and  why  should  they  be  counted  if  all  those  who  did  not  vote 
at  all  were  to  be  counted  as  having  voted  "Xo"?  There  is 
no  answer.  The  constitution  and  the  statutes  say:  "All  you 
electors  who  believe  that  equal  right  of  suffrage  should  be  ex- 
tended to  women  stand  up  and  be  counted."  Twelve  thousand 
one  hundred  and  twenty-six  voters  stand  up,  and  are  counted 
in  the  affirmative.  The  constitution  and  statutes  say  with  equal 
distinctness:  "All  you  qualified  electors  who  believe  tliat  the 
equal  right  of  suffrage  should  not  be  extended  to  women  stand 
up  and  be  counted."  Six  thousand  two  hundred  and  eighty- 
two  stand  up  and  are  counted.    Eighteen  thousand  four  hundred 
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■and  eight  votes  in  all  were  cast  upon  the  question.  ^'*^  But,  say 
the  defendants,  there  were  about  ten  thousand  qualified  voters 
in  the  state  who  did  not  vote  at  all  on  the  question,  that  should 
he  counted  as  having  voted  ''ISTo.''  Wliy  should  they  be  counted 
in  the  negative?  The  constitution  does  not  require  it,  neither 
do  the  statutes.  These  electors  either  have  no  opinion  on  the 
subject,  or  they  have  none  that  they  care  to  express.  Why  should 
they  be  counted  as  having  voted  in  the  negative,  when  they  did 
not  vote  at  all  on  the  subject?  There  is  absolutely  no  reason, 
unless  the  constitution  or  the  statutes  require  it,  and  we  have 
seen  they  do  not. 

The  supreme  court  of  Maryland,  in  Walker  v.  Oswald,  68 
Md,  146,  11  Atl.  711,  in  construing  an  act  of  submission  of 
the  question  of  high  license  to  the  voters  of  a  county,  wherein 
it  is  provided  that  the  act  shall  take  effect  if  a  majority  of 
the  voters  of  said  county  shall  determine  by  their  ballots  in 
its  favor,  holds  that  those  voters  absenting  themselves,  and 
those  who,  being  present,  abstain  from  voting,  are  considered 
as  having  acquiesced  in  the  result,  and  that  the  measure  is 
adopted  if  it  receives  a  majority  of  those  voting  upon  it,  even 
though  it  fail  to  receive  a  majority  of  the  votes  east  upon 
some  other  subject:  Cass  Co.  v.  Johnston,  95  IT,  S.  369.  The 
supreme  court  of  Minnesota,  in  Dayton  v.  City  of  St.  Paul,  22 
Minn.  400,  construes  the  following  provision  of  the  constitution 
of  the  state:  "And  if  it  shall  appear  in  a  manner  provided  by 
law  that  a  majority  of  the  voters  present  and  voting  shall  have 
ratified  such  alterations  or  amendments,  the  same  shall  be  valid 
to  all  intents  and  purposes  as  a  part  of  the  constitution."  The 
court  declares  that  ''the  amendment  is  ratified  if  it  receives  a 
majority  of  all  the  votes  upon  it,  although  Jiot  a  majority  of 
the  votes  cast  at  the.  election."  The  court  says  further  that  "it 
is  the  general  rule  in  afi'airs  of  government  that  an  election  or 
a  voting,  whenever  called  for,  is  to  be  determined  by  the  votes 
of  those  who  vote  to  fill  the  office  which  is  to  be  filled,  or  for  or 
against  the  proposition  which  is  to  be  adopted  or  rejected,  and 
not  by  counting  on  either  side  those  who  do  not  vote  at  all.'' 
And  tills,  in  my  opinion,  is  the  true  rule,  as  those  who  express 
no  opinion  should  not  be  counted  as  having  expressed  any  on 
either  side.  This  is  a  government  by  the  people  who  have  opin- 
ions, and  ^'*^  are  willing  to  express  them.  Eepresentatives  are 
elected  both  in  Congress  and  the  legislature.  Olfieers  are  elected, 
constitutions  are  framed,  and  laws  enacted,  and,  of  right,  ought 
to  be,  by  these  men,  and  by  these  only :  See,  also,  Taylor  v.  Tay- 
Am.   St,   Eep,,  Vol,   95—12 
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lor,  10  Minn.  107  (Gil.  81).  In  State  v.  Barnes,  3  X.  Dak. 
319,  55  N.  W.  883,  the  court  says:  ''Congress  passed  an  en- 
abling act  permitting  Xorth  Dakota  to  call  a  convention,  form- 
ulate a  constitution,  submit  it  to  the  people,  at  the  same  time 
submit  separate  articles  which  required  for  their  adoption  a 
majority  of  the  legal  votes  cast."  The  supreme  court  held  that 
an  article  which  was  submitted  under  this  clause,  and  received 
a  majority  of  the  votes  cast  upon  this  question,  was  adopted, 
although  it  did  not  receive  a  majority  of  the  votes  cast  for  gov- 
ernor. The  language  is  much  stronger  than  in  the  case  at  bar. 
In  People  v.  Clute,  50  N.  Y.  461,  10  Am.  Eep.  508,  the  court 
says:  "It  is  the  theory  and  practice  of  our  government  that  a 
minority  of  the  whole  body  of  qualified  electors  may  elect  to 
an  office  when  a  majority  of  that  body  refuse  or  decline  to  vote 
for  anyone  for  that  office.  Those  who  are  absent  from  the  polls, 
in  theory  and  practical  result  are  assumed  to  assent  to  the  ac- 
tion of  those  who  go  to  the  polls ;  and  those  who  go  to  the  polls, 
and  do  not  vote  for  any  candidate  for  an  office  [that  express  no 
opinion],  are  bound  by  the  result  of  the  action  of  those  who  do; 
and  he  who  receives  the  highest  number  of  earnest,  valid  ballots 
is  the  one  chosen  to  the  office."  The  supreme  court  of  Kansas, 
in  Board  of  Commissioners  v.  Winkley,  29  Kan.  36,  says  that 
"at  a  general  election  for  county  or  township  officers,  if  a 
majority  of  the  votes  cast  are  for  a  bounty  for  the  growing  of 
hedges,  the  county  commissioners  shall  declare  the  law  to  be  in 
full  force  and  effect."  Held,  that  if  a  majority  of  the  votes  cast 
upon  that  question  are  for  the  proposition,  it  is  legally  adopted, 
notwithstanding  it  failed  to  receive  a  majority  of  all  the  votes 
cast  at  the  election  for  township  officers.  In  the  case  of  St. 
Joseph  Tp.  V.  Eogers,  16  Wall.  661,  the  thirteenth  section  of  the 
act  then  under  consideration  provided  that-  where  elections  may 
have  already  been  held,  and  a  majority  of  the  legal  voters  of  any 
township  or  incorporated  town  were  in  favor  of  the  proposition, 
then,  etc.  It  will  be  noticed  that  this  language  is  much  stronger 
*^"*  than  the  language  under  discussion  in  this  cause;  as  in  sec- 
tion 1,  article  20  of  the  constitution,  the  language  is  that  if  a 
majority  of  the  electors  shall  ratify  the  same,  it  shall  become 
a  part  of  the  constitution,  etc.;  and  in  the  above  cause  (St. 
Joseph  Tp.  V.  Eogers,  16  Wall.  664)  the  court  hold  that  a 
majority  of  the  legal  voters  of  the  township  voting  at  the  elec- 
tion was  sufficient  to  authorize  the  subscription,  although  all 
the  voters  voting  on  both  sides  were  together  but  a  minority  of 
all  the  legal  voters  of  the  township.     In  People  v.  Warfield,  20 
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111.  165,  the  court  further  sa3^s:  "If  we  go  beyond  this,  and  in- 
quire whether  there  are  other  voters  of  the  county  who  were  de- 
tained from  the  election  by  absence  or  sickness,  or  voluntarily  ab- 
sented themselves  from  the  polls,  we  should  introduce  an  in- 
terminable inquiiy,  and  invite  contest  in  elections  of  the  most 
1  harassing  and  baneful  character,  if  we  did  not  destroy  all  the 
practical  benefits  of  laws  passed  under  those  provisions  of  the 
constitution.'' 

Here,  then,  are  a  number  of  decisions  which  declare  that, 
when  a  constitution  or  statute  declares  that  a  proposition  re- 
quires a  majority  or  two-thirds  of  all  the  voters  of  a  given 
locality,  such  provision  is  satisfied  if  the  proposition  receives 
a  majority  or  two-thirds,  as  the  case  may  be,  of  all  those  vot- 
ing, taking  no  account  whatever  of  those,  be  the  number  large 
or  small,  who  fail  to  vote.  It  is  admitted  that  if  a  special 
election  was  authorized  and  held  on  this  question,  and  it  ap- 
peared that  three  thousand  votes  or  a  less  number  were 
cast  for  the  proposition,  and  fifteen  hundred  against  it,  it 
would  be  legally  adopted.  This  is  a  distinction  without  a 
difference,  as  in  this  case  the  amendment  is  voted  on  separately, 
precisely  the  same  as  it  would  be  if  no  other  question  was  pre- 
sented, or  no  officers  were  to  be  elected,  and  the  vote  taken 
and  reported  to  the  canvassers  separately  in  the  same  way  it 
would  have  been  had  this  been  the  only  question  before  the 
electors  for  their  decision. 

To  recapitulate,  then:  Xeither  the  constitution  nor  the  stat- 
utes require  either  a  majority  of  all  the  qualified  voters  of 
the  state,  or  a  majority  of  all  the  votes  cast  at  the  election. 
It  is  clear  that  the  decided  weight  of  authority  in  such  cases 
is  that  the  proposition  is  decided  in  the  affirmative  if  it  re- 
ceives ^'*^  a  majority  of  all  the  votes  cast  upon  the  question.  By 
many  of  the  courts  it  is  considered  that  those  who  absent 
theiuselves  from  the  polls,  or,  being  present,  do  not  vote  upon 
the  question,  assent  to  the  will  of  the  majority  who  do  vote 
upon  the  question.  By  this  court  it  is  held  that  those  who 
have  no  opinion  on  the  subject,  or  none  that  they  care  to  ex- 
press, not  having  voted  on  either  side  of  the  question,  should 
not  be  counted  upon  either  side.  As  to  this  question  they  are 
not  qualified  voters. 

For  the  reasons  stated,  I  concur  with  opinion  expressed  by 
Mr.  Justice  Huston. 
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An  Election  or  Question  referred  to  the  decision  of  the  majority 
of  the  voters  of  a  county  is  decided  by  a  majority  of  the  votes 
polled;  voters  not  attending  the  election  are  presumed  to  concur  with 
the  majority  of  those  attending:  Louisville  etc.  E.  E,  Co.  v.  County 
Court,  1  Sneed,  637,  62  Am.  Dec.  424.  And  the  word  "house,"  as 
applied  to  a  branch  of  the  legislature,  means  a  number  of  members 
sufficient  to  constitute  a  quorum  to  do  business;  and  an  amendnrent 
to  the  constitution  ratified  by  two-thirds  of  a  majority  of  all  the 
members  elected  is  ratified  by  two-thirds  of  that  house:  State  v.  Mc- 
Bride,  4  Mo.  303,  29  Am.  Dec.  636. 


COUNTY  OF  ADA  v.  BULLEN  BEIDGE  COMPANY. 

[5  Idaho,  188,  47  Pac.  824.] 

CANCELLATION  OF  COUNTY  WARRANTS.  -If  an  Ad- 
equate Legal  Remedy  exists,  either  affirmative  or  defensive,  a  suit 
cannot  be  maintained  to  cancel  county  warrants  alleged  to  have  been 
illegally  issued,     (p.  183.) 

CANCELLATION  OF  INSTRUMENTS.— A  Court  of  Equity 
"Will  not  Interfere  to  decree  the  cancelation  of  a  written  instrument, 
unless  some  special  circumstance  is  shown  to  exist,  establishing  the 
necessity  of  a  resort  to  equity  to  prevent  irreparable  injury,  (p. 
184.) 

COMPELLING  CLAIMS  to  be  Waged.— A  County  may  com- 
pel the  holders  of  alleged  illegal  warrants  to  wage  their  claims  there- 
on, or  forever  abandon  them.     (p.  184.) 

AN  ACTION  to  Compel  an  Adversary  to  Wage  His  Claim,  as 

provided  by  the  Idaho  statutes,  is  an  action  at  law,  triable  in  the  or- 
dinary course  of  law,  and  by  a  jury,  unless  waived,     (p.  185.) 

Suit  for  the  cancellation  of  certain  county  warrants.  The 
case  first  came  before  the  supreme  court  in  County  of  Ada  v. 
Bullen  Bridge  Co.,  5  Idaho,  79,  47  Pac.  818,  on  appeal  from  a 
judgment  of  the  trial  court  sustaining  a  demurrer  to  the.  com- 
plaint. By  this  complaint  it  appeared  that  certain  warrants 
v>'hich  the  defendants  held,  or  in  ^vhich  they  claimed  some  in- 
terest, had  been  issued  under  and  pursuant  to  a  contract  entered 
into  between  the  board  of  county  commissioners  of  Ada  county, 
in  the  state  of  Idaho,  and  the  BuUen  Bridge  Company  for  the 
erection  of  a  bridge  and  for  the  payment  of  certain  specified 
sums  therefor,  and  that  at  the  time  such  contract  was  entered 
into,  the  board  had  no  power  to  act,  for  the  reason  that  its 
action  would  increase  the  indeljtedness  of  the  county  beyond  the 
amount  permitted  by  the  constitution  of  the  state.  The  prayer 
of  the  complaint  was  for  the  cancellation  of  certain  warrants 
remaining  unpaid,  and  that  they  be  decreed  and  adjudged  to 
be  null  and  void.  A  demurrer  Avas  interposed  to  this  complaint, 
which  was  sustained  by  the  trial  court.  On  appeal,  the  judg- 
ment of  that  court  Avas,  on  the  first  hearing,  reversed,  and  the 
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cause  remanded,  with  instructions  to  overrule  the  demurrer  of 
the  defendants  with  leave  to  answer.  Afterward,  however,  a  re- 
hearing was  granted. 

Hawley  &  Puckett,  for  the  appellant. 

George  A.  Stewart  and  Johnson  &  Johnson,  for  the  respond- 
ent. 

*®^  SULLIVAN",  C.  J.  A  petition  for  rehearing  was  granted. 
The  cause  was  first  submitted  to  this  court  without  oral  argu- 
ment, but  on  this  hearing  the  case  was  fully  presented  by  oral 
argument  and  printed  briefs.  A  number  of  additional  author- 
ities were  cited.  As  the  facts  of  the  case  are  fully  stated  in 
the  former  opinion,  it  is  not  necessary  to  repeat  them  here. 
The  appeal  is  from  the  order  and  judgment  of  the  district 
court  sustaining  a  demurrer  to  the  complaint.  This  is  a  suit, 
in  equity,  for  the  cancellation  of  certain  county  warrants  issued 
by  the  plaintiff  county  to  the  defendant^  the  Bullen  Bridge 
Company. 

Respondent  contends  that  this  action  cannot  be  maintained 
for  the  reason  that  the  plaintiff  has  a  plain,  speedy  and  ade- 
quate remedy  at  law,  and  for  this  reason,  the  decision  of  the 
trial  court  on  the  demurrer  should  be  sustained,  while  the  ap- 
pellant, the  county  of  Ada,  contends  that  the  action  of  the 
court  below  in  sustaining  the  demurrer  to  the  complaint  should 
be  reversed.  The  appellant  contends  that  sufficient  facts  are 
stated  in  the  complaint  to  authorize  the  interposition  of  a  court 
of  equity  and  to  warrant  such  court  to  grant  the  cancellation  of 
said  county  warrants  and  cites  section  921  of  Dillon  on  Munici- 
pal Corporations.  In  that  section  the  author  lays  down  the  fol- 
ioAving  rule:  "A  municipal  corporation  may  in  its  own  name 
bring  suit,  in  proper  cases,  to  be  relieved  against  illegal,  un- 
authorized or  fraudulent  acts  on  the  part  of  its  officers." 

We  do  not  dispute  this  principle  but  indorse  it.  The  distin- 
guished author  says  such  suit  may  be  brought  in  a  "proper 
case."  He  does  not  intimate  that  a  bill  in  equity  would  lie  to 
cancel  a  written  contract  where  the  party  has  an  adequate 
remedy  at  law,  where  such  remedy  would  be  adequate,  certain 
and  complete.  If  there  is  no  legal  remedy,  adequate,  certain 
and  complete,  a  municipal  corporation  may  maintain  a  bill  in 
equity  to  cancel  warrants  illegally  issued. 

i^-*^  The  appellant  cites  Andrews  v.  Pratt.  44  Cal.  309,  as  a 
case  directly  in  point  sustaining  its  contention.     The  facts  in 


182  American  State  Eeports,  Vol.  95.  [Idaho, 

that  case  were  very  difEerent  from  the  facts  in  the  case  at  har. 
In  that  case  the  plaintiff  was  a  resident  taxpayer  of  Placer 
county,  and  three  of  the  defendants  composed  the  l)oard  of 
supervisors  of  said  county,  and  the  fourth  one  was  the  treasurer 
thereof.  The  board  of  supervisors  were  authorized  by  law  to 
sell  certain  railroad  stock,  owned  by  the  county,  which  they  did, 
and  for  services  in  negotiating  and  making  said  sale,  they,  each, 
individually  filed  a  claim  against  the  county  for  fifteen  hundred 
dollars  for  their  services  therein,  which  claims  were  allowed  by 
said  claimants  acting  as  a  board,  and  warrants  issued  to  each  of 
said  officers  for  the  sum  of  fifteen  hundred  dollars.  By  the  laws 
of  that  state,  the  compensation  and  fees  of  members  of  tlie 
board  of  supervisors  were  fixed.  The  law  also  provided  that  no 
other  fees  or  compensation  than  that  provided  by  statute  should 
be  allowed  to  the  members  of  such  board. 

Under  the  law,  the  members  of  said  board  were  not  entitled 
to  compensation  for  the  sale  of  the  stock  referred  to.  The 
warrants  sought  to  be  canceled  remained  in  their  hands  at  the 
time  of  the  commencement  of  said  suit.  While  in  the  case  at 
bar,  the  record  shows  that  the  warrants  referred  to  in  the  com- 
plaint are  not  in  the  hands  of  the  parties  to  whom  they  were 
issued,  but  have  passed  into  other  hands,  or  at  least  third  parties 
have  acquired  interests  in  them;  that  the  county  has  received  a 
bridge  costing  many  thousand  dollars  and  other  improvements 
for  which  said  warrants  were  issued.  'No  tender  of  said  bridge 
and  improvements  is  made  by  the  appellants  to  respondents. 
This  statement  of  facts  is  sufficient  to  show  that  the  case  cited 
is  a  very  different  one  from  the  case  at  bar. 

And  further  no  offer  is  made  by  the  county  to  place  defend- 
ants in  statu  quo.  This  was  not  considered  on  the  former  hear- 
ing of  this  case.  Equity  would  not  permit  the  county  to  retain 
the  bridge  and  other  improvements  and  have  said  warrants  can- 
celed. One  of  the  fundamental  principles  of  equity  is,  ''He 
who  asks  equity  must  do  equity,"  even  in  favor  of  one  who  lias 
entered  into  and  executed  a  voidable  contract :  ^'^'*  Oakland  v. 
Carpentier,  21  Cal.  642.  However,  the  decision  on  the  case  at 
bar  is  not  based  upon  the  ground  that  tlie  county  failed  to  offer 
to  do  equity,  but  on  the  ground  that  plaintiff  has  an  adequate 
remedy  at  law.  Other  cases  are  cited  by  the  appellant.  Tliose 
were  held  to  be  "proper  cases  for  the  intervention  of  a  court  of 
equity,"  while  under  our  statute,  in  the  case  at  bar,  the  county 
has  an  adequate  remedy  at  law. 
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Conceding  that  the  county  treasurer  would  not  he  liable  in 
case  he  should  pay  said  warrants  before  the  final  determination 
of  their  legality  or  illegality,  in  an  action  at  law,  no  doubt  the 
court,  upon  a  proper  showing,  would  grant  an  order  restraining 
the  treasurer  from  paying  them  until  final  judgment  was  ob- 
tained in  regard  to  their  legality.  The  county  warrants  which 
are  sought  to  be  canceled  by  this  action  are  not  negotiable  under 
the  law-merchant.  The  power  to  cancel  a  written  instrument 
is  a  purely  equitable  remedy,  and  is  a  remedy  that  will  not  be 
granted,  or  is  a  power  that  will  not  be  exercisied  unless  there  is 
some  special  ground  for  it.  The  warrants,  being  non-negoti- 
able, cannot  pass  into  the  hands  of  bona  fide  holders,  so  as  to  de- 
vest the  county  of  any  defense  it  may  have  against  their  pay- 
ment. 

In  section  914:  of  2  Pomeroy's  Equity  Jurisprudence  the  prin- 
ciple involved  in  this  case  is  stated  as  follows:  ''The  doctrine 
is  settled  that  the  exclusive  jurisdiction  to  grant  purely  equit- 
able remedies,  such  as  cancellation,  will  not  be  exercised,  and  the 
concurrent  jurisdiction  to  grant  pecuniary  recoveries  does  not 
exist,  in  any  case  where  the  legal  remedy,  either  affirmative  or 
defensive,  which  the  defrauded  party  might  obtain,  would  be 
adequate,  certain  and  complete." 

The  doctrine  there  enunciated  is  not  changed  or  modified  by 
the  laws  of  this  state.  The  rule  is  the  same  in  states  where  the 
code  practice  exists  as  in  the  state  where  separate  courts 
of  chancery  are  maintained.  In  the  state  of  New  York, 
where  the  code  practice  obtains,  it  was  held  in  the  Globe 
Ins.  Co.  v.  Eeals,  79  N.  Y.  202,  as  follows:  "The  case 
presented  furnishes  no  ground  for  the  interference  of  a  court  of 
equity.  Such  a  court  will  not  interfere  to  decree  the  cancella- 
tion of  a  written  instrument,  unless  some  special  circumstance 
exists  establishing  the  necessity  of  a  resort  to  equity  to  prevent 
an  ^^^  injury  which  might  be  irreparable  and  which  equity  alone 
is  able  to  avert.  That  a  defense  exists  is  insufficient.  Nor  is 
it  enough  that  the  evidence  be  lost." 

In  Allerton  v.  Belden,  49  N.  Y.  373,  the  court  says:  "The 
right  to  the  relief  exists  only  where  from  the  form  of  the  security 
the  defense  cannot  be  made  available  at  law,  or  where  the  in- 
strument sought  to  be  avoided  is  a  cloud  upon  the  title  to  land, 
or  some  other  necessity  for  the  interposition  of  a  court  of  equity 
i,5  shown."  In  Venice  v.  Woodruff,  G2  X.  Y.  462,  20  Am.  Hep. 
495,  it  is  said:  "A  court  of  equity  will  not  interfere  to  decree 
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the  cancellation  of  a  written  instrument  unless  some  special  cir- 
cumstance exists  establishing  the  necessity  of  a  resort  to  equity 
to  prevent  an  injury  which  might  be  irreparable,  and  which 
equity  alone  is  competent  to  avert."  To  the  same  effect  is 
Grand  Chute  v.  Winegar,  15  Wall.  373;  Edelman  v.  Latshaw 
(Pa.),  28  Atl.  475. 

Where  the  invalidity  of  an  instrument  appears  on  its  face  or 
where  there  is  no  danger  of  the  instrument  passing  into  the 
hands  of  an  innocent  holder,  and  where  there  is  an  adequate 
remedy  at  law,  a  court  of  equity  will  not  take  jurisdiction  and 
decree  the  cancellation  of  such  instrument:  Story's  Equity 
Jurisprudence,  sec.  700a;  Atlantic  Delaine  Co.  v.  James,  94  U. 
S.  214.  In  Ada  County  v.  Gess,  4  Idaho,  611,  43  Pac.  71 
(which  was  an  application  for  an  injunction  to  restrain  the 
payment  of  certain  county  warrants),  the  court  holds  that 
tliere  was  a  complete  and  adequate  remedy  at  law  and  therefore 
equity  could  not  be  invoked:  See,  also,  Morgan  v.  County 
Commrs.  etc.,  4  Idaho,  418,  39  Pac.  1118;  Eogers  v.  Hayes,  3 
Idaho,  597,  32  Pac.  259;  Clark  v.  Dayton,  6  Neb.  192. 

In  Farmington  Village  Corp.  v.  Sandy  River  ISTat.  Bank,  85 
Me.  46,  26  Atl.  965,  the  doctrine  applicable  to  this  case  at  bar 
is  clearly  stated.  That  was  a  bill  in  equity  praying  for  a  per- 
petual injunction  against  the  defendants,  enjoining  them  from 
negotiating  or  delivering  certain  bonds  issued  by  said  corpora- 
tion. It  is  there  held  that  a  court  of  equit}',  in  a  proper  case, 
has  full  power  to  order  the  cancellation  of  bonds  or  other  written 
instruments.  But  that  it  is  a  power  which  the  court  in  its  dis- 
cretion will  exercise  with  care,  and  only  in  accordance  with 
what  the  court  believes  to  be  proper  and  right  under  the  circum- 
stances, ^^^  and  that  such  power  will  not  be  exercised  where 
the  legal  remedy,  either  afhrmative  or  defensive,  would  be 
adequate,  certain  and  complete.  To  the  same  effect  is  iVtlantic 
Delaine  Co.  v.  James,  94  U.  S.  207,  and  Town  of  Glastenbury 
V.  McDonald,  44  Vt.  450. 

In  this  case  the  county  need  not  wait  for  the  defendants  to 
sue  on  said  warrants,  but  it  can  force  defendants  to  do  so,  by 
virtue  of  the  provisions  of  section  4928  of  the  Eevised  Statutes, 
which  is  as  follows :  ''An  action  may  be  brought  by  one  person 
against  another  for  the  purpose  of  determining  an  adverse 
claim  which  the  latter  makes  against  the  former  for  money  or 
property  upon  an  alleged  obligation." 

This  statute  provides  a  complete  and  adequate  remedy  against 
the  delay  of  defendants    in  bringing  suit  upon    said  warrants, 
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and  may  be  invoked  on  behalf  of  the  county.  In  such  suit  any 
legal  defense  which  the  county  has  against  the  payment  of  said 
warrants  may  be  interposed.  Section  4928,  supra,  is  the  same 
as  section  1055  of  the  California  Code  of  Civil  Procedure  and 
is  a  transcript  of  section  527  of  the  old  Practice  Act  of  Cali- 
fornia. 

In  Lewis  v.  Tobias,  10  Cal.  578,  which  was  a  suit  in  equity  to 
compel  the  surrender  and  cancellation  of  a  promissory  note,  the 
court  held  that  said  section  afforded  an  adequate  remedy.  The 
court  says:  "If  the  doctrine  contended  for  by  respondent  be  at 
all  debatable  elsewhere,  it  is  more  clear  here,  for  we  have  a 
statute  whereb}^  a  party  may  force  his  adversary  to  wage  his 
claims,  or  else  forever  abandon  them."  Again  the  court  says : 
"Wliile  if  wie  recognize  the  principle  invoked  by  the  re- 
spondent, we  must  necessarily  admit  that  in  every  case  in  wliich 
the  payor  of  a  note,  or  bond,  or  other  money  security  has  a 
defense  to  it,  though  purely  legal,  we  must  admit  him,  at  his 
pleasure,  into  a  court  of  equity,  deny  the  holder  a  trial  by  jury, 
and  permit  the  payor  to  take  the  place  of  the  actor  in  a  pro- 
ceeding to  test  his  liability.  "We  see  no  necessity  for  such  a 
pi'inciple,  and  we  think  it  would  produce  only  confusion,  and 
that  it  starts  with  a  denial  of  a  positive  right  of  the  holder. 
If  the  holder  unreasonably  delays  to  sue,  the  payor  may  force 
him  to  do  so  under  the  statute.-'^  The  case  of  Lewis  v.  Tobias  is 
affirmed  in  Smith  v.  Sparrow,  13  Cal.  569,  and  in  Shain  v.  Bel- 
vm,  79  Cal.  262,  21  Pac.  747. 

^^'  The  action  provided  for  by  said  section  4928  is  an  action 
at  law  and  triable  in  the  ordinary  course  of  lav,',  and  b}'  jury 
■ankss  waived:  Taylor  v.  Pord,  92  Cal.  419,  128  Pac.  441.  If 
the  county  has  a  legal  defense  to  the  payment  of  said  warrants, 
by  permitting  it  to  come  into  a  court  of  equit}^,  the  defendants 
would  be  deprived  of  a  trial  by  jury.  The  defendants  would 
thus  be  deprived  of  a  positive  right  which  the  law  gives  them. 

The  former  decision  in  this  case  is  reversed,  and  the  order 
of  the  trial  court  in  sustaining  the  demurrer  and  the  judgment 
entered  therein  are  sustained. 

Costs  of  this  appeal  awarded  to  respondents. 

Huston  and  Quarles,  JJ.,  concur. 


The  General  Ride  is  often  laid  down,  tbough  not  strictly  adhered  to, 
at  least  by  some  courts,  that  equity  will  not  entertain  a  suit  to  can- 
cel a  writing  when  there  exists  an  adequate  remedy  at  law:  See  Fitz- 
maurice  v.  Hosier,  116  Ind.  363,  16  N.  E.  175.  19  K  E.  180,  9  Am. 
St.  Eep.  854,  and  note;  Vannatta  v.  Lindley,  198  111.  40,  92  Am.  St. 
Kep.  270,  64  N.  E.  735. 
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VERMONT  LOAX  AND  TRUST  COMPANY  v.  HOFFMAN. 

[5  Idaho,  376,  49  Pac.  314.] 
CONTRACT,  When  Valid,  Though  Prohibited  by  Statute.— An 

act  prohibited  under  a  penalty  imposed  by  statute,  the  prohibition 
being  for  the  protection  of  the  public  revenue,  and  the  act  being 
neither  malum  in  se  nor  malum  prohibitum,  is  not  void.     (p.  191.) 

LOANING  MONEY  Without  Taking  Out  a  License.— If  a  stat- 
ute requires,  under  a  penalty,  that  jiersons  engaged  in  loaning  money 
shall  pay  a  license  tax,  a  failure  to  comply  with  the  statute  does 
not  preclude  the  right  to  recover  money  loaned,     (p.   192.) 

USURY — Compound  Interest.— Coupon  Notes  given  for  the  in- 
terest of  the  principal  debt  which,  by  their  terms,  draw  interest  after 
maturity,  contravene  the  statutes  of  Idaho  forbidding  compound  in- 
terest, and  are  usurious,  and  only  the  principal  can  be  recovered, 
without  interest  or  costs,     (p.   194.) 

USURY. — A  Foreign  Corporation  engaged  in  loaning  money  in 
this  state  cannot  avoid  its  usury  laws  simply  by  making  the  evi- 
dences of  indebtedness  payable  in  some  state  where  the  laws  against 
usury   are  less   onerous,     (p.   195.) 

James  E.  Babb,  for  the  appellants. 

A.  E.  Gallagher  and  Forne}'',  Smith  &  Moore,  for  the  re- 
spondent. 

"^^  QUARLES,  J.  The  plaintiff,  a  foreign  corporation, 
bioiight  suit  to  foreclose  a  certain  real  estate  mortgage  executed 
by  the  defendants,  Ross  Hoffman  and  his  wife.  Bell  Hoffman,  to 
secure  to  plaintiff  four  promissory  notes  dated  November  1, 
1892,  for  seven  hundred  dollars  each,  payable,  November  1, 
1897,  with  coupon  notes  for  the  annual  interest  on  said  respec- 
tive notes  attached  thereto,  said  coupon  notes  being  by  their 
terms  payable,  each  series,  as  follows,  to  wit:  No.  1,  payable 
January  1,  1893:  No.  2,  January  1,  1894;  No.  3,  January  1, 
1895;  No.  4,  January  1,  189G;  No.  5,  January  1,  1897;  and 
No.  G,  November  1,  1897;  and  each  of  said  coupon  interest  notes, 
by  its  terms,  drawing  interest  from  the  maturity  thereof.  The 
defendants,  Hoffman  and  wife,  answered,  raising  only  one  ques- 
tion, the  answer  alleging  as  follows,  to  wit:  ''That  at  all  times 
in  the  complaint  mentioned  the  plaintiff  was  a  corporation  or- 
ganized and  created  as  such  under  the  laws  of  the  territory  of 
Dakota,  for  the  purpose  of  loaning  money  and  other  purposes; 
that  at  all  said  times  said  plaintiff  v/as  engaged  in  the  occupa- 
tion of  loaning  money  at  interest  in  the  counties  of  Latah  and 
Nez  Perces,  in  the  state  of  Idaho,  and  had  a  known,  and  its 
principal,  place  of  Inisincss  in  klalio  at  ^Moscow,  in  Latah  county, 
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'^*2  Idaho;  that  the  consideration  of  the  principal  note  and  mort- 
gage described  in  the  complaint  was  a  loan  of  money  at  inter- 
est; that  said  loan  was  made  by  said  plaintiff  in  said  Latah 
county,  Idaho,  while  engaged  in  the  business  of  loaning  money 
at  interest  in  said  county,  as  aforesaid ;  that  the  plaintiff  never 
at  any  time  procured  any  license  to  engage  in  the  occupation  of 
loaning  money  at  interest,  either  in  Latah  or  Nez  Perces  county, 
Idaho,  and  never  paid  for  any  license  to  engage  in  any  such  oc- 
cupation in  either  of  said  counties.  By  reason  whereof  plain- 
tiff, in  making  said  loan,  and  taking  said  note  and  mortgage, 
was  violating  the  laws  of  the  state  of  Idaho,  and  the  same  are 
null  and  void."  To  the  said  answer  the  plaintiff  filed  a  general 
demurrer,  which  was  sustained,  and  said  defendants  declined  to 
further  plead,  but  elected  to  s'tand  on  their  said  answer,  where- 
upon the  court  rendered  a  judgment  and  decree  of  foreclosure  in 
favor  of  plaintiff  for  the  sum  of  three  thousand  four  hundred 
and  ninety-one  dollars  and  eighteen  cents  and  the  ordinary  costs 
of  the  action  in  the  sum  of  seventeen  dollars  and  nintey-five 
cents.  The  plaintiff,  in  the  complaint,  alleged  that  the  defend- 
ants had  paid  all  of  said  coupon  interest  notes  numbered  Nos. 
1  and  2,  but  had  failed  and  refused  to  pay  the  other  coupon  in- 
terest notes,  and  had  refused  and  failed  to  pay  said  principal 
notes.  It  will  thus  be  seen  that  the  defendants  had  paid  in  in- 
terest the  sum  of  three  hundred  and  sixty-four  dollars  on  said 
indebtedness.  The  demurrer  to  said  answer  adm.itted  the  facts 
pleaded  in  the  answer,  and  those  facts  are  to  be  regarded  by 
this  court  as  established. 

The  first  question  that  arises  is  this :  Was  the  transaction 
void,  or  is  the  plaintiff"  precluded  from  recovering  on  said  con- 
tract by  reason  of  its  failure  to  procure  a  license  to  do  tlie 
business  of  loaning  money?  Section  163G  of  the  Revised  Stat- 
utes provides:  "A  license  must  be  procured  immediately  before 
the  commencement  of  any  business  or  occupation  liable  to  a 
license  tax  from  tax  collector  of  the  county  where  the  applicant 
desires  to  transact  the  same,  which  license  authorizes  the  party 
obtaining  the  same  in  his  town,  city,  or  particular  locality  in 

the  county    to    transact    the    business  described    in  such 

license."  Section  164-1  of  the  Revised  Statutes  requires  '•'per- 
sons, associations,  or  corporations  engaged  in  the  occupation  of 
banking,  loaning  money  at  interest,"  etc.,  to  pay  a  license  tax, 
the  amount  of  such  tax  varying  according  to  the  classification 
enumerated  in  said  section.     Section  6893  of  the  ^^^  Revised 
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Statutes  is  in  the  following  language  to  wit:  "Every  person 
WHO  commences  or  carries  on  any  business,  trade,  or  profession 
or  calling  for  the  transaction  or  carrying  on  of  which  a  license 
is  required  by  any  law  of  this  territory  (state),  without  taking 
out  or  procuring  the  license  prescribed  by  such  law,  is  guilty  of 
a  misdemeanor."  The  appellants  contend  that  under  the  stat- 
utes, supra,  the  consideration  for  the  notes  and  mortgage  in 
question  was  illegal;  that  the  respondent  was  prohibited  from 
doing  such  business;  that  the  contract  of  the  parties  was  made 
in  violation  of  law,  and  therefore  void;  that  owing  tfl  the  illegal- 
ity of  the  consideration  of  said  contract,  the  same  having  been 
made  in  violation  of  law,  the  court  could  grant  no  relief  to  the 
respondent.  Counsel  for  appellants  has  spent  much  time  in 
research,  and  has  cited  many  authorities  in  support  of  his  posi- 
tion. The  general  rule,  as  urged  by  appellants,  that  a  contract 
fo::ndcd  on  an  act  forbidden  by  a  statute  under  a  penalty  is  void, 
although  it  be  not  expressly  declared  to  be  so,  is  correct,  and 
well  established  by  authority.  But  in  applying  the  rule  many 
courts  have  excepted  from  its  operation  one  class  of  cases,  viz.. 
when  the  statutory  prohibition  is  found  in  a  statute  enacted  for 
the  purpose  of  raising  revenue  or  the  regulation  of  traihc  or 
business,  when,  unless  it  is  manifestly  the  intention  of  the  stat- 
ute to  make  the  contract  void,  the  court  will  treat  the  contract 
as  valid.  Mr.  Sutherland,  in  his  admirable  work  on  Statutory 
Construction,  at  section  366,  in  treating  the  question  under  con- 
sideration, very  aptly  says:  "AVlien  a  statute  is  for  revenue  pur- 
poses, or  is  a  regulation  of  a  traffic  or  business,  and  not  to  pro- 
hibit it  altogether,  whether  a  contract  which  violates  the  statute 
shall  be  treated  as  wholly  void  will  depend  on  the  intention  ex- 
pressed in  the  particular  statute.  Unless  the  contrary  intention 
is  manifest,  the  contract  Avill  be  valid."  And  in  support  of  the 
rule  Mr.  Sutherland,  in  a  footnote,  cites  many  autlioritics 
among  the  following  which  support  the  text,  as  we  have  seen  by 
a  careful  examination  of  the  cases,  to  wit:  Harris  v.  Eunuels,  12 
How.  79;  Brooklyn  Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538;  Xie- 
meyer  v.  Wright,  75  Va.  239,  40  Am.  Eep.  720;  Johnson  v. 
Hudson,  11  East,  180;  Brown  v.  Duncan,  10  Barn.  &  C.  93; 
Parton  v.  Hervey,  1  Gray,  119;  Bly  v.  Second  JvTat.  Bank,  79 
Pa.  St.  453;  Pangborn  v.  Wostlake,  36  Iowa,  546;  Bemis  v. 
Becker.  1  Kan.  226;  Eindsey  v.  Putherford,  ^^  17  B.  Mon. 
245;  Strong  v.  Earling.  9  Ohio,  201;  Watraus  v.  Blair,  32  Iowa, 
58;  Foster  v.  Pailway  Co.,  13  Com.  B.  200;  O'llare  v.  Second 
Nat.  Bank,  77  Pa.  St.  96;  \mmg  v.  Bricker,  14  Ohio  St.  331. 
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The  following  are  other  authorities  supporting  the  rule  laid 
down  by  Mr.  Sutherland,  cited  above,  which  we  have  examined, 
to  wit:  Fackler  v.  Ford,  24  How.  322;  Mandlebaum  v.  Grego- 
vich,  17  Nev.  87,  45  Am.  Eep.  433,  28  Tac.  121;  La  France 
Fire  Engine  Co.  v.  Town  of  ]\It.  Vernon,  9  Wash.  142,  43  Am. 
St.  Eep.  827,  37  Pac.  287,  38  Pac.  80;  Lamed  v.  Andrews,  lOG 
Mass.  435,  8  Am.  Eep.  34G ;  Bowditch  v.  New  England  etc.  Ins. 
Co.,  141  Mass.  292,  55  Am.  Eep.  474,  4  N.  E.  798;  Dearborn 
Foundry  Co.  v.  Augustine,  5  Wash.  67,  31  Pac.  327;  Edison 
General  Electric  Co.  v.  Canadian  Pac.  Xav.  Co.,  8  Wash.  370, 
40  Am.  St.  Eep.  910,  36  Pac.  260;  Pacific  Trust  Co.  v.  Dorsey, 
73  Cal.  55,  12  Pac.  49;  Pacific  Trust  Co.  v.  Dorsey  (Cal.),  13 
Pac.  148;  National  Bank  v.  Matthews,  98  U.  S.  621 ;  W^ashbum 
Mill  Co.  V.  Bartlett,  3  X.  Dak.  138,  54  N.  W.  544;  Wright  v. 
Lee,  2  S.  Dak.  596,  51  N.  W.  706 ;  Toledo  etc.  Lumber  Co.  v. 
Thomas,  33  AY.  Va.  566,  25  Am.  St.  Eep.  925,  11  S.  E.  37; 
Dillon  V.  Alien,  46  Iowa,  299,  2Q  Am.  Eop.  145;  Pennypacker 
V.  Capitiil  Ins.  Co.,  80  Iowa,  56,  20  Am.  St.  Eop.  395,  45  N.  W. 
408;  Euckman  v.  Bergholz,  37  N.  J.  L.  437;  Corning  v.  Abbott, 
54  N.  H.  469 ;  AikenV  Blaisdell,  41  Vt.  655 ;  State  :\Iut.  Fire 
Ins.  Assn.  v.  Brinkley  Stave  etc.  Co.,  61  Ark.  1,  54  Am.  St.  Eep. 
191,  31  S.  W.  157;  Eahter  v.  First  Nat.  Bank,  29  Pa.  St.  393; 
Union  Mut.  Life  Ins.  Co.  v.  ]\Ic]\[illen,  24  Ohio  St.  67;  Do  Mers 
v.  Daniels,  39  Minn.  158,  39  N.  W.  98;  Walter  A.  Wood  etc.  Co. 
V.  Caldwell,  54  Ind.  270,  23  Am.  Eep.  641;  United  States  v. 
Martin,  94  U.  S.  400.  In  Lindsey  v.  Eutherford,  17  B.  Mon. 
245,  the  court  said:  "The  dealing  in  bills  of  exchange,  in  view 
of  the  statute,  is  neither  malum  in  se  nor  malum  prohibitum. 
Contracts  for  their  sale  and  purchase  are  not  prohibited  by  the 
statute.  They  are  neither  evil  in  themselves  nor  evil  because 
forbidden  by  the  statute.  The  statute  strikes  no  blow  at  the 
business  itself,  but  simply  declares  upon  this  subject  that,  'if 
any  person  shall  carry  on,  conduct,  or  engage,  directly  or  in- 
dJrectl}',  in  the  business  of  a  broker  or  exchange  dealer,  by  the 
purchase  of  bills  of  exchange,  etc.,  without  a  license  besides  the 
tax  imposed,  he  shall  forfeit  and  pay  to  the  commonwealth  one 
thousand  dollars.'  The  business  may  be  carried  on.  The  busi- 
ness itself  is  not  prohibited.  It  is  lawful  to  deal  in  bills  ^^^ 
of  exchange.  But,  if  carried  on  without  a  license,  the  j)erson 
doing  so  shall  forfeit  and  pay  to  the  commonwealth  one  thou- 
sand dollars.  We  conclude,  therefore,  that  our  statute  in  this 
regard    is    essentially    a    revenue    measure,    designed   to    raise 
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revenue  from  a  business  esteemed  by  the  legislature  as  very  pro- 
fitable, and  authorizing  the  requisition  of  a  tax  from  him  who 
thinks  proper  to  engage  in  the  business."  In  Pangbom  v. 
Wcstlake,  36  Iowa,  5-16,  the  court  said:  "We  are,  therefore, 
brought  to  the  true  test,  which  is  that  while,  as  a  general  rule, 
a  penalty  implies  a  prohibition,  yet  the  courts  will  always  look  to 
the  language  of  the  statute,  the  subject  matter  of  it,  the  wrong 
or  evil  which  it  seeks  to  remedy  or  prevent,  and  the  purpose 
sought  to  be  accomplished  in  its  enactment;  and  if  from  all 
these  it  is  manifest  that  it  was  not  intended  to  imply  a  proliibi- 
tion,  or  to  render  the  prohibited  act  void,  the  courts  will  so 
hold,  and  construe  the  statute  accordingly."  A  statute  in  Cali- 
fornia made  eight  hours  a  legal  day's  work  on  public  works,  and 
required  a  stipulation  to  that  effect  to  be  incorporated  in  all 
contracts  for  public  work.  The  supreme  court  of  that  state 
(Babcock  v.  Goodrich,  17  Cal.  488 — where  such  stipulation  had 
been,  in  violation  of  the  statute,  omitted)  held  the  contract 
valid,  and,  among  other  things,  said :  "It  is  not  made  a  conse- 
quence of  an  omission  to  insert  this  stipulation  that  the  con- 
tract shall  be  void,  and  the  omission,  therefore,  does  not  operate 
a  forfeiture  of  the  rights  of  the  parties  under  the  contract.  If 
a  county  shall  contract  directly  with  the  laborer,  it  will  not  be 
contended  that  the  former  may  refuse  to  pay  the  latter  his  hire 
because  he  had  worked  too  many  hours,  or  had  not,  by  express 
stipulation,  limited  the  time  which  should  constitute  a  day's 
work.  The  law  was  passed  for  the  protection  of  the  laborer. 
An  officer  of  the  county  cannot  refuse  to  carry  out  a  contract  be- 
cause of  an  omission  which  renders  the  contract  more  favora])le 
to  the  county."  And  in  United  States  v.  Martin,  94  U.  S.  400, 
tlie  supreme  court  of  the  United  States  said,  in  a  case  similar 
to  the  one  in  California:  "We  regard  the  statute  chiefly  as  in 
the  nature  of  a  direction  from  a  principal  to  his  agent  that 
eight  hours  is  deemed  to  be  a  proper  length  of  time  for  a  day's 
labor,  and  that  his  contract  shall  be  based  upon  that  theory.  It 
is  a  matter   between  the  principal    and  his  agent,    in  which  a 

third  ^^^  party  has  no  interest We  are  of  the  opinion, 

therefore,  that  contracts  fixing  or  giving  a  different  length  of 
time  as  the  day's  work  are  legal,  and  binding  on  the  parties  mak- 
ing them."  In  Larncd  v.  Andrews,  106  Mass.  437,  8  Am.  Rep. 
.346,  the  court  said :  "It  is  to  be  observed  that  the  act  does  not 
expressly  declare  that  sales  by  a  wholesale  dealer  who  neglects 
to  pay  the  tax  shall  be  illegal.  The  tax  is  not  laid  upon  each 
sale,  but  upon  the  business  or  calling.     The  illegality  does  not 
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{jttach  to  the  sale,  but  consists  in  not  paying  the  tax  imposed 

upon  the   business These  and  other   considerations  lead 

us  to  the  conclusion  that  it  "was  not  the  intention  of  Congress 
to  prohibit  and  make  unlawful  each  sale  made  by  a  wholesale 
dealer  who  neglects  to  pay  his  tax.  The  object  of  the  tax  was 
to  provide  internal  revenue  to  support  the  government,  and  not 
to  regulate  domestic  trade  in  the  states.  It  imposes  a  tax  upon 
wholesale  dealers,  and  provides  a  penalty  if  they  neglect  to  pay 
such  tax.  We  think  this  was  designed  to  operate  upon  the  per- 
son, and  not  upon  the  business.  If  Congress  had  intended  to 
subject  the  dealer  neglecting  to  pay  his  tax  to  the  additional 
liability  of  having  all  his  sales  rendered  illegal,  we  thinly  they 
would  have  so  declared  in  unequivocal  terms."  The  same  line 
of  reasoning  was  adopted  by  Judge  Hawley  in  Mandlebaum  v. 
Gregovich,  17  Xev.  87,  45  Am.  Eep.  433,  28  Pac.  121. 

From  a  careful  study  of  all  of  the  authorities,  we  think  that 
the  better  class  of  authorities  and  the  better  reasoning  leads  to 
the  conclusion  that,  where  the  prohibition  is  implied  from  a 
penalty  imposed,  as  in  the  case  at  bar,  the  prohibition  being 
i'or  the  protection  of  the  public  revenue,  and  no  declaration  in 
the  statute  making  the  prohibited  act  void,  the  doing  of  such 
act  is  not  illegal.  There  is  nothing  in  our  statutes  which 
makes  it  unlawful  to  loan  money  at  interest.  There  is  nothing 
in  our  statutes  which  says  that  it  is  imlawful  to  follow  the  busi- 
ness of  loaning  money  at  interest.  Such  business  is  not  malum 
in  se,  nor  is  it  malum  prohibitum.  Anyone  may  conduct  the 
business,  but,  under  our  statute,  if  he  does  so,  he  must  obtain 
the  license;  and  if  he  carries  on  such  business  without  paying 
the  license  tax  and  obtaining  the  license,  he  is  guilty  of  a  mis- 
demeanor. The  offense  consists,  not  in  doing  the  business,  for 
that  is  not  prohibited,  but  in  failing  to  pay  the  license  tax. 
The  statute  was  passed,  not  to  protect  the  public,  not  to  ^'^'' 
protect  the  borrower,  nor  to  prevent  the  loaning  of  money  at 
interest,  but  for  the  purpose  of  raising  the  revenue  to  be  de- 
rived from  the  license  taxes  to  be  collected  from  those  persons 
who  should  engage  in  the  business  of  loaning  money  at  interest. 
Section  6983  of  our  statutes,  supra,  was  enacted  to  protect  the 
public  revenue,  not  for  the  purpose  of  making  void  any  con- 
tract made  in  violation  of  it.  Take  the  case  at  bar.  The  re- 
spondent loaned  two  thousand  eight  hundred  dollars  to  the  ap- 
pellants. The  respondent  was  doing  the  business  of  loaning 
money  at  interest,  in  violation  of  law,  without  the  license. 
This  was  a  fraud  upon  the  public  revenue,  but  was  no  injury  to 
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the  appellants.  For  such  failure  the  legislature  has  said  to  re- 
spondent :  "You  are  guilty  of  a  misdemeanor.  The  assessor 
and  collector  may  direct  suit  against  you,  and  recover  the  license 
tax  imposed  by  statute,  together  with  twenty  dollars  damages.'" 
But  the  legislature  has  not  further  said  that  "you  shall  not  re- 
cover back  any  money  which  you  may  loan  at  interest  before 
paying  sucli  license  tax."  It  is  the  duty  of  the  court  to  con- 
strue all  of  our  statutes  which  relate  to  the  subject  in  question 
in  pari  materia,  and  ascertain  what  the  intention  of  the  legisla- 
ture was  as  to  the  validity  of  the  contract  in  question.  A  care- 
ful consideration  of  the  said  statutes,  of  the  subject  matter  and 
object  to  be  obtained,  convinces  us  that  it  was  not  the  intention 
of  the  legislature  that  a  violation  of  section  G983,  supra,  should 
be  attended  with  any  penalty  other  than  those  prescribed  by  the 
statutes.  If  the  act  of  loaning  money  at  interest  was  injurious 
to  morals  or  good  society,  or  prohibited  by  law,  we  could  not 
come  to  this  conclusion.  The  legislature  may,  within  the  limits 
of  the  constitution,  prescribe  trailtic  regulations,  and  may  impose 
upon  a  business  a  tax,  and  require  persons  intending  to  engage 
in  such  business  to  obtain,  before  doing  so,  a  license;  and  we 
ihinlv  the  legislature  might  go  one  step  further,  and  siay  that 
wiicever  should  engage  in  any  business  upon  which  a  license  tax 
is  imposed  without  first  paying  such  license  tax,  should  not  only 
be  fined  and  imprisoned,  one  or  both,  but  that  such  person 
should  not  recover  upon  any  contract  made  by  him  while  en- 
gaged in  such  businciss  without  a  license.  But  the  legislature 
has  not  done  so,  nor  lias  it  shown  any  intention  to  attend  such 
forfeiture  upon  a  person  violating  the  statute.  Having  specified 
the  penalty  for  a  violation  of  the  statute,  and  further  provided 
for  ^^^'^  the  collection  of  the  license  tax  with  damages,  we  are 
authorized  to  and  do  conclude  that  the  legislature  did  not  in- 
tend that  any  further  punishment  should  be  inflicted.  This 
conclusion  is  strtng-thened  by  the  well-known  principle  that  for- 
feitures are  not  favored  in  law;  nor  does  this  court  favor  the 
idea  of  giving  one's  goods  to  another  without  compensation.  "We 
cliink  that  the  respondent  clearly  has  the  right  to  recover  back 
the  money  which  it  loaned  to  the  appellants. 

But  another  serious  question  arises  in  this  case,  which  we  will 
now  consider.  The  interest  coupon  notes  attached  to  each  of 
the  four  principal  notes,  and  numbered  from  1  to  6  in  the 
respective  series,  by  their  terms  draw  interest  from  their  matur- 
ity. Section  1264-1266  of  the  Eevised  Statutes  of  Idaho  are  as 
follows : 
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"Sec.  1264.  Parties  may  agree  in  writing  for  the  payment 
of  any  rate  of  interest  on  money  due  or  to  become  due  on  any 
contract,  not  to  exceed  the  sum  of  one  and  one-half  per  cent 
per  month;  any  judgment  rendered  on  such  contract  bears  in- 
terest at  the  rate  of  ten  per  cent  per  annum  until  satisfied. 

"Sec.  12G5.  Compound  interest  is  not  allowed,  but  a  debtor 
may  agree  in  writing  to  pay  interest  upon  interest  overdue  at 
the  date  of  such  agreement. 

"Sec.  1266.  If  it  is  ascertained  in  any  suit  brought  on  any 
contract  that  a  rate  of  interest  has  been  contracted  for  greater 
than  is  authorized  by  this  chapter,  either  directly  or  indirectly, 
in  money  or  in  property,  such  contract  works  a  forfeiture  of 
ten  cents  on  the  hundred  by  the  year,  and  at  that  rate  upon 
the  amount  of  such  contract,  to  the  school  fund  of  the  county 
in  which  the  suit  is  brought  and  the  plaintiff  must  have  judg- 
ment for  the  principal  sum  less  all  payments  of  principal  or 
interest  theretofore  m.ad'e  and  without  interest  or  cost.  The 
court  must  render  judgment  in  said  action  for  ten  per  cent  per 
annum  upon  the  entire  principal  in  said  contract,  against  the 
defendant  in  favor  of  the  state  for  the  use  of  the  school  fund  of 
the  county,  whether  the  unlawful  interest  is  contested  or  not; 
and  in  no  case  where  unlawful  interest  is  contracted  for  must 
the  plaintiff  have  judgment  for  more  tlian  the  principal  sum 
less  the  payments  already  made,  whether  the  unlawful  interest 
be  incorporated  with  the  principal  sum  or  not.  But  ^^®  no  in- 
dorsee in  due  course  of  negotiable  paper  is  affected  by  any 
usury  exacted  by  any  former  holder  of  such  paper  unless  he  has 
actual  notice  of  the  usury  previous  to  his  purchase;  but  in  no 
such  case  the  judgment  above  provided  in  favor  of  the  school 
fund  must  be  entered  against  the  drawer  or  maker,  if  a  party 
to  the  action,  and  he  may  recover  back  the  usury  paid  from  the 
party  who  received  the  same." 

Section  1265,  supra,  limits  the  right  of  the  parties  to  con- 
tract under  section  1264.  supra,  and  forbids  the  agreeing  to 
pay  compound  interest,  except  in  one  case  only,  to  wit,  when 
interest  is  past  due,  a  party  may,  in  writing,  agree  to  pay  in- 
terest on  such  overdue  interest.  The  appellants  contend  that 
the  judgment  in  this  case,  which  gave  to  respondent  the  amount 
of  the  principal  notes,  the  amount  of  the  unpaid  interest  cou- 
pon notes,  with  interest  on  the  latter,  was  erroneous,  and  that 
ihe  respondent  is  not  entitled  to  recover  on  said  mortgage  in- 
debtedness an3d;hing  more  than  the  original  principal  less  all 
Am.  St.  Eep.,  Vol.  95—13 
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payments  heretofore  made  in  principal  or  interest,  and  we  agree 
with  the  appellant  in  this  particiilar.  We  are  aware  that  the 
supreme  court  of  the  United  States,  in  Pana  v.  Bowler,  107  U. 
S.  529,  2  Sup.  Ct.  Piep.  704,  and  in  other  cases,  has  held  that 
the  interest  coupons  of  municipal  honds  draw  interest  after  ma- 
turity according  to  the  laM'  of  the  place  where  such  coupons  are, 
by  their  terms,  payable.  In  Wisconsin  it  was  repeatedly  held 
that  where,  by  the  terms  of  an  instrument,  interest  became  due 
at  certain  specified  times,  compound  interest  was  allowable  upon 
each  installment  of  interest  after  the  maturity  of  such  install- 
ment. And  in  Texas  it  was  held  in  Lewis  v.  Paschal,  37  Tex. 
?il5,  that  compound  interest  was  allowable.  In  the  latter  case 
the  rule  was  justified  on  the  ground  that  it  was  not  proliibited 
by  the  statutes  of  Texas.  We  apprehend  that  it  will  not  be 
questioned  but  that  the  legislature  can  regulate  the  matter  of 
interest,  and  may  prohibit  altogether  compound  interest.  It  is 
no  answer  to  the  statute  in  the  case  at  bar  to  say  that  the  com- 
pound interest  provided  for  in  the  coupon  notes  when  added 
to  the  simple  interest  falls  below  the  legal  and  contractual  rates 
provided  by  our  statutes.  When  no  rate  is  agreed  upon,  our 
statutes  fix  the  rate,  and  at  the  time  the  contract  in  question 
was  made,  the  legal  rate  was  ten  ^^^  per  cent,  and  where  the 
])arties  were  not  satisfied  with  this  rate  they  could,  by  agreement 
in  ^^'riting,  fix  any  rate  desired  with  these  restrictions.  They 
could  not  agree  upon  a  rate  higher  than  one  and  one-half  per 
cent  per  month,  or  provide  in  advance  for  compound  interest. 
The  coupon  notes  in  question  were  usurious,  providing  as  they 
did  for  interest  upon  interest  which  was  not  overdue  at  the 
lime  they  were  made.  It  appears  from  the  allegations  of  the 
complaint  that  the  coupon  notes  ISTos.  1  and  2  of  each  of  the 
series,  amounting  in  all,  as  we  gather  it  from  the  complaint,  to 
the  sum  of  three  hundred  and  sixty-four  dollars,  were  paid  by 
ai)pellants  before  this  action  was  commenced.  The  respondent 
cannot  be  entitled  under  the  statutes,  supra,  to  judgment  for 
more  than  the  principal  sum  loaned  by  it  to  the  appellants,  less 
said  interest  payments,  and  witliout  interest  or  costs,  and  to  this 
extent  only  its  mortgage  security  is  good.  The  interest  being 
forfeited  under  the  statutes,  supra,  and  the  principal  debt  not 
due  by  the  terms  of  the  contract,  no  interest  l>eing  past  due,  and 
the  principal  not  yet  due,  the  query  suggests  itself.  Was  not 
this  suit  prematurely  brought?  And  an  affirmative  answer  also 
suggests  itself.  I'robably  the  apj^ellants  waive  such  question  if 
they  fail  to  raise  it.     It  is  the  duty  of  the  trial  courts  to  see 
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that  the  provisions  of  section  12G6.  supra,  are  carried  out,  and 
to  inflict  the  penalty  therein  provided,  without  suggestion  so  to 
do  from  any  source.  The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceeding  consistent  with  this  opinion. 
Costs  of  appeal  awarded  to  appellants.     Reversed  and  remanded. 

Sullivan,  C.  J.,  and  Huston,  J.,  concur. 

ON  REHEARING. 

HUSTOX,  J.  We  have  had  occasion  heretofore  to  say  that 
the  proposition  that  the  court  in  its  consideration  of  a  case 
has  not  been  limited  to  the  briefs  or  oral  arguments  in  the 
case,  will  not  be  considered  as  a  ground  for  rehearing.  We  are 
permitted,  whenever  we  deem  further  argument,  either  written 
or  oral,  essential  to  the  proper  presentation  of  any  question,  to 
call  for  it;  but  this  does  not  involve  or  include  the  right  of 
counsel,  wlienever  they  think  they  have  not  said  enough,  to 
insist  upon  a  rehearing.  Although  somewhat  lengthy,  we  have, 
a9i  in  view  of  the  importance  of  the  case,  and  the  fact  that  the 
questions  involved  are  new  in  this  jurisdiction,  given  the  peti- 
tion in  this  case  a  more  than  ordinary  consideration.  We  find 
but  two  questions  or  contentions  presented  by  the  petition.  The 
first  is  as  to  the  interest  coupons,  and  it  is  contended  that  they 
do  not  come  within  the  prohibition  of  our  statute.  We  cannot 
recognize  the  contention  of  petitioner  in  this  regard.  The  stat- 
ute is  plain  and  unequivocal,  and  to  pennit  its  evasion  through 
such  a  flimsy  pretext  as  that  presented  in  the  petition  in  this 
case  would  be  inexcusable  at  least.  Counsel  cite  many  author- 
ities which  he  claims  are  definitive  of  what  usury  is.  It  is  only 
necessary,  in  answer  to  them  all,  to  say  that  what  is  usury 
within  any  state  or  jurisdiction  is  what  the  law  of  such  state 
or  jurisdiction  declares  to  be  such,  and  the  courts  thereof,  in 
the  administration  of  the  law,  must  be  governed  thereby.  The 
other  contention  of  petitioner,  that  the  notes  which  the  mort- 
gage sought  to  be  foreclosed  in  this  case  were  given  to  secure 
were  made  payable  in  the  state  of  Vermont,  and  that,  there- 
fore, the  contract  must  be  construed  by  the  laws  of  that  state, 
is  not  only  utterly  untenable,  l)ut  not  one  single  authority  of 
the  multitude  cited  bv  counsel  in  his  petition  supports  the  con- 
tention. The  proposition  simply  states  this:  A  foreign  cor- 
poration, having  a  resident  agent  in  this  state,  engaged  in  the 
business  of  loaning  money  upon  interest,  may  avoid  the  laws 
of  this  state  in  regard  to  such  business,  and  especially  in  regard 
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lo  usury,  by  simply  making  the  evidences  of  indebtedness  pay- 
able in  some  other  state,  whore  the  laws  against  usury  are  less 
onerous.  The  monstrosity  of  the  proposition  is  too  apparent 
to  require  comment,  and  in  su])port  of  it  we  have  cited  to  us 
the  following  authorities:  "A  bill  of  exchange  may  even  be 
drawn  in  another  state  to  take  advantage  of  a  higher  local  rate 
of  interest,  and  be  governed  by  the  law  of  such  state;  but,  if 
a  note  is  void  for  usury  whcr  made,  it  will  be  void  everywhere, 
although  it  may  have  been  made  payable  elsewhere  as  a  cover 
for  the  usury":  1  Eandolph  on  Commercial  Paper,  sec.  28. 
Again:  ''Of  course,  the  note  being  payable  at  the  residence  of 
the  payee,  and  having  been  delivered  there  for  goods  sold  there, 
must  be  deemed  and  taken  to  be  a  West  Virginia  contract" : 
Tenant  v.  Tenant,  110  Pa.  St.  478,  1  Atl.  532.  Again:  "The 
"^^  notes  were  made  and  payable  in  this  state,  and  in  deter- 
mining their  validity  and  effect  they  must  be  regarded  as  New 
Hampshire  contracts."  In  Shoe  and  I^eather  ISTat.  Bank  v. 
Wood,  142  Mass.  563,  8  N.  E.  753,  the  note  was  executed  in 
Kentucky,  and  made  payable  in  Kentucky.  The  court  said: 
"Under  our  decision,  these  various  circumstances  determine  the 
place  where  the  contract  was  executed,  and  where  it  was  to  be 
consummated.  It  was  clearly  a  Kentucky  contract,  and  is  to 
be  governed  by  the  laws  of  that  commonwealth."  Without  a 
single  exception,  the  authorities  cited  in  the  petition  are  to  this 
effect,  and  are  all  cases  arising  upon  commercial  paper  and  in 
transitory  actions,  and  how  they  can  be  said  to  uphold  the  con- 
tention that  a  corporation  in  the  state  of  Vermont  can  loan 
money  upon  mortgages  upon  land  situated  in  Idaho,  by  and 
through  an  agent,  necessarily  a  resident  of  Idaho,  the  debtor 
being  a  resident  of  Idaho,  and  the  contract  made  in  Idaho,  and 
may,  in  attempting  to  enforce  a  claim  only  enforeeal)le  in  Idaho, 
insist  that  the  laws  of  Vermont  shall  be  the  rule  of  construction 
of  such  contract,  wlien  the  corporation  is  organized  in  the  state 
of  North  Dakota,  simply  because,  for  the  palpable  purpose  of 
evading  the  usury  laws  of  Idaho,  the  notes  were  in  terms  made 
payable  in  Vermont,  is  a  proposition  we  cannot  entertain.  This 
being  purely  an  action  in  rem,  and  the  enforcement  of  the  claim 
being  only  maintainable  in  Idaho,  how  can  it  be  contended  that 
the  intention  of  the  parties  was  that  the  laws  of  Vermont  should 
obtain  in  the  construction  of  the  contract?  The  matter  of  usury 
is  peculiarly  statutory.  It  has  no  recognition  in  the  common 
law,  and  the  legislation  in  regard  to  it  in  the  various  states  of 
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tlie  Union  has  been  as  diversified  as  the  ever-conflicting  interests 
of  greed  on  the  one  hand,  poverty  on  the  other,  have  been  domi- 
nant. As  to  the  policy  of  usury  laws  in  the  abstract,  it  is  not 
our  province  to  discuss  that  subject.  We  are  simply  called  upon 
to  administer  the  law  as  we  find  it.  It  is  no  part  of  the  duty  of 
the  court  to  make  law  by  construction  to  suit  a  given  case,  or 
serve  a  persistent  contention,  backed  though  it  may  be  by  what- 
ever influence  predicated  upon  an  assumed  policy.  Judge-made 
law  is  becoming  daily  more  obnoxious  to  deserved  criticism,  and 
is  pernicious  in  its  tendency,  as  being  destructive  of  the  elemen- 
tary principles  of  our  government. 

393  rpi^g  ^gj^  ^^^Yq  and  energetic  efforts  of  counsel  to  do  away 
with  the  plain  and  una.mbiguous  provisions  of  the  statute  can- 
not avail.  We  have  examined  the  statutes  of,  we  think,  all  of 
the  states  upon  the  subject  of  usury  and  interest.  We  find 
but  one  state  in  which  a  similar  statute  to  that  of  Idaho  exists, 
and  that  is  the  state  of  Minnesota.  Our  statute  would  seem 
to  have  been  taken  almost  literally  from  that  of  Minnesota,  and 
we  have  been  unable  to  find  any  decision  from  the  supreme  court 
of  that  state  recognizing  the  construction  contended  for  by  the 
respondent.  The  rule  of  the  statute  is  not  novel.  In  Van  Ben- 
schooten  v.  Lawson,  6  Jolms.  Ch.  313,  10  Am.  Dec.  333,  Chan- 
cellor Kent  lays  it  down  as  a  principle  of  equity  that  "com- 
pound interest  is  not  allowed,  unless  on  a  special  agreement 
in  writing  after  the  lawful  interest  has  become  due,"  and  the 
learned  chancellor  declares  it  to  be  a  "well-settled  rule,"  citing 
Lord  Manners,  1  Ball  &  B.  430;  Lord  Hardwicke  in  Thorn- 
hill  V.  EvanS;  2  Atk.  330,  note  1;  and  this  principle  has  been 
recognized  and  maintained  by  various  decisions  of  the  court  of 
last  resort  in  New  York :  Mowry  v.  Bishop,  5  Paige,  98 ;  Young 
v.  Hill,  67  N.  Y.  162,  23  Am.  Eep.  99,  and  ca^es  there  cited. 
Our  statute  is  but  the  recognition  and  embodiment  of  that  prin- 
ciple, and  for  the  courts  to  attempt  to  abnegate  or  abrogate  it 
by  construction  would  be  an  assumption  as  wicked  as  unwarrant- 
able. 

Counsel's  contention  that  the  several  sections  of  a  statute  re- 
lating to  one  subject  should  be  construed  separately,  and  not 
in  pari  materia,  not  only  is  not  supported  by  any  authority, 
but  is  in  conflict  with  the  elementary  rules  of  statutory  con- 
struction. Section  1265  of  the  Revised  Statutes  declares  in 
words,  "Compound  interest  is  not  allowed,  but  a  debtor  may 
agree  in  writing  to  pay  interest  upon  interest  overdue  at  the 
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date  of  such  agreement."  By  section  12GG  of  the  Eevised  Stat- 
utes, whenever  it  appears  that  unlawful  interest  has  been  con- 
tracted for,  "whether  the  unlawful  interest  is  contested  or  not/' 
it  is  provided  that  "in  no  case  where  ujilawfur  interest  is  con- 
tracted for  must  the  plaintiff  have  judgment  for  more  than  the 
principal  sum  less  the  payments  already  made,  whether  the  un- 
lawful interest  be  incorporated  with  the  principal  sum  or  not." 
The  contention  of  counsel  that  we  should  ignore  the  universally 
^'*^  recognized  rules  of  construction  for  the  purpose  of  evading 
the  plain,  unambiguous  provisions  of  the  statute  has  all  the  per- 
sistency of  Bassanio's  plea  without  the  merit  arising  from  the 
circumstances. 

Since  the  filing  of  petition  for  a  rehearing,  appellant  has  ap- 
plied for  a  restitution  of  premises  under  the  provisions  of  sec- 
tion 4825  of  the  Eevised  Statutes.  The  appellant  is  entitled 
to  restitution,  and  the  district  court  is  directed  to  issue  an  order 
to  that  effect,  it  appearing  from  the  record  that  the  premises 
have  been  sold  under  the  decree  of  the  district  court,  and  have 
been  purchased  by  plaintiff.     Echearing  denied. 

Sullivan,  C.  J.,  and  Quarles,  J.,  concur. 


Usury. — A  loan  by  a  foreign  corporation  to  a  citizen  of  this  state 
19  solvable  by  its  laws,  notwithstanding  the  loan  is  stipulated  to  be 
paid  at  the  domicile  of  the  corporation,  when  snch  stipulation  is 
designed  to  evade  the  visury  laws  of  this  state:  Pacific  States  Sav.  etc. 
Co.  v.  Hill,  40  Or.  280,  91  Am.  St.  Eep.  477,  67  Pac.  103.  Consult,  in 
this  connection,  People's  Bldg.  etc.  Assn.  v.  Berlin,  201  Pa.  St.  1.  50 
Atl.  308,  88  Am.  St.  Rep.  764,  and  cases  cited  in  the  cross-reference 
note  thereto.  The  exaction  of  compound  interest  as  usury  is  consid- 
ered in  the  monographic  note  to  Bank  of  Newport  v.  Cook,  46  Am.  St. 
Rep.  190,  191.  AVhen  usury  is  established,  the  lender  can  recover 
only  the  principal  sum:  Greer  v.  Hale,  95  Va.  533,  64  Am.  St.  Kep. 
814,  28  S.  E.  873. 

Contracts.— ^Vhrn  a  Statute  Pronounces  a  renalti/  for  an  act.  a  con- 
tract founded  upon  such  act  is  void,  although  the  statute  does  not 
pronounce  it  void,  nor  expressly  prohibit  it:  Berka  v.  Woodward,  125 
Cal.  119,  57  Pac.  777,  73  Am.  St.  Eep.  31,  and  cases  cited  in  the  cross- 
reference  note  thereto.  Consult,  also,  Hcnni  v.  Fidelity  etc.  Loan 
Assn.,  61  Neb.  744.  87  Am.  St.  Eep.  519,  86  N.  W.  475,  But  it  is  held 
that  a  contract  in  violation  of  a  law  which  seeks  only  the  collection 
of  revenue  is  not  void.  Thus,  a  promissory  note  taken  by  a  peddler 
in  paynrent  of  goods  sold  when  he  has  not  taken  out  the  license  pre- 
scribed by  statute  is  not  void:  Banks  v.  McCosker,  82  Md.  518,  51 
Am  St  Eep  478  34  Atl.  539.  See.  in  this  connection,  Garratt  Ford 
Co.  V.  Vermont  Mfg.  Co.,  20  E.  I.  187,  78  Am.  St.  Eep.  852,  37  Atl. 
948.' 
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STATE  V.  DUCKWORTH. 
[5  Idaho,  642.  51  Pac.  456.] 

INTERSTATE  COMMERCE — Inspection  of  Sheep. — A  statute 
making  it  unlawful  to  bring  sheep  into  the  state  without  having 
them  inspected  and  dipped  is  repugnant  to  the  commerce  clause  of 
the  federal  constitution,     (p.  202.) 

CONSTITUTIONAL  LAW— Inspection  of  Sheep.— A  statute 
which  requires  that  all  sheep  brought  into  the  state  shall  be  dipped, 
and  if  unsound,  dipped  twice,  while  sound  sheep  within  the  state, 
need  not  be  dipped,  and  diseased  sheep  need  only  be  quarantined  and 
"spot  or  hand  dressed, "  unjustly  discriminates  against  outside  sheep, 
and  contravenes  the  provision  of  the  federal  constitution  that  the 
citizens  of  each  shall  be  entitled  to  all  the  privileges  of  citizens  of 
the  several  states,     (p.  204.) 

George  E.  Gray  and  F.  S.  Dietrich,  for  the  appellant. 

Attorney  General  McFarland,  for  the  state. 

«4-4  SULLIVAN,  C.  J.  The  appellant,  who  was  the  defend- 
ant in  the  court  below,  was  convicted  of  the  crime  of  bringing 
sheep  into  the  state  without  having  first  obtained  the  certificate 
or  permit  of  the  deputy  sheep  inspector.  He  waived  a  jury  trial, 
and  the  case  was  submitted  to  the  court  on  a  written  stipula- 
tion ^*^  of  facts.  The  defendant  was  found  guilty,  and  sen- 
tenced to  pay  a  fine  of  one  hundred  dollars,  and  five  cents  per 
head  on  tliree  thousand  head  of  sheep,  from  which  judgment 
this  appeal  was  taken. 

The  appellant  contends  that  said  judgment  is  erroneous,  be- 
cause the  act  of  the  state  legislature  under  which  he  was  con- 
victed is  repugnant  to  certain  provisions  of  the  federal  consti- 
tution: 1.  To  paragraph  1,  section  2,  article  4,  which  provides 
that  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states;  and  2.  To  that 
provision  of  section  8,  article  1,  which  authorizes  the  Congress 
to  regulate  commerce.  The  defendant  was  convicted  under  the 
fourth  section  of  an  act  entitled  "An  act  to  amend  sections  2, 
3,  5,  6,  7,  8,  11  and  12  of  an  act  to  create  the  office  of  sheep  in- 
spector for  the  state  of  Idaho;  to  provide  for  the  appointment 
and  to  define  the  powers  and  duties  of  said  officer  and  his  dep- 
uties and  fixing  his  salary  and  the  compensation  of  his  deputies 
and  providing  for  the  prosecution  of  offenses  in  said  act,"  ap- 
proved March  12,  1897  (see  Scss.  Laws  1897,  p.  115),  which  act 
is  commonly  called  the  "Scab  Law."  Said  fourth  section  is 
as  follows:  "That  section  6  of  said  act  is  herel>y  amended  to 
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rend  p.s  follows:  Secition  G.  Any  person,  persons,  company,  cor- 
poration or  association,  intending  to  bring,  or  cause  to  be 
brought,  from  any  other  state  or  territory  into  any  of  the 
connties  of  tlie  state  of  Idaho,  any  sbeep,  he  or  they  must  first 
notify  the  deputy  sheep  lu-pictor  of  the  district  or  county  near- 
est to  the  point  of  entrance  into  this  state,  that  at  a  fixed  date 
he  will  be  within  twenty  miles  from  the  state  line  at  a  desig- 
nsted  point,  with  said  sheep  for  inspection;  and  it  shall  be  the 
duty  of  the  deputy  sheep  inspector  to  examine  such  sheep  within 
three  days,  and  if  pronounced  sound,  to  immediately  dip  such 
sheep  cnce,  and  then,  upon  being  tendered  his  compensation  as 
hereinafter  provided,  issue  a  permit  allowing  such  sheep  to  enter 
this  state  subject  to  such  regulations  as  are  enforced  on  resident 
sheep.  But  if  such  sheep  arc  found  scabby  or  infected  with  any 
contagious  or  infectious  disease,  then  the  deputy  sheep  inspector 
must  dip  said  sheep  twice,  with  an  interval  from  eight  to  fifteen 
days  between  dipping,  and  then  issue  a  permit  for  said  sheep  to 
enter  said  state  under  the  same  regulations  as  heretofore  pro- 
vided; provided,  however  ^*^'  that  all  sheep  must  enter  said  state 
within  three  days  from  final  dipping,  otherwise  permit  so  issued 
shall  be  null  and  void.  And  any  person  or  persons  violating  any 
of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction,  they  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  ($100)  dollars,  or  more  than  three 
hundred  ($300)  dollars,  or  by  imprisonment  in  the  county  jail, 
not  less  than  two  montlis,  nor  more  than  six  months,  or  by  both 
such  fines  and  imprisonuient;  provided,  that  any  person,  per- 
sons, company,  corporation  or  association  bringing  or  causing 
to  be  brought  any  sheep  into  any  counties  of  this  state  in  vio- 
lation of  the  provisions  of  this  act,  shall  be  fined  in  addition 
to  the  penalty  imposed  in  this  section,  five  cents  per  head,  for 
ever}'  sheep,  so  brought  into  this  state,  which  sliall  be  a  lien 
on  said  sheep;  and  it  shall  be  the  duty  of  the  deputy  sheep  in- 
spector to  seize  and  hold  such  sheep  by  such  means  as  he  deems 
best,  for  a  period  of  ten  days,  and  if  said  sum  is  not  paid  within 
that  period,  to  advertise  and  sell  said  sheep,  or  as  many  of  the 
saive  as  may  be  necessary  to  satisfy  and  pay  such  fine  and  costs.'" 
Said  section  makes  it  a  misdemeanor  for  any  person  to  bring 
any  sheep  into  this  state  without  having  them  first  dipped  by 
the  sheep  inspector.  Section  6  of  said  act  pro\ddes  "that  no 
person,  persons,  company  or  corporation  within  the  state  of 
Idaho  shall  be  required  to  dip  his  or  their  bands  of  sheep  be- 
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tween  the  first  day  of  December  and  until  such  time  ais  he  or 
they  can  shear  such  sheep  in  the  following  spring/'  while  any 
person  who  brings  sheep  into  this  state  between  the  first  day  of 
December  and  such  time  in  the  spring  as  such  sheep  can  be 
sheared  must  have  them  dipped  before  bringing  them  in,  whether 
the  sheep  are  sound  and  healtliy  or  not.  And  it  is  further  pro- 
vided in  said  section  that:  "N"o  person,  persons,  company  or 
corporation  within  the  state  of  Idaho  shall  be  required  to  dip 
a  band  or  bands  of  ewes,  or  any  part  of  them  in  which  there 
are  ewes  with  lambs,  at  any  time  between  the  fifteenth  day  of 
March  and  the  fifteenth  day  of  May  following  of  any  year;  but 
they  must  be  held  in  quarantine  and  kept  separate  from  sound 
sheep,  and  the  owner,  owners  or  controller  shall  be  responsible 
for  all  damages  as  stated  in  this  act,  to  be  enforced  and  re- 
covered as  therein  provided  **^''  for."  And  it  is  also  provided 
that  sheep  held  in  quarantine,  which  show  any  scab  or  contagious 
disease,  shall  be  "spot  or  hand  dressed''  with  some  reliable  medi- 
cine. The  provisions  of  that  section  make  a  clear  discrimina- 
tion between  sheep  in  Idaho  and  those  that  may  be  brought  in 
between  the  dates  designated.  The  alleged  oft'ense  for  wliich  the 
defendant  was  convicted  was  for  bringing  sound  and  healthy 
&heep  into  the  state  without  first  having  them  "dipped"  as  di- 
rected by  the  provisions  of  said  section  4. 

It  is  contended  that  said  act,  and  the  act  of  which  it  is 
amendatory,  are  police  regulations  enacted  for  the  purpose  of 
the  suppression  and  prevention  of  disease  among  sheep.  Tlie 
legislature,  no  doubt,  had  authority  to  enact  laws  for  such  pur- 
pose; but,  in  so  doing,  it  must  not  come  in  confiict  with  the 
provisions  of  the  constitution  of  the  United  States.  Section  2, 
article  4  of  the  constitution  of  the  (Jnited  States  is  as  follows : 
"'The  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states."  And  section 
8^  article  1,  provides,  among  other  things,  that  the  Congress 
shall  have  power  "to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  and  with  Indian  tribes."  Nu- 
merous cases  involving  the  construction  of  statutes  similar  to 
the  one  under  consideration  have  been  passed  upon  by  the  su- 
preme court  of  the  United  States.  All  decisions  from  that 
court  give  to  the  commercial  clause  of  the  federal  constitution 
a  most  liberal  and  salutary  construction.  And  all  statutes  passed 
professedly  as  police  regulations  have  not  been  tested  by  the 
innocent  titles  they  may  have,  but  by  their  natural  and  probable 
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effect  upon  interstate  commerce;  and,  if  found  in  any  manner 
to  harass  or  burden  such  commerce,  they  have  been  invariably 
declared  void.  The  leading  case  in  construing  the  commerce 
clause  of  the  federal  constitution  is  that  of  Gibbons  v.  Ogden, 
9  Wheat.  1.  The  construction  given  that  provision  by  the  great 
Chief  Justice  IMarshall  in  that  decision  has  niot  been  questioned 
or  ('oubted.  It  has  been  cited  and  approved  in  many  cases :  See 
Htnderson  v.  Mayor  of  New  York,  92  U.  S.  259;  Welton  v. 
Missouri,  91  TJ.  S.  275;  Eailroad  Co.  v.  Husen,  95  U.  S.  465; 
Brown  v.  Houston,  114  U.  S.  622,  5  Sup.  Ct.  Eep.  1091 ;  Min- 
nisora  v.  Barber,  136  U.  S.  313,  10  Sup.  Ct.  Rep.  «'*»  862; 
Brimmer  v.  Eebman,  138  U.  S.  78,  11  Sup.  Ct.  Eep.  213; 
Voight  v.  Wright,  141  U.  S.  62,  11  Sup.  Ct.  Eep.  855;  Schmi^lt 
v.  People,  18  Colo.  78,  31  Pac.  498;  Parris  v.  Henderson,  1 
Okla.  384,  33  Pac.  380;  State  Freight  Tax  Case,  15  Wall.  232; 
Eobbins  v.  Taxing  Dist.,  120  U.  S.  489,  7  Sup.  Ct.  Eep.  592. 
Mr.  Justice  Johnson,  in  a  concurring  opinion  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  said,  "If  there  was  any  one  object  riding  over 
every  other,  in  the  adoption  of  the  constitution,  it  was  to  keep 
the  commercial  intercourse  among  the  states  free  from  all  in- 
vidious and  partial  restraints."  As  defined  in  that  opinion, 
the  term  "commerce"  means,  not  only  traffic,  but  also  inter- 
course. Wlien  applied  to  states,  it  means  commercial  intercourse 
as  between  them.  It  has  been  held  that  the  nonexercise  by 
Congress  of  its  power  to  regulate  commerce  among  the  states  is 
equivalent  to  a  declaration  by  that  body  that  such  commerce  shall 
be  free  from  any  restriction:  Welton  v.  Missouri,  91  U.  S.  275. 
Applying  the  rule  laid  do\vn  in  the  foregoing  authorities  to 
the  foiirtcenth  section  of  the  act  providing  for  the  appointment 
of  a  sheep  inspector  (see  Sess.  Laws  1895,  p.  124),  and  the 
fourth  and  sixth  sections  of  the  act  amendatory  thereof  (see 
Sess.  Laws  1897,  p.  115),  and  the  facts  of  this  case,  it  is  made 
clearly  to  appear  that  said  sections  place  unnecessary  burdens 
and  restrictions  upon  owners  of  sheep  who  desire  to  bring  them 
into  the  state,  as  well  as  upon  transportation  companies,  and 
greatly  interfere  with  interstate  commerce  in  the  matter  of 
the  transportation  and  snle  of  sheep,  and  are  therefore  repug- 
nant to  the  commercial  clause  of  the  federal  constitution,  and 
void.  Said  section  4  requires  any  person,  company,  or  corpo- 
ration intending  to  bring  sheep  into  the  state  to  notify  the 
deputy  sheep  inspector  that  at  a  fixed  date  he  will  have  his 
sheep  within  twenty  miles  from  the  state  line,  at  a  designated 
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point;  and  it  then  is  made  the  duty  of  said  inspector  to  ex- 
amine such  sheep  within  three  days  after  such  notification,  and, 
if  such  sheep  are  found  to  be  sound  and  healthy,  to  immediately 
dip  them;  and  then,  upon  tender  of  his  compensation,  he  shall 
issue  a  permit  allowing  such  sheep  to  enter  the  state.  But  in 
case  such  sheep  are  found  scabby,  or  infected  with  a  contagious 
or  infectious  disea.se,  then  such  inspector  must  dip  them 
"^^^  twice,  with  an  interval  of  from  eight  to  fifteen  days  between 
dipping,  and  then  issue  a  permit.  And  it  is  provided  that 
sheep  must  enter  the  state  within  three  days  from  the  final  dip- 
ping, otherwise  the  permit  sliall  be  null  and  void;  and  for  a 
violation  of  said  law  a  penalty  of  fine  or  imprisonment,  or 
both,  are  provided;  audi  a  further  fine  of  five  cents  per  head 
on  all  sheep  brought  into  this  state  contrary  to,  or  in  violation 
of,  said  provisions,  is  imposed,  and  made  a  lien  on  the  slieep. 
Said  act  assumes  extraterritorial  jiirisdietion.  It  authorizes  the 
deputy  inspector  to  proceed  into  an  adjoining  state,  and  there  in- 
spect and  dip  sheep.  The  fourteenth  section  of  the  state  sheep  in- 
spector law,  approved  March  9,  1895  (Sess.  Laws  1895,  p.  124), 
of  which  the  act  of  1897  is  amendatory,  is  as  follows  :  "It  shall  be 
unlawful  for  any  person,  persons,  company,  corjDO ration  or  as- 
sociation, owning,  controlling  or  managing  any  ferry-boat,  toll- 
bridge,  oar,  steamboat  or  other  things  used  for  transportation, 
to  allow  any  sheep  to  be  carried,  thereon,  unless  the  party  in 
charge  of  said  sheep  shall  first  produce  a  certificate  from  a 
deputy  sheep  inspector  appointed  under  this  act,  tliat  said  sheep 
are  free  from  scab,  scabies  and  other  infectious  or  contagions 
disease.  Any  violation  of  this  section  shall  be  deemed  a  mis- 
demeanor and  punishable  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  two  hundred  and  fifty  dollars."  Said  sec- 
tion makes  it  a  misdemeanor  for  any  person,  company,  corpo- 
ration or  association  owning,  controlling  or  managing  any  ferry- 
boat, toll-bridge,  car,  steamboat,  or  other  thing  used  for  trano- 
portation,  to  allow  any  sheep  to  be  carried  thereon  unless  the 
party  in  charge  of  such  sheep  shall  produce  a  certificate  from 
a  dejouty  sheep  inspector.  Any  violation  thereof  is  made  a  mis- 
demeanor, and  made  punishable  by  fine.  In  order  to  procure  a 
certificate  or  permit  from  a  deputy  sheep  inspector  under  the 
provisions  of  the  act  of  1897,  all  healthy  sheep  must  be  dipped 
once;  and  said  section  14  makes  it  a  criminal  offense  for  any 
transportation  company  to  bring  sheep  into  the  state  unless  the 
person  in  charge  of  such  sheep  have  a  proper  certificate  from  a 
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deputy  sheep  inspector.  Under  the  provisions  of  said  acts,  sheep 
cannot  be  shipped  from  Washington  or  Oregon,  or  from  an_y 
other  state,  over  the  transportation  lines  in  this  state,  without 
first  unloading  such  sheep,  and  *^^  having  the  proper  deputy 
sheep  inspector  inspect  and  dip  them.  To  illustrate:  Suppos- 
ing a  trainload  of  sheep  are  being  shipped  from  Oregon  to 
Chicago  over  the  Oregon  Short  Line  Eailroad;  if  said  acts  he 
valid  the  train  must  be  stopped  near  the  state  line  of  Idaho, 
the  sheep  inspected,  and,  if  healthy,  dipped  by  a  deputy  sheep 
inspector  once,  and,  if  not  free  from  disease,  dipped  twice. 
Thereafter,  a  proper  certificate  being  given  to  the  shipper  oi 
said  sheep,  the  train  may  then  proceed.  Again,  to  illustrate: 
Supposing  that  Wyoming,  Nebraska,  Iowa,  and  Illinois  had 
sheep  inspector  laws  similar  to  those  of  Idaho,  such  sheep  ^voaid 
have  to  be  inspected  and  dipped  before  entering  Wyoming,  and 
again  before  entering  Nebraska,  and  again  before  entering  Iowa, 
and  again  before  entering  Illinois.  It  certainly  does  not  re- 
quire any  argument  to  show  that  such  acts  would  most  seri- 
ously harass  and  burden  interstate  commerce,  so  far  as  the 
great  sheep  industry  in  the  west  is  concerned.  The  statement 
of  the  proposition  is  sufiicient  to  show  to  one  familar  with  the 
matter  that  it  would  not  only  take  days,  but  weeks,  to  get  a 
trainload  of  sheep  which  were  free  from  disease  from  the  state 
of  Oregon  to  market  in  the  city  of  Chicago,  and  at  an  expense 
which  even  the  present  prosperous  condition  of  the  sheep  in- 
dustry could  not  long  withstand.  And,  again,  said  section  4 
prohibits  the  bringing  of  sound,  healthy  sheep  into  the  state,  at 
any  season  of  the  year,  unless  the}'  be  first  inspected  and  dipped ; 
and  the  provisions  of  said  section  6  recog-nizes  the  fact  that  it 
is  absolutely  impracticable,  and  very  dangerous  to  the  lives  of 
the  sheep,  to  dip  them  during  cold  weather,  or  during  the 
winter  months.  By  requiring  all  sheep  to  be  dipped  before  they 
can  be  brought  into  the  state,  a  prohibition  is  thus  set  on 
bringing  any  sheep  into  the  state  during  the  winter  months. 
The  act  thus  unjustly  discrimina,tes  against  outside  sheep,  for 
it  provides  that  sound  sheep  within  the  state  need  not  be  dipped, 
and  diseased  sheep  need  only  be  quarantined  and  ''spot  or  hand 
dressed,"  while  sound  outside  sheep  can  only  be  brought  within 
the  state  after  first  being  dipped,  and  diseased  outside  sheep 
]nust  be  dipped  twice  before  they  can  be  brought  within  the 
state.  An  unjust  discrimination  is  made  against  bands  of  ewes 
that  are  out  of  tlie  state,  whose  owners  desire  to  bring  them 
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into  the  state.  Said  act  does  not  require  ^"^  the  dipping  of 
the  ewes  that  are  in  tlie  state  between  the  fifteenth  day  of  March 
and  the  fifteenth  day  of  ]\Iay  following,  but  it  requires  all  ewes 
that  are  brought  into  the  state  between  those  dates  to  be  dipped 
once  if  sound  and  healthy,  and  twice  if  infected  with  contagious 
disease.  The  danger  of  loss  being  so  great,  in  dipping  ewes 
between  said  dates,  said  act  is  a  virtual  prohibition  on  bringing 
bands  of  ewes  into  this  state  between  the  dates  specified  therein. 
Said  act  admits  that  sound  sheep,  by  inspection,  may  be  distin- 
guished from  infected  ones;  that  the  inspector  can  easily  deter- 
mine whether  a  band  of  sheep  is  sound  or  not.  It  is  admitted 
that  the  disease  known  as  "scab"  breaks  out  in  open  sores  within 
ten  days  after  exposure.  It  is  also  conceded  that  said  disease  is 
as  prevalent  in  Idaho  as  it  is  in  the  surrounding  states,  and  that 
Idaho  sheep  are  the  same  as  those  of  other  states,  and  that  scab 
is  as  prevalent  and  natural  among  sheep  in  Idaho  as  it  is  among 
the  sheep  of  our  neighboring  states.  In  other  words,  the  sheep 
of  our  neighboring  states  are  no  more  the  natural  habitat  for 
scab,  or  other  infectious  diseases  to  which  sheep  are  subject,  than 
are  Idaho  sheep.  Those  facts  distinguish  the  case  at  bar  from 
those  cases  in  which  the  constitutionality  of  laws  aiming  to  pro- 
tect tlie  cattle  of  certain  states  from  the  ravages  of  the  disease 
commonly  known  as  "Texas  fever"  is  involved.  It  is  recognized 
tliat  Texas  cattle  are  the  natural  habitat  for  said  disease,  and 
if  they  are  excluded  from  a  state,  as  well  as  cattle  tliat  have 
come  in  contact  with  them,  the  disease  is  wholly  prevented.  It 
is  thus  shown  that  that  class  of  cases  is  distinguishable  from  the 
case  at  bar.  The  enactment  of  a  similar  statute  to  the  one  un- 
der consideration,  by  the  states  of  Wyoming,  Xebraska,  Iowa 
and  Illinois  would  result  in  closing  the  markets  of  Kansas 
City,  Omaha,  and  Chicago  to  the  sheep  growers  of  our  state. 
The  burden  placed  upon  the  shipper  or  driver  of  sheep  would 
be  very  great,  if  upon  arriving  at  a  state  line,  he  must  notil-y 
a  sheep  inspector,  and,  in  case  such  inspector  jDronounce  the 
sheep  sound  and  healthy,  they  must  be  dipped  once  before  en- 
tering such  state.  Under  the  guise  of  inspection  and  quaran- 
tine, said  sections  place  unnecessary  burdens  and  restrictions 
upon  bringiug  slieep  into  this  state  for  any  purpose  whatever, 
or  transporting  them  through  the  state  to  tbe  markets  of  the 
**^^  east,  and  make  unnecessary  and  prejudicial  discriminations 
against  sheep  whose  owners  may  desire  to  bring  them  into  the 
state;  and  they  are  repugnant  to  the  provisions  of  the  federal 
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constitution.  Said  sections  are  void  for  that  reason,  and  the 
judgment  of  the  lower  court  must  be  reversed,  and  it  is  so  or- 
dered. The  case  is  remanded,  with  instructions  to  the  court 
below  to  set  aside  said  judgment,  and  to  discharge  the  appel- 
lant and  dismiss  said  action.  Costs  of  this  appeal  are  awarded 
to  the  appellant 

Huston  and  Quarles,  JJ.,  concur. 


The  ConstiUitionaWy  of  State  Statute.'^  regulating  and  restricting  the 
importation  of  livestock,  and  having  for  their  object  the  prevention 
of  the  introduction  of  contagions  diseases,  is  considered  in  Eeid  v. 
People,  29  Colo.  333,  68  Pac.  228,  93  Am.  St.  Rep.  69,  and  note; 
notes  to  Hurst  v.  Warner,  47  Am.  St.  Eep.  538',  539;  People  v.  Wenr- 
ple,  27  Am.  St.  Kep.  567. 
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WAKEFIELD  v.  VAN^  TASSELL. 

[202  111.  41,  66  N.  E.  830.] 

DEEDS— Conditions  and  Restrictions  inserted  in  a  deed  will 
be  upheld,  so  long  as  the  beneficial  enjoyment  of  the  estate  is  not 
materially  impaired  and   the  public   good  not   violated,     (p.   208.) 

DEEDS — Conditions  Against  Public  Policy. — If  conditions  in 
a  deed  are  made  in  good  faith,  and  nothing  malum  in  se  or  nralum 
prohibitum  is  stipulated  for,  they  will  not  be  held  to  contravene  pub- 
lic policy,  unless  the  advantage  to  the  public  from  so  holding  is  cer- 
tain and  substantial,     (p.  210.) 

PUBLIC  POLICY  is  That  Principle  of  Law  which  holds  that 
no  subject  or  citizen  can  lawfully  do  that  which  has  a  tendency  to 
be  injurious   to   the  public  or  against   the  public   good.     (p.   211.) 

DEEDS. — A  Condition  in  a  Deed  That  no  Grain  Elevator  shall 
ever  be  built  on  the  four  village  lots  conveyed,  or  grain  ever  han- 
dled thereon,  is  valid  and  enforceable,  notwithstanding  the  building 
erected  is  a  public  warehouse,  there  being  no  such  warehouse  on  the 
premises  when  conveyed  and  the  condition  not  affecting  all  available 
lands  in  the  commvinity.     (pp.  211,  212.) 

DEEDS — Perpetuities. — A  Condition  in  a  deed  that  no  grain 
elevator  shall  ever  be  built  on  the  premises,  or  grain  ever  handled 
thereon,   does  not  violate  the  rule  against  perpetuities,      (p.   212.) 

EJECTMENT.— An  Estoppel  in  Pais  cannot  be  invoked  in 
ejectment  to  defeat  the  legal  title,     (p.  212.) 

Ejectment  for  condition  broken  in  a  deed.  The  property  con- 
veyed consisted  of  four  town  lots  along  and  near  a  railroad. 
The  condition  ran  as  follows:  "That  no  building  shall  ever  be 
erected  on  all  or  any  part  of  said  land  hereinafter  described, 
in  which  to  handle  grain;  and  further,  that  no  grain  shall  ever 
be  handled  on  said  land  by  the  grantee  herein,  his  grantee,  ad- 
ministrator, executor,  assigns  or  lessee,  or  by  anyone  holding 
by,  through  or  under  him ;  and  if  this  agreement  is  broken,  said 
land  shall  revert  to  and  become  the  property  of  the  grantors 

C207; 
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herein."  One  Best  was  the  grantee.  He  subsequently  conveyed 
an  undivided  one-half  interest  in  the  property  to  Wakefield,  and 
the  two  together  built  an  elevator  thereon  and  began  to  handle 
grain.  The  grantor  then  made  demand  of  possession  for  con- 
dition broken  and,  meeting  with  a  refusal,  brought  this  action. 

George  B.  Foster  and  Whitmore,  Barnes  &  Boulware,  for  the 
appellants. 

Arthur  Iveithley,  for  the  appellees. 

'*^  EICKS,  J.  Appellants  contend  that  the  deed  conveying 
the  premises  in  question  to  Best  operated  £is  an  absolute  convey- 
ance in  fee,  free  from  all  restrictions,  or  limitations  whatever  as 
to  any  future  use  to  which  the  premises  might  be  put,  for  the 
reasons  that  tlie  condition  in  the  deed  was  (1)  contrary  to  public 
ix)licy  and  against  public  welfare:  (2)  that  it  violates  the  spirit 
of  the  rule  of  perpetuities;  (3)  that  it  is  unreasonable;  and  (4) 
that  it  is  inoperative  by  reason  of  the  intervention  of  the  doctrine 
of  equitable  estoppel. 

^'*  The  condition  as  expressed  in  the  deed  is  plain  and  unam- 
biguous and  needs  not  the  aid  of  a  court  to  construe  its  meaning. 
Parties  have  a  right  to  make  deeds  and  insert  therein  such  con- 
ditions as  they  see  fit.  and  contracts  entered  into  freely  and  vol- 
untarily must  be  held  sacred  and  be  enforced  by  the  courts.  As 
the  parties  make  their  deeds  and  contracts  so  the  courts  must 
take  them;  and  yet  they  must  not  be  such  contracts  as  are  in 
contravention  of  the  paramount  principle  of  public  good.  So 
long  as  the  beneficial  enjoyment  of  an  estate  conveyed  in  fee 
pimple  is  not  materially  impaired  by  restrictions  and  conditions 
contained  in  a  deed,  such  restrictions  and  conditions,  as  to  the 
mode  of  its  use,  are  held  valid.  The  enforcement  of  these  con- 
ditions by  the  courts  arises  from  the  principle  of  law  that  every 
owner  of  the  fee  has  the  legal  right  to  dispose  of  his  estate  either 
absolutely  or  conditionally,  or  to  regulate  the  manner  in  wliich 
the  estate  shall  be  used  and  occupied,  as  the  grantor  may  deem 
best  and  proper.  Just  so  long  as  the  conditions  and  restrictions 
are  not  violaiive  of  tbc  public  good  or  subversive  of  the  public 
interests  they  wdll  be  enforced. 

It  has  been  well  said  that  public  policy  is  a  variable  quality, 
but  that  it  is  only  variable  in  so  far  as  the  habits,  capacities  and 
opportunities  of  the  public  have  become  more  varied  and  com- 
plex, and  that  the  princij^les  to  be  applied  have  alwavs  remained 
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Tinchanged  and  unchangeable.  "The  relations  of  societ}'  become, 
from  time  to  time,  more  complex.  Statutes  defining  and  declaring 
public  and.  private  rights  multiply  rapidly,  and  public  policy  often 
changes  as  the  laws  change,  and  therefore  new  applications  of 
old  principles  are  required":  Davies  v.  Davies,  L.  B.  36  Ch.  Div. 
364.  It  is  not  the  interest  of  the  pariies  alone  which  is  to  bo 
considered  the  true  test,  but  in  each  particular  case,  under  the 
facts,  the  judicial  inquiry  is.  Will  the  enforcement  of  the  con- 
dition be  inimical  to  the  public  interests?  and  so  in  Price  v. 
Green,  16  ]\Iees.  &  W.  346,  a  contract  not  to  carry  on  the  perfume 
business  '*'*  within  six  hundred  miles  of  London  was  held  void, 
tlie  contract  being  one  which  the  court  deemed  would  be  against 
public  policy  to  enforce ;  yet  in  the  case  of  Nordenf elt  v.  Maxim 
•etc.  Co.  (1894),  L.  R.  App.  Cas,  535,  where  the  patentee  and 
]uanufacturer  of  guns  and  ammunition  for  wax  purposes  trans- 
ferred his  patent  to  a  company  and  covenanted  with  the  latter 
not  to  engage  in  that  business  for  a  term  of  twenty-five  years, 
it  was  held  that  this  condition  v/as  valid  and  not  against  public 
policy,  for  the  reason  that,  owing  to  the  nature  of  that  particular 
business  and  the  limited  number  of  customers  to  whom  sale 
might  be  made  (being  mainly  to  the  governments  of  countries) 
the  restraint  imposed  in  that  case  wa.s  not  larger  than  was  nec- 
essary for  the  protection  of  the  contractee  and  not  injurious  to 
the  public  interest.  In  Brooks  v.  Cooper,  50  N.  J.  Eq.  761,  35 
Am.  St.  Eep.  793,  26  Atl.  978,  it  is  said:  "Whatever  tends  to 
injustice  or  oppression,  restraint  of  liberty,  restraint  of  legal 
right;  whatever  tends  to  the  obstruction  of  justice,  a  violation 
of  a  st-atute  or  the  obstruction  or  perversion  of  the  administra- 
tion of  the  law;  whatever  tends  to  interfere  with  or  control  the 
administration  of  the  law  as  to  executive,  legislative  or  other 
official  action,  whenever  embodied  in  and  made  the  subject  of  a 
<-'ontract,  the  contract  is  against  public  policy  and  therefore  void, 
and  not  susceptible  of  enforcement'"' — as,  for  instance,  an  agree- 
ment to  withdraw  an  election  petition  in  consideration  of  money 
was  held  void:  Coppock  v.  Bower,  4  Mees.  &  W.  361.  And  so  an 
agreement  to  obtain  a  pardon  was  held  void:  Kribben  v.  Hay- 
craft,  26  Mo.  39G.  Likewise  contracts  for  services  known  as 
'lobby  services"  (Trist  v.  Cliild,  21  Wall.  441),  and  a  note  exe- 
cuted in  consideration  of  the  payee  agreeing  to  resign  a  public 
office  in  favor  of  the  maker  and  using  his  influence  to  appoint 
the  latter  his  succecssor,  are  void:  Meacham  v.  Dow,  32  Vt.  721. 
And  conditions  in  general  restraint  of  marriage  (Kandall  v. 
Am.   St.   Rep.,  Vol.   95— M 
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Marble,  69  Me.  310,  31  Am.  Eep.  381),  or  general  restraint  of 
alienation  (Eeifsnyder  v.  Hunter,  19  Pa.  St.  41),  or  the  "^^  pro- 
curing of  a  nolle  prosequi  from  the  governor  (Wildey  v.  Collier^ 
7  Md.  273,  61  Am.  Dec.  346),  or  to  prevent  competition  in  bid- 
ding for  government  contract  (Gulick  v.  Ward,  10  N.  J.  L.  87,. 
1«  Am.  Dec.  389),  have  been  held  void  as  opposed  to  public  pol- 
icj'.  But  where  the  condition  is  made  in  good  faith  and  stipu- 
lates for  nothing  that  is  malum  in  se  or  malum  prohibitum,  be- 
fore the  court  should  determine  the  condition  to  be  void,  as  con- 
travening public  policy,  it  should  be  satisfied  that  the  advan- 
tage to  accrue  to  the  public  for  so  holdiiig  is  certain  and  sub- 
stantial and  not  theoretical  and  problematical :  Kellogg  v.  Larkin,, 
3  Finn.  123,  3  Chand.  133,  56  Am.  Dec.  164.  So  it  has 
been  universally  held  that  conditions  in  deeds  restraining  the 
grantee  from  selling  intoxicating  liquors  upon  the  premises  are 
\alid:  Cowell  v.  Colorado  Springs  Co.,  100  U.  S.  55;  Star  Brew- 
ery Co.  V.  Primas,  163  111.  652,  45  jSI.  E.  145.  An  agreement 
not  to  run  a  stage-coach  on  a  certain  road  has  been  held  valid : 
Pierce  v.  Puller,  8  Mass.  223,  5  Am.  Dec.  102,  and  a  condition 
that  a  party  would  not,  at  any  time  thereafter,  own,  run  or  be- 
interested  in  any  line  of  packet-boats  on  the  Erie  canal  was  held 
valid :  Chappel  v.  Brockway,  21  Wend.  157;  also,  a  condition  that 
a  schoolhouse  should  not  be  erected  on  the  premises:  McKissick 
V.  Pickle,  16  Pa.  St.  140;  or  a  distillery,  or  a  machine-^hop  Ljr 
iron  manufacture,  or  a  hospital,  or  a  cemetery,  have  all  been  held 
to  be  valid  conditions :  Plumb  v.  Tubbs,  41  IST.  Y.  444.  A  stipu- 
lation in  a  deed  that  the  premises  conveyed  should  not  be  used 
or  occupied  as  a  hotel  (Stines  v.  Dorman,  25  Ohio  St.  580),  and 
a  condition  against  the  erection  of  a  building  for  the  manufac- 
ture of  resin  oil  (Atlantic  Dock  Co.  v.  Leavitt,  54  N".  Y.  35,  13 
Am.  Eep.  556),  and  a  condition  that  the  grantor  should  iiave  the 
exclusive  right  to  sell  beer  to  any  public  house  erected  on  the 
land  conveyed  (Colt  v.  Tovvle  (Eug.  Ch.  App.),  decided  in 
1859),  were  held  enforceable  conditions.  A  condition  that 
neither  the  premises  nor  the  building  erected  thereon  was  to  be 
used,  at  any  time  thereafter,  as  a  public  house  (Post  v.  Bern- 
heimcr,  31  Hun,  247),  also  a  condition  in  a  deed  to  the  county 
on  the  ^'  express  condition  that  the  county  would  "erect  thereon,, 
within  five  years,  a  courthouse  for  the  use  of  the  said  county, 
and  keep  and  maintain  the  same  thereon  for  the  space  of  ten 
years"  (Pepin  Co.  v.  Prindle,  61  Wis.  301,  21  ^.  W.  254),  have 
been  held  valid.     And  v/hcre  an  estate  was  conveyed  on  the  con- 
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dition  of  not  placing  a  window  on  the  north  side  of  the  house, 
and  the  grantor  was  never  the  owner  of  the  land  adjoining  on  the 
north  side,  and  the  estate  was  afterward  mortgaged  by  the 
grantee,  it  was  held  that  the  whole  estate,  both  of  the  mortgagor 
and  the  mortgagee,  was  forfeited  on  condition  broken:  Gray  v. 
Blanchard,  25  Ma?6.  284. 

In  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am.  St. 
Eep.  319,  22  N.  E.  798,  this  court  said :  "Public  policy  is  that 
principle  of  the  law  which  holds  that  no  subject  ox  citizen  can 
lawfully  do  that  which  has  a  tendency  to  be  injurious  to  the  pub- 
lic or  against  the  public  good."  The  question,  then,  in  this 
case  to  determine  is.  Does  the  condition  in  the  deed  have  a 
tendency  to  be  injurious  to  the  public  or  to  be  against  the  public 
good  ? 

It  will  be  observed  that  in  this  deed  the  only  condition  con- 
tained therein  was  that  no  grain  elevator  should  ever  be  built 
thereon  or  grain  ever  be  handled  thereon.  It  left  the  estate  free 
to  be  used  for  any  and  for  all  other  purposes  whatsoever,  and  was 
not  subversive  of  the  estate  and  did  not  destroy  or  limit  its  alien- 
able or  inheritable  character :  Cowell  v.  Colorado  Springs  Co.,  100 
U.  S.  55.  The  condition,  as  made  at  the  time  of  the  deed  be- 
tween the  parties,  appears  to  have  been  a  reasonable  one,  and  the 
intent  of  the  parties  to  the  deed  is  clear.  There  is  no  showing 
in  the  record  that  the  situation  of  the  property  or  surroundings 
have  changed,  so  as  to  make  the  condition  at  the  present  time 
an  unreasonable  one,  and  we  cannot  see  that  there  would  result 
any  certain  and  substantial  advantage  to  the  public  by  holding 
the  condition  in  this  deed  void.  The  parties  having  seen  fit  to 
place  such  a  condition  in  the  deed,  the  intention  ^**  being  clear 
and  free  from  doubt,  and  the  same  not  being  malum  in  se  or 
malum  prohibitum  and  not  contrary  to  public  policy,  the  court 
must  enforce  the  same:  Hutchinson  v.  Ulricli,  145  111.  342,  34 
X.  E.  556. 

In  support  of  appellants'  contention  that  the  condition  in  this 
deed  is  contrary  to  public  policy  and  against  the  public  welfare, 
attention  is  called  to  the  fact  that  the  evidence  shows  that  the 
building  erected  on  the  premises  in  question  is  a  public  ware- 
house and  a  subject  of  great  public  concern,  in  the  encouragement 
of  which  the  public  has  an  interest,  and  that  any  condition  which 
would  tend  to  restrict  such  encouragement  must  necessarily  be 
deemed  contrary  to  public  policy.  At  the  time  of  the  deed  to 
appellant  Best  there  was  no  elevator  upon  the  premises  or  grain 
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being  handled  thereon.  The  condition  in  the  deed  became  ef- 
fective upon  the  delivery  of  tilie  deed,  and  the  public,  so  far  as  it 
related  to  the  property  here  involved,  could  have  no  interest  in 
a  business  not  then  existing  thereon.  Had  the  restriction  been 
so  bread  as  to  have  affected  all  the  available  lands  in  the  com- 
munity from  being  occupied  by  a  warehouse,  or  had  there  been, 
at  the  time  the  deed  was  made,  a  public  v/arehouse  upon  the 
premises  and  the  condition  sought  to  prohibit  the  use  of  such  as 
a  warehouse,  then  a  different  question  might  be  presented  for 
determination,  as  to  the  effect  of  which  we  express  no  opinion. 
The  public  is  no  more  injuriously  affected  by  a  condition  pro- 
hibiting the  use  of  a  small  tract  of  land  in  a  village  for  the  pur- 
pose of  a  public  warehouse  than  it  is  affected  by  a  condition  pro- 
hibiting tlie  use  of  a  tract  of  gTound  for  a  schoolhouse,  and  in 
the  illustrations  above  cited  there  are  numerous  businesses  of 
great  pul)lic  concern,  but  their  inhibition  from  limited  areas  were 
not  deemed  to  be  inimical  to  public  policy. 

Nor  do  we  think  the  contention  of  counsel  for  appellants  that 
the  condition  violates  the  spirit  of  the  rule  of  perpetuities  can 
be  sustained.  In  Gray  v.  Chicago  etc.  ^^  *E.  Co.,  189  111.  400, 
59  X.  E.  950,  where  one  of  the  conditions  of  the  deed  in  question 
was  that  appellee  should  maintain  a  passenger  depot  at  a  certain 
place  and  stop  thereat  all  its  accommodation  trains  to  take  and 
leave  passengers,  it  was  contended  by  appelke  that  the  condi- 
tion, being  perpetual,  was  illegal  and  void,  and  that  the  appellee 
held  the  land  free  from  such  invalid  condition,  but  this  conten- 
tion we  refuse  to  uphold ;  and  we  think  that  ease  decisive  of  the 
one  at  bar  as  to  appellants'  objection  that  the  condition  violates 
the  spirit  of  the  rule  of  perpetuities.  1'his  disposes  of  appel- 
lants' first,  second  and  third  contentions. 

Appellants  further  urge  that  the  condition  should  not  be  en- 
forced for  the  reason  that  appellees  are  cstopi^ed  from  claiming 
under  the  restriction  because  they  had  actual  notice  of  the  in- 
tention oE  appellants  to  erect  a  warehouse  upon  the  premises, 
which  were  vacant,  and  permitted  appellants  so  to  do  without 
hindrance  or  objection.  There  is  no  proof  in  the  record  that  the 
appellees  stood  by  and  permitted  this  elevator  to  be  erected  upon 
this  property  without  protest;  but  even  if  such  were  the  case,  it 
Avould  not  be  permissible  in  an  action  of  ejectment,  to  invoke 
estoppel  in  pais  in  order  to  defeat  the  legal  title  to  the  land: 
Linnertz  v.  Dorway,  175  111.  508,  67  Am.  St.  Kep.  232,  51  N.  E. 
809. 
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Appellants  insist  that  the  rnlings  of  the  trial  court  in  exchi cl- 
ing cert-ain  evidence  tending  to  show  the  nature  of  the  business 
and  property  int-erests  of  appellees  in  the  village  of  Princeville 
was  erroneous.  There  was  no  error  in  excluding  this  testimony  : 
Cray  v.  Chicago  etc.  R.  Co.,  189  111.  400,  59  X.  E.  950. 

At  the  reque.st  of  appellees  the  court  trying  the  case  without 
a  Jury  made  four  holdings  as  to  the  law  of  the  case:  1.  That  the 
condition  in  the  deed  was  a  valid  one  and  for  violation  of  it 
appellees  could  recover:  2.  That  the  condition  was  not  such  a  re- 
straint of  trade  as  to  violate  the  law  or  to  invalidate  the  deed; 
S.  That  appellants  were  estopped  from  denying  the  title  of  ^®  ap- 
pellees at  the  time  of  making  the  deed  in  controversiy ;  4.  That 
it  was  not  necessary,  in  order  to  enahle  the  plaintiffs  to  recover, 
that  they  should  show  w-here  they  procured  their  title  or  what  that 
title  was.  The  appellants  offered  fifteen  holdings,  of  which  the 
first,  third  and  fourth  were  held  as  requested  and  the  remaining 
twelve  were  refused.  All  the  refused  holdings  but  the  eleventh 
vrere  upon  the  proposition  that  real  estate  is  an  article  of  com- 
merce; that  uses  to  which  it  should  be  devoted  are  constantly 
changing  as  the  business  of  the  country  increases  and  as  its  new 
wants  are  developed,  and  it  is  contrary  to  public  policy  to  tie  up 
real  estate  with  restrictions  and  prohibitions  as  to  its  uses.  This 
jDroposition  was  presented  in  various  forms;  soine  on  the  theory 
that  it  was  against  public  policy  because  it  was  in  restraint  of 
tra  de ;  others  upon  the  theory  that  the  public  is  interested  in  pub- 
lic warehouses  and  in  the  business  conducted  in  them;  and 
others  that  such  restrictions  were  against  the  constitution  and 
la\vs  of  the  state.  The  eleventh  refused  holding  was  to  tlie  effect 
that  the  restriction  was  void  because  it  prevented  the  building  of 
a  public  warehouse  on  the  only  suitable  and  available  lots  in  the 
village;  that  there  was  no  public  warehouse  in  the  village  at  the 
time  of  the  execution  of  the  deed,  and  because,  further,  the 
grantor  had  no  other  lots  or  interests  in  the  village.  This  in- 
struction was  refused  because  it  was  not  applicable  to  the  facts. 
If  the  propositions  offered  on  behalf  of  appellees  were  properly 
held,  as  we  think  they  were,  the  court  did  not  err  in  the  refusal  of 
those  asked  by  appellants. 

Finding  no  errors  in  the  record  the  judgment  of  the  circuit 
court  is  affirmed. 

Boggs,  J.,  did  not  concur  in  this  opinion. 
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VALIDITY  OF  CONDITIONS  AND  RESTRICTIONS  IN  DEEDS,* 
I.    In  General. 

a.     Essentials  of  Valid  Restriction. 
"b.     By  and  Against  Whom  Enforceable. 
n.    Instances  of  Restrictions, 

a.     Restraint  of  Marriage, 
"b.     Restraint  on  Alienation. 

c.  Revesting  on  Death  of  Grantee. 

d.  Restricting  Right  of  Partition, 

e.  Sale  of  Sand  from  Premises. 

f.  Reserving  Right  to  Revoke  Grant. 

g.  Flow  of  Light  and  Air, 
h.     Building  Restrictions. 

1.  In  General. 

2.  Effect  of  Change  in  Neighborhood, 
m.     Restrictions  on  Use  of  Property, 

a.  In  General — Offensive  Businesses. 

b.  Sale  of  Liquors. 

c.  Hotels  and  Public  Houses. 

d.  Railways  and  Stations. 

e.  Mills    and   Warehouses. 

f.  Public    Buildings — Courthouse. 

g.  Schools,  Churches,  Cemeteries,  etc. 

I.     In  General. 

a.  Essentials  of  Valid  Restriction. — The  owner  of  property,  in  con- 
veying it.  has  a  right  to  insert  in  the  deed  such  conditions  and  re- 
strictions concerning  the  use  and  occupancy  of  the  premises  as  he 
sees  fit,  so  long  as  the  beneficial  enjoj^ment  of  the  estate  is  not 
materially  impaired,  and  the  public  good  and  interests  are  not  vio- 
lated. This  is  on  the  principle  that  one  may  dispose  of  his  prop- 
erty, either  absolutely  or  conditionally,  as  he  chooses.  However, 
limitations  and  restrictions  on  the  use  of  property  are  not  favored, 
and  although  they  will  be  enforced  when  the  intent  is  clear,  ordi- 
narily all  doubts  will  be  resolved  against  thenr.  It  is  contrary  to 
business  policy  to  tie  up  property  with  restrictions  and  prohibitions 
on  its  use:  Eckhart  v.  Irons,  12S  111.  568,  20  N.  E.  687:  Hutchinson 
V.  IJlrich,  145  111.  336,  34  N.  E.  556;  Hays  v.  St.  Paul  M.  E.  Church, 
196  111  633.  63  N.  E.  1040.  Yet,  so  far  as  public  policy  is  concerned, 
as  is  pointed  out  in  the  principal  case  (ante,  p.  207),  if  conditions 
in  a  deed  are  made  in  good  faith,  and  nothing  malum  in  se  or  malum 
prohibitum  is  stipulated  for,  they  will  not  be  held  to  contravene 
public  policy,  unless  the  advantage  to  the  public  from  so  holding 
is  certain  and  substantial  and  not  theoretical  and  problematical. 

In  order  to  be  valid,  the  conditions  and  restrictions  must  not  bo 
inconsistent  or  repugnant  to  the  estate  granted:  Pynchon  v.  Stearns. 

*REFEREN'CES  TO  MONOGRAPHIC   NOTES. 

Covenants  restricting  the  use  of  land:  21  Am.  St.  Rep.  ).''4-'08. 
Conditions  in  restraint  of  marriage:  «4  Am.  St.  Kep.  147-1.52. 
What  words  create  a  condition  subsequent:  7P  Am.  St.  Rep.  747-769. 
Mode  of  taking  advantage  of  breaches  of  conditions  sub.sequent:  93  Am.  St   Rep. 
57^578. 
Impossibility  of  performing  conditions:  70  Am.  St.  Rep.  S'20-837. 
What  conditions  violate  the  rule  against  perpetuities:  4'J  Am.  St.  Rep.  131-136. 
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11  Met.  312,  45  Am.  Dee.  210;  Bassett  v.  Budlong,  77  Mich.  338,  IS 
Am.  St.  Eep.  404,  44  N.  W.  984;  Carradine  v.  Carradine,  33  Miss. 
698.  And  they  must  not  be  impossible  or  illegal:  Ricketts  v.  Louis- 
ville etc.  Ey.  Co.,  91  Ky.  221,  34  Am.  St.  Eep.  176,  15  S.  W.  182; 
Ealey  v.  Umatilla,  15  Or.  172,  3  Am.  St.  Eep.  142,  13  Pac.  890. 
Moreover,  they  must  evince  an  intention  of  benefit  to  the  grantor  or 
the  public:  Mitchell  v.  Leavitt,  30  Conn.  587;  Barrie  v.  Smith,  47 
Mich.   130,   10  N.   W.   168. 

b.  By  and  Against  Whom  Enforceable.— Whoever  purchases  land, 
■with  notice,  constructive  or  otherwise,  of  restrictions  or  conditions 
imposed  upon  it  by  a  fornrer  vendor,  in  respect  to  its  use,  for  cer- 
tain purposes,  or  in  respect  to  the  manner  of  building  upon  it,  takes 
the  land  subject  to  such  conditions  or  restrictions.  A  grantee  of 
property  subject  to  restrictions  is  bound  thereby:  Townsend's  Ap- 
peal, 68.  Conn.  358,  36  Atl.  815;  Newbold  v.  Peabody  Heights  Co., 
70  Md.  493,  17  Atl.  372;  Peabody  Heights  Co.  v.  Willson,  82  Md. 
1&6,  32  Atl.  386,  1077;  Hayes  v.  Waverly,  51  N.  J.  Eq.  345,  27  Atl. 
648;  Gibert  v.  Peteler,  38  Barb.  488;  Tallmadge  v.  East  Eiver  Bank, 
26  N.  Y.  105;  Anderson  v.  Eowland,  18  Tex.  Civ.  App.  460,  44  S. 
W.  911.  As  to  the  right,  in  general,  of  a  successor  in  interest  of 
the  original  grantor  to  enforce  a  condition  subsequent,  see  the 
monographic  note  to  Trustees  of  Union  College  v.  New  York,  93 
Am.  St.  Eep.  572-575.  Where  the  restriction  is  not  imposed  in  pur- 
suance of  a  general  plan  for  the  improvement  of  several  lots,  a  sub- 
sequent grantee  of  an  adjoining  lot  cannot  enforce  it:  Haines  v. 
Einwachter  (N.  J.  Eq.),  55  Atl.  38.  And  a  restriction  that  no 
structure  shall  be  erected  on  the  lot  "further  east  or  nearer  Ash- 
land avenue  than  is  the  house  or  building  immediately  south  of 
said  property,"  is  not  enforceable  in  favor  of  the  owner  of  the 
building  specified,  when  the  only  circumstance  concerning  her  claim 
to  the  benefit  of  the  restriction  is  the  fact  that  the  grantor  in  the 
deed  was  her  father,  who  had  given  her  the  house  south  of  the 
property  conveyed:  Hays  v.  St.  Paul  M.  E.  Church,  196  III.  633,  63 

N.   E.    1040. 

II.     Instances  of  Restrictions. 

a.  Restraint  of  Marriage. — Generally  speaking,  conditions  in  ab- 
solute or  general  restraint  of  marriage,  whether  of  man  or  woman, 
are  considered  void  as  against  public  policy.  But  special  restraints, 
when  reasonable,  such  as  against  marriage  with  a  particular  per- 
son, or  before  attaining  a  certain  age,  or  without  consent,  are  up- 
held as  valid:  Shackelford  v.  Hall,  19  111  211;  Bostick  v.  Blades,  59 
Md.  231,  43  Am.  Eep.  548;  Hughes  v.  Boyd,  2  Sneed,  512;  mono- 
graphic note  to  Chapin  v.  Cooke,  84  Am.  St.  Eep.  147-152.  "It  is 
undovibtedly  an  established  rule  of  law."  says  Justice  Wliitehouse, 
"that,  even  with  respect  to  devises  of  real  estate,  a  subsequent 
condition  which  is  intended  to  operate  in  general  and  unqualified 
restraint  of  marriage,  or  the  natural  effect  of  which  is  to  create 
undue  restraint   upon  marriage   and  promote   celibacy,   must  be  held 
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illegal  and  void,  as  contrary  to  the  principles  of  sound  public  policy. 
It  appears  from  the  early  English  cases  that  this  doctrine  was  bor- 
rowed by  the  English  ecclesiastical  courts  from  the  Eoman  civil 
law,  which  declared  absolutely  void  all  conditions  in  wills  restrain- 
ing nrarriage,  whether  precedent  or  subsequent,  whether  there  was 
any  gift  over  or  not.  But  the  courts  of  equity  found  themselves 
greatly  embarrassed  between  their  anxiety,  on  the  one  hand,  to  fol- 
low the  ecclesiastical  courts,  and  their  desire,  on  the  other,  to  give 
more  heed  to  the  plain  intention  and  wish  of  the  testator  as  mani- 
fested by  the  whole  will.  Thereupon  the  process  of  distinguishing 
commenced  for  the  purpose  of  preventing  obvious  hardships  arising 
from  the  application  of  that  technical  rule  to  particular  cases.  As 
a  result  there  has  been  engrafted  upon  the  doctrine  a  multitude  of 
curious  refinements  and  subtle  distinctions  respecting  real  and  per- 
sonal estate,  conditions  and  limitations,  conditions  precedent  and 
conditions  subsequent,  gifts  with  and  without  valid  limitations  over^ 
and  the  application  of  the  rule  to  widows  and  other  persons.  In- 
deed, it  nray  be  said  of  the  decisions  upon  this  subject  with  even 
more  propriety  than  was  observed  by  Lord  Mansfield  in  regard  to 
another  branch  of  law,  that  '  the  more  we  read,  unless  we  are  very 
careful  to  distinguish,  the  more  we  shall  be  confounded. '  The 
whole  subject  as  to  what  conditions  in  restraint  of  marriage  shall 
be  regarded  as  void  would  seem  to  be  involved  in  great  uncertainty 
and  confusion,  both  in  England  and  in  this  country.  There  is 
clearly  discernible,  however,  through  all  the  decisions  of  later  times, 
an  anxiety  on  the  part  of  judges  to  limit  as  much  as  possible  the 
rule  adopted  from  the  civil  law Beyond  the  general  proposi- 
tion first  stated,  the  cases  seem  finally  to  resolve  themselves,  for  the 
ni'ost  part,  into  the  mere  judgment  of  the  court  upon  the  circum- 
stances of  each  particular  case":  Mann  v.  Jackson,  84  Me.  400,  30 
Am.  St.  Eep.  358,  24  Atl.  886.  Another  expression  of  judicial  opin- 
ion, as  showing  the  attitude  of  modern  courts  to  this  question,  oc- 
curs in  Arthur  v.  Cole,  56  Md.  100,  40  Am.  Eep.  409,  where  it  is  said 
although  the  doctrine  that  conditions  in  restraint  of  marriage  are 
void  "still  prevails,  and  is  everywhere  recognized  and  enforced 
with  greater  or  less  strictness,  some  of  the  English  judges  in  recent 
cases  have  suggested  that  the  reason  upon  which  the  doctrine  was 
originally  founded  has  ceased  to  exist:  Allen  v.  Jackson,  L.  E.  1 
Oh.  Div.  399;  Jones  v.  Jones,  L.  E.  1  Q.  B.  Div.  279.  But  no  case 
has  yet  gone  to  the  extent  of  repudiating  the  doctrine  altogether, 
though  the  tendency  of  modern  decisions  perhaps  is  not  to  extend 
it.  nor  to  strive  to  bring  within  its  operation  cases  which  by  fair 
and  just  construction  fall  under  the  well-recognized  distinctions 
and  exceptions."  See  the  criticism  of  the  doctrine  in  Common- 
wealth V.  Stauffer,  10  Pa.  St.  350,  51  Am.  Dec.  4S9,  where  it  is  held 
that  a  condition  subsequent,  in  general  restraint  of  marriage,  is 
not  void  when  annexed  to  a  devise  of  land,  though  it  is  otherwise 
when   annexed   to   a   legacy. 
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Where  a  brother  deeds  to  his  two  sisters  a  leasehold  property,  to 
hold  as  tenants  in  common  for  both  lives,  with  remainder  to  the 
survivor  for  life;  or  so  long  as  both  should  remain  unmarried,  and 
upon  the  marriage  of  either,  then  to  the  one  remaining  unmarried 
for  life,  the  deed  contains  no  condition  condemned  by  the  law: 
Arthur  v.  Cole,  56  Md.  100,  40  Am,  Eep.  409.  But  a  grant  to  a 
daughter  of  the  grantor  if  she  remains  single,  otherwise  to  her  chil- 
dren, is  held  void:  Eandall  v.  Marble,  69  Me.  310,  31  Am.  Eep.  281. 
And  where  land  is  conveyed  to  two  sisters  and  their  heirs,  the  deed 
providing  that  in  case  either  of  them  married  the  land  should  belong 
to  the  other,  and  that  they  should  not  sell  or  dispose  of  the  prop- 
erty in  any  rrranner,  if  they  sell  the  land,  and  both  die  unmarried, 
the  grantee  takes  a  good  title:  Munroe  v.  Hall,  97  N.  C.  206,  1  S. 
E.  651. 

b.  Restraint  on  Alienation. — Conditions  subsequent  offending  the 
rule  against  perpetuities  are  considered  in  the  monographic  note 
to  In  re  Walkerly,  49  Am.  St.  Eep,  134-136.  As  a  rule  a  condition 
in  a  deed  against  alienation  is  void,  because  repugnant  to  the  es- 
tate granted:  Teaney  v.  Mains,  113  Iowa,  53,  84  N,  W.  953;  Munroe 
V,  Hall,  97  N,  C.  206,  1  S.  E.  651.  A  provision  that  the  grantee 
shall  not  sell  the  property  during  her  life  is  in  contravention  of  the 
principle  of  public  policy  forbidding  unreasonable  restrictions  upon 
the  right  of  alienation:  Pritchard  v,  Bailey,  113  N.  C.  521,  18  S.  E. 
668.  And  in  a  deed  granting  a  life  estate  to  one,  with  remainder 
in  fee  to  his  children,  a  condition  against  alienation  by  the  grantee 
or  a  sale  for  his  debts  is  void:  McCleary  v.  Ellis,  54  Iowa,  311,  37 
Am.    Eep.    205,   6   K   W.    571. 

A  condition  in  a  deed  that  the  grantee  aliening  shall  pay  part 
of  the  price  received  to  the  grantor  is  void:  De  Peyster  v.  ^Michael, 
6  N.  Y.  467,  57  Am.  Dec.  470.  So  is  a  condition  reserving  the  right 
by  the  vendor  to  repurchase  the  land  when  sold:  Hardy  v.  Galloway, 
111  N.  C.  519,  32  Am.  St.  Eep.  828,  15  S.  E.  890.  Or  a  condition 
that  if  the  grantee  ever  sells  the  land,  it  shall  be  to  the  grantor 
at  a  stipulated  price:  Maynard  v.  Polhemus,  74  Cal.  141,  15  Pac. 
451.  But  see  Jackson  v.  Schutz,  18  Johns.  174,  9  Am.  Dec.  195.  Or 
a  condition  that  the  grantee  shall  not  convey  without  the  consent 
of  the  grantor:  Murrav  v.  Green,  64  Cal.  363,  28  Pac.  US.  See,  also. 
Prey  v.  Stanley,  110  Cal.  423,  42  Pac.  908;  Durand  v.  Higgins  (Kan.). 
72  Pac.  567;  Miller  v.  Denny,  99  Ky.  53,  34  S.  W.  1079.  But  a  con- 
dition that  the  conveyance  shall  be  void  upon  a  failure  to  pay  the 
purchase  money  is  not  void:  Taylor  v.  Sutton,  15  Ga.  103,  60  Am, 
Dec.   682;   Spoflford  v.  True,  33  Me.  283,  54  Am.  Dec.   621. 

Conditions  in  partial  restraint  of  alienation,  as  that  the  grantee 
shall  not  sell  to  a  particular  person  or  for  a  particular  time,  have 
been  considered  good:  Langdon  v.  Ingram,  28  Ind.  360;  Fonts  v. 
Millikcn  (Ind.  App.),  65  N.  E.  1050;  De  Peyster  v.  Michael,  G  X. 
Y.  467,  57  Am.  Dec.  470;  Camp  v.  Cleary.  76  Va.  140.  However,  in 
Latimer  v,  Waddell,  119  X,  C.  370,  26  S.  E.  122,  a  condition  annexed 
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to  a  deed  in  fee,  which  forbids  alienation  by  the  grantee  for  a 
specified  time  is  held  void  as  inconsistent  with  the  grant.  A  condi- 
tion in  a  deed  that  the  grantee  shall  sell  to  a  certain  persion  at  a 
certain  price  is  held  valid  in  Rice  v.  Hall,  19  Ky.  Law  Eep.  814,  42 
S.  W.  99.  An  estate  for  life  may  be  vested  in  a  married  womac 
with  a  provision  in  restraint  of  alienation:  Simonton  v.  White,  93 
Tex.   50,   77   Am.   St.  Eep.   824,    53   S.   W.   339. 

A  provision  in  a  deed,  creating  a  servitude  upon  an  estate  and 
annexing  it  to  another  estate  as  an  easenrent  appurtenant  to  the 
latter,  and  declaring  that  the  grantee  shall  not  dispose  of  the  ease- 
ment separately  from  the  property  to  which  it  is  annexed,  is  not 
an  objectionable  restraint  upon  alienation:  Warren  v.  Syme,  7  W. 
Va.   474. 

c.  Revesting  on  Death  of  Grantee. — Where  property  is  conveyed 
in  fee  simple,  upon  condition,  however,  that  whatever  part  of  the 
premises  of  which  the  grantee  may  die  seised,  or  in  which  she  may 
at  the  time  of  her  death  retain  an  interest,  ' '  shall  revert  to,  vest 
in,  and  again  become  the  absolute  and  indefeasible  property  of 
the  grantor,"  the  condition  is  inconsistent  with  the  absolute  con- 
veyance and  is  inoperative:  Case  v.  Dwire,  60  Iowa,  442,  15  N.  W. 
265. 

d.  Restricting  Right  of  Partition. — ^It  is  said,  in  Spaulding  v. 
Woodward,  53  N.  H.  573,  16  Am.  Rep.  392,  that  the  right  to  parti- 
tion may  be  waived  by  the  parties  in  interest,  who,  by  express  con- 
dition or  proviso,  may  restrain  and  inhibit  the  exclusive  beneficial 
use  and  enjoyment  of  estates  held  in  common  or  joint  tenancy,  to 
any  extent  short  of  an  absolute  restriction  of  alienation.  But  in 
Haeussler  v.  Missouri  Iron  Co.,  110  Mo.  18-8,  33  Am.  St.  Rep.  431,  19 
S.  W.  75,  it  is  held  that  a  stipulation  in  a  deed  conveying  an  un- 
divided interest  in  land,  whereby  the  parties  covenant  for  them- 
selves, their  heirs,  and  assigns  never  to  institute  proceedings  for 
the  partition  of  a  certain  specified  portion  of  that  land,  is  an  un- 
reasonable restraint  of  the  enjoyment  and  use  of  the  property,  and 
therefore  void.  A  condition  in  a  conveyance  of  laud  in  undivided 
shares  to  the  individual  members  of  an  association  for  the  purpose 
of  erecting  and  managing  a  hotel,  that  the  land  is  to  be  held  in 
common,  without  partition  or  division,  subject  to  the  articles  of  the 
association,  is  not  invalid  as  repugnant  to  the  estate  granto<l,  nor 
upon  grounds  of  public  policy:  Hunt  v.  Wright,  47  N.  H.  396,  93 
Am.  Dec.   451. 

e.  Sale  of  Sand  from  Premises.— An  agreement  between  grantor 
and  grantee  that  the  latter  will  not  sell  any  sand  oflf  the  premises 
convoyed  will  be  enforced  in  equity,  where  it  appears  that  the 
grantor  exacted  such  agreement  as  a  condition  precedent  to  the 
conveyance,  he  being  engaged  in  the  business  of  selling  sand  from 
a  tract  of  land  of  which  the  premises  conveyed  constituted  but 
a  small  part:  Hodge  v.  Sloan,  1U7  X.  Y.  244,  1  Am.  St.  Eep.  816, 
17  X.  E.  335.     And  if  a  town  votes  to  sell  a  beach,  a  bouJ,  intended 
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to  preserve  certain  privileges,  which  is  conditioned  that  the  grantee 
shall  allow  the  inhabitants  of  the  town  to  take  and  carry  away  sand 
and  gravel,  does  not  confer  a  right  without  stint,  and  cannot  be 
considered  repugnant  to  the  grant,  on  the  ground  that  the  beach 
may  in  time  be  destroyed  by  the  inhabitants:  Middletown  v,  New- 
port Hospital,  16  K.  I.  319,  15  Atl.  800. 

f.  Reserving  Eight  to  Revoke  Grant. — A  condition  in  a  deed  that 
the  grantor  may  revoke  and  annul  the  conveyance  is  not  unlawful. 
Since  the  deed  is  notice  to  the  grantee's  creditors  that  the  power 
of  revocation  is  reserved,  such  a  condition  cannot  be  assailed  on 
the  ground  that  it  is  contrary  to  public  policy  in  enabling  the  parties 
to  the  instrument  to  defeat  the  rights  of  such  creditors:  Ricketts 
V.  Louisville  etc.  Ry.  Co.,  91  Ky.  221,  24  Am.  St.  Rep.  176,  15  S.  W. 
182. 

g.  Flow  of  Light  and  Air. — A  grantor  may  reserve  a  free  flow 
of  air  and  light  over  the  premises  conveyed:  Gay  v.  Walker,  36  Me. 
54,  58  Am.  Dec.  734.  See,  also,  Tinker  v.  Forbes,  136  111.  221,  26  N. 
E.  503.  Where  one  who  has  covenanted  to  convey  land  holds  under 
a  deed  which  provides  that  if  any  erections  are  made  on  the  land 
which  obstruct  the  view  of  a  certain  neighbor,  the  land  shall  be 
forfeited  to  the  grantor  for  the  neighbor's  use,  his  estate  is  upon 
a  condition  which  condition  is  valid,  although  in  favor  of  a  stranger, 
and  his  title  is  not  perfect:  Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am. 
Dec.  785.  And  a  condition  in  a  deed  that  no  windows  shall  be 
placed  in  the  north  wall  of  the  house  or  of  any  house  erected  on  the 
premises  within  thirty  years,  is  valid:  Gray  v.  Blanchard,  25  Mass. 
(8  Pick.)    284. 

h.    Building  Restrictions. 

1.  In  General.— Conditions,  restrictions  and  covenants  are  fre- 
quently inserted  in  deeds  restricting,  at  least  for  a  certain  period  of 
time,  the  character,  location,  and  use  of  the  buildings  that  may  be 
erected  on  the  premises.  The  purpose  of  these  is  generally  to  pre- 
vent the  erection  of  such  buildings  thereon  as  will  impair  the  value 
of  the  residue  of  the  land  belonging  to  the  grantor  or  conveyed  to 
others.  So  long  as  the  restriction  is  reasonable  and  in  accord  with 
public  policy  no  valid  objection  to  it  is  discernible.  These  restric- 
tions assume  various  forms.  Some  of  them  are  directed  toward  the 
height,  material,  or  value  of  buildings  that  may  be  constructed  on 
the  land  conveyed:  See  Quatman  v.  McCray,  128  Cal.  285,  60  Pac. 
856;  Hobson  v.  Cartwright,  93  Ky.  368,  20  S.  W.  281;  Keening  v. 
Ayling,  126  Mass.  404;  Frink  v.  Hughes  (Mich.),  94  N.  W.  601;  Clark 
V.  Martin,  49  Pa.  St.  289. 

Others  place  limitations  on  the  building  line,  requiring  that  no 
building  shall  be  located  less  than  a  certain  specified  distance  from 
the  street  or  approach  to  within  a  certain  distance  of  the  boundary 
of  the  land:  See  Ewertsen  v,  Gerstenberg,  186  111.  344,  57  N.  E. 
1051;   Herrick  v.  Marshall,  66  Me.  435;   Liuzee  v.  Mixer,  101   Mass. 
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512;  Attorney  General  v.  Gardiner,  117  Mass.  492;  Sanborn  v.  Eice^ 
129  Mass.  387;  Nowell  v.  Boston  Academy,  130  Mass.  209;  Payson 
V.  Burnham,  141  Mass.  547,  6  N.  E.  708;  Hamlen  v.  Werner,  144 
Mass.  396,  11  N,  E.  684;  Attorney  General  v.  Ayer,  148  Mass.  584, 
20  N.  E.  451;  Attorney  General  v.  Algonquin  Club,  153  Mass.  447, 
27  N.  E.  2;  Smith  v.  Bradley,  154  Mass.  227,  28  K  E.  14;  In  re 
Welsh,  175  Mass.  68,  55  N.  E.  1043;  Best  v.  Nagle  (Mass.),  65  N, 
E,  842;  Sutcliflfe  v.  Eisele,  62  N.  J.  Eq.  222,  50  Atl.  69.  A  piazza 
attached  to  a  house,  whether  covered  by  its  own  roof  or  by  an  ex- 
tension of  the  roof  of  the  house,  if  it  projects  beyond  the  line  pre- 
scribed, violates  the  restriction  or  condition  against  the  construc- 
tion of  buildings  nearer  than  a  specified  distance  from  the  street: 
Bagnall  v.  Davies,  140  Mass.  76,  2  N.  E.  786;  Eeardon  v.  Murphy,. 
163  Mass.  501,  40  N.  E.  854.  So  does  a  bay  window,  one  story  high 
and  built  up  from  the  foundation  wall:  Kirkpatrick  v.  Peshine,  24 
N.  J.  Eq.  206.  And  a  porch  built  upon  brick  foundations,  roofed, 
and  permanently  attached  to  the  whole  front  of  the  house:  Ogontz 
Land  etc.  Co.  v.  Johnson,  168  Pa.  St.  178,  31  Atl.  1008.  Compare 
Hawes  v.  Favor,  161  111.  440,  43  N.  E.  1076;  Graham  v.  Hite,  93  Ky. 
474,  20  S.  W.  506. 

Others  forbid  the  erection  of  any  other  buildings  on  the  land  con- 
veyed, except  dwelling-houses  and  the  necessary  outbuildings:  See 
Duncan  v.  Central  etc.  Ey.  Co.,  85  Ky.  525,  4  S.  W.  228;  Hopkins 
v.  Smith,  162  Mass.  444,  38  N.  E.  1122;  Fuller  v.  Arms,  45  Vt.  400. 
Such  conditions  or  restrictions  are  violated  by  putting  up  a  tent, 
fitted  up  with  a  stove  and  furniture,  to  be  lived  in  in  the  daytime 
temporarily  in  the  summer:  Blakemore  v.  Stanley,  159  Mass.  6,  33 
N.  E.  689;  or  by  using  a  portion  of  the  building  for  a  grocery  or 
a  meat  and  vegetable  store:  Dorr  v.  Harrahan,  101  Mass.  531,  3  Am. 
Eep.  398;  Cornish  v.  Wiessman,  56  N.  J.  Eq.  610,  35  Atl.  408;  or 
by  converting  a  dwelling  into  a  public  eating-house:  Parker  v. 
Nightingale,  6  Allen,  341,  83  Am.  Dec.  632;  or  by  carrying  on  a 
photograph  gallery:  Frink  v.  Hughes  (Mich.),  94  N.  W.  601.  And 
a  condition  that  only  one  single  dwelling-house  shall  be  erected  is 
broken  by  the  erection  of  a  building  containing  several  tenements 
designed  for  separate  families:  Gillis  v.  Bailey,  17  N.  H.  18,  21  N.. 
H.  149.  And  a  condition  that  no  dwelling-house  should  contain 
more  than  two  tenements,  or  be  constructed  for  more  than  two  fami- 
lies is  "broken  by  the  erection  of  a  building  with  capacity  for  three 
families:  Ivarson  v.  Mulvey,  179  Mass.  141,  60  N.  E.  477.  A  condition 
that  the  property  shall  be  used  for  residence  purposes  only  does  not 
prohibit  the  building  of  an  apartment  house,  with  flats,  each  com- 
plete for  housekeeping,  but  with  a  large  dining-room  for  the  use 
of  such  occupants  as  desire  it  instead  of  their  private  dining-rooms: 
McMurty  v.  Phillips  Investment  Co.,  19  Ky.  Law  Eep.  2021,  45  S. 
W.  96.  If  a  building  is  maintained  as  a  single  dwelling-house,  but 
is  used  also  as  a  private  institution  for  the  treatment  of  persons 
suffering  from  the  liquor  and  kindred  habits,  who  are  boarded  and 
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lodged  there  during  treatment,  a  restriction  in  the  deed  conveying 
the  land,  that  no  building  other  than  one  single  dwelling-house  shall 
be  maintained  on  the  lot,  is  not  violated:  Stone  v.  Pillsbury,  167 
Mass.  332,  45  N.  E.  768. 

2.  Effect  of  Change  in  Neighborhood. — When  the  conditions  of 
cities  greatly  change,  it  is  not  for  the  interest  of  the  comnuinity 
that  restrictions  put  upon  land  in  reference  to  the  quiet  of  residen- 
tial streets  should  continue,  when  the  neighborhood  is  entirely  given 
up  to  business,  unless  they  are  so  expressed  as  plainly  to  be  bind- 
ing: Boston  Baptist  Social  Union  v.  Trustees  of  Boston  University 
(Mass.),  66  N.  E.  714.  If  the  purpose  of  restrictive  covenants  in- 
serted in  a  conveyance  is  to  make  the  locality  a  suitable  one  for 
residence,  but  owing  to  the  general  growth  of  the  city  and  the  pres- 
ent use  of  the  whole  neighborhood  for  business,  this  purpose  can 
mo  longer  be  accomplished,  no  matter  how  rigidly  the  restriction  is 
enforced,  it  is  oppressive  and  inequitable  to  give  effect  to  it,  and 
equity  will  not  enjoin  its  violation,  though  when  there  is  no  remedy 
at  law  the  bill  may  be  retained  for  the  purpose  of  assessing  dam- 
ages: Jackson  v.  Stevenson,  156  Mass.  496,  32  Am.  St.  Eep.  476,  31 
N.  E.  691.  See,  too,  Eoth  v.  Jung,  79  N.  Y.  Supp.  822,  79  App.  Div. 
1.  Equity  will  refuse  to  enforce  a  covenant  not  to  devote  a  certain 
property  to  business  purposes  where  there  has  been  such  a  change 
in  the  character  of  the  neighborhood  by  the  building  of  an  elevated 
railway  and  the  increase  of  business  houses,  as  to  defeat  the  object 
of  the  agreenrent,  and  render  it  inequitable  to  deprive  the  owner 
of  the  privilege  of  using  his  property  as  its  surroundings  required: 
Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  311,  41  Am.  Rep. 
365.  And  so  where  there  is  a  covenant  against  the  erection  of 
cheap  buildings,  if  conditions  so  change  that  only  such  buildings 
are  suited  to  the  vicinity,  the  covenant  will  not  be  enforced:  Page 
v.  Murray,  46  N.  J.  Eq.  325,  19  Atl.  11. 

III.  Restrictions  on  Use  of  Property, 
a.  In  General — Offensive  Businesses. — Every  owner  of  real  prop- 
erty has  the  right  to  deal  with  it  so  as  to  restrain  its  use  by  his 
grantees  within  such  limits  as  to  prevent  its  appropriation  to  pur- 
poses which  will  impair  the  value  or  diminish  the  pleasure  of  the 
enjoyment  of  the  residue  of  the  land  which  he  retains  or  grants  to 
others.  The  only  restriction  on  this  right  is  that  it  shall  bo  exer- 
cised reasonably,  with  a  due  regard  to  public  policy,  and  without 
creating  an  unlawful  restraint  on  trade.  Conditions  and  restric- 
tions in  deeds,  inserted  with  a  view  to  assert  this  right  by  for- 
bidding the  use  of  the  property  for  objectionable  trades,  businesses, 
and  purposes,  are  valid:  See  Whitney  v.  Union  Ry.  Co.,  11  Gray, 
359,  71  Am.  Dec.  715;  Bacon  v.  Sandberg,  179  Mass.  396,  60  N.  E. 
936;  Fink  v.  Hughes  (Mich.),  94  N.  W.  601;  Winnipesaukee  Camp- 
meeting  Assn.  V.  Gordon,  63  N.  11.  505,  3  Atl.  426;  United  States 
V.   Certain   Lands   in   Jamestown,   112   Fed.    622. 
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A  restriction  that  property  shall  not  be  used  for  manufacturing 
nor  any  nauseous  or  offensive  business  is  not  contrary  to  public 
policy,  nor  an  unreasonable  restraint  of  trade:  Whitney  v.  Union 
Ry.  Co.,  11  Gray,  359,  71  Am.  Dec.  715;  Atlantic  Dock  Co.  v.  Leav- 
itt,  54  N.  Y,  35,  13  Am.  Eep.  556.  But  the  sale  of  groceries  and 
provisions  is  not  a  nauseous  or  offensive  trade:  Tobey  v.  Moore, 
130  Mass.  448.  A  prohibition  of  the  use  of  property  granted  incon- 
sistent with  the  title  conveyed  is  void:  Craig  v.  Wells,  11  N.  Y.  315. 
b.  Sale  of  Iiiquors. — A  condition  in  a  deed  against  the  manufacture, 
sale  or  gift  of  intoxicating  liquor  on  the  premises  conveyed,  whether 
general  and  for  all  time  or  limited  to  particular  sales  for  a  specified 
time,  is  valid.  It  is  not  repugnant  to  the  grant,  nor  against  pub- 
lic policy,  nor  in  restrain  of  trade:  Colling  Mfg.  Co.  v.  Marcy,  25 
Conn.  242;  Hatcher  v.  Andrews,  68  Ky.  (5  Bush)  561;  Sutton  v. 
Head,  86  Ky.  156,  9  Am.  St.  Rep.  274,  5  S.  W.  410;  Smith  v.  Barrio, 
56  Mich.  314,  56  Am.  Rep.  391;  Watrous  v.  Allen,  57  Mich.  362,  58 
Am.  Rep.  363;  Reilly  v.  Otto,  108  Mich.  330,  66  N.  W.  228;  Plumb 
V.  Tubbs,  41  N.  Y.  442;  Anderson  v.  Rowland,  18  Tex.  Civ.  App. 
460,  44  S.  W.  911;  Bad  River  Lumbering  etc.  Co.  v.  Kaiser,  82  Wis. 
166,  51  N.  W.  1100;  Cowell  v.  Springs  Co.,  100  U.  S.  55,  affirming 
3  Colo.  82.  The  condition  will  not  be  presumed  to  be  a  nominal 
condition  and  disregarded,  although  a  statute  of  the  state  declares 
that  when  any  conditions  annexed  to  a  conveyance  are  merely  nomi- 
nal and  evince  no  intention  of  actual  or  substantial  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed,  they 
may  be  disregarded:  Sioux  City  etc.  R.  R.  Co.  v.  Singer,  49  Minn. 
301,  32  Am.  St.  Rep.  554,  51  N.  W.  905.  It  has  been  held  otherwise, 
however,  when  it  appears  that  the  grantor  does  not  reside,  or  own 
other  property,  in  the  same  village  or  in  its  vicinity:  Barrie  v. 
Smith,  47  Mich.  130,  10  N.  W.  168. 

But  such  conditions  will  not  be  enforced  when  inserted  for  a  dis- 
honest purpose,  and  to  enable  the  grantor  to  obtain  a  monopoly  of 
the  prohibited  business:  Chippewa  Lumber  Co.  v.  Tremper,  75  Mich^ 
36,  13  Am.  St.  Rep.  420,  42  N.  W.  532.  And  when  a  grantor  con- 
veys one  parcel  of  land  with  the  condition  in  the  deed,  but  afterward 
conveys  adjoining  land  to  third  persons  without  it,  he  waives  the 
right  to  enforce  the  restrictions  contained  in  the  first  deed,  even 
though  they  were  omitted  from  the  second  deed  by  mistake,  if  no 
proceeding  to  correct  the  mistake  has  been  taken:  Jenks  v.  Paw- 
lowski,  98  Mich.  110,  39  Am.  St.  Rep.  522,  56  N.  W.  1105.  But  see 
Haines  v.  Einwachter   (IST.  J.  Eq.),  55  Atl.  38. 

If  a  change  in  the  character  of  the  neighborhood  is  relied  on  to 
prevent  the  enforcement  of  a  restriction  against  the  sale  of  liquor, 
there  must  be  such  a  change,  so  it  is  held,  caused  by  the  grantor 
or  those  claiming  under  him,  as  to  defeat  the  purpose  of  the  re- 
strictions or  seriously  to  injure  the  property  rights  of  the  grantee 
if  enforced:   Star  Brewery  Co.  v.  Primas,  163  111.  652,  45  N.  E.  145. 


April,  1903.]        Wakefield  t-.  Van  Tassell.  223 

A  restriction  in  a  deed  as  to  the  sale  of  intoxicating  liquors  on 
the  premises  is  effective  against  a  tenant,  assignee,  or  purchaser  of 
the  vendee:  O'Brien  v.  Wetherell,  14  Kan.  616;  Sutton  v.  Head,  86 
Ky.  156,  9  Am.  St,  Rep.  274,  5  S.  W,  410;  Sioux  City  etc.  E.  E.  Co. 
V.  Singer,  49  Minn.  301,  32  Am.  St.  Eep.  554,  51  N.  W.  905. 

c.  Hotels  and  Public -Houses. — A  condition  or  stipulation  in  a  deed 
that  the  premises  shall  not  be  used  for  a  hotel,  tavern,  or  public- 
house  is  valid:  Post  v.  Bernheimer,  31  Hun,  247;  Stines  v.  Dorman, 
25  Ohio  St.  580.  In  the  last  case,  the  use  was  forbidden  so  long  as 
certain  other  property  of  the  grantor  should  be  used  for  that  pur- 
pose. In  Post  V.  Weil,  115  N.  Y.  361,  12  Am.  St.  Eep.  809,  22  N. 
E.  145,  it  is  held  that  though  a  deed  contains  the  clause:  "Pro- 
vided always,  and  these  presents  are  upon  this  express  condition, 
that  the  aforesaid  premises  shall  not,  nor  shall  any  part  thereof,  or 
any  building  or  buildings  thereon  erected  or  to  be  erected,  be  at 
any  time  hereafter  used  or  occupied  as  a  tavern  or  public-house 
of  any  kind,"  this  condition  will  not  be  construed  as  a  condition 
subsequent,  the  failure  to  observe  which  will  forfeit  the  estate, 
but  as  a  mere  covenant  for  the  protection  of  the  interests  of  the 
grantor.  The  office  of  the  clause  is  merely  to  restrain  the  generality 
of  preceding  clauses  by  limiting  the  uses  to  which  the  premises  may 
be  put. 

d.  Railways  and  Stations. — A  condition  in  a  grant  to  a  railroad 
company  against  establishing  a  station  within  a  certain  distance, 
so  as  to  disable  itself  to  perform  its  duty  by  establishig  a  station 
where  the  public  convenience  may  require,  is  void:  St.  Louis  etc. 
E.  E.  Co.  V.  Mathers,  71  111,  592,  22  Am,  Eep.  122.  See,  also.  Tucker 
v.  Allen,  16  Kan.  312.  But  a  condition  or  covenant  in  the  convey- 
ance of  a  right  of  way  to  stop  all  accommodation  trains  at  a  depot 
to  be  erected  at  a  certain  place,  cannot  be  held,  as  a  matter  of  law, 
to  be  void,  as  contravening  the  public  interest:  Gray  v.  Chicago 
etc.  Ey.  Co.,  189  111.  400,  59  N.  E.  950.  A  condition  in  a  grant  that 
a  railway  shall  be  maintained  upon  the  estate  is  valid:  Cornelius 
V.  Ivens,  26  N.  J.  L.  376.  And  a  condition  in  a  deed  to  a  railroad 
company  that  certain  portions  of  the  land  shall  be  kept  open  as  pub- 
lic streets  is  not  void  as  imposing  a  duty  inconsistent  with  the 
corporation's  business  and  outside  the  object  for  which  it  was 
formed:   Tinkham  v.  Erie  Ey.  Co.,  53  Barb.  393. 

e.  Mills  and  Warehouses. — A  grantor  may  impose  the  condition 
that  the  grantee  shall  keep  a  sawmill  and  a  gristmill  doing  busi-. 
ness  on  the  premises:  Sperry  v.  Pond,  5  Ohio,  387,  24  Am.  Dec.  296. 
See,  too,  Houston  etc.  E.  E.  Co.  v.  Ennis-Calvert  Compress  Co.,  23 
Tex.  Civ.  App.  441,  56  S.  W.  367.  And,  on  the  other  hand,  as  is 
held  in  the  principal  case,  a  condition  in  a  deed  that  no  grain 
elevator  shall  ever  be  erected  on  four  village  lots  conveyed  or  grain 
ever  handled  thereon,  is  valid  and  enforceable,  notwithstanding  the 
building  erected  is  a  public  warehouse,  there  being  no  such  warehouse 
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on  tLe  premises  when  conveyed  and  the  condition  not  affecting  all 
the  available  lands  in  the  community. 

f.  Public  Buildings — Courthouse.— A  condition  in  a  deed  to  a 
ii'ainicipality  that  the  property  shall  be  used  for  the  purpose  of  pub- 
lic buildings,  such  as  a  courthouse,  or  that  such  buildings  shall 
be  erected  on  the  premises  within  a  certain  time  is  valid:  Henry  v. 
liltowah  County,  77  Ala.  538;  Trustees  of  Union  College  v.  New 
York,  173  N.  Y.  38,  93  Am.  St.  Eep,  569,  65  N.  E,  853.  And  it  is 
violated  if,  after  the  courthouse  is  erected  and  has  been  used  for 
some  time,  the  county  seat  is  removed  to  another  town:  Pepin 
County   V.   Prindle,   61    Wis.   301,   21  N.   W.   254. 

g.  Schools,  Churches,  Cemeteries,  etc. — An  owner  of  propert}^  may 
convey  it  on  the  condition  that  it  shall  be  used  solely  for  the  pur- 
pose of  erecting  school  or  educational  buildings  thereon:  Papst 
V.  Hamilton,  133  Cal.  631,  66  Pac.  10;  Warner  v.  Bennett,  31  Conn. 
468;  McKissick  v.  Pickle,  16  Pa.  St.  140.  Or  that  it  shall  be  used 
only  for  church  or  religious  purposes:  Grissom  v.  Hill,  17  Ark.  483; 
Upington  v.  Corrigan,  151  N.  Y.  143,  45  N.  E.  359;  First  Presby- 
terian Church  V.  Elliott  (S.  C),  43  S.  E.  674,  or  only  by  a  particular 
denomination:  Nelson  v.  Solomon,  112  Ga.  188,  37  S.  E.  404;  or 
that,  when  not  used  by  the  sect  to  which  it  is  granted,  the  building 
shall  be  open  to  all  evangelical  orders  of  Christians:  Tomlin  v. 
Blunt,    31   HI.   App.    234. 

On  the  other  hand,  it  is  said  that  the  owner  of  property  may 
convey  it  on  the  condition  that  it  shall  not  be  used  for  a  school- 
house,  a  hospital,  or  a  cemetery:  Plumb  v.  Tubbs,  41  N.  Y.  442,  446; 
McKissick  v.  Pickle,  16  Pa.  St.  140. 


CHICAGO  z\ND  ALTON"  EAILEOAD  COMPANY  v.  GORE. 

[202  HI.  188,  66  N.  E.  1063.] 

RAILROADS.— An  Attempt  to  Step  upon  a  Moving  Train  in 
compliance  with  the  advice  or  direction  of  the  conductor  cannot 
be  declared,  as  a  matter  of  law,  to  be  negligence  that  will  bar  a 
recovery  for  injuries  sustained,  unless  the  danger  is  so  open  and 
obvious  that  only  a  reckless  man  would  encounter  it.     (p.  226.) 

RAILROADS. — Every  Attempt  to  Board  a  Train  in  Motion  is 
not,  per  se,  contributory  negligence.  Whether  or  not  it  is,  is  a 
question  of  fact  to  be  determined  in  view  of  all  the  attendant  and 
surrounding  circumstances,      (pp.   226,   228.) 

RAILROADS.— It  is  Within  the  Scope  of  a  Conductor's  Duty 
to  advise  and  direct  passengers  in  the  matter  of  boarding  trains  and 
ill   getting  off  at   stations  to  secure  their  baggage  to  be   rechecked. 
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RAILROADS— Boarding  Train  in  Motion — Evidence.— A  con- 
versation between  the  conductor  and  a  passenger  with  reference 
to  the  course  to  be  pursued  by  the  latter  in  getting  off  the  train 
at  a  station  to  have  his  baggage  rechecked  is  admissible  as  evidence 
in  an  action  for  injuries  sustained  by  him  while  trying  to  reboard 
the   moving   train,     (p.    227.) 

RAILROADS— Boarding  Train  in  Motion.— Testimony  by  one 
injured  in  attempting  to  board  a  moving  train  that  he  heard  the 
words,  "Hurry  up!  Get  on  there!"  is  admissible,  although  he  is 
unable  to  say  they  were  spoken  by  the  conductor,  if  such  fact  is 
Bhown   by  other   testimony,     (p.   227.) 

RAILROADS— Boarding  Train  in  Motion  on  Conductor's  Ad- 
vice.— The  fact  that  a  person  injured  in  boarding  a  moving  train 
acted  upon  the  suggestion,  advice,  or  direction  of  the  conductor 
is  competent  as  tending  to  prove  that  he  exercised  reasonable  care, 
(p.   227.) 

RAILROADS— Boarding  Train  in  Motion.— A  Special  Interro- 
gatory, Did  the  plaintiff  attempt  to  board  the  train  of  the  defendant 
after  it  was  in  motion,  and  if  so,  was  such  attempt  the  cause  of 
the  injury  to  the  plaintiff?"  should  be  modified  by  inserting  the 
word  "proximate"  before  the  word  "cause."     (pp.  227,  228.) 

TRIAL.— Special  Interrogatories  Should  Call  for  a  finding  as 
to  ultimate  controlling  facts,  or  as  to  probative  facts  from  which  the 
ultimate   controlling  facts   necessarily  result,     (p.   228.) 

TRIAL— Special  Interrogatories.^It  is  Competent  for  an  At- 
torney to  read  special  interrogatories  to  the  jury,  to  discuss  the 
evidence  applicable  thereto,  and  to  suggest  the  answers  which,  in 
his  view,  should  be  returned,     (pp.  228,  229.) 

Patton  &  Patton  and  William  Brown,  for  the  appellant. 
Bell  &  Burton,  for  the  appellee. 

i»i  BOGGS,  J.  The  appellate  court  for  the  third  district 
affirmed  the  judgment  in  favor  of  the  appellee  entered  in  the 
Macoupin  circuit  court,  in  the  sum  of  five  tliousand  three  hun- 
dred and  four  dollars,  in  an  action  on  the  case  ag-ainst  the  ap- 
pellant company  to  recover  for  personal  injuries  inflicted,  as  the 
declarations  alleged,  through  the  negligence  of  the  servants  of 
the  company.  This  is  an  appeal  to  reverse  the  judgment  of 
affirmance. 

In  September,  1899,  the  appellee  desired  to  go  from  Chicago 
to  Carlinville  on  the  appellant's  railroad.  The  State  Fair  was 
then  in  progress  in  Springfield  and  the  appellant  company  was 
selling  tickets  at  reduced  rates  to  that  city.  Appellee  purchased 
a  ticket  from  Chicago  to  Springfield  and  had  his  baggage  checked 
to  the  latter  point.  When  on  the  train  he  surrendered  his  ticket 
to  the  conductor  and  paiil  that  olTicial  the  fare  charged  l)y  the 
company  for  passage  from  Springfield  to  Carlinville.  He  desired 
to  have  his  baggage  rechecked.  so  that  it  would  also  be  trans- 
Am.  St.  Eep.,  Vol.  95—15 
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ported  to  Carlin\dlle.  He  requested  the  conductor  to  make  this 
change  in  the  destination  of  his  baggage,  and  was  told  by  the 
conductor  to  attend  to  it  himself.  He  a.sked  the  conductor  where 
he  could  attend  to  the  matter,  and  was  told  that  he  could  do  sO' 
when  the  train  stopped  at  Joliet,  and  in  mply  to  a  question  asked 
by  the  appellee,  the  conductor  said  there  would  be  time  for  him 
to  have  his  baggage  rechecked  at  Joliet.  "When  the  train  arrived 
at  Joliet  the  appellee  went  upon  the  platform  and  forward  to  the 
baggage-car,  *^^  and  after  some  delay  succeeded  in  getting  his 
baggage  rechecked  from  Springfield  to  Carlinville.  The  evi- 
dence tended  to  show  that  he  proceeded  with  no  unnecessary  de- 
lay in  the  matter  of  getting  his  baggage  rechecked  and  in  seek- 
ing to  re-enter  the  car,  but  that  through  the  negligence  of  the 
conductor  the  train  was  put  in  motion  and  was  mo^^ng  when  he 
attempted  to  mount  the  steps  of  the  car.  The  evidence  also 
tended  to  show  that  the  conductor,  who  was  still  upon  the  plat- 
form encouraged  and  advised  appellee  to  attempt  to  board  the 
train;  that  he  supposed  he  might  do  so  with  safety  and  attempted 
to  reach  the  steps,  and  in  doing  so  fell  or  was  thrown  or  drawn 
under  the  wheels  of  the  car  and  liis  right  foot  so  mangled  and 
crushed  that  it  had  to  be  amputated. 

It  is  so  far  within  the  scope  of  the  authority  of  a  con- 
ductor of  a  railway  train  to  advise  and  direct  passengers  in  the 
matter  of  boarding  the  train,  that  an  attempt  to  step  on  a  mov- 
ing train  in  compliance  with  such  advice  or  direction  cannot  be 
declared,  as  matter  of  law,  to  be  negligence  that  will  bar  recovery, 
unless  the  danger  is  so  open  and  obvious  that  only  a  reckless 
man  would  encounter  it :  5  Am.  &  Eng.  Ency.  of  I^aw,  2d  ed., 
653;  2  Eapalje  &  Mack's  Digest  of  Railway  Law,  par.  370.  In 
Chicago  etc.  E.  R.  Co.  v.  Winters,  175  111.  293,  302,  51  N.  E. 
001,  904,  we  said:  "The  directions,  invitation  or  assurance  of 
safety  given  by  a  servant  of  the  company  may  so  qualify  a  plain- 
tiff's acts  as  to  relieve  it  of  the  quality  of  negligence  which  it 
would  otherwise  have."  The  law  has  no  rule  declaring  every  at- 
tempt to  board  a  moving  train  to  be,  per  se,  negligence. 
Whether  or  not  the  appellee,  in  attempting  to  get  upon  the  car 
while  the  same  was  in  motion,  on  the  occasion  in  question,  was 
guilty  of  such  contributory  negligence  as  would  bar  a  recover^v 
was  a  question  of  fact  to  be  determined  by  the  jury  in  view  of 
all  the  attendant  and  surrounding  circumstances:  Chicago  etc. 
R.  R.  Co.  V.  B}amm,  153  111.  131,  38  N.  E.  578;  Chicago  etc.  R. 
R.  V.  Storracnt,  190  111.  42,  60  X.  E.  104,  5  Am.  ^""  &  Eng. 
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Ency.  of  Law,  2d  ed.,  653,  656,  657;  3  Thompson  on  Negligence^ 
sees.  2995,  2996. 

The  trial  couri;  did  not  err  in  permitting  the  appellee  to  de- 
tail the  conversation  which  occurred  between  himself  and  the 
conductor  while  on  board  the  train  with  reference  to  the  course 
to  be  pursued  by  the  appellee,  when  the  train  should  arrive  at 
Joliet,  in  the  matter  of  procuring  his  Imggage  to  be  rechecked 
from  Springfield  to  Carlinville.  It  was  within  the  scope  of  the 
duty  of  the  conductor  to  make  such  suggestions  and  give  advice 
to  passengers,  and  the  conversation  referred  to  explained  why  the 
appellee  left  the  car  and  came  upon  the  platform  at  Joliet,  and 
tended  to  relieve  him  from  any  charge  of  apparent  negligence  in 
leaving  the  car  and  to  justify  him  in  so  doing. 

We  have  examined  the  complaint  that  the  appellee  was  allowed 
to  testify  that  just  as  or  immediately  before  he  attempted  to  re- 
mount the  step  of  the  car  he  heard  the  words,  "Hurry  up  !  Get 
on  there!"  without  being  able  to  testify  that  such  words  were 
spoken  by  the  conductor.  The  appellee  testified  he  did  not  see  the 
person  who  so  cried  out,  but  that  he  had  only  a  moment  before 
left  the  conductor  at  the  place  from  which  the  voice  came,  and 
that  no  one  else  was  there  with  the  conductor.  This  evidence 
tended  to  the  indentification  of  the  conductor  as  the  person  who 
so  called  out,  and  that  the  conductor  was  such  person  was  re- 
moved from  question  by  the  testimony  of  the  witness  Cowing, 
The  declaration  alleged,  that  the  appellee  proceeded  with  reason- 
able and  ordinary  care  in  attempting  to  board  the  train,  and  that 
he  acted  upon  the  suggestion,  advice  or  direction  of  the  conductor 
was  competent  to  be  proven  as  a  circumstance  tending  to  show 
the  appellee  had  exercised  ordinary  care. 

The  appellant  company  asked  the  court  to  submit  the  follow- 
ing special  interrogator}'-  (except  the  word  "proximate,"  in- 
closed in  brackets  )  te  the  jury :  "Did  the  plaintiff  attempt  to 
board  the  train  of  the  defendant  after  it  ^^^  was  in  motion,  and 
if  so,  was  such  attempt  the  [proximate]  cause  of  the  injury  to 
the  plaintiff?"  The  court  modified  the  interrogatory  by  insert- 
ing the  word  "proximate,"  and  this  action  of  the  court  is  as- 
signed as  for  error.  This  interrogatory  was  framed  by  counsel 
for  the  appellant  company  upon  the  theory  that  the  law  pro- 
nounced an  attempt  to  board  a  train  wliile  in  motion  as,  per  se, 
contributory  negligence.  If  that  view  of  the  law  had  been  cor- 
rect, then  an  affirmative  answer  to  the  interrogatory  would  have 
been  inconsistent  with  a  general  verdict  for  the  plaintiff;  but,  as 
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we  have  seen,  it  was  not  a  question  of  law,  but  of  fact,  whether 
tlie  act  of  the  appellee  in  attempting  to  get  upon  the  train  while 
the  same  was  in  motion  was,  under  the  circumstances,  negligence. 
AVhether  negligent  or  not  was  to  be  determined  upon  considera- 
tion of  all  the  attending  facts  and  circumstances.  Hence  an  af- 
firmative answer  to  the  interrogatory  as  framed  by  counsel  for 
the  appellant  and  as  modified  by  the  court  would  not  have  estab- 
lished an  ultimate  fact  decisive,  in  any  manner,  of  the  issues  in 
the  case.  That  the  train  was  in  motion  when  the  appellee  at- 
tempted to  enter  the  car  is  not  at  all  inconsistent  with  the 
general  verdict  returned  by  the  jury  for  the  appellee.  Special 
interrogatories  should  call  for  a  finding  as  to  ultimate  control- 
ling facts,  or  as  to  probative  facts  from  which  the  ultimate  con- 
trolling facts  necessarily  result :  Chicago  etc.  TJy.  Co.  v.  Dun- 
leavy,  129  111.  132,  23  K.  E.  15.  The  special  interrogatory  as 
asked  or  as  modified  did  not  call  for  the  finding  of  an  ultimate 
fact,  or  for  a  probative  fact  ffom  which  an  ultimate  fact  re- 
sulted, and  consequently  should  have  been  refused.  The  ap- 
pellant, therefore,  has  no  ground  to  complain  that  it  was  modi- 
fied. 

We  do  not  conceive  that  it  was  improper  practice  to  permit 
counsel  for  appellee  to  read  the  special  interrogatories  to  the 
jury,  and  in  connection  therewith  discuss  the  evidence,  for  the 
purpose  of  convincing  the  jury  that  under  the  evidence  the  in- 
terrogatories should  be  answered  ^"^^  in  the  affirmative  or  in  the 
negative,  as  the  case  might  be.  The  objection  is  not  that  the 
argument  of  counsel  appealed  to  the  prejudice  of  the  jurors  or 
to  their  sympathies,  or  that  it  transcended  legitimate  grounds  of 
debate,  but  simply  that  it  was  error  to  allow  counsel  to  read  the 
interrogatories  to  the  jury  and  discuss  the  evidence  which  bore 
upon  the  answers  which  counsel  conceived  should  be  made  by  the 
jury  thereto.  The  statute  which  authorizes  the  submission  of 
special  questions  of  fact  to  be  answered  by  a  jury  requires  that 
such  questions  shall  be  stated  to  the  jury  in  writing,  and  ^^shall 
be  submitted  by  the  party  requesting  the  same,  to  the  adverse 
party  before  the  commencement  of  the  argument  to  the  jury." 
The  end  designed  to  be  attained  by  the  argument  of  counsel  is  to 
lead  the  jury  to  the  proper  decision  of  or  answer  to  the  is^^ues 
made  bv  the  ])leadings.  It  was  entirely  legitimate  for  counsel  to 
review  the  evidence  and  suggest  to  the  jury  what,  under  the 
proof,  their  general  verdict  should  be.  and  none  the  less  to  sug- 
gest the  answers  wliich,  in  the   view  of  counsel,  the  evidence 
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demanded  should  be  returned  to  the  special  interrogatories.  In 
Timins  v.  Chicago  etc.  E.  E.  Co.,  72  Iowa,  94,  33  N.  W .  379, 
it  was  said:  ^'It  is  competent  for  an  attorney  to  read  special  in- 
terrogatories to  the  jur}%  and  to  discuss  the  evidence  applicable 
thereto,  and  to  suggest  the  ansAvers  which  in  his  judgment  ought 
to  be  render'xl.'^ 

The  objection  to  the  first,  second  and  third  instructions  given 
in  behalf  of  the  appellee,  that  they  submitted  to  the  jury,  to  be 
decided  as  a  question  of  fact,  whether  the  appellee  was  guilty  of 
contributory  negligence  in  attempting  to  board  the  train  while 
the  same  was  in  motion,  is  based  upon  the  insistence  of  the  ap- 
pellant, already  disposed  of,  that  such  act  constituted  negligence 
in  point  of  law. 

It  is  further  objected  that  the  second  of  said  instructions  as- 
sumed that  the  acts  of  the  conductor  at  the  time  in  question  were 
negligent.  We  do  not  so  read  the  instruction.  ^^^  The  only 
reference  in  the  instruction  to  the  defendant  or  its  agents  in 
charge  of  tlie  train  of  cars  is,  that  "if  in  this  case  the  jury  be- 
lieve, from  the  evidence,  that  the  plaintiff,  while  using  such 
reasonable  care  for  his  own  safety,  Avas  injured  in  the  manner  as 
clmrged  in  the  declaration,  and  that  such  injury  was  occasioned 
by  the  negligence  of  the  defendant  or  of  its  agents  in  cliarge  of 
the  train  of  cars  mentioned  in  the  evidence,  and  as  charged  in 
the  declaration,  then  the  jur}'  should  find  the  defendant  guilty.*' 
Nothing  is  assumed  by  this  instruction,  but  the  jury  were  left 
entirely  free  to  determine  all  charges  of  negligence  from  a  con- 
sideration of  the  e\-idence. 

Instructions  10,  18  and  19,  asked,  by  the  appellant  company, 
sought  to  have  the  court  direct  the  jury  that  the  conversation 
between  the  appellee  and  the  conductor  Avhile  on  the  train,  l)e- 
fore  reaching  Joliet,  with  reference  to  the  opportunity  which 
would  be  presented  to  the  appellee,  while  the  train  was  at  Joliet, 
to  arrange  to  have  his  baggage  rechecked  so  that  it  M^ould  be 
carried  from  Springfield  to  Carlinville,  was  not  competent  for 
consideration.  In  the  view  we  have  expressed  as  to  this  conver- 
sation it  follows  these  instructions  were  properly  refused. 

The  other  refused  instructions  incorporated  the  principle 
sought  to  be  maintained  by  the  appellant  company,  that  the  at- 
tempt on  the  part  of  the  appellee  to  enter  the  train  while  it  was 
in  motion  conclusively  established  that  he  was  guilty  of  negli- 
gence, and  Avere  for  that  reason  properly  refused. 
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The  alleged  error  in  the  denial  of  the   motion  in  arrest  of 
judgment  involved  no  question  not  already  considered. 

The  judgment  of  the  appellate  court  must  be,  and  is,  affirmed. 


An  Attempt  to  Enter  a  Moving  Car  is  not,  per  se,  contributory  neg- 
ligence: Baltimore  etc.  E.  R.  Co.  v.  Kane,  69  Md.  11,  9  Am.  St. 
Eep.  387,  13  Atl.  387.  But  see  Weeks  v.  New  Orleans  etc.  R.  R.  Co., 
40  La.  Ann.  800,  8  Am.  St.  Rep.  560,  5  South.  72;  Hunter  v.  Coopers- 
town  etc.  R.  R.  Co.,  112  N.  Y.  371,  8  Am.  St.  Rep.  752,  19  N.  E. 
820;  Kilpatrick  v.  Grand  Trunk  Ry.  Co.,  72  Vt.  263,  82  Am.  St. 
Rep.  939,  47  Atl.  827. 

The  Conductor  of  a  Railroad  Train,  in  directing  a  passenger  as  to 
the  method  of  getting  on  the  train,  is  acting  within  the  scope  of 
his  authority,  and  the  passenger,  in  complying  with  his  directions, 
is  not  guilty  of  negligence,  unless  he  exposes  himself  to  plain  and 
apparent  danger:  Irish  v.  Northern  Pac.  R.  R.  Co.,  4  Wash.  48,  31 
Am.  St.  Rep.  899,  29  Pac.  845.  The  general  rule  is,  that  obedience 
by  a  passenger  to  the,  directions  of  a  conductor,  given  within  the 
scope  of  his  authority,  where  such  obedience  will  not  expose  the 
passenger  to  known  or  apparent  danger  which  a  prudent  man  would 
not  incar,  is  not  contributory  negligence:  Cincinnati  etc.  R.  R.  Co. 
V.  Carper,  112  Ind.  26,  2  Am.  St.  Rep.  144,  13  N.  E.  122,  14  N,  E. 
352. 


PEOPLE  V.  BAEEETT. 

[202  111.  287,  67  N.  E.  23.] 

CRIMINAL  LAW— Suspending  Sentence.— A  court  may  delay 
pronouncing  judgment  in  a  criminal  case  for  a  reasonable  time  to 
hear  and  determine  motions  for  a  new  trial  or  in  arrest  of  judgment, 
or  to  give  the  defendant  time  to  perfect  an  appeal  or  writ  of  error, 
or  for  other  proper  causes;  but  it  cannot  suspend  indefinitely  the  pro- 
nouncing of  sentence  or  the  execution  of  judgment,     (p.  232.) 

A  RECOGNIZANCE  is  an  Obligation  entered  into  before  a 
court  of  record  or  magistrate,  with  a  condition  to  do  some  particular 
act,  as  to  keep  the  peace  or  appear  and  answer  to  a  criminal  ac- 
cusation,    (p.  238.) 

A  RECOGNIZANCE  Differs  from  a  Bail  Bond  merely  in  the 
nature  of  the  obligation  created.  The  former  is  an  acknowledgment 
of  record  of  an  existing  debt;  the  latter,  which  is  attested  by  the 
signature  and  seal  of  the  obligor,  creates  a  new  obligation,     (p.  238.) 

CRIMINAL  LAW — Delay  in  Sentence. — An  unexplained  delay 
intervening  between  the  release  of  a  person  convicted  of  crime  on 
his  own  recognizance  while  his  motion  for  a  new  trial  is  pending, 
and  the  final  disposition  of  that  motion  and  his  remandment  to  cus- 
tody, deprives  the  court  of  jurisdiction  to  pronounce  sentence.  That 
the  delay  was  with  his  consent  is  immaterial,     (pp.  232,  239.) 

CRIMINAL  LAW— Release  on  Parole.— Trial  courts  cannot 
suspend  indefinitely  the  sentence  of  one  convicted  of  crime,  and 
permit  him  to  go  at  large  upon  his  own  recognizance  or  upon  parole, 
(p.  240.) 
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CRIMINAL  LAW — Discretion  of  Court.— The  Rendering  of 
Judgment  and  final  sentence  cannot  be  made  a  mere  matter  of  dis- 
cretion with  the  judge  or  the  public  prosecutor,  nor  to  depend  upon 
the  subsequent  conduct  of  the  convicted  person,     (p.  240.) 

Habeas  corpus  directed  to  Thomas  E.  Barrett,  sheriff.  The 
relator,  Anton  Boenert,  was  indicted  in  the  criminal  court  of 
Cook  county  at  the  June  term,  1898,  for  larceny  and  embezzle- 
ment, and  on  entering  into  a  recognizance  of  one  thousand  dol- 
lars, with  two  sureties,  for  his  appearance,  was  released  trom 
custody.  Afterward,  at  the  April  term,  1900,  the  relator  was 
tried  by  a  jury  and  found  guilty  of  grand  larceny,  April  12, 
1900.  He  immediately  moved  for  a  new  trial  and  was  re- 
manded into  custody.  On  May  5,  1900,  being  the  last  day  of 
the  April  term,  on  motion  of  the  relator  the  motion  for  a  new 
trial  was  continued,  and  he  was  recognized,  without  sureties, 
in  the  sum  of  five  hundred  dollars,  to  appear  before  the  crim- 
inal  court  of  Cook  county  on  May  7,  1900,  and  from  day  to 
'day  and  from  term  to  term,  and  from  day  to  day  of  each  term, 
until  the  final  sentence  or  order  of  the  court,  to  answer  upon 
the  indictment  pending,  and  he  was  on  his  own  recognizance 
released  from  custody.  The  next  record  in  the  case  is  of  the 
October  term,  1902.  On  October  31,  1902,  the  same  judge  be- 
fore whom  the  relator  was  tried  and  convicted  and  who  allowed 
him  to  depart  on  his  own  recognizajice  overruled  his  motion  for 
a  new  trial.  Relator  then  moved  in  arrest  of  judgment,  and 
tbis  motion  was  continued  to  Novemer  5,  1902,  and  he  was  re- 
manded. The  motion  was  finally  overruled  November  11th  and 
relator  sentenced  to  imprisonment  in  the  penitentiary.  He  im- 
mediately applied  to  the  circuit  court  for  a  writ  of  habeas  cor- 
pus.    His  petition  being  dismissed,  he  applied  to  this  court. 

Joseph  B.  David,  for  the  relator. 

Charles  S.  Deneen,  state's  attorney,  and  F.  L.  Barnett,  for 
tbe  respondent. 

28»  CAETER,  J.  It  is  strenuously  urged,  for  the  re- 
lator, that  the  long  interval  of  two  years  and  five  monitha 
that  intervened  between  his  release  on  his  own  recogniz- 
ance while  his  motion  for  a  new  trial  was  pending,  and 
the  final  disposition  of  that  motion  and  his  remandment. 
to  custody,  which  was  followed  nearly  a  month  later  by 
a  sentence  to  the  penitentiary,  was  tantamount  to  an  aban- 
•donment  of  the  proceeding  and  a  release  from  further  im- 
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prisonmentj  and  that  the  court  thereby  lost  jurisdiction  to  enter 
up  a  judgment  on  the  verdict. 

At  common  law,  upon  every  conviction  in  the  court  of  king's 
bench  of  a  crime^  capital  or  not  capital,  whether  by  verdict  or 
confession,  the  party  had  four  days  to  move  ^^^  in  arrest  of 
judgment  if  there  were  so  many  days  remaining  of  the  term, 
and  if  not,  then  the  longest  time  that  could  be  had  in  the  term : 
2  Hawkins'  Pleas  of  the  Crown,  c.  48.  The  power  of  granting 
a  respite  belongs,  of  common  right,  to  every  tribunal  which  is 
invested  with  authority  to  award  execution,  but  it  is  commonly 
granted  where  the  defendant  pleads  a  pardon,  which,  though  de- 
fective in  point  of  form,  sufficiently  manifests  the  intention  of 
the  crown  to  remit  the  sentence,  where  it  seems  doubtful  whether 
the  offense  is  not  included  in  some  general  act  of  grace,  or 
whether  it  amounts  to  so  high  a  crime  as  that  charged  in  the 
indictment.  The  judge  sometimes  also  allows  it  before  judg- 
ment, or  at  least  intimates  his  intention  to  do  so,  as  when  he  is 
not  satisfied  with  the  verdict  and  entertains  doubt  as  to  the 
prisoner's  guilt,  or  when  a  doubt  arises,  if  the  crime  be  not 
within  clergy,  or  when,  from  some  favorable  circumstances,  he 
intends  to  recommend  the  prisoner  to  mercy :  1  Chitty  on  Crim- 
inal Law,  758;  2  Hawkins'  Pleas  of  the  Crown,  c.  51,  sec.  8;  2 
Hale's  Pleas  of  the  Crown,  c.  58,  p.  412.  "If  the  judge  thinks 
it  proper  to  reprieve  a  capital  convict,  he  sends  a  memorial  or 
certificate  to  the  king's  most  excellent  majesty,  directed  to  the 
secretary  of  state's  office,  stating  that,  from  favorable  circum- 
stances appearing  at  the  trial,  he  recommends  him  to  his  maj- 
esty's mercy  and  to  a  pardon,  upon  condition  of  transportation 
OT  some  slight  punishment.  The  recommendation  is  always  at- 
tended to":  Christian's  note  to  4  Blackstone's  Commentaries, 
*404. 

There  can  be  no  doubt  that  a  court  has  the  right,  in  a  crim- 
inal cause,  to  delay  pronouncing  judgment  for  a  reasonable 
time,  for  the  purpose  of  hearing  and  determining  motious  for 
a  new  trial  or  in  arrest  of  judgment,  or  to  give  the  defendant 
lime  to  perfect  an  appeal  or  writ  of  error,  or  for  other  proper 
causes;  but  to  suspend  indefinitely  tlie  pronouncing  of  the  sen- 
tence after  conviction,  or  to  suspend  indefinitely  the  execution 
•of  the  judgment  after  sentence  pronounced,  is  not  within  the 
power  of  the  ^^*  court.  To  allow  such  a  power  would  place  the 
criminal  at  the  caprice  of  the  judge.  If  the  judge  can  delay  the 
penitence  one  year  he  could  delay    it  for  fifteen  years,  or  any 
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length  of  time.  In  United  States  v.  Wilson,  46  Fed.  748,  the 
defendant  pleaded  guilty  to  adultery,  and  upon  his  promise  to 
obey  the  laws  upon  that  subject  it  was  "ordered  that  the  sen- 
tence be  suspended  and  until  further  orders  of  this  court,  and 
ibat  said  defendant  be  released  and  his  bail  exonerated."  Two 
years  later  the  order  was  revoked  and  he  was  sentenced.  The 
court  held  that  tlie  entry  of  the  first  order  was  error;  that  it 
was  beyond  the  power  of  the  court  to  suspend  sentence  for  an 
indefimte  time,  and  that  the  court  could  not  correct  such  error 
at  another  term. 

In  People  v.  Blackburn,  6  Utah,  347,  23  Pac.  759,  one  Dodds 
was  found  guilty  of  voluntary  manslaughter,  and  on  his  motion, 
by  an  order  entered  reciting  that  good  and  sufficient  reasons 
were  made  to  appear  therefor,  sentence  w^as  suspended  during 
good  behavior,  Blackburn,  the  successor  of  the  judge  who  en- 
tered this  order,  refused  to  fix  a  time  to  pronounce  judgment. 
On  a  proceeding  for  a  mandate  to  the  judge  the  court  said :  '"It 
is  the  duty  of  the  court  to  keep  control  of  the  case  and  within  a 
reasonable  time  to  proceed  to  give  judgment,  and  in  doing  so  to 
exercise  such  'discretion  as  the  statute  governing  the  particular 
offense  commits  to  the  court.  The  authority  to  wholly  relieve 
parties  from  a  conviction  for  crime  is  not  given  to  the  courts 
but  belong  to  the  pardoning  power.'^  The  court  held  that 
the  court  below  had  determined  to  inflict  the  lightest  penalty,, 
and  that  being  purely  nominal,  he  had  refused  to  pass  sentence 
at  all:  See,  also,  In  re  Plint  (Utah),  71  Pac.  531. 

In  Weaver  v.  People,  33  Mich.  295,  the  defendant  pleaded 
guilty,  sentence  was  suspended  until  the  next  term,  and  he  was 
allowed  to  go  on  his  own  recognizance.  Nothing  further  was 
cone  for  two  years  and  six  months,  when  he  was  sentenced. 
The  court  said:  "Sentence  may  be  suspended  ^^  for  various 
purposes.  It  may  be  for  the  purpose  of  allowing  steps  to  be 
taken  for  an  new  trial  or  other  relief,  or  it  may  be  Avith  a  view 
of  letting  the  offender  go  without  punishment.  The  release  of 
a  defendant  on  his  o^ii  recognizance  and  without  sureties,  in  a 
merely  nominal  amount,  signifies,  usualh',  the  latter  purpose. 
It  at  least  is  a  plain  assertion  of  the  judge  that  he  did  not  re- 
gard the  offense  as  one  that  should  receive  a  severe  punishment. 
The  failure  to  ta];e  steps  during  the  October  term  of  1874  was 
a  practical  abandonment  of  the  prosecution,  and  corroborates 
the  opinion  that  such  must  have  been  understood  as  the  object 
of  the  suspension,  and  as  the  record  stands  it  is  fairly  to  be  in- 
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ferred  it  was  intentional."  And  in  that  case  the  judgment  was 
reversed  and  the  defendant  discharged',  but  in  the  sub- 
sequent case  of  People  v.  Eeilly,  53  Mich.  2G0,  18  N. 
W.  849,  the  same  court  appears  to  have  been  equally 
divided  as  to  the  power  to  suspend  sentence.  In  this 
case  Eeilly  was  convicted  of  robbery  October  22,  1881, 
and  moved  for  a  new  trial,  but  on  February  10,  1882,  sentence 
was  indefinitely  suspended  and  he  was  admitted  to  bail  on  his 
own  recognizance  in  the  sum  of  five  hundred  dollars,  to  appear 
in  court  February  14,  1882,  and  from  day  to  day  and  from  term 
to  term,  then  and  there  to  receive  the  sentence  of  the  court. 
February  14th  the  motion  for  a  new  trial  was  denied.  About 
seven  months  afterward  he  was  arrested  on  another  charge  but 
was  not  tried,  and  on  November  28, 1882,  he  was  sentenced  to  im- 
prisonment for  five  years.  Sherwood,  J.,  said :  "Under  the  third 
assignment  of  error  the  respondent's  counsel  claim  that  the  sus- 
pension of  sentence  was  so  long  that  the  court  lost  jurisdiction  to 
make  the  sentence  he  did.  Under  our  practice  courts  may,  for 
good  cause,  suspend  sentence  a  reasonable  length  of  time  after 
trial  and  conviction."  Champlin,  J.,  said:  "I  do  not  think  it 
is  competent  for  a  circuit  judge  or  other  judicial  officer  to  sus- 
pend indefinitely  the  sentence  which  the  law  makes  it  his  duty 
to  impose  upon  a  person  duly  convicted  or  who  ^^^  may  plead 
guilty  in  liis  court.  The  effect  of  suspending  sentence  operates 
as  a  quasi  pardon.  It  relieves  the  offender,  for  the  time  being, 
from  the  punishment  which  the  law  has  prescribed  shall  be  in- 
fiicted.  The  pardoning  power,  under  our  constitution,  is  re- 
posed in  the  governor,  and  not  in  the  judges The  con- 
stitution having  vested  his  power  in  the  governor,  it  cannot  be 
exercised  by  the  circuit  judge  indirectly  by  letting  the  prisoner 
to  bail  on  recognizance  to  appear  when  required,  to  receive  sen- 
tence. A  stay  of  sentence  may  be  granted  when  a  certiorari  is 
sued  out  or  when  a  writ  of  error  is  obtained  for  the  purpose  of 
review  by  the  higher  courts.  Temporary  stay  may  also  be 
granted  where  steps  are  taken  for  a  new  trial;  but  all  these  are 
steps  in  the  progress  of  the  case,  taken  for  the  purpose  of  bring- 
ing about  a  cJiange  in  the  result It  appears  that  over  a 

year  elapsed  after  Eeilly  was  convicted  of  the  crime  of  larceny 
from  the  person  before  he  was  sentenced.  During  a  large  por- 
tion of  the  time  he  had  been  suffered  to  go  at  large  upon  his 
own  recognizance.  If  the  judge  entertained  serious  doubts  of 
his  "'uilt  he  should  have  recommended  the  governor  to  pardon 
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the  respondent,  and  if  he  entertained  no  serious  doubts  of  his 
guilt  he  should  have  pronounced  judgment,  instead  of  setting 
the  criminal  at  large  on  his  own  recognizance.  If  such  power 
<'an  be  exercised  by  a  judge,  it  incorporates  into  our  administra- 
tion of  the  criminal  law  the  ticket-of-leave  system  of  the  English 
judicature  without  its  serveillance  and  checks,  and  places  the 
criminal  at  the  caprice  of  the  judge,  subject  to  be  called  up  for 
f^entence  at  any  time.  If  the  judge  can  delay  sentence  one  year 
I  do  not  see  why  he  may  not  fifteen  years.  An  exercise  of  such 
power  in  this  age  would  be  no  less  revolting  to  our  s-ense  of 
justice  than  was  the  exercise  of  such  power  in  the  reign  of 
James  I,  when  he  sent  Sir  Walter  Ealeigh  to  the  block  fifteen 
years  after  his  conviction.'*  Campbell,  J.,  said:  "I  think  the 
fourt  lost  all  povror  to  sentence  the  respondent  ^^*  by  the  dis- 
charge, on  his  own  recognizance,  for  so  long  a  period,  and  that 
the  sentence  canmot  be  sustained  without  practically  overruling 
our  previous  lioldings." 

In  a  still  later  case  (People  r.  Brown,  54  Mich.  15,  19  N.  "W. 
-T/Tl),  Chief  Justice  Cooley  delivering  the  opinion,  in  comment- 
ing upon  a  petition  to  the  judge  of  the  lower  court  to  suspend 
jjentence,  said:  The  petitioners  "formally  request  the  judge 
himself,  a  high  state  official  and  the  chief  conservator  of  law 
iind  public  order  in  that  part  of  the  state,  to  grasp  at  power  not 
confided  to  him  and  usurp  authority  in  the  interest  of  a  doubly 
convicted  offender.  That  there  may  be  no  misapprehension  on 
this  point,  it  is  only  necessary  to  understand  exactly  what  it 
was  the  judge  was  requested  to  do.  In  terms  it  was  to 
suspend  sentence.  Xow,  it  is  no  doubt  competent  for  a 
criminal  court,  after  conviction,  to  stay  for  a  time  its  sentence, 
and  many  good  reasons  may  be  suggested  for  doing  so,  such  as 
to  give  opportunity  for  a  motion  for  a  new  trial,  or  in  arrest, 
or  to  enable  the  judge  to  better  satisfy  his  own  mind  what  the 
punishment  ought  to  be  (Commonwealth  v.  Dowdican's  Bail,  115 
llass.  133)  ;  but  it  was  not  a  suspension  of  judgment  of  this 

sort  that   was  requested   or  desired   in  tliis    case This 

judge  would  be  usurping  the  functions  of  the  executive  were  he 
to  assume  to  give  total  immunity  from  punishment.  No  doubt 
judges  have  done  this  sometimes,  under  the  pressure  of  such  in- 
fluence as  appears  here,  but  this  is  no  reason  for  asking  a  repeti- 
tion of  the  wrong.  It  is  rather  a  reason  for  being  specially  care- 
ful and  particular  not  to  invite  it,  lest  by  and  by  it  come  to  be 
iinderstood  that  the  power  to  pardon,  instead  of  being  limited 
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to  one  tribunal,  is  confided  to  many,"  With  these  views  ex- 
pi'essed  by  the  Michigan  judges  we  are  disposed,  in  the  main, 
to  agree :  See,  also.  People  v.  Kennedy,  58  Mich.  373,  25  N.  W. 
318. 

The  foregoing  cases  are  quoted  with  approval  by  the  supremo 
court  of  Georgia  in  Neal  v.  State,  104  Ga,  509,  G9  Am.  St. 
Kep.  175,  30  S.  E.  858,  where  the  court  say :  "The  power  to 
indefinitely  postpone  ^^^  the  punishment  prescribed  by  the  law, 
whether  exercised  by  suspending  the  imposition  or  by  suspending 
the  execution  of  a  sentence,  is  tbe  power  to  perpetually  prevent 
punishment — a  power  which,  under  such  provisions  as  are  found 
in  the  constitution  of  this  state,  does  not  exist  in  the  courts.'^ 
In  In  re  Markuson,  5  N.  Dak.  180,  61  N.  W.  939,  the  court  said 
that  at  common  law  no  stay  after  conviction  could  be  obtained. 
In  People  v.  Morrisette,  20  How.  Pr.  118,  the  court  used  the  fol- 
lowing language:  "I  am  of  the  opinion  the  court  does  not  pos- 
sess tlie  poM'er  to  suspend  sentence  indefinitely  in  any  case. 
....  An  indefinite  suspension  of  the  sentence  prescribed  by 
law  is  a  quasi  pardon,  provided  the  prisoner  be  discharged  from 
imprisonment.  No  court  in  the  state  has  any  pardoning  power. 
That  power  is  vested  exclusively  in  the  governor,"  This  case 
was  practically  overruled  by  the  court  of  appeals  in  People  v. 
Court  of  Sessions  of  Monroe  County,  141  N.  Y.  288,  26  N.  E. 
386,  where  the  court  said:  "Without  attempting  to  collate  all 
the  authorities  on  the  subject,  it  is  sufficient  to  say  that  the 
power  to  suspend  a  sentence  at  common  law  is  asserted  by 
writers  of  acknowledged  autliority  on  criminal  jurisprudence,  by 
the  uniform  practice  of  the  courts  and  numerous  adjudged 
cases."  In  New  York  there  was  a  special  statute  authorizing 
the  court  to  suspend  sentence,  but  the  court  held  that  this  power 
existed  at  common  law,  independently  of  the  statute,  and  that 
it  simply  postponed  the  judgment  temporarily  or  indefinitely, 
and  did  not  encroach  upon  the  power  of  the  executive  to  grant 
reprieves  or  pardons;  tliat  tbe  court  may  suspend  sentence  as 
before,  but  that  it  can  do  nothing  to  preclude  itself  from  pass- 
ing a  proper  sentence  whenever  such  a  course  appears  to  be 
proper. 

In  Massachusetts  it  hag  long  been  the  practice — and  such 
practice  is  now  recognized  by  statute — after  a  verdict  of  guilty 
in  a  criminal  case,  wlien  the  court  is  satisfied  that  by  reason  of 
extenuating  circumstances  or  of  the  pendency  of  a  question  of 
Jaw  in  a  like  case  before  ^^^  a  higher  court,  or  other  sufficient. 
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cause,  public  justice  does  not  require  an  immediate  sentence,  to 
order,  with  the  consent  of  the  defendant  and  of  the  attorney  for 
the  commonwealth,  and  upon  such  terms  as  the  court  in  its 
discretion  may  impose,  that  the  indictment  be  "laid  on  file." 
Such  order  is  not  a  final  judgment,  or  a  discontinuance,  by 
which  the  case  is  put  out  of  court,  but  a  mere  suspension  of  sen- 
tence, and  the  defendant  may  be  brought  in  and  sentenced  at 
any  subsequent  period:  Thatcher's  Criminal  Cases,  267;  Com- 
monwealth V.  Dowdican's  Bail,  115  Mass.  133.  This  practice 
was  approved  in  New  Hampshire  in  Sylvester  v.  State,  65  N. 
H.  193,  20  Atl.  954. 

In  State  v.  Crook,  115  X.  C.  760,  20  S.  E.  513,  the  court 
t^aid:  "The  practice  of  making  an  order,  where  defendants  are 
convicted  or  submit  on  a  criminal  charge,  that  the  judgment  be 
suspended  upon  the  payment  of  the  costs  is  one  that  seems  to  be 

somewhat  peculiar  to  our  own  courts We  search  in  vain 

for  direct  authority  emanating  from  the  courts  of  other  states 
to  aid  us  in  determining  the  precise  meaning  of  such  orders, 
because  it  has  not  been  tlie  practice  to  make  them  elsewhere  in 
the  same  way." 

The  court  in  State  v.  Addy,  43  N.  J.  L.  113,  39  Am.  Eep. 
547,  said  that  "the  practice  of  suspending  sentence  after  con- 
^'iction  of  crime  is,  under  some  circumstances,  justifiable."  Sus- 
pension of  sentence,  and  subsequent  arrest  and  imposition  of 
sentcnco,  have  also  been  approved  in  Gibson  v.  State,  68  Miss. 
241,  8  South.  329,  People  v.  Patrick,  118  Cal.  332,  50  Pac.  425, 
and  Ex  parte  Williams,  26  Pla.  310,  8  South.  425. 

In  People  V.  Allen,  155  111.  61,  39  N.  E.  568,  the  relator 
pleaded  guilty  to  the  charge,  but  judgment  upon  his  plea  was 
stayed  and  lie  was  allowed  by  tlie  court  to  depart  therefrom 
without  recognizance,  to  appear  again  for  sentence  or  any  otber 
purpose.  More  than  three  years  afterward  the  case  was  stricken 
from  the  docket.  At  the  next  tenn  it  was  reinstated  and  the 
3'elator  sentenced  to  the  penitentiary.  It  was  held,  after  a  re- 
\iew  of  the  authorities,  that  it  was  the  duty  of  the  courts,  in 
criminal  cases,  "upon  "^"^  a  conviction  or  plea  of  guilty,  to  pro- 
}iounce  judgment  at  that  time,  unless,  upon  motion  for  new 
trial,  in  arrest  of  judgment,  or  for  other  cause,  the  case  is  con- 
tinued for  further  adjudication,  and  the  defendant,  by  recogniz- 
ance or  being  held  in  custody,  required  to  continue  to  answer 
tlie  charge,  and  if  they  fail  to  perform  that  duty  but  discharge 
the  prisoner  or  permit  him  to  go  indefinitely,  their  power  and 
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jurisdiction  over  him  cease  and  a  subsequent  sentence  is  without 
judicial  authority."  In  the  case  a  bar  the  relator  moved  for  a 
new  trial;  and  on  his  motion  the  cause  was  continued  to  the  next 
term,  which  began  the  second  day  following.  Xothing  further 
was  done  in  the  matter  for  two  years  and  five  months.  He  had 
been  at  large  on  a  recognizance  in  the  sum  of  one  thousand 
dollars,  with  two  sureties,  before  his  trial,  and  after  conviction 
stood  committed  until  the  day  his  motion  for  a  new  trial  was 
continued  to  the  next  term.  At  that  time  he  was  permitted  to 
depart  from  the  court  on  his  own  recognizance.  The  law  makes 
no  provision  for  one  accused  or  convicted  of  crime  to  go  at 
large  on  his  own  recognizance.  A  recognizance  at  common  law 
was  an  obligation  entered  into  before  some  court  of  record  or 
magistrate  duly  authorized,  with  a  condition  to  do  some  particu- 
lar act,  as  to  keep  the  peace  or  appear  and  answer  to  a  criminal 
accusation.  It  was  not  signed  by  tlie  party  entering  into  it: 
Shattuck  V.  People,  4  Scam.  477;  2  Blackstone's  Commentaries, 
341.  A  recognizance  differs  from  a  bail  bond  merely  in  the 
nature  of  the  obligation  created.  The  former  is  an  acknowledg- 
ment of  record  of  an  existing  debt;  the  latter,  which  is  attested 
by  the  signature  and  seal  of  the  obligor,  creates  a  new  obliga- 
tion: 3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  687.  Our  criminal 
code  provides  for  the  lotting  to  bail  of  persons  accused  of  crimes, 
and  provides  in  section  7  of  division  3,  that  "each  of  the  bail 
shall  be  worth  the  amount  of  bail  expressed  in  the  recognizance 
over  and  above  the  amount  exempt  from  execution,  but  the 
court,  judge,  justice  of  the  peace  or  officer,  ^^^  in  taking  bail, 
may  allow  more  than  two  bail  to  justify  severally  in  amounts 
less  than  that  expressed  in  the  recognizance,  if  the  whole  quali- 
li cation  be  equivalent  to  two  sufficient  bail.''  It  also  provides 
for  the  surrender  of  the  principal  by  his  bail. 

If  two  sufficient  sureties  are  required  of  a  person  merely  ac- 
cused of  crime,  it  would  seem  that  nothing  loss  ought  to  be  re- 
quired of  one  convicted  of  crime.  The  very  nature  of  bail  re- 
quires sureties.  It  is  a  delivery  or  bailment  of  a  person  to 
his  sureties  upon  their  giving,  together  with  himself,  sufficient 
security  for  his  appearance,  he  being  supposed  to  continue  in 
their  friendly  custody  instead  of  going  to  jail:  4  Blackstone's 
Commentaries,  297;  1  Bishop  on  New  Criminal  Procedure,  sec. 
248.  See,  also.  Smart  v.  Cason,  50  111.  195.  The  sureties  can 
always  exonerate  themselves  by  surrendering  the  principal.  If 
one  is  allowed  his  liberty  on  his  own  recognizance  there  is  no 
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surety  bound  to  secure  his  appearance  at  court.  He  is  in  the 
custody  of  no  one  who  can  surrender  Mm  to  the  sheriff.  As  said 
in  Weaver  v.  People,  33  Mich.  295,  the  release  of  a  defendant 
on  his  own  recognizance  and  without  sureties  usually  signifies 
that  the  offender  is  to  go  without  punishment.  No  other  con- 
struction would  naturally  be  put  on  such  an  undertaking  by  the 
person  so  released  from  custody.  It  is  true,  there  was  in  the 
case  of  the  relator  a  motion  for  a  new  trial  pending,  which 
was  continued  to  the  next  term,  but  nothing  was  done  in  the 
matter,  although  numerous  terms  inten-ened,  for  twenty-nine 
months.  We  are  of  the  opinion  that  tliis  was  an  unreasonable 
and  unwarrantable  delay,  it  being  entirely  unexplained  by  any- 
thing in  the  record,  and  that  the  court,  in  view  of  all  the  cir- 
cumstances, including  the  omission  to  require  security  for  the 
relator's  appearance,  lost  jurisdiction  of  the  case,  and  that  the 
subsequent  sentence  was  without  judicial  authority:  People  v. 
Allen,  155  111.  61,  39  N.  E.  568. 

Whatever  may  have  been  the  practice  at  common  law,  or  what- 
ever may  be  the  practice  in  other  states  of  this  ^^"  country,  in 
regard  to  the  suspending  of  sentence  for  the  purpose  of  giving 
the  accused  a  chance  to  reform,  and  thus  virtually  reprieving 
him,  the  legislature  of  this  state  has  adopted  a  different  method 
to  give  persons  convicted  of  crimes  the  opportunity  to  reform, 
by  providing  a  system  of  parole  and  boards  to  administer  the 
same,  and  in  view  of  the  expressed  policy  of  the  legislation  of 
tliis  state  we  are  disposed  to  hold  that  the  trial  courts  do  not 
have  the  power  to  suspend  the  imposition  of  the  sentence  inde- 
finitely after  conviction,  or  to  do  such  acts  that  virtually  amount 
to  an  indefinite  suspension  of  sentence,  or  to  release  the  prisoner 
on  parole.  As  said  in  People  v.  Allen,  155  111.  61,  39  N.  E. 
568 :  "If  such  power  remained  in  the  court  three  years  it  would 
continue  indefinitely  and  might  be  exercised  at  any  future  time, 
and  that,  too,  without  any  reason  for  doing  so  except  such  as 
might  exist  in  the  mind  of  the  judge  causing  the  rearrest  and 

pronouncing  judgment The  state  has  a  right  to  demand 

and  the  welfare  of  society  requires,  that  those  who  are  convicted 
or  plead  guilty  to  violations  of  the  law  shall  be  promptly  and 
certainly  punished." 

Long  and  unreasonable  delays  in  passing  upon  motions  for 
new  trials'or  in  arrest  of  judgment  are  calculated  to  obstruct  the 
administration  of  public  justice  and  to  operate  as  a  denial  of  the 
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right  of  the  citizen  to  a  speedy  trial.  It  is  said,  however,  in 
this  case,  that  all  the  delay  was  with  the  consent  of  the  relator, 
and  that  he  cannot  now  be  heard  to  complain.  It  cannot,  of 
course,  be  contended  that  the  doctrine  of  estoppel  has  any  ap- 
plication here,  nor  can  it  be  held  that  the  relator  could  waive 
any  requirement  respecting  the  jurisdiction  of  the  court  to  enter 
judgment  and  pronounce  the  sentence.  If  the  court  had  no 
power  thus  indirectly  to  suspend  sentence  and  to  permit  the 
relator  to  go  at  large  upon  his  own  recognizance  or  upon  parole, 
such  power  could  not  ba  conferred  by  his  consent  nor  by  his  ex- 
press request:  Harris  v.  People,  128  111.  5S5,  15  Am.  St.  Eep. 
153,  21  N".  E.  563;  Morgan  v.  People,  136  111.  161,  26  N.  E. 
051.  '^^^  The  rendering  of  judgment  and  the  final  sentencing 
of  the  defendant  cannot  be  made  a  mere  matter  of  discretion 
with  the  judge  or  the  public  prosecutor,  nor  to  depend  upon  the 
subsequent  conduct  of  the  convicted  person.  If  it  were  so,  what 
subsequent  conduct  would  demand  or  justify  the  pronouncing 
or  the  withholding  of  the  sentence?  And  who  would  determine 
its  character?  Such  conduct  might  be  innocent  in  itself  yet 
offensive  to  those  in  whom  the  power  to  apprehend  or  to  punish 
resided.  The  liberty  of  the  citizen  cannot  in  a  free  country  be 
made  to  depend  for  its  security  on  the  arbitrary  will  of  any  pub- 
lic officer;  it  can  be  taken  from  him  by  due  process  of  law  only. 

The  act  of  1899,  providing  a  system  of  parole  (Kurd's  Stats. 
1901,  p.  669)  is  the  only  law  in  this  sta.te  authorizing  the  parole 
of  a  person  convicted  of  crime.  Provisions  are  made  and  means 
and  instrumentalities  are  provided  for  its  uniform  operation  and 
lor  its  due  administration.  If  the  many  criminal  courts  of  the 
state  had  the  power  to  enlarge  persons  convicted  of  crime  on 
their  own  recognizance,  during  their  good  behavior  or  at  the 
discretion  of  the  presiding  judge,  tliere  would,  in  effect,  be  in 
full  force  another  and  different  system  of  parole  without  bounds 
or  limitations  and  witliout  uniformity,  but  wholly  dependent  in 
its  operation,  in  each  individual  case,  upon  the  discretion  of 
the  sitting  judge.  We  are  of  the  opinion,  as  we  have  already 
said,  that  no  such  power  exists  in  the  courts. 

It  follows  that  tlie  imprisonment  and  detention  of  tlie  relator 
by  virtue  of  the  mittimus  issued  in  pursuance  of  the  judgment 
and  sentence  so  rendered  were  without  authority  of  law,  and 
that  he  should  bo,  and  accordingly  is,  discharged  therefrom. 

Eelator  discharged. 


April,  1903.]  Mathews  v.  PEorLE.  241 

A  Court  has  no  Power  to  Suspend  sentence  after  it  lias  been  pro- 
nounced, save  for  purposes  of  appeal:  Miller  v.  Evans,  115  Iowa, 
101,  88  N.  W.  198,  91  Am.  St.  Eep.  43,  and  cases  cited  in  the  cross- 
reference  note  thereto.  However,  the  practice  obtains,  to  a  greater 
or  less  extent,  of  suspending  sentence:  See  State  v.  Addy,  43  N. 
J.  L.  113,  39  Am.  Eep.  547.  In  Matter  of  Flint,  25  Utah,  338,  post, 
p.  853,  71  Pac.  531,  a  decision  similar  to  that  in  the  principal  case  is 
rendered. 


MATHEWS  V.  PEOPLE. 

[202  111.  389,  67  N.  E.  28.] 
CONSTITUTIONAL  LAW.— An    Employer    Whose    Workmen 

liave  left  him  and  gone  on  a  strike  is  entitled  to  contract  with  other 
workmen  to  fill  the  places  of  those  who  have  left.     (p.  250.) 

CONSTITUTIONAL  LAW— Labor.— The  Privilege  of  Con- 
tracting is  both  a  liberty  and  a  property  right.  Liberty  includes 
the  right  to  make  and  enforce  contracts,  because  such  right  is  in- 
cluded in  the  right  to  acquire  property.  Labor  is  property,  (p. 
250.) 

CONSTITUTIONAL  LAW— Special  Legislation.— If  a  statute 
does  not  relate  to  persons  or  things  as  a  class,  but  to  particular  per- 
sons or  things  of  a  class,  it  is  a  special  as  distinguished  from  a 
general  law.     (p.  250.) 

CONSTITUTIONAL  LAW.— A  Statute  Creating  a  Free  Em- 
ployment Agency,  which  prohibits  the  furnishing  of  workmen  or  lists 
of  workmen  to  employers  whose  men  are  out  on  a  strike  or  are  locked 
out,  is  unconstitutional,     (p.  251.) 

CONSTITUTIONAL  LAW— Statute  Void  in  Part.— If  an  un- 
constitutional section  in  a  statute  is  of  such  import  that  its  elimina- 
tion would  cause  a  result  not  contemplated  or  desired  by  the  legisla- 
ture, the  entire  statute  is  unconstitutional,      (pp.  253,  254.) 

CONSTITUTIONAL  LAW— License  for  Emplojrment  Agency. 
The  section  of  the  Illinois  statute  creating  a  free  employment 
agency,  which  imposes  a  license  fee  upon  private  employment 
agencies  conducted  for  hire,  is  unconstitutional  when  considered  as 
a  part  of  the  whole  statute,     (p.  256.) 

CONSTITUTIONAL  LAW — Appropriation  for  Salaries.— The 
section  of  the  Ilinois  statute  creating  a  free  employment  agency, 
which  provides  for  the  salaries  of  the  officers  and  clerks  of  the 
institution,  violates  the  constitutional  provision  that  bills  making 
appropriations  for  salaries  shall  contain  no  provision  on  any  other 
subject,     (p.  257.) 

390  Indictment  against  the  plaintiff  in  error  for  operating  a 
private  employment  agency  without  having  procured  a  license 
and  given  a  bond,  as  required  by  section  10  of  an  act,  entitled 
'An  act  to  create  free  employment  offices  in  cities  of  certain 
designated  populations,  and  to  provide  for  the  maintenance, 
management  and  control  of  the  same,  and  to  prevent  private 
Am.  St.  Eep.,  Vol.  95—16 
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imitations  of  the  name  of  the  same,  and  regulating  private  em- 
ployment agencies."     The  statute  reads  as  follows: 

^^*  "Section  1.  Be  it  enacted  by  the  people  of  the  state  of 
Illinois,  represented  in  the  general  assembly :  That  free  employ- 
ment offices  are  hereby  created  as  follows :  One  in  each  city  of 
not  less  than  fifty  thousand  population,  and  three  in  each  city 
containing  a  population  of  one  million  or  over,  for  the  purpose 
of  receiving  applications  of  persons  seeking  employment,  and 
applications  of  persons  seeking  to  employ  labor.  Such,  offices 
shall  be  designated  and  known  as  Illinois  Free  Employment 
Offices. 

"Sec.  2.  "Within  sixty  days  after  this  act  shall  have  been  in 
force,  the  state  board  of  commissioners  of  labor  shall  recom- 
mend, and  the  governor,  with  the  advice  and  consent  of  the 
senate,  shall  appoint  a  superintendent  and  assistant  superintend- 
ent and  a  clerk  for  each  of  the  offices  created  by  section  1  of 
this  act  and  who  shall  devote  their  entire  time  to  the  duties  of 
their  respective  offices,  Tlie  assistant  superintendent  or  the 
clerk  shall  in  each  case  be  a  woman.  The  tenure  of  such  ap- 
pointment shall  be  two  years,  unless  sooner  removed  for  c^use. 
The  salary  of  each  such  superintendent  shall  be  twelve  hundred 
dollars  per  annum,  the  salar\'  of  such  assistant  superintendent 
shall  be  nine  hundred  dollars  per  annum.  The  salary  of  such 
clerks  shall  be  eight  hundred  dollars  per  annum,  which  sums, 
together  with  proper  amounts  for  defraying  the  necessary  costs 
of  equipping  and  maintaining  the  respective  offices,  sliall  be  paid 
out  of  any  funds  in  the  state  treasurj'  not  otherwise  appro- 
priated. 

"Sec.  3.  The  superintendent  of  each  such  free  employment 
office  shall,  within  sixty  days  after  appointment,  open  an  office 
in  such  locality  as  shall  have  been  agreed  upon  between  such 
superintendent  and  the  secretary  of  the  bureau  of  labor  statis- 
tics as  being  most  appropriate  for  the  purpose  intended;  such 
olFice  to  be  provided  with  a  sufficient  number  of  rooms  or  apart- 
ments to  enable  him  to  provide,  and  he  shall  so  provide,  a  sep- 
arate room  or  apartment  for  the  use  of  women  registering  for 
situations  ^^^  or  help.  Upon  the  outside  of  each  such  office, 
in  position  and  manner  to  secure  the  fullest  pul)lic  attention, 
shall  be  placed  a  sign  which  shall  read  in  the  English  language, 
Illinois  Free  Employment  Office,  and  the  same  shall  appear 
either  upon  the  outside  windows  or  upon  signs  in  such  other 
languages  as  the  location  of  each  such  office  shall  render  advis- 
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able.  The  superintendent  of  each  such  free  employment  office 
shall  receive  and  record  in  books  kept  for  that  purpose  names 
of  all  persons  applying  for  employment  or  help,  designating  op- 
posite the  name  and  address  of  each  applicant  the  character  of 
employment  or  help  desired.  Separate  registers  for  applicants 
for  emplo3Tiient  shall  be  kept,  showing  the  age,  sex,  nativity, 
trade  or  occupation  of  each  applicant,  the  cause  and.  duration  of 
(nion)  employment,  whether  married  or  single,  the  number  of 
dependent  children,  together  vnth  such  otlier  facts  as  may  be 
required  by  the  bureau  of  labor  statistics  to  be  used  by  said 
bureau;  provided,  that  no  such  special  registers  shall  be  open  to 
public  inspection  at  any  time,  and  that  such  statistical  and  so- 
ciological data  as  the  bureau  of  labor  may  require  sliall  he  held 
in  confidence  by  said  bureau,  and  so  published  as  not  to  reveal 
the  identity  of  anyone;  and  provided,  further,  that  any  ap- 
plicant who  sliall  decline  to  furnish  answers  to  the  questions 
contained  in  special  registers  shall  not  thereby  forfeit  any  rights 
to  any  employment  the  office  might  secure. 

"Sec.  4.  Each  such  superintendent  shall  report  on  Thurs- 
day of  each  week  to  the  state  bureau  of  labor  statistics  the  num- 
ber of  applications  for  positions  and  for  help  received  during 
the  preceding  week,  also  those  unfilled  applications  remaining 
on  the  books  at  the  beginning  of  the  week.  Sucli  lists  shall  not 
contain  the  names  or  addresses  of  any  apphcants,  but  shall  show 
the  number  of  siti!ations  desired  and  the  number  of  persons 
wanted  at  each  specified  trade  or  occupation.  It  shall  also  show 
the  number  and  character  of  the  positions  secured  ^^^  during 
the  preceding  week.  Upon  receipt  of  these  lists,  and  not  later 
than  Saturday  of  each  week,  the  secretary  of  the  bureau  of  lalvor 
statistics  shall  cause  to  be  printed  a  sheet  showing  separately 
and  in  combination  the  lists  received  from  all  such  free  employ- 
ment offices;  and  he  shall  cause  a  sufficient  number  of  such 
sli^ct^  to  be  printed  to  enable  him  to  mail,  and  he  shall  so  mail, 
on  Saturday  of  each  week,  two  of  said  sheets  to  each  superin- 
tendent of  a  free  employment  office,  one  to  be  filed  by  said 
superintendent,  and  one  to  be  conspicuously  posted  in  eacli  such 
office.  A  copy  of  such  sheet  shall  also  be  mailed  on  each  Satur- 
day by  the  secretary  of  the  state  bureau  of  labor  statistics  to 
each  state  inspector  of  factories  and  each  state  inspector  ol 
mines.  And  it  is  hereby  made  the  duty  of  said  factory  in- 
spectors and  coal  mine  inspectors  to  do  all  they  reasonalily  can 
to  assist  in  securing  situations  for  such  applicants  for  work. 
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and  describe  the  character  of  work  and  cause  of  the  scarcity  of 
workmen,  and  to  secure  for  the  free  employment  offices  the  co- 
operation of  the  employers  of  labor  in  factories  and  mines.  It 
shall  be  the  duty  of  such  factory  inspectors  and  coal  mine  in- 
spectors to  immediately  notify  the  superintendent  of  free  em- 
ployment offices  of  any  and  all  vacancies  or  opportunities  for 
employment  that  shall  come  to  their  notice. 

"Sec,  5.  It  shall  be  the  duty  of  each  such  superintendent  of 
a  free  employment  office  to  immediately  put  himself  in  coir- 
munication  with  the  principal  manufacturers,  merchants  and 
other  employers  of  labor,  and  to  use  all  diligence  in  securing  the 
co-operation  of  the  said  employers  of  labor,  with  the  purposes 
and  objects  of  said  employment  office.  To  this  end  it  shall  be 
competent  for  such  superintendents  to  advertise  in  the  columns 
of  daily  newspapers  for  such  situations  as  he  has  applicants  to 
fi!!.  and  he  may  advertise  in  a  general  way  for  the  co-operation 
of  large  contractors  and  employers  in  such  trade  journals  or 
special  publications  as  reach  such  '^^^^  employers,  whether  such 
trade  or  special  poumals  are  published  within  the  state  of  Illinois 
or  not;  provided,  that  not  more  than  four  hundred  dollars,  or 
as  much  thereof  as  shall  be  necessar}',  shall  be  expended  by  the 
superintendent  of  any  one  such  office  for  advertising  any  one 
year. 

"Sec.  G.  It  shall  be  the  duty  of  each  such  sperintendent  to 
make  report  to  the  state  bureau  of  labor  statistics  annually, 
uot  later  than  December  1st  of  each  year,  concerning  the  work 
of  his  office  for  the  year  ending  Octol>er  first  of  same  year,  to- 
gether with  a  statement  of  the  expenses  of  the  same,  including 
the  charges  of  an  interpreter  when  necessarv',  and  such  report 
shall  be  published  by  the  said  bureau  of  labor  statistics  annually 
with  its  coal  report.  Each  such  superintendent  shall  also  per- 
form such  other  duties  in  the  collection  of  statistics  of  labor,  as 
the  secretary  of  the  bureau  of  labor  statistics  may  require.    ' 

"Sec.  7.  Xo  fee  or  compensation  shall  be  charged  or  re- 
ceived, directly  or  indirectly,  from  persons  applying  for  emplov- 
ment  or  help  through  said  free  employment  ofiHccs;  and  any 
■superintendent,  assistant  superintendent  or  clerk,  who  shall  ac- 
cept, directly  or  indirectly,  any  fee  or  compensation  from  any 
applicant,  or  from  his  or  her  representative,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 
not  less  than  twenty-five  dollars  nor  more  than  fifty  dollars  and 
imi)rJ5oned  in  the  county  jail  not  more  than  thirty  days. 
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"Sec.  8.  In  no  case  shall  the  superintendent  of  any  free  em- 
ployment office  created  by  this  act,  furnish  or  cause  to  be  fur- 
nished, workmen  or  other  employes  to  any  applicant  for  help 
whose  employes  are  at  that  time  on  strike,  or  locked  out;  nor 
shall  any  list  of  names  and  addresses  of  applicants  for  employ- 
ment be  shown  to  any  employer  whose  employes  are  on  strike 
or  locked  out;  nor  shall  such  list  be  exposed  where  it  can  be 
copied  or  used  by  an  employer  whose  employes  are  on  strike  or 
locked  out. 

395  «ggc_  9_  The  term  ^applicant  for  employment'  as  used 
in  this  act  shall  be  construed  to  mean  any  person  seeking  work 
of  any  lawful  character,  and  'applicant  for  help'  shall  mean  any 
person  or  persons  seeking  help  in  any  legitimate  enterprise ;  andl 
nothing  in  this  act  shall  be  construed  to  limit  the  meaning  of 
the  term  'work'  to  manual  occupation,  but  it  shall  include  pro- 
fessional service,  and  any  and  all  other  legitimate  services. 

"Sec.  10.  No  person,  firm  or  corporations  in  the  cities  desig- 
nated in  section  1  of  this  act  shall  open,  operate  or  maintain  a 
private  employment  agency  for  hire,  or  where  a  fee  is  charged 
to  either  applicants  foT  employment  or  for  help,  without  first 
having  obtained  a  license  from  the  Secretary  of  State,  which 
license  shall  be  two  hundred  dollars  per  annum,  and  who  shall 
be  required  to  give  a  bond  to  the  people  of  the  state  of  Illinois, 
in  the  penal  sum  of  one  thousand  dollars  for  tlie  faithful  per- 
formance of  the  duties  of  private  employment  agent;  and  no 
such  private  agent  shall  print,  publish,  or  paint  on  any  sign, 
window,  or  newspaper  publication,  a  name  similar  to  that  of 
the  Illinois  free  employment  offices.  And  any  person,  firm  or 
corporation  violating  the  provisions  of  this  act,  or  any  part 
thereof,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  con- 
viction shall  be  fined  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars. 

"Sec.  11.  Whenever,  in  the  opinion  of  the  board  of  commis- 
sioners of  labor,  the  superintendent  of  any  free  employment 
office  is  not  duly  diligent  or  energetic  in  the  performance  of  his 
duties,  they  may  summon  sucli  superintendent  to  appear  before 
them  and  show  cause  why  he  should  not  be  recommended  to  the 
governor  for  removal,  and  vmlcss  such  cause  is  clearly  shown 
the  said  board  may  so  recommend.  In  the  consideration  of  such 
case  an  unexplained  low  percentage  of  positions  secured  to  ap- 
plicants for  situations  and  help  registered,  lack  of  intelligent 
interest  and  application  to  the  work,  or  a  general  inaptitude  or 
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inefficiency,  shall  be  considered  by  said  ^^^  board  a  sufficient 
ground  upon  which  to  recommend  a  removal.  And  if,  in  the 
opinion  of  the  governor,  such,  lack  of  efficiency  cannot  be  rem- 
edied by  reproval  and  discipline,  he  shall  remove  as  recom- 
mended by  said  board;  provided,  that  the  governor  may  at  any 
time  remove  any  superintendent,  assistant  superintendent  or 
clerk  for  cause. 

"Sec.  12.  All  such  printing,  blanks,  blank  books,  Sitationery 
and  postage  as  may  be  necessary  for  the  proper  conduct  of  the 
business  of  the  offices  herein  created  shall  be  furnished  by  the 
Secretary  of  State  upon  requisition  for  the  same  made  by  the 
secretary  of  the  bureau  of  labor  statistics.''^ 

Robert  N.  Holt  and  H.  T.  Wilcoxon,  for  the  plaintiff  in  error. 

H.  J.  Hamlin,  attorney  general,  Cliarles  S.  Deneen,  state's 
attorney,  and  Frank  W.  Blair,  for  the  people. 

MAGPiUDEE,  C.  J.  The  question  involved  in  this  case,  aris- 
ing out  of  the  refusal  of  the  trial  court  to  hold  certain  prop- 
ositions of  law  submitted  by  the  plaintiff  in  error,  is  the  con- 
stitutionality of  the  "act  to  create  free  employment  offices  in 
cities  of  certain  designated  populations,"  etc.,  as  set  forth  in 
the  statement  preceding  this  opinion. 

Section  8  of  the  act  in  question  contains  the  following  extra- 
ordinary provision:  "In  no  case  sliall  the  superintendent  of  any 
free  employment  office,  created  by  this  act,  furnish  or  cause  to 
be  furnished,  workmen  or  other  employes  to  any  applicant  for 
help,  whose  employes  are  at  that  time  on  strike,  or  locked  out ; 
nor  shall  any  list  of  names  and  addresses  of  applicants  for  em- 
ployment be  shown  to  any  employer  whose  employes  are  on 
strike  or  locked  out;  nor  shall  such  list  be  exposed,  where  it  can 
be  copied  or  used  by  an  employer,  whose  employes  are  on  strike 
or  locked  o;it."  The  act  purports  upon  its  face  ^'"^"^  to  be  a 
means  of  assisting  persons,  seeking  employment,  to  obtain  the 
eame,  and  also  of  assisting  employers,  who  need  labor  or  help, 
to  obtain  the  same.  And  yet  section  8  declares  that  any  em- 
ployer, whose  employes  are  on  a  strike,  or  have  been  locked  out, 
shall  not,  when  applying  for  help,  be  furnished  any  workmen 
or  other  employes.  And  not  only  so,  but  such  employers,  whose 
workmen  may  bo  on  a  strike  or  locked  out,  shall  not  be  allowed 
to  see  any  list  of  names  or  addresses  of  applicants  for  employ- 
ment. And  not  only  so,  but  no  such  list  of  applicants  for  em- 
ployment shall  be  placed  where  it  can  be  copied  or  used  by  an 
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employer  whose  employes  are  on  a  strike  or  locked  out.  Clearly, 
the  exception  contained  in  section  8  makes  the  act  void  as  a 
whole,  because  that  section  enters  into  and  pervades  the  whole 
act,  and  cannot  be  separated  from  it  without  defeating  the  in- 
tention of  the  legislature  in  passing  the  act. 

An  examination  of  the  different  provisions  of  the  act  shows 
tJiat  it  professes  to  be  for  the  benefit  of  employers,  as  well  as 
of  employes.  Section  1  provides  that  free  employment  offices 
are  thereby  created,  one  in  each  city  of  not  less  than  fifty  thou- 
sand population,  and  three  in  each  city  containing  a  population 
of  one  million  or  over,  ^'for  the  purpose  of  receiving  applica- 
tions of  persons  seeking  employment,  and  applications  of  per- 
S'ons  seeking  to  employ  labor."  If  one  of  the  purposes  of  creat- 
ing free  employment  offices  is  to  receive  applications  of  per- 
sons seeking  to  employ  labor,  what  justice  can  tliere  be  in  refus- 
ing to  entertain  the  applications  for  labor  of  employers  whose 
employes  may  be  on  a  strike,  or  may  be  locked  out,  irrespective 
cf  the  question  whether  or  not  there  is  any  good  reason  or  jus- 
tifiable cause  for  the  existence  of  such  strike  or  lockout?  By 
tlie  broad  terms  of  section  8,  the  employer  therein  mentioned 
is  deprived  of  the  right  to  have  any  workmen  furnished  to  him, 
or  to  have  any  list  of  applicants  for  employment  shown  to  him, 
or  to  have  any  such  list  exposed  where  he  can  possibly  ^^*  make 
use  of  it,  even  though  his  employes  may  have  gone  out  upon  a 
strike  for  no  good  cause  whatever.  A  lockout  has  been  defined 
to  be  the  closing  of  a  factory  or  workshop  by  an  employer, 
usually  in  order  to  bring  the  workmen  to  satisfactory  terms  by 
a  suspension  of  wages.  Even  though  an  employer  may  have  had 
just  cause  and  good  reason  for  closing  his  factory  or  workshop, 
yet,  even  in  such  case,  he  is  subjected  to  the  deprivation  enforced 
by  section  8. 

In  section  3  of  the  act  "the  superintendent  of  each  such  free 
emplojTnent  office  shall  receive  and  record  in  books  kept  for 
that  purpose  names  of  all  persons  applying  for  employment  or 
help,  designating  opposite  the  name  and  address  of  each  appli- 
cant the  character  of  employment  or  help  desired."  The  super- 
tendent  here  referred  to  is  to  be  appointed  by  the  governor,  not 
of  his  own  motion,  or  in  pursuance  of  his  ov/n  selection,  but 
upon  the  recommendation  of  the  state  board  of  commissioners 
of  labor,  which  consists  of  five  members,  three  of  them  •'manual 
laborers,"  and  the  remaining  members  "manufacturers  or  em- 
ployers of  labor  in  some  productive  industry"' :  2  Starr  &  Cur- 
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tis'  Annotated  Statutes,  2d  ed.,  p.  1807.  The  superintendent  is 
not  only  required  to  receive  and  record  the  names  of  applicants 
seeking  employment,  hut  also  of  applicants  seeking  help,  or  seek- 
ing to  employ  labor.  By  the  terms  of  section  4  the  superin- 
tendent is  required  to  report  to  the  state  bureau  of  labor  sta- 
tistics "the  number  of  applications  for  positions  and  for  help 
received."  Here,  again,  the  applications  of  employers  for  help 
are  treated  as  being  entitled  i;o  as  much  consideration  as  the 
applications  of  employes  for  positions  or  places  of  employment. 
The  lists  referred  to  in  section  4  are  required  to  show  "the  num- 
ber of  situations  desired,  and  the  number  of  persons  wanted  at 
each  specified  trade  or  occupation."  Full  information  is  thus 
obtained,  and  required  to  be  obtained,  by  these  superintendents, 
of  the  persons  wanting  workmen,  as  well  as  ^^^  of  the  persons 
wanting  employment.  Presumably,  the  needs  of  the  employers 
in  this  regard  cannot  be  known  to  the  superintendent  without 
the  action  of  the  employers  themselves  in  giving  information 
of  their  needs.  By  section  4,  also,  factory  inspectors  and  coal 
mine  inspectors  are  required  to  dd  all  they  reasonably  can  to  as^ 
sist  in  securing  situations  for  applicants  for  work,  and  it  is 
also  made  their  duty  to  describe  the  character  of  work  and 
cause  of  the  scarcity  of  workmen,  and  to  secure  for  the  free 
employment  offices  the  co-operation  of  the  employers  of  labor 
in  factories  and  mines.  It  is  also  made  the  duty  of  such  factory 
inspectors  and  coal  mine  inspectors  by  section  4  "to  immediately 
notify  the  superintendent  of  free  employment  offices  of  any  and 
all  vacancies  or  opportunities  for  employment  that  shall  come 
to  their  notice."  It  thus  appears  that  the  co-operation  of  the 
employers  of"  labor  in  factories  and  mines  is  to  be  sought.  In- 
spectors of  factories  and  mines  are  required  to  state  the  "cause 
of  the  scarcity  of  workmen,"  and  to  give  notice  "of  any  and  all 
vacancies  or  opportunities  for  employment  that  shall  come  to 
their  notice."  If  the  scarcity  of  workmen  shall  be  caused  by 
strikes  or  lockouts,  or  if  vacancies  exist  in  factories  or  coal 
mines  by  reason  of  strikes  and  lockouts,  the  inspectors  are  re- 
quired to  give  information  in  regard  to  the  same  to  these  super- 
intendents. Although  the  free  employment  offices  and  theix  su- 
perintendents are  located  only  in  cities  containing  not  less  than 
fifty  thousand  population  and  in  those  containing  a  population 
of  one  million  or  over,  yet  the  inspectors  are  required  to  report 
lo  them  as  to  the  condition  of  labor  in  factories  and  mines  any- 
where and  everywhere  in  the  state. 
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By  section  5  the  superintenjdent  is  required  "to  immediately 
put  himself  in  communication  with  the  principal  manufacturers, 
merchants  and  other  employers  of  labor,  and  to  use  all  dili- 
gence in  securing  the  co-operation  of  the  said  employers  of 
labor,  with  the  purposes  and  objects  ^****  of  said  employment 
offices."  Manufacturers  and  merchants  and  other  employers  of 
labor  are  thus  to  be  communicated  with,  and  all  diligence  is  to 
be  used  to  secure  their  co-operation  in  carrying  out  the  pur- 
poses and  objects  of  these  free  employment  agencies,  and  yet 
such  employers  are  to  be  deprived  of  all  the  benefit  to  be  de- 
rived therefrom,  if  those  employed  by  them  happen  to  be  on  a 
strike  or  to  be  locked  out,  whether  with  or  without  justifiable 
cause.  By  the  terms  of  section  9,  "applicant  for  employment'* 
means  "any  person  seeking  work  of  any  lawful  character";  and 
'^applicant  for  help"  means  "any  person  or  persons  seeking  help 
in  any  legitimate  enterprise." 

Thus,  all  the  way  through  the  act,  the  employer,  seeking  men 
to  work  for  him,  and  the  employe,  seeking  work  to  do,  are 
placed  upon  the  same  footing,  and  the  equally  entitled  to  the 
benefits  of  the  act  in  question.  Employers,  however,  are  arbi- 
trarily divided  into  two  classes — one  class  where  a  strike  or  lock- 
out may  exist,  and  another  class  where  no  strike  or  lockout 
exists.  There  is  no  rational  basis  in  law  or  justice  for  this 
distinction,  where  the  language  is  so  broad  as  to  include,  as 
well  those  who  have  caused  the  strike  or  lockout  for  good  rea- 
sons, as  those  who  have  caused  such  strike  or  lockout  without 
any  good  reason.  The  prohibition  contained  in  section  8  not 
only  affects  the  class  of  employers  there  named,  but  it  also 
affects  the  persons  seeking  employment,  with  whom  such  em- 
ployers might  othexwise  come  in  contact,  that  is  to  say,  not  only 
the  employers,  whose  men  are  on  a  strike  or  are  locked  out,  are 
affected  by  the  prohibition,  but  laborers  or  employes,  who  might 
desire  to  fill  the  places  of  the  employes  who  are  on  a  strike  or 
are  locked  out,  are  also  affected  by  it.  The  applicants  for  em- 
ployment are  deprived  of  the  privilege  of  working  for  the  class 
of  employers  nimed  in  section  8.  That  section,  therefore, 
strikes  at  the  interests  of  applicants  for  work  and  of  employers 
seeking  work  or  labor. 

^^^  All  employer  \^'hose  workmen  have  left  him  and  gone  upon 
a  strike,  particularly  vvdien  they  have  done  so  without  any  jus- 
tifiable cause,  is  entitled  to  contract  with  other  laborers  or  work- 
men to  fill  the  places  of  those  who  have  left  him.     Any  work- 
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man  seeking  work  has  a  right  to  make  a  contract  with  such 
iin  employer  to  work  for  him  in  the  place  of  any  one  of  the 
men  who  have  left  him  to  go  out  upon  a  strike.  Therefore, 
the  prohibition  contained  in  section  8  strikes  at  the  right  of 
contract,  both  on  the  part  of  the  laborer  and  of  the  employer. 
It  is  now  well  settled  that  the  privilege  of  contracting  is  both 
a  liberty  and  a  property  right.  Liberty  includes  the  right  to 
make  and  enforce  contracts,  because  the  right  to  make  and  en- 
force contracts  is  included  in  the  right  to  acquire  property. 
Labor  is  property.  To  deprive  the  laborer  and  the  employer  of 
this  right  to  contract  with  one  another  is  to  violate  section  2 
of  article  2  of  the  constitution  of  Illinois,  which  provides  that 
'•'no  person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law."  It  is  equally  a  violation  of  the  fifth  and 
fourteenth  amendments  of  the  constitution  of  the  United  States, 
which  provide  that  no  person  shall  be  deprived  of  life,  liberty 
or  pro]>erty  without  due  process  of  law,  and  that  no  state  shall 
deprive  any  person  of  life,  liberty  or  property  without  due  pro- 
cess of  law,  "nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws":  Ritchie  v.  People,  155  111.  98, 
4G  Am.  St.  Rep.  315,  40  N.  E.  454;  Adams  v.  Brenan,  177  111. 
194,  69  Am.  St.  Rep.  222,  52  N.  E.  314;  Gillespie  v.  People, 
188  111.  176,  80  Am.  St.  Rep.  176,  58  N.  E.  1007;  Piske  v. 
People,  188  111.  206,  58  N.  E.  985.  The  provision,  embodied 
in  section  8,  "is  a  discrimination  between  different  classes  of 
citizens  founded  on  no  justiiiable  ground,  and  an  attempt  to 
exorcise  legislative  power  in  behalf  of  certain  classes  and  against 
other  classes,  whether  laborers  seeking  work  or  employers.  It 
falls  under  the  condemnation  of  the  constitution.'' 

Section  8  draws  an  unwarrantable  distinction  between  work- 
men who  apply  for  situations  to  employers  where  there  is  no 
strike  or  lockout,  and  workmen  who  '^^^  do  not  so  apply,  and 
it  also  draws  an  unwarrantable  distinction  between  employers 
who  may  have  the  misfortune  to  be  the  victims  of  a  strike  or 
lockout,  and  employers  who  do  not  have  such  misfortune;  that 
is  to  say,  section  8  does  not  relate  to  persons  and  things  as  a 
class,  or  to  all  employers,  but  only  to  those  who  have  not  been 
the  victims  of  strikes  or  lockouts.  "Where  a  statute  does  this, 
where  it  does  not  relate  to  persons  or  things  as  a  class,  but  to 
particular  persons  or  things  of  a  class,  it  is  a  special  as  distin- 
guished from  a  general  law" :  Gillespie  v.  People,  188  111.  176, 
SO  Am.  St.  Rep.  176,  58  X.  E.  1007.     Judge  Cooley,  in  his  work 
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on  Constitutional  Limitations  (sixth,  edition,  pages  481,  483), 
i-aj'S:  "A  statute  would  not  be  constitutional  ....  which  should 
select  particular  individuals  from  a  class  or  locality,  and  sub- 
ject them  to  peculiar  rules,  or  impose  upon  them  special  obliga- 
tions or  burdens  from  which,  others  in  the  same  locality  or  class 

£,re  exempt Everyone  has  a  right  to  demand  that  he  be 

governod  by  general  rules,  and  a  special  statute  which,  with- 
out his  consent,  singles  his  case  out  as  one  to  be  regulated  by  a 
different  law  from  that  which  is  applied  in  all  similar  cases, 
would  not  be  legitimate  legislation,  but  would  be  such  an  arbi- 
trary mandate  as  is  not  within  the  province  of  free  govern- 
ments" :  Gillespie  v.  People,  188  111.  176,  80  Am.  St.  Eep.  176, 
58  N".  E.  1007.  V'The  conclusion  is  inevitable  that  this  section 
S  is  a  provision  ''in  aid  of  strikes  and  strikers,  whether  right 
or  wrong,  and  regardless  of  the  justice  or  the  propriety  of  the 
strike  or  lockout." 

By  the  terms  of  this  law,  the  statute  creates  free  employment 
agencies,  and  provides  for  the  payment  of  those  who  operate 
them  out  of  the  money  of  the  people  of  the  state;  and  yet  it 
singles  out  a  particular  class  of  citizens,  and,  without  cause,  de- 
prives tliem  of  the  benefits  of  the  provisions  of  the  act,  while 
it  grants  such  benefits  to  another  class  of  persons,  who  have  no 
greater  right  to  the  same  than  the  persons  subjected  to  the  de- 
privation. 

The  fourteenth  amendment  to  the  constitution  of  the  United 
States  provides,  that  "no  state  shall  make  or  '^^^  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  In  interpreting  this  provision  of  the  federal  constitu- 
tion, the  federal  and  state  courts  hold  an  act,  like  the  one  here 
under  consideration,  which  is  unduly  discriminating  and  partial 
in  its  character,  to  be  unconstitutional.  In  other  words,  legis- 
lation of  this  kind  is  condemned  by  the  courts.  The  legislature 
has  no  power  to  deny  to  the  employer,  whose  men  are  out  upon 
a  strike  or  are  locked  out  the  right  to  obtain  workmen  from  these 
free  employment  agencies,  and  at  the  same  time  to  grant  such 
right  to  other  employers  not  similarly  situated :  Millctt  v. 
People,  117  111.  294,  57  Am.  Rep.  869,  7  K  E.  631;  Eitcliie  v. 
People,  155  111.  98,  46  Am.  St.  Pep.  315,  40  N".  E.  454;  Ruhstrat 
V.  People,  185  111.  133,  76  Am.  St.  Pop.  30,  57  X.  E.  41. 
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X 

We  are  unable  to  see  why  the  doctrine,  recently  annoiincet'l 

by  the  supreme  court  of  the  United  States  in  the  case  of  Con* 
nolly  V.  Union  Sewer  Pipe  Co.,  184  U.  S.  541,  23  Sup.  Ct.  Eep. 
431,  is  not  precisely  applicable  to  the  facts  in  the  case  at  bar 
In  the  latter  case,  the  supreme  court  of  the  United  States  de- 
clared what  is  known  as  the  anti-trust  act  of  1893  of  the  state 
of  Illinois  to  be  unconstitutional  and  void,  as  being  in  conflict 
witli  the  provisions  of  the  fourteenth  amendment  above  quoted, 
upon  the  ground  that  it  improperly  discriminated  in  favor  of 
agricultural  products  or  livestock  in  the  hands  of  the  producer 
or  raiser:  People  v.  Butler  Street  Foundry  Co.,  201  111.  236,  6& 
N.  E.  349.  The  Illinois  act  of  1893  provided  substantially  that 
where  two  or  more  persons,  firms,  corporations  or  associations 
of  persons,  combined  their  capital,  skill  or  acts  in  respect  of 
tlieir  property,  merchandise  or  commodities  held  for  sale  or  ex- 
change, they  should  be  subjected  to  a  certain  penalty  as  being 
guilty  of  forming  a  trust,  but  the  ninth  section  of  the  act  con- 
tained this  exception,  to  wit:  ''The  provisions  of  this  act  shall 
not  apph^  to  agricultural  products  ^***  or  livestock  while  in  the 
hands  of  the  producer  or  raiser."'  In  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  541,  33  Sup.  Ct.  Eep.  431,  the  supreme 
court  of  the  United  States  said:  "'We  have  seen  that  under 
that  statute  all  except  producers  of  agricultural  commodities 
and  raisers  of  livestock,  who  combine  their  capital,  skill,  or  acts 
for  any  of  the  purposes  named  in  the  act,  may  l>e  punished  as 
criminals,  while  agriculturalists  and  livestock  raisers,  in  respect 
of  their  products  of  livestock  in  hand,  are  exempted  from  the 
operation  of  the  statute,  and  may  combine  and  do  that  Avhich, 
if  done  by  others,  would  be  a  crime  against  the  state.  The  stat- 
ute so  provides,  notwithstanding  persons  engaged  in  trade  or  in 
the  sale  of  merchandise  and  commodities,  within  the  limits  of  a 
state,  and  agriculturalists  and  raisers  of  livestock,  are  all  in  the 
same  general  class — that  is,  tliey  are  all  alike  engaged  in  do- 
mestic trade,  which  is  of  riglit  open  to  all,  subject  to  such  regu- 
lations, applicable  alike  to  all  in  like  conditions,  as  the  state 
may  legally  prescribe."  It  was  held  in  that  case,  that  such  dis- 
crimination against  those  engaged  in  business  other  than  the 
sale  of  agricultural  products  and  livestock  in  the  hands  of  pro- 
ducers, was  forbidden  by  the  clause  of  the  fourteenth  amend- 
ment, which  declares  that  no  state  "shall  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
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laws."  It  was  also  there  held  that  the  fourteenth  amendment, 
in  making  the  declaration  ahove  quoted,  "intended  not  only 
that  there  should  be  no  arbitrary  deprivation  of  life  or  liberty, 
or  arbitrary  spoliation  of  property,  but  that  equal  protection 
and  security  should  be  given  to  all  under  like  circnmstances  in 
the  enjoyment  of  their  personal  and  civil  rights ;  that  all  pcr- 
eons  should  be  equally  entitled  to  pursue  their  happiness  and 
acquire  and  enjoy  property;  that  they  should  have  like  access 
to  the  courts  of  the  country  for  the  protection  of  their  persons 
and  property,  the  prevention  *^^  and  redress  of  wrongs,  and  the 
enforcement  of  contracts;  that  no  impediment  should  be  inter- 
posed to  the  pursuits  of  anyone  except  as  applied  to  the  same 
pursuits  by  others  under  like  circumstances;  that  no  greater 
burdens  should  be  laid  upon  one  than  are  laid  upon  others  in 
the  same  calling  and  condition,"  etc.  V  These  principles  are  pre- 
cisely applicable  to  the  present  case,  where  a  greater  burden  is 
imposed  by  section  8  upon  employers  who  are  subjected  to  strikes 
and  lockouts,  than  upon  other  employers  in  the  same  calling 
and  condition,  who  are  not  subjected  to  such  strikes  and  lock- 
outs, irrespective  of  the  justice  or  propriety  of  the  strike  or 
lockout. 

It  is  claimed,  however,  by  the  attorney  general  that  section  <S 
can  be  eliminated  from  the  employment  act  without  invalidating 
the  rest  of  the  act.  Undoubtedly,  "if  different  sections  of  a 
statute  are  independent  of  each  other,  that  which  is  unconstitu- 
tional may  be  disregarded,  and  valid  sections  may  stand  and  be 
enforced.  But  if  an  obnoxious  section  is  of  such  import  that 
the  other  sections  without  it  would  cause  results  not  contem.- 
plated  or  desired  by  the  legislature,  then  the  entire  statute  must 
be  held  inoperative":  Connolly  v.  Union  Sewer  Pipe  Co.,  18-1 
U.  S.  541,  22  Sup.  Ct.  Eep.  431.  In  the  Connolly  case  it  was 
held  by  the  supreme  court  of  the  United  States  that  the  excep- 
tion, contained  in  section  9  of  the  Illinois  act  of  1893,  made 
the  whole  act  invalid.  Upon  this  subject  the  supreme  court  of 
the  United  States  there  say :  "The  first  section  of  the  act  here 
in  question  embraces  by  its  terms  all  persons,  firms,  corpora- 
tions, or  associations  of  persons  who  combine  their  capital,  skill 
or  acts  for  any  of  the  purposes  specified,  while  the  ninth  sec- 
tion declares  that  the  statute  shall  not  apply  to  agriculturalists 
or  livestock  dealers  in  respect  of  their  products  or  stock  in  hand. 
If  the  latter  section  be  eliminated  as  unconstitutional,  then  the 
net,  if  it   stands,   will   apply  to   agriculturalists   and   livestock 
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'•dealere.  Those  classes  would  in  that  way  be  reached  and  fined, 
Avhen,  evidently,  the  legislature  ^^**  intended  that  they  should 
n'ot  be  regarded  as  ojBEending  against  the  law,  even  if  they  did 
combine  their  capital,  skill,  or  acts  in  respect  of  their  products 
or  stock  in  hand.  Looking,  then,  at  all  the  sections  together, 
we  must  hold  that  the  legislature  would  not  have  entered  upon 
or  continued  the  policy  indicated  by  the  statute,  unless  agricul- 
turalists and  livestock  dealers  were  excluded  from  its  operation, 
and  thereby  protected  from  prosecution.  The  result  is,  that 
the  statute  must  be  regarded  as  an  entirety,  and  in  that  view  it 
must  be  adjudged  to  be  unconstitutional,  as  denying  the  equal 
protection  of  the  laws  to  those  within  its  jurisdiction,  who  are 
not  embraced  by  the  ninth  section." 

In  the  case  at  bar,  if  section  8  be  eliminated  from  the  em- 
ployment act,  the  other  sections  without  it  would  cause  results 
not  contemplated  or  desired  by  the  legislature.  This  is  so,  be- 
cause without  the  obnoxious  clause  or  section,  all  employers,  in- 
cluding those  whose  workmen  are  out  upon  a  strike  or  are  locked 
out,  as  well  as  all  others,  would  be  entitled  to  the  benefits  of 
the  act.  But  clearly  it  was  the  intention  of  the  legislature,  by 
inserting  section  8  in  the  act,  to  deprive  the  class  of  employers 
therein  named  of  the  benefits  of  the  act.  Consequently,  the 
elimination  of  that  section  would  not  be  in  accordance  with  the 
manifest  intention  of  the  legislature.  An  elimination  of  sec- 
tion 8  would  make  the  act  apply  to  all  classes  of  employers,  and 
thereby  cause  a  result  evidently  not  contemplated  or  desired  by 
the  legislature.  If  all  the  sections  of  the  act  be  construed  to- 
gether, it  is  evident  that  the  legislature  would  not  have  created 
the  free  employment  agencies  in  question,  unless  the  class  of 
employers  mentioned  in  section  8  were  excluded  from  the  opera- 
tion of  the  act.  It  follows  that  the  employment  act  of  April 
11,  1899,  must  be  regarded  as  unconstitutional  as  an  entirety. 
'./  Section  10  of  the  act,  under  which  the  present  prosecution 
'  was  instituted,  depends  upon  all  the  other  provisions  "***''  of 
the  act,  and  is  so  connected  with  them  that  it  cannot  stand  by 
itself.  Section  1  of  the  act  provides  for  the  creation  of  free 
emploj^ment  agencies,  and  section  7  of  the  act  provides  that  no 
fee  or  compensation  shall  be  charged  or  received  directly  or  in- 
directly from  persons  applying  for  employment  or  help  from 
the  free  employment  offices.  Section  10,  following  immediately 
upon  the  provisions  in  reference  to  free  employment  agencies 
where  no  fee  is  charged,   provides   that  no  person,   etc.,  shall 
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maintain  a  private  employment  agency  for  hire,  or  where  a  fee 
is  charged,  without  first  having  obtained  a  license,  etc.,  which 
license  is  fixed  at  the  sum  of  two  hundred  dollars  per  annum. 
Whatever  else  may  have  been  the  purpose  of  section  10,  whether 
designed  for  revenue  or  for  regulation,  or  as  an  exercise  of 
the  police  power,  or  otherwise,  its  evident  design  was  to  dis- 
courage the  existence  of  private  employment  agencies  by  com- 
pelling them  to  pay  a  heavy  license  fee,  and  to  throw  business 
into  the  hands  of  free  employment  agencies  where  no  fee  is 
charged.  V  The  purpose  also  of  section  10  was  to  prevent  imita- 
tion  of  the  name  of  the  free  employment  agencies  in  the  mode 
therein  indicated.  It  follows  that  the  wliole  act,  including  sec- 
tion 10,  relates  to  but  one  subject,  the  creation  and  operation 
of  free  employment  agencies;  and  when  the  act  is  declared  un- 
constitutional so  far  as  the  free  employment  agencies  are  con- 
cerned, section  10  falls  with  the  balance  of  the  act,  because  it 
is  merely  a  part  of  the  scheme  to  promote  the  business  of  the 
free  employment  agencies  and  secure  their  successful  operation. 
Section  10  provides  that  any  person,  etc.,  violating  the  provi- 
sions of  the  act,  or  any  part  thereof,  shall  be  deemed  guilty  of 
a  misdemeanor.  Therefore,  any  superintendent  who  furnishes 
or  causes  to  be  furnished  workmen  or  other  employes  to  any 
applicant  for  help  whose  employes  are  at  that  time  on  strike 
or  locked  out,  or  shall  show  to  any  such  employer  any  list  of 
names  and  addresses  of  applicants  for  employment,  or  expose 
the  same  where  '^^^  it  can  be  copied  or  used  by  such  employer, 
would  be  deemed  gnilty  of  a  misdemeanor  and  subject  to  the 
punishment  prescribed  by  section  10.  Section  10  is  directed 
mainly  against  the  imitation  by  private  employment  agencies  of 
the  name  of  the  Illinois  free  employment  ofhces,  and,  of  course, 
if  the  part  of  the  act  in  reference  to  such  free  employment  of- 
fices is  void  for  the  reasons  already  stated,  then  the  necessity  for 
section  10  no  longer  exists.  There  can  be  no  doubt  that  section 
10  "would  never  have  been  enacted  as  a  law  without  the  re- 
mainder of  the  act The  legislature  would    not    provide 

against  imitation  of  something  having  no  existence,  and  would 
provide  for  the  free  agencies  before  providing  that  they  should 
not  be  imitated.'^ 

X-  In  the  case  of  Price  v.  People,  193  111.  114,  86  Am.  St.  Pep. 
306,  61  N".  E.  844,  the  validity  of  section  10  only  of  tlie  free 
employment  agency  act  was  pased  upon.  Although  the  errors 
assigned  in  that  case  were  broad  enough  to  have  raised  the  ques- 
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tion  of  the  validity  of  the  entire  act,  yet  the  only  question  pre- 
fiented  by  counsel  in  their  arguments  in  that  case  was  the  valid- 
ity of  section  10.  It  was  there  held  that  section  10,  requiring 
persons  operating  private  employment  agencies  for  hire  in  certain 
cities  to  pay  a  license  fee  of  two  hundred  dollars  per  annum,  and 
give  a  bond  for  one  thousand  dollars,  was  not  unconstitutional, 
upon  the  grounds  that  conducting  a  private  employment  agency 
for  hire  is  an  occupation,  for  which  the  legislature  may  require 
a  license  fee,  in  order  to  promote  the  public  welfare,  and  that,  in 
the  exercise  of  its  police  power,  the  legislature  may  provide  that 
an  occupation,  which  is  a  proper  subject  of  such  power,  shall 
not  be  followed,  except  under  a  license  issued  by  public  authority 
upon  the  payment  of  a  license  fee,  and  the  execution  of  a  bond 
in  accordance  with  the  purposes  of  the  act.  But  section  10,  as 
there  passed  upon,  was  considered  as  standing  by  itself,  and 
without  reference  to  its  connection  with  the  balance  of  the  act. 
Xo  decision  was  there  made  as  to  the  validity  of  the  act  as  an 
^'^^  entirety.  Upon  further  reflection  we  are  satisfied  that, 
while  the  views  there  expressed  may  be  correct  as  applicable 
to  a  section  like  section  10  standing  by  itself,  yet  when  applied 
to  section  10  as  a  part  of  the  whole  act,  they  ouglit  not  to  be 
adhered  to.  The  case  of  Price  v.  People,  193  111.  114,  86  Am. 
St.  Eep.  306,  61  A^.  E.  811,  was  decided  in  October,  1901,  and 
the  rehearing  therein  applied  for  was  denied  in  Decmber,  1901. 
Since  that  time,  to  wit,  in  March,  1902,  the  supreme  court  of  the 
United  States  has  announced  its  decision  in  Connolly  v.  Union 
Sewer  Pipe  Co.,  181  U.  S.  511,  22  Sup.  Ct.  Eep.  431,  and  the 
latter  case  hold  tliat  legislation,  containing  such  an  exception  as 
section  8  of  the  act  of  April  11,  1899,  is  in  contravention  of  the 
fourteenth  amendment  of  the  constitution  of  the  United  States. 
As  the  supreme  court  of  the  United  States  is  paramount  author- 
ity upon  all  questions  relating  to  the  interjDretation  of  tlie 
constitution  of  tlie  United  States,  we  feel  it  to  be  our  dutv  to 
follow  the  holding  of  that  court  to  the  effect  that  such  legisla- 
tion, as  is  here  under  consideration,  is  a  violation  of  the  four- 
teenth amendment :  Mapes  v.  Scott,  94  111.  379.  Therefore,  the 
case  of  Price  v.  People,  193  111.  114,  86  Am.  St.  Pep.  306,  61  X. 
E.  844,  is  overruled. 

Counsel  for  the  plaintiff  in  error  are  correct  in  the  contention 
that  section  2  of  the  act  of  April  11,  1899,  is  violative  of  the  con- 
stitution of  Illinois.     Section  2  of    the    act,  after  fixing    the 
amount  of  salaries  to  be  paid  tlie  superintendent,  assistant  su- 
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pcrintencleiit  and  clerks,  provides  as  follows:  "Which  sums,  to- 
gether with  proper  amounts  for  defraying  the  necessary  costs 
of  equipping  and  maintaining  the  respective  offices,  shall  be  paid 
out  of  any  funds  in  the  state  treasury  not  otherwise  appropri- 
ated." This  provision  is  in  conflict  with  section  16  of  article 
4  of  the  constitution  of  this  state,  which  provides  as  follows : 
^^The  general  assembly  shall  make  no  appropriation  of  money 
out  of  the  treasury  in  any  private  law.  Bills  making  appro- 
jjriations  for  the  pay  of  members  and  officers  of  the  general  as- 
sembly, and  for  the  salaries  of  the  officers  of  the  government, 
shall  contain  '*-^**  no  provision  on  any  other  subject" :  1  Starr 
&  Curtis'  Annotated  Statutes,  2d  ed.,  p.  131.  The  superin- 
tendents, assistant  superintendents  and  clerks,  mentioned  in  the 
aet,  are  officers  of  the  government  within  the  meaning  of  section 
le,  as  construed  in  the  case  of  Eitchie  v.  People,  155  111.  98,  46 
Am.  St.  Eep.  315,  40  X.  E.  454,  and,  therefore,  their  salaries 
must  be  provided  for  by  separate  act  or  bill.  Section  16  of  arti- 
cle 4  makes  such  appropriations  an  independent  subject  of  leg- 
islation, and  consequently  section  2  is  void.  If  the  act  were 
otherwise  constitutional,  section  2,  being  distinct  and  separable 
from  the  balance  of  the  act,  would  not  affect  the  same,  and  could 
be  eliminated  so  as  to  allow  the  remainder  of  the  act  to  stand. 
Pvrt  in  view  of  the  considerations  already  presented,  the  whole 
of  the  act,  including  section  2,  must  fall. 

Accordingly,  the  judgment   of   the  criminal  court  of   Cook 
county  is  reversed. 

Carter   and  Boggs,  JJ.,  do  not    concur    in  the    conclusion 
reached  by  the  majority  of  the  court. 


The  Eight  to  Contract  as  one  sees  fit  stands  untrammeled,  as  a 
general  rule;  but  the  state  may  restrict  it  in  the  interest  of  pub- 
lic health,  morals,  and  the  like:  Davis  Coal  Co.  v.  Polland,  15^  Ind. 
007,  92  Am.  St.  Eep.  319,  62  N.  E.  492;  Gillespie  v.  People,  188  111. 
176,  80  Am.  St.  Eep.  176,  58  N.  E.  1007.  For  instances  of  statutes 
having  a  tendency  to  invade  this  right  as  between  employer  and 
employe,  sea  State  v.  Kreutzberg,  114  Wis.  .5.30,  90  N.  W.  1098,  91 
Am.  St.  Eep.  934,  and  cases  cited  in  the  cross-reference  note  thereto; 
State  V.  Buchanan,  29  Wash.  602,  70  Pac.  52,  92  Am.  St.  Eep.  930, 
and  ca'^cs  cited  in  the  cross-reference  note  thereto;  Kilpatrick  v. 
Grand  Trunk  Ey.  Co.,  74  Vt.  288,  93  Am.  St.  Eep.  887,  52  Atl.  531; 
Cleveland  v.  Clements  Bros.  etc.  Co.,  G7  Ohio  St.  197,  93  Am.  St, 
Eep.  670,  65  N.  E.  SS5. 

As  to  Statutes  Void  in  Part,  sec  Ballentine  v.  Willey,  3  Idaho,  496, 
31  Pac.  994,  ante,  p.  17,  and  cases  cited  in  the  cross-reference  note 
thereto. 

Am.  St.  Eep.,  A"ol.  95—17 
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COBB  V.  COMMISSIONERS  OF  LIN'COLN  PAEK. 

[202  111.  427,  67  N.  E.  5.] 

PUBLIC  WATERS.— The  Title  to  the  Soil  of  Navigable 
Waters,  below  high-water  mark  is  in  the  sovereign,  except  so  far  a» 
a  citizen  has  acquired  rights  in  it  by  grant,  prescription,  or  usage; 
and  this  title,  whether  in  the  sovereign  or  the  subject,  is  held  sub- 
ject to  the  public  right  of  navigation  and  fishing,      (pp.  258,  259.) 

PUBLIC  WATERS— Submerged  Land.— The  Legislature  of  Il- 
linois is  competent  to  grant  the  submerged  lands  of  Lake  Michigan 
to  park  commissioners  for  certain  specific  purposes,     (p.  260.) 

PUBLIC  WATERS— Wharves.— The  Owner  of  Submerged 
Lands  has  a  right  to  say  whether  he  will  allow  the  owner  of  ad- 
joining dry  land  to  build  out  a  wharf  into  the  water  on  the  soil 
of  the  former,     (p.  261.) 

PUBLIC  WATERS— Structures  on  Submerged  Lands. — A  ri- 
parian owner  has  no  right  to  build  any  structures  on  the  submerged 
lands  in  front  of  his  own  land  unless  he  owns  such  submerged  lands 
or  has  license  to  do  so.     (p.  264.) 

PUBLIC  WATERS— Wharves.— The  Title  of  the  Owner  of 
Submerged  Lands  is  not  burdened  with  an  easement  in  favor  of  the 
owner  of  adjoining  upland  to  build  wharves  out  to  navigable  water, 
(p.  264.) 

PUBLIC  WATERS— Wharves,  License  from  Secretary  of  War 
to  Build. — The  right  of  the  owner  of  upland  to  construct  a  wharf 
over  the  submerged  land  of  his  neighbor,  without  the  latter 's  con- 
sent, cannot  be  acquired  by  obtaining  a  license  from  the  Secretary 
of  War.     (p.  265.) 

Pence  &  Carpenter,  for  the  appellant. 
Frank  Hamlin,  for  the  appellees. 

*^^  CAETEE,  J.  The  only  question  in  this  case,  as  stated 
by  appellant,  is  whether  the  o^^oier  of  land  bordering  on  and 
adjacent  to  the  waters  of  Lake  Michigan  has  a  right  of  access 
from  his  own  property  to  a  point  in  the  lake  where  the  waters 
are  na\agable,  and  whether,  in  the  exercise  of  this  right,  he  may 
erect  a  wharf  or  pier  from  his  shore  line  over  the  submerged 
lands  in  the  shallow  water  to  the  point  of  navigability  in  the 
lake.  Appellant  insists  that  the  riparian  owner  has  this  right 
of  access,  and  ^^^  that  it  includes  the  right  to  wharf  out — • 
tliat  is,  to  erect  wharves  and  piers  in  front  of  his  land. 

The  riparian  owner's  right  cf  access  from  his  land  to  the 
lake — in  other  words,  the  right  to  pass  to  and  from  the  waters 
uf  the  lake  within  the  width  of  his  premises  as  tliey  border  on 
the  lake — has  been  expressly  recognized  by  this  court  as  a  com- 
mon-law right,  which  cannot  be  taken  from  him  without  just 
compensation:  Eevell  v.  People,  177  111.  4G8,  69  Am.  St.  Eep. 
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257,  52  N.  E.  1052.  In  a  large  number  of  the  cases  relied  on 
by  the  appellant  this  right  of  access  was  the  only  question  in- 
volved, and  they  are  authority  only  to  that  extent.  It  is  true, 
the  courts  in  many  cases  have  indulged  in  general  expressions  as 
to  what  is  included  in  the  owner's  right  of  access  to  the  water, 
and  have  stated  the  right  to  erect  wharves  and  piers  as  one  of 
the  rights  included  therein;  but  this  was  by  way  of  illustration, 
and  was  not  necessary  to  the  decision  of  the  case.  Many  judges, 
in  dealing  with  the  question  of  riparian  rights,  seem  to  have 
enlarged  on  those  rights,  and  to  have  assumed  that  the  right 
to  erect  a  wharf  on  the  shore  and  into  the  water,  even  to  the 
point  of  navigability,  was  a  common-law  right,  although  the 
point  decided  did  not  involve  this  question. 

This  whole  subject  is  intimately  connected  with  the  ownership 
of  the  soil  under  the  water  of  the  sea,  lake  or  navigable  stream, 
as  the  case  ma,y  be.  In  England,  since  the  time  of  Lord  Hale, 
it  has  been  treated  as  settled  that  the  title  in  the  soil  of  the  sea 
or  of  arms  of  the  sea,  below  ordinary  high-water  mark,  is  in  the 
sovereign,  except  so  far  as  an  individual  or  a  corporation  has  ac- 
qiiired  rights  in  it  by  express  grant  or  by  prescription  or  usage, 
and  that  this  title,  jus  privatum,  whether  in  the  sovereign  or  in 
'the  subject,  is  held  subject  to  the  public  right,  jus  publicum,  of 
navigation  and  fishing :  Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup, 
Ct.  Eep.  548.  This  is  the  doctrine  of  this  state  as  applied  to 
the  lands  under  the  navigable  waters  of  Lake  Michigan :  People 
v.  Kirk,  162  111.  138,  53  Am.  St.  Eep.  277,  45  K  E.  830;  Eevell 
V.  People,  177  111.  4G8,  G9  Am.  St.  Eep.  257,  52  N.  E.  1052. 

^^2  The  state  has  granted  the  land  covered  by  the  waters  of 
Lake  Michigan  that  lies  immediately  in  front  of  appellant's 
lands  to  appellees,  the  park  commissioners,  for  certain  specific 
purposes,  and  the  title  thereito  is  now  in  them  for  the  purposes 
declared  in  the  act:  Act  of  June  15,  1895;  Laws  1895,  p.  282. 
This  the  legislature  was  competent  to  do:  People  v.  Kirk,  1G2 
111.  138,  53  Am.  St.  Eep.  277,  45  N.  E.  830.  The  property  in 
tlie  dry  land  or  upland  being  in  one  person  and  the  property  in 
tlie  submerged  land  immediately  in  front  thereof  being  in  an- 
cther,  it  would  seem  to  be  only  consonant  with  legal  principles 
that  tlie  consent  of  the  latter  must  be  obtained  before  any  erec- 
tions can  be  put  on  the  submerged  soil.  But  the  appellant 
claims  that  by  the  common  law  he  had  the  right  to  erect  a  wharf 
or  other  structure  in  aid  of  navigation  on  the  submerged  land 
in  front  of  his  upland,  and  that  the  title  of  appellees  is  burdened 
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with  such  easement  or  right  in  him.  In  Revell  v.  People,  we 
said  (page  484,  177  111.,  page  157,  G9  Am.  St.  Eep.,  and  page 
1057,  53  N.  E.)  :  "In  the  well-known  case  of  Sliively  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ot.  Eep.  548,  the  supreme  court  of  the 
United  States,  after  a  thorough  examination  of  the  authorities, 
held  that  the  common  law  of  England  is  the  law  of  this  country 
upon  the  question  of  the  rights  of  a  shore  owner,  except  where 
it  has  been  modified  by  the  constitutions,  statutes  or  usages  of 
the  dilTcrent  states  or  by  the  constitution  and  laws  of  the  United 
States.  The  court  also  held  that  the  rights  of  these  owners 
have  been  committed  to  the  several  states,  and  that  each  state 
lias  dealt  with  the  lauds  under  tide  water  within  its  boundaries 
according  to  its  own  notion  of  right  and  public  policy."  "This 
state  has  atl opted  the  common  law  as  it  existed  prior  to  ]\Iarch 
24,  1606 — the  fourth  year  of  James  I — and  in  the  a]>sence  of 
any  statute  of  the  state  changing  the  common  law  in  regard  to 
rights  of  riparian  or  littoral  owners,  the  common  law  as  it  then 
existed,  must  control":  Page  479,  177  111.,  page  257,  69  Am. 
St.  Eep.,  and  page  1055,  52  JST.  E.  "We  are  aware  of  no  statute 
of  this  state  changing  the  common  law,  nor  has  there  been  es- 
tablished "^^^  any  custom  or  usage  which  modifies  the  common 
law":  Page  484,' 177  111.,  page  257,  69  Am.  St.  Eep.,  and  page 
1057,  52  "X.  E. 

What,  then,  is  the  common  law  in  regard  to  the  right  of  a 
riparian  owner  to  build  a  wharf  out  from  his  upland  into  the 
Avaters  of  the  lake? 

In  a  note  to  City  of  ^Madison  v.  flayers,  40  L.  E.  A.  635,  tlic 
author  treats  the  whole  subject  of  the  right  to  build  wharves  ex- 
haustively. In  England  there  were  several  adverse  rights  to  be 
considered  in  determining  whether  or  not  a  riparian  owner  had 
a  right  to  construct  a  wharf.  We  need  refer  to  but  two  in  tiiis 
discussion.  There  was  tbe  king's  jus  privatum  in  the  soil  cover,  d 
by  water,  and  there  was  the  jus  publicum,  wliich  was  the  right 
to  have  the  water  kept  free  from  obstructions  for  the  purpose 
of  navigation.  An  interference  with  this  latter  right  was  a 
nuisance,  and  would  be  abated  as  such.  It  is  stipulated  in  the 
case  at  bar  that  the  appellant's  wharf,  if  erected,  would  not  ob- 
struct, interfoxe  with,  burden  or  j)i"cvent  navigation  upon  Lake 
Michigan.  This  question  is,  tiiercfore,  not  in  the  case.  An  in- 
vasion of  the  king's  jus  ]irivatuni,  or  private  property  in  the  soil 
covered  by  walcr,  was  a  pur]>rcsture.  It  is  laid  dov/n  by  all  the 
old  ^^■ritcrs  ibat  it  mi^ht  be  committed  eitlier  a.o-ainst  the  kin^r. 
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tlie  lord  of  the  fee  or  any  otlicr  subject.  A  purpresture  is  not  a 
nuisance  unless  it  also  interferes  witli  navigation.  It  may  be 
abated  by  the  crowii  or  the  owner  of  the  sliore,  or  restrained  by 
injunction  at  the  suit  of  the  attorney  general,  whether  it  cre- 
ates a  nuisance  or  not.  The  remedy  for  the  crown  was  either 
by  an  information  of  intrusion  at  the  common  law,  or  by  an  in- 
formation at  the  suit  of  the  attorney  general  in  equity.  In  case 
of  a  judgment  upon  an  information  of  intrusion,  the  erection 
complained  of,  vrhether  it  was  a  nuisance  or  not,  was  abated. 
But  upon  a  decree  in  equity,  if  it  appeared  to  be  a  mere  pur- 
prosture  without  being  at  the  same  time  a  nuisance,  the  court 
might  direct  an  inquiry  to  be  made  whether  it  was  more  bene- 
ficial to  the  crown  to  abate  the  purpresture  ^^■*  or  to  suffer  the 
erections  to  remain  and  be  arrented:  Lord  Hale  in  Harg.  Law 
Tracts,  p.  85;  Coulson  &  Forbes  on  Waters,  p.  15;  Wood  on 
iSTuisanccs,  sec.  84;  Eden  on  Injunctions,  c.  11;  Story's  Equity 
.Turisprudence,  sec.  922;  Gould  on  Waters,  sec.  21;  Angell  on 
Tide  Waters,  p.  200;  Revell  v.  People,  177  111.  468,  69  Am.  St. 
Rep.  257,  52  N  E.  1052;  Shively  v.  Bowlby,  152  U.  S.  1,  14 
Sup.  Ct.  Ecp.  548,  and  cases  cited. 

It  has  been  generally  recognized  by  the  courts  that  wharves 
are  almost  as  essential  to  commerce  as  the  waterways  themselves. 
Tlie  proceeding  at  the  common  law  to  obtain  leave  to  build  a 
wharf  on  the  king""s  tide  land  was  by  a  writ  of  ad  quod  damnum 
to  ascertain  what  injur}^  Avould  ensue.  Upon  the  return  of  a 
favorable  verdict  the  proposed  work  was  authorized  by  the 
king's  license.  Without  such  a  writ  and  a  favorable  inquisition 
thereof,  those  who  erected  such  purprestures  did  it  at  their  peril 
and  took  the  risk  of  the  structure  being  pronounced  a  nuisance 
or  abated:  Gould  on  Waters,  sec.  21;  Concord  Mfg.  Co.  v,  Rob- 
ertson, 66  ^^  H.  1,  25  Ath  718;  King  v.  Russell,^  6  Barn.  &  C. 
566.  The  language  used  shows  that  the  owner  of  the  submerged 
soil,  at  common  law,  had  the  right  to  say  wliether  he  would  al- 
low the  owner  of  the  adjoining  dry  land  to  build  out  a  wharf 
into  the  water  on  the  soil  of  the  former,  or  not. 

In  Storer  v.  Ereeman,  6  Mass.  435,  4  Am.  Dec.  155,  it  was  said 
that  one  of  the  earliest  objects  to  which  the  settlers  in  Massa- 
chusetts gave  their  attention  was  commerce.  For  this  purpose 
wharves  erected  below  high-water  mark  were  a  necessity.  But 
the  colony  was  not  able  to  build  them  at  public  expense.  To  in- 
duce persons  to  erect  them  the  common  law  of  England  was  al- 
tered by  ordinance,  providing  that  the  proprietors  of  land  ad- 
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joining  on  the  sea  sliould  hold  to  low-water  mark  where  the  tide 
did  not  abate  more  than  one  hundred  rods.  This  was  the  ordi- 
nance of  1647,  commonly  known  as  the  "ordinance  of  1641": 
Commonwealth  v.  Alger,  7  Cush.  53. 

How  the  American  colonies,  the  original  states  of  the  Union, 
modified  the  common  law  to  suit  their  needs,  '*^'*  both  by  custom 
and  usage  and  by  statute,  is  elaborately  discussed  by  Mr.  Justice 
Gray  in  Shivcly  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  Eep.  548, 
and  it  would  be  a  work  of  supererogation  to  review  the  ground 
he  has  so  ably  covered.  His  conclusion  is:  "There  is  no  uni- 
versal and  uniform  law  upon  the  subject,  but  that  each  state 
has  dealt  with  the  lands  under  the  tide  waters  within  its  borders 
according  to  its  own  views  of  justice  and  policy,  reserving  its 
own  control  over  such  lands,  or  granting  rights  therein  to  in- 
dividuals or  corporations,  whether  o\^Tiers  of  the  adjoining  up- 
land or  not,  as  it  considered  for  the  best  interests  of  the  public. 
Great  caution,  therefore,  is  necessary  in  applying  precedents  in 
one  state  to  cases  arising  in  another." 

A  number  of  American  cases  sustaining  the  right  of  the  ri- 
parian owner  to  wharf  out  seem  to  be  based  on  expressions  as 
to  the  common  law  found  in  some  of  the  English  cases;  others 
are  really  founded  on  the  rule  of  the  state  extending  the  owner- 
fcliip  of  the  riparian  owner  to  the  center  thread  of  the  stream. 
A  large  number  of  these  cases  merely  determine  the  riparian 
owner's  right  of  access,  and  the  right  to  wharf  out  was  not  in 
controversy.  The  cases  most  generalb/  relied  on  in  this  countrv 
to  sustain  this  right  are  Button  v.  Strong,  1  Black,  23,  Railroad 
Co.  V.  Schurmeicr,  7  Wall.  272,  Yates  v.  Milwaukee,  10  Wall. 
497,  and  Illinois  etc.  E.  R.  Co.  v.  Illinois,  146  TJ.  S.  387,  13. 
I'he  authority  of  these  cases  has  been  substantially  repudiated 
by  Shively  v.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct.  Eep.  548,  in 
which  it  was  said  that  none  of  the  three  cases  first  named  called 
for  the  laying  down  or  defining  of  any  general  rule,  independent 
of  local  law  or  usage  or  of  the  particular  facts  before  the  court. 
Speaking  of  these  cases  tliis  court  said  in  Eevell  v.  People  (page 
488,  177  111.,  69  Am.  St.  Eep.  257,  52  N".  E.  1059)  :  "If  the 
tliree  cases  cited  did  not  call  for  the  laying  down  of  a  general 
rule  independently  of  local  law  or  usage  in  the  states,  as  was 
held  in  tlie  Shively  case,  the  doctrine  laid  down  in  the  Illinois 
Central  case  could  not  be  predicated  upon  those  cases,  ilore- 
ovcr,  we  regard  tlie  rule  establisbcd  by  the  common  law  as  '^"^  the 
safer  and  better  doctrine,  and  as  each  state  has  the  right  to 
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<letermiii€  for  itself  the  title  and  riglits  of  riparian  owners  with- 
in its  border,  we  regard  it  a  better  policy  for  all  concerned  to 
adliere  to  the  common-law  rule,  rather  than  follow  the  doctrine 
laid  down  in  the  Illinois  Central  case." 

In  Scranton  v.  Wheeler,  179  U.  S.  141,  21  Sup.  Ct.  Rep.  48, 
the  only  questions  to  be  decided  were  the  right  of  access  to  a 
navigable  stream,  and  the  owner's  right  to  compensation  when 
this  right  of  access  M^as  injured  or  lost  by  any  act  of  the  general 
government  in  aid  of  navigation.  In  Morris  v.  United  States, 
174  U.  S.  196,  19  Sup.  Ct.  Eep.  649,  it  was  held  that  the  claim- 
ants Avere  not  riparian  owners,  as  a  public  street  intervened  be- 
tween them  and  the  river,  and  consequently  there  was  no  ques- 
tion of  tlie  extent  of  riparian  rights  to  be  decided.  In  the 
Eevcll  case  this  court  stated  the  rights  of  a  riparian  owner,  at 
common  law,  to  be  the  right  to  accretions  and  the  right  of  ac- 
cess— that  is,  the  right  to  pass  to  and  from  the  waters  of  the 
lake  within  the  width  of  his  premises  as  bordered  on  tbe  lake, 
and  tben  said  (page  484)  :  "These  are  common-law  rights,  and, 
as  we  understand  the  law,  they  are  the  only  common-law  rights 
]>ossessed  by  the  shore  owner.  Otlier  rights  may  bave  been  con- 
ferred in  different  states  by  statute,  usage  or  custom,  but  the 
question  involved  hei"e  is,  whether  such  additional  rigbts  exist 
in  this  s-tate."  It  is  further  said  (page  485)  :  "Under  the  com- 
mon law  as  declared  in  this  case  (Shively  v.  Bowlby,  152  U.  S. 
1,  14  Sup.  Ct.  Rep.  548),  and  it  is  fully  sustained  by  the  au- 
thorities, it  is  apparent  that  appellant,  as  owner  of  premises 
bounded  on  Lake  Michigan,  took  no  title  to  any  submerged 
lands  under  the  waters  of  the  lake,  nor  did  he,  by  virtue  of  be- 
ing a  shore  owner,  have  any  right  to  construct  piers  upon  the 
sul)mcrged  lands  without  the  consent  of  the  state."  The  ques- 
tion to  be  decided  in  the  Itevell  case  was,  whether  the  riparian 
owner  had  the  right  to  build  piers  out  in  the  water  in  order  to 
protect  the  shore  of  his  lands  from  erosion.  This  right  was  de- 
nied, and  the  ^^''  court  further  said  (page  489)  :  "As  we  under- 
stand the  common  law,  any  structure  placed  upon  the  land  of 
the  state  below  or  beyond  the  water's  edge  in  the  waters  of  the 
lake  is  a  purprcsture,  and  may  be  abated  in  a  proceeding  iu- 
rti tilted  on  behalf  of  the  people.'' 

After  a  careful  reading  of  the  authorities  we  see  no  reason 
to  recede  from  the  position  taken  in  the  Revcll  case,  and  are 
satisfied  that  by  the  common  law,  unmodified  by  local  usage,  cus- 
tom or  statute,  a  riparian    owTier   had    no    right  to  build  any 
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structures  on  the  submerged  lands  in  front  of  his  own  land  un- 
less he  owned  such  submerged  lands  or  had  a  license  to  do  so. 
The  title  of  the  owner  of  such  submerged  lands  is  not  burdened 
with  an  easement  in  favor  of  the  owner  of  the  adjoining  up- 
land to  build  wharves  out  to  navigable  water.  Such  being  the 
common  law,  it  is  the  law  of  this  state  until  altered  by  the  legis- 
lature. 

Appellant  also  claims  that  by  virtue  of  the  license  from  the 
Secretary  of  "War  he  is  entitled  to  build  this  wharf,  because,  as 
he  sa;ys,  a  license  from  the  executive  officer  of  the  government  to 
build  this  wharf  means  permission  and  authority  from  the 
United  States  government  to  do  so,  and  such  permission  and 
authority  beiug  gi-anted,  neither  the  state  nor  any  of  its  agents 
have  any  control  over  the  subject  matter.  He  refers  to  the  river 
and  harbor  act  of  Congress  of  September  19,  1890  (2G  Stats, 
at  Large,  c.  907,  p.  42G),  as  sanctioning  his  contention.  Section 
7  of  tins  act  was  superseded  by  sections  9  and  10  of  the  river  and 
liarbor  act  of  IMarch  3,  1899:  30  Stats,  at  Large,  c.  425,  pp. 
1121,  1151.  Section  10  of  the  latter  act  is  as  follows:  "That 
the  erection  of  any  obstruction  not  affirmatively  authorized  by 
Congress,  to  the  navigable  capacity  of  any  of  the  waters  of  the 
United  States,  is  hereby  prohibited;  and  it  shall  not  be  lawful 
to  build  or  commence  the  building  of  any  wharf,  pier,  dolphin, 
l)oom,  weir,  breakwater,  bulkhead,  jettv.  or  other  structures, 
in  any  port,  roadstead,  haven,  halwr,  '*''^^  canal,  navigable  river 
or  other  water  of  the  United  States  outside  establislied  harbor 
lines  or  wliere  no  harbor  lines  have  been  established,  except  on 
plans  recommended  by  the  chief  of  engineers  and  autliorized  by 
tlie  Secretary  of  War;  and  it  shall  not  be  lawful  to  excavate  or 
fill,  or  in  any  manner  alter  or  modify,  the  course,  location,  con- 
dition or  capacity  of  any  port,  roadstead,  haven,  harbor,  canal, 
lake,  harbor  of  refuge  or  inclosure  within  the  limits  of  any 
l)n'akwater,  or  of  the  channel  of  any  navigable  water  of  the 
United  States,  unless  the  work  has  been  recommended  by  the 
cliief  of  engineers  and  authorized  by  the  Secretary  of  War  prior 
to  beginning  the  same.'"'  These  provisions  of  the  law  were  de- 
signed to  protect  the  navigable  waters  of  the  United  States  from 
encroachment  and  from  oljstruetions  to  navigation,  and  commit 
the  duty  of  their  protection  to  an  officer  of  the  general  govern- 
ment, without  whose  2>e]'nussiou  no  structures  can  be  erected  in 
them. 
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It  is  concecled  that  tlie  power  of  Congress  over  tlie  iiavigaLle 
■waters  O'f  the  coimtry  is  derived  from  the  comiireree  clause  in 
the  constitution  of  the  [Juitcd  States,  and  tliat  it  is  exclusive 
and  paramount  whenever  Congress  has  deiinitely  spoken  on  any 
subject  under  its  jurisdiction.  It  has  been  held  by  the  federal 
courts  that  when  Congress  has  authorized  the  erection  of  a 
bridge  it  is  not  necessary  to  obtain  the  consent  of  the  state  au- 
thorities for  its  erection,  and  that  no  compensation  need  be  made 
to  the  state  for  the  use  of  its  property  in  the  lands  under  water 
{Stockton  V.  Baltimore  etc.  E.  E.  Co.,  33  .Fed.  9),  and  that  an 
inrlividnal  has  no  claim  for  compensation  when  the  general  gov- 
ernment erects  piers  on  his  submerged  lands  in  aid  of  naviga- 
tion and  thus  cuts  olf  his  access  to  the  water:  Scranton  v. 
AYhoeler,  179  U.  S.  141,  21  Sup.  Ct.  Eep.  18.  But  however  that 
may  be,  we  are  of  tlie  opinion  that  the  act  prohibiting  the  erec- 
tion of  wharves  withont  the  consent  of  the  Secretary  of  War  is  a 
mere  regulation  for  the  benefit  of  coinmerce  and  navigation, 
^^^  and  that  the  license  or  permission  of  the  Secretary  of  War  is 
only  a  finding  and  declaration  of  such  officer  that  such  pro- 
posed structure  would  not  interfere  with  or  be  detrimental  to 
navigation,  and  not  that  it  is  equivalent  to  a  positive  declaration 
by  the  authority  of  Congress  that  the  licensee  may  build  the 
wharf  or  other  structure  without  first  obtaining  the  consent  of 
the  o^^'ne^  of  the  submerged  land  on  which  it  is  his  purpose  to 
build.  Appellant  not  having,  by  the  law  of  this  state,  the  right 
to  construct  a  wharf  over  his  neighbor's  submerged  lands  with- 
out his  neighbor's  consent,  could  not  acquire  that  right,  with- 
out his  neighbor's  consent,  by  obtaining  a  license  from  the  Secre- 
tary of  War. 

AYe  are  further  strengthened  in  this  view  by  section  11  of  the 
act  of  Congress  of  1899  (a  substantial  re-enactment  of  section 
13  of  the  act  of  1890),  which  authorizes  the  Secretary  of  War 
to  establish  harbor  lines,  beyond  which  no  piers,  wharves,  bulk- 
heads or  other  works  shall  be  extended  except  under  such  regu- 
lations as  may  be  prescribed  from  time  to  time  by  him.  "\'\licn 
harbor  lines  are  established,  no  permit  or  license  from  the  Sec- 
retary of  War  is  necessary  to  build  a  wharf  not  extending  be- 
yond such  lines.  It  certainly  cannot  be  said  that  because  the 
statute  does  not  make  a  license  necessary  in  such  a  case,  a  ri- 
parian owner  can  build  his  v/harf  within  the  harbor  lines,  in  a 
state  where  the  right  to  Avharf  out  is  not  recognized,  withont  the 
consent  of  the  owner  of  the  submerged  land.     The  fixing  of  bar- 
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lor  lines  is  onl}'-  a  finding  by  an  officer  of  tlie  government  that 
erections  within  such  lines  will  not  injure  or  interfere  with,  navi- 
gation. If  parties  choose  to  build  witliin  such  harbor  lines  the 
general  government  will  not  interfere.  It  is  not  a  declaration 
touching  the  rights  of  the  owners  of  the  submerged  lands  in  the 
harbor.  When  harbor  lines  are  not  established,  or  beyond  es- 
tablislied  harhor  lines,  the  permission  of  the  general  govern- 
ment to  build  a  wharf  in  navigable  waters  is  necessary.  But 
such  permission  '*'*^  is  not  given  to  override  the  rights  of  the 
owners  of  the  submerged  lands.  It  is,  as  said  above,  a  declara- 
tion by  the  guardian  of  the  interests  of  the  public  at  large  that 
the  proposed  structure  will  not  interfere  with  navigation.  It 
is  strictly  permissive,  and  not  an  authorization  by  paramount 
autbority  to  build  the  structure. 

The  decree  of  the  circuit  court  will  be  affirmed. 


The  Iii(jlits  of  Land  Owners  in  Navigable  Waters  fronting  their  prop- 
erty, and  in  the  soil  thereunder,  are  considered  in  the  monographic 
note  to  Miller  v.  Mendenhall,  19  Am.  St.  Rep.  226-235.  As  to  the 
right  to  build  wharves,  see  Eevoll  v.  People,  177  111.  468,  52  X.  E. 
1052,  69  Am.  St.  Eep.  257,  and  monographic  note.  A  riparian  pro- 
prietor ordinarily  has  the  right  to  connect  himself  with  navigable 
waters  by  means  of  wharves  or  docks,  so  long  as  he  does  not  inter- 
fere with  the  rights  of  others  or  of  the  public:  Chicago  v.  Van  In- 
gen,  152  111.  624.  43  Am.  St.  Rep.  285.  38  N.  E.  894;  Prior  v.  Schwartz, 
62  Conn.  132,  36  Am.  St.  Rep.  333,  25  Atl.  398;  Rumsev  v.  New 
York  etc.  Ry.  Co.,  133  N.  Y.  79,  28  Am.  St.  Rep.  6nn,  30  X.  E.  654; 
Lewis  V.  Portland,  25  Or.  133,  42  Am.  St.  Rep.  772,  35  Pac.  256; 
Janesville  v.  Carpenter,  77  Wis.  288,  20  Am.  St,  Eep,  123,  46  X.  W. 
128. 


ILLIXOIS  CEXTEAL  TJAILEOAD  CO^IIPAXY  v.  LEIXER. 
[202  111.  624,  67  N.  E.  398.] 

A  RAILROAD  COMPANY  is  Liable  for  the  Death  of  a  Tres- 
passer on  its  train  due  to  the  reckless  or  wanton  conduct  of  its  em- 
ployes,  or   gross  negligence  amounting  to  willfulness,      (p.   269.) 

NEGLIGENCE— Willful  or  Wanton  Conduct. — Whether  a  per- 
sonal injury  has  been  inflicted  by  willful  or  wanton  conduct  or  gross 
negligence  is  a   question  of  fact  for  the  jury.      (p.   270.) 

NEGLIGENCE— Willful  or  Wanton  Act.— Gross  Negligence,  to 
be  equivalent  to  a  willful  or  wanton  act.  is  such  negligence  as  to 
iniplv  a  disregard  of  consequences  or  a  willingness  to  inflict  injury, 
(p.   270.) 

NEGLIGENCE— Willful  and  Wanton  Act.— Ill-will  is  not  a 
necessary  element  of  willful  and  wanton  negligence,      (p.  271.) 

RAILROADS— Fellow-servants.— A  Conductor  Riding  Home 
oil  fri^e  transportation  to  visit  his  famUy  over  Sunday  is  not  a  fellow- 
servant  with  the  employC's  operating  the  train,     (p.  278.) 
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Kramer,  Creighton  &  Shaeffer  and  John  G.  Drennan,  for  the 
appellant. 

M.  W.  Borders,  for  the  appellee. 

«25  MAGEUDEE,  C.  J.  Upon  the  trial  of  this  case  no  in- 
structions were  asked  by  the  appellee.  The  appellant  presented 
to  the  trial  court  twenty-three  instructions  to  be  given  to  the 
jury,  of  which  twelve  were  given  as  asked  and  eleven  ^vere  re- 
fused. Xo  complaint  is  made  as  to  the  action  of  the  trial  court 
in  the  admission  or  exclusion  of  evidence.  Substantially,  the 
only  question  in  the  case  is  that  which  arises  from  the  refusal 
of  the  trial  court  to  instruct  the  jury  to  find  for  the  defendant. 
]Sr early  all  the  instructions  asked  by  the  appellant  and  given  in 
its  behalf  left  it  to  the  jury  to  determine  whether  the  servants 
of  the  appellant  in  charge  of  the  trains  which  collided,  or  any 
of  them,  were  at  the  time  guilty  of  such  willf  al  and  wanton  mis- 
<-cnduct  as  directly  contributed  to  the  death  of  appellee^s  intes- 
tate, William  A.  Wing.  The  only  material  question,  therefore, 
is  whether  there  is  sufficient  evidence  in  the  record  tending  to 
prove  such  wantonness  or  willfulness.  That  question  has  been 
settled  in  favor  of  appellee  by  the  judgments  of  the  lower  courts. 
As,  however,  appellant  claims  that  the  evidence  does  not  tend  to 
show  that  the  injury  which  resulted  in  Wing's  death  was  wan- 
tonly and  willfully  inflicted,  the  evidence  will  be  examined  so  far 
as  it  bears  upon  that  proposition. 

1.  Appellant  claims  that  at  the  time  deceased  lost  his  life 
he  was  a  trespasser  upon  the  freight  train  upon  which  he  was 
riding.  The  deceased  was  an  employe  **^®  of  the  appellant  as 
a  conductor  upon  one  of  its  freight  trains,  but,  as  we  under- 
stand the  evidence,  on  the  evening  of  Saturda}^  January  11, 
1901,  he  had  brought  his  freight  train  to  East  St.  Louis,  and 
Avas  there  released  from  his  work,  so  that  he  was  entitled  to  go 
to  his  home  at  Sparta  to  spend .  Sunday.  In  order  to  reach 
Sparta,  it  was  necessary  for  him  to  ride  upon  one  of  appellant's 
trains  from  East  St.  Louis  to  Coulterville,  passing  through 
Belleville.  Belleville  is  thirteen  miles  southeast  from  East  St. 
Louis.  On  the  evening  of  January  11th,  the  deceased  obtained 
from  the  proper  officials  at  Carbondale  by  telegraph  a  telegraphic 
pass,  permitting  him  to  ride  on  a  certain  passenger  train  Xo. 
203,  which  was  to  leave  East  St.  Louis  at  9  :01  P.  M.  that 
evening.  The  pass  did  not  reach  him  until  8 :58,  about  six 
minutes  before  the  passenger  train  was  to  start,     xis  we  under- 
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stand  the  proof,  it  was  necessary  for  liim  to  walk  some  five 
hundred  feet  to  reach  the  passenger  train  from  the  place  where 
he  obtained  his  pass,  and  it  is  quite  evident  that  he  missed 
the  train  from  lack  of  time  to  reach  it.  He  then  made  applica- 
tion to  the  conductor  of  freight  train  No.  255  for  transporta- 
tion on  that  train  to  Coultcrville  through  Belleville.  He  stated 
to  the  conductor  that  transportation  had  been  furnished  to  him, 
and  the  conductor  permitted  him  to  go  upon  the  train,  and 
told  him  to  enter  the  cahoose,  and  go  to  bed,  and  he  would 
wake  him  up  when  they  reached  Coulterville.  The  conductor 
did  not  require  -him  to  exhibit  his  pass  or  any  evidence  of  his 
right  to  travel  upon  the  freight  train.  Freight  train  No.  255 
consisted  of  thirty  cars  drawn  by  one  engine  with  a  caboose  at 
the  end  of  the  train.  Although  this  train  was  to  leave  East 
St.  Ivouis  at  10  o'clock,  it  did  not  actually  get  started  until 
12:40,  and,  although  it  ordinarily  took  only  one  hour  to  go 
from  East  St.  Louis  to  Belleville,  being  a  distance  of  only  thir- 
teen miles,  yet  the  train  did  not  reach  Belleville  until  3  :20  on 
the  morning  of  January  12,  1901.  It  consumed  two  hours  and 
<;27  forty  minutes  in  making  the  journey  from  East  St.  Louis 
to  Belleville.  The  delay  was  caused  by  the  inability  of  the 
engine  to  haul  the  thirty  cars  to  the  top  of  the  elevation  near 
the  western  limits  of  the  city  of  Belleville.  The  conductor  was 
obliged  to  divide  his  train  and  take  each  half  up  the  hill  sepa- 
rately. In  addition  to  this  it  was  necessary  to  detach  the  en- 
gine and  go  to  Belleville  and  get  water  and  return.  The  de- 
ceased went  to  sleep  in  the  caboose  before  train  No.  255  left 
East  St.  Louis,  and  was  asleep  in  the  caboose  when  the  train 
arrived  at  BellcvillG.  By  the  tcnns  of  some  rule  of  the  com- 
pany, as  is  claimed  by  the  appellant,  freight  train  No.  255 
carried  no  passengers,  though  no  such  rule  was  produced  in 
evidence. 

It  is  claimed  that  the  deceased  was  a  trespasser,  upon  the 
alleged  ground  that,  althoiTgh  he  was  an  employe  of  the  com- 
pany— though  not  then  engaged  in  the  work  of  the  company— 
and  although  the  company  was  then  indebted  to  him  in  the 
sum  of  one  hundred  dollars  for  services  performed  by  him,  yet 
iliat  he  had  not  become  a  passenger  while  riding  upon  this 
freight  train,  which  was  not  authorized  to  carry  passengers,  not- 
withstanding the  fact  that  he  was  riding  with  the  consent  of 
tbe  conductor.  In  other  words,  the  deceased  is  alleged  to  have 
been  a  trespasser,  because  he  was  riding  on  a  freight  train  in, 
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■violation  of  a  rule  of  the  company.  "We  do  not  deem  it  neces- 
sary to  stop  to  discuss  the  question  whether  he  was  a  trespasser 
or  not,  because  of  the  facts  thus  stated.  If  he  was,  the  appel- 
lant would  be  liable  if  he  was  killed  through  the  wanton  or 
reckless  conduct  of  the  appellant's  employes  in  charge  of  the 
trains. 

In  Toledo  etc.  Ey.  Co.  v.  Beggs,  85  111.  80,  84,  28  Am.  Eep. 
613,  we  said:  ^'Was  defendant  in  error  a  passenger  on  this  train, 
in  the  true  sense  of  that  term?  He  was  traveling  on  a  free 
pass  issued  to  one  James  Short,  and  not  transferable,  and  passed 
Liinself  as  the  person  named  in  the  pass.  By  his  fraud  he  was 
riding  on  the  car.  Under  ^-^  such  circumstances  the  company 
could  only  be  held  liable  for  gross  negligence,  which  would 
amount  to  willful  injury."  We  have  discovered  nothing  in  the 
conduct  of  the  deceased,  as  developed  by  the  testimony  in  this  re- 
gard, to  indicate  that  he  was  guilty  of  any  fraud  against  ap- 
pellant, or  practiced  any  deceit  upon  the  conductor  of  freight 
train  N"o.  255.  But  even  if  he  had  been  guilty  of  such  fraud, 
the  appellant  would  be  liable  in  this  action,  if  it  was  guilty  of 
such  gross  negligence  as  amounted  to  willful  injury:  See,  also, 
Chicago  etc.  Ey.  Co.  v.  Chapman,  133  111.  9G,  23  Am.  St.  Eep. 
587,  24  N.  E.  417.  In  the  cases  of  Toledo  etc.  Ey.  Co.  v. 
Brooks,  81  111.  245,  and  Cleveland  etc.  Ey.  Co.  v.  Best,  1G9  111. 
301,  48  N.  E.  684,  no  question  of  wantonness  or  recklessness  is 
involved  or  raised  in  the  pleadings. 

The  view,  thus  expressed,  was  embodied  by  the  appellant  in 
several  of  the  instructions  asked  by  it,  and  given  in  its  behalf 
by  the  trial  court.  One  of  those  instrnctions  was  as  follows: 
"The  court  instructs  the  jnry  that,  even  if  you  believe  from  the 
evidence  in  this  case  that  Eing,  the  rear  brakcmian  on  train  Xo. 
255,  should  have  flagged  the  extra  train  that  was  following  the 
train  at  the  time  said  train  No.  255  Avas  standing  at  the  depot 
m  the  city  of  Belleville,  yet,  unless  you  further  believe  from 
the  evidence  in  this  case  that  such  failure  to  Hag  the  said  extra 
train  npon  the  part  of  said  Eing  amounted  to  willful  and  wanton 
misconduct  on  his  part,  plaintiff  would  not  be  entitled  to  re- 
cover in  this  case,  if  you  further  believe  from  the  evidence  that 
the  said  W.  A.  Wing  had  no  right  to  he  upon  said  train  at  the 
time  he  received  his  fatal  injuries." 

Another  of  said  instructions  given  for  the  appellant  was  as 
follows :  "The  court  instructs  the  jury  that  if  you  believe  from 
tlie  evidence  in  this  case  that  W.  A.  Wing,  the  deceased,  had 
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no  r'ght  to  be  -upon  the  train  No.  255,  and  had  no  right  to  ride 
on  said  train  from  East.  St.  Louis  to  Belleville  ^^  at  the  time 
in  question,  then,  under  the  law,  he  was  a  trespasser  upon  said 
train,  and  the  defemdarit  in  this  case  is  not  liable  for  an  injury 
occurring  to  said  W.  A.  "Wing  while  upon  said  train,  unless 
feuch  injury  was  the  result  of  the  willful  and  wanton  miscon- 
duct of  the  servants  of  the  defendant." 

2.  Whether,  therefore,  the  deceased  was  a  trespasser  or  not, 
the  question  remains  wh.ether  there  is  evidence  tending  to  show 
that  he  was  killed  through  the  M^auton  or  reckless  conduct  of  the 
appellant's  employes,  who  were  m  charge  of  the  trains  whose 
collision  caused  his  death. 

The  question  whether  a  personal  injury  has  been  inflicted  by 
willful  or  wanton  conduct  or  gross  negligence  is  a  question  of 
fact  to  be  determined  by  the  jury.  In  Chicago  etc.  E.  E.  Co. 
V.  Murowski,  179  111.  77,  8S,  53  N.  E.  572,  573,  we  said: 
"Whether  the  defendant  was  guilty  of  willful  or  wanton  con- 
duct or  gross  negligence  was  purely  a  question  of  fact  for  the 
jury  to  determine  from  all  the  evidence,  introduced  by  the  re- 
spective parties,  bearing  upon  tliat  point  in  the  case,  and  it  was 
not  the  province  of  the  court  to  inform  the  jury  that  some  par- 
ticular fact  in  the  case  was  conclusive  of  that  question":  See» 
also,  Odin  Coal  Co.  v.  Denman,  185  111.  413,  76  Am.  St.  Eep, 
45,  57  N.  E.  192;  Carterville  Coal  Co.  v.  Abbott,  181  111.  405, 
55  N.  E.  131;  Lake  Shore  etc.  By.  Co.  v.  Bodcmer,  139  111.  59G, 
32  Am.  St.  Rep.  218,  29  N.  E.  692. 

It  is  not  always  easy  to  define  what  degree  of  negligence  the 
law  considers  equivalent  to  a  willful  or  wanton  act.  The  char- 
acter of  an  act  as  being  willful  or  wanton  is  greatly  dependent 
upon  the  particular  circumstances  of  each  case.  In  the  case  of 
an  injury  to  a  trespasser,  a  railroad  company  has  been  said  to 
be  liable  for  '^such  gross  negligence  as  evidences  willfulness": 
Illinois  Cent.  E.  E.  Co.  v.  Godfrey,  71  111.  500,  22  Am.  Eep. 
112.  Such  gross  negligence  as  evidences  willfulness  is  "such  a 
gross  want  of  care  and  regard  for  the  rights  of  others  as  to 
justify  the  presumption  ol  willfulness  or  wantonness."  It  is 
*''^^  such  gross  negligence  as  to  imply  a  disregard  of  con:?e- 
quences  or  a  willingness  to  inflict  injury:  Lake  Shore  etc.  Ey. 
Co.  V.  Bodemer,  139  111.  596,  32  Ain.  St.  Eep.  218,  29  X.  E. 
692. 

To  constitute  willful  and  wanton  negligence,  it  is  not  always 
necessary  to  prove  that  the  defendant's  servants  are  actuated  by 
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ill-will  toward  tlie  plaintilT.  In  East  St.  Louis  etc.  Ey.  Co.  v. 
O'Hara,  loO  111.  580,  oSo,  37  N.  E.  917,  919,  we  said:  "If  it 
be  true,  as  the  evidence  tends  to  show,  that  the  defendant's 
servants,  at  the  time  plaintiff  was  injured,  were  running  their 
engine  in  the  dark,  without  a  headlight,  or  a  bell  ringing,  and 
at  a  high  and  dangerous  rate  of  speed,  along  a  much  frequented 
street,  and  where  many  persons  were  likely  to  be  passing  on 
their  way  to  the  ferry  landing  or  otherwise,  such  acts  would 
be  liable  to  the  construction  of  being  in  wanton  and  willful 
disregard  of  the  rights  and  safety  of  the  public  generally,  so  as 
to  amount  in  law  to  wanton  and  willful  negligence.  Ar^d  it 
was  not  necessary,  in  order  to  raise  an  inference  of  such  negli- 
gence, to  prove  that  the  defendant's  servants  were  actuated  by 
ill-will,  directed  sfpecifically  toward  the  plaintiff,  or  to  have 
known  that  he  was  in  such  position  as  to  be  likely  to  be  injured." 

In  Elgin  etc.  Ey.  Co.  v.  Duffy,  191  111.  489,  492,  61  N.  E. 
432,  we  said :  "The  declaration  charges  the  defendant  with  will- 
fully and  maliciously  inflicting  the  injury.  If  the  record  dis- 
closes any  evidence  tending  to  support  that  averment,  negli- 
gence on  the  part  of  the  appellee,  if  conceded,  would  not  excuse 
tlie  appellant:  Lake  Shore  etc.  Ey.  Co.  v.  Bodemer,  139  111.  59G, 
32  Am.  St.  Eep.  218,  29  N".  E.  692.  The  evidence  tends  to 
prove  that  the  train  was  going  at  a  high  rate  of  speed  around 
ii  sharp  curve,  where  the  view  was  obstructed  by  an  embank- 
ment, approacliing  a  street  which  w^as  much  traveled,  giving 
no  warning  by  the  ringing  of  the  bell  or  sounding  the  whistle, 
auid  this  testimony,  without  passing  upon  its  weight  or  whether 
it  was  overcome  by  other  evidence,  tended  to  prove  the  charge 
of  willfulness  and  wantonness  ^^^  in  the  management  of  the 
train.  The  jury  might  well  have  based  its  verdict  upon  that 
theory  of  the  case.'' 

In  Odin  Coal  Co.  v.  Denman,  185  111.  413,  418,  76  Am.  St. 
Ecp.  45,  57  N.  E.  192,  we  said:  "  'Willful'  is  a  word  of  familiar 
use  in  every  branch  of  law,  and  although  in  some  branches  of 
law  it  may  have  a  special  meaning,  it  generally,  as  used  in 
courts  of  law,  implies  nothing  blamable,  but  merely  that  the 
person  of  whose  action  or  default  the  expression  is  used  is  a  free 
agent,  and  that  what  has  been  done  arises  from  the  spontaneous 
action  of  his  will.  It  amounts  to  nothing  more  than  this :  that 
he  knows  wliat  he  is  doing,  and  intends  to  do  what  he  is  doing, 
and  is  a  free  agent." 

In  Carterville  Coal  Co.  v.  Abbott,  181  111.  495,  502,  55  X. 
E.  131,  134,  we  said:  "Where  an  owner,  operator  or  manager 
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go  constructs  or  equips  his  mine  that  he  knowingly  operates  it 
without  conforming  to  the  provisions  of  this  act,  he  willfully 
disregards  its  provisions  and  willfully  disregards  the  safety  of 
miners  employed  therein." 

Thompson  in  his  Commentaries  on  the  Law  of  Negligence, 
volume  1,  section  21,  defines  willful  negligence  to  be  ''a  willful 
determination  not  to  perform  a  known  duty."  The  same  author 
&ays:  "The  true  conception  of  willful  negligence  involves  a  de- 
liberate purpose  not  to  discharge  some  duty,  necessary  to  the 
safety  of  the  person  or  property  of  another,  which  duty  the  per- 
son owing  it  has  assumed  by  contract,  or  which  is  imposed  upon 
the  person  by  operation  of  law" :  Thompson  on  Negligence,  sec- 
tion 20.  lie  also  says:  "An  entire  absence  of  care  for  the  life, 
the  person  or  the  property  of  others,  such  as  exhibits  a  conscious 
indifference  to  consequences,  makes  a  case  of  constructive  or 
legal  willfulness,  such  as  charges  the  person  whose  duty  it  was 
to  exercise  care,  with  the  consequences  of  a  willful  injury" : 
Thompson  on  Negligence,  sec.  22. 

The  court  gave  for  the  appellant,  at  its  request,  upon  the  trial 
below  the  following  instructions: 

"'1.  The  court  instructs  the  jury  that  the  plaintiff  in  this 
case  is  not  entitled  to  recover,  unless  you  believe  ^"^'^  from  the 
preponderance  of  the  evidence  in  tlie  case  that  the  servants  of 
tlie  defendant  in  charge  of  the  trains  in  question,  or  some  of 
them  in  charge  of  said  trains,  were  at  the  time  guilty  of  willful 
and  wanton  misconduct,  and  that  such  willful  and  wanton  mis- 
conduct resulted  in,  and  was  the  cause  of,  the  death  of  the  said 
W.  A.  Wing. 

"3.  The  court  instructs  the  jury  that  the  mere  violation  of 
a  city  ordinance,  regulating  the  rate  of  speed  of  a  train  through 
a  city,  or  the  rules  of  the  railroad  company  with  reference  to 
tlie  management  of  its  trains,  does  not  of  itself  amount  to  a 
willful  and  wanton  misconduct." 

"•1.  The  court  instructs  the  jury  that,  even  if  you  believe 
from  the  evidence  in  this  case  that  the  servants  of  tlie  defendant 
in  charge  of  the  extra  train  that  followed  train  No.  255  at  the 
time  in  question  ran  said  train  at  a  greater  rate  of  speed  than 
was  permitted  by  the  ordinance  of  the  city  of  Belleville,  and 
did  not  have  said  train  under  control,  as  required  by  the  rules 
cf  the  company,  such  neglect  and  failure,  upon  the  part  of  the 
ser\ants  in  cbargo  of  said  train,  would  not  entitle  plaintiff  to 
recover  in  this  case,  unless  you  further  believe  that  such  fail- 
ure to  comply  with  said  ordinance  and  rules  of  the  company 
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with  reference  to  the  speed  of  said  train  amounted  to  willful 
and  wanton  misconduct  on  the  part  of  such  servants. 

"5.  The  court  instructs  the  jury  that  what  is  meant  by  will- 
ful and  wanton  misconduct  is  such  conduct  as  amounts  to  an 
intentional  wrong,  or  of  such  a  reckless  character,  as  shows  that 
the  person  or  persons,  guilty  of  such  misconduct,  were  at  the 
time  acting  in  such  a  manner  as  shows  that  they  had  an  utter 
disregard  for  the  safety  and  lives  of  other  persons." 

In  its  own  instruction,  the  appellant  thus  defines  willful  and 
wanton  conduct  as  being  conduct  "of  such  a  reckless  character 
as  shows  that  the  person  or  persons  guilty  of  such  misconduct 
were  at  the  time  acting  in  such  ^"^^  a  manner  as  shows  that 
they  had  an  utter  disregard  for  the  safety  and  lives  of  other 
persons.'"  A  careful  examination  of  the  testimony  in  this  case 
will  reveal  the  fact  that  there  was  sufficient  evidence,  tending 
to  prove  such  wanton  and  willful  misconduct  on  the  part  of 
the  servants  in  charge  of  these  two  trains,  as  to  justify  a  sub- 
mission of  the  question  to  the  jury;  and,  of  course,  the  finding 
of  the  jury  is  conclusive  upon  the  court. 

As  has  already  been  stated,  freight  train  No.  255,  in  the 
caboose  of  which  the  deceased  had  taken  passage  and  had  gone 
to  sleep,  left  the  city  of  East  St.  Louis  at  12  :40  and  reached 
the  depot  in  the  city  of  Belleville  at  3  :20.  It  remained  sta- 
tionery at  the  depot  for  twenty  minutes,  and  until  the  hour  of 
3  :40  in  the  morning  of  January  12th,  at  which  time  the  col- 
lision occurred.  This  train  No.  255  was  a  regular,  or  time- 
table, train,  and  was  entitled  to  the  right  of  way. 

Another  freight  train,  called  the  "extra"  train,  left  the  city 
of  East  St.  Louis  at  3  o'clock  on  the  morning  of  January  12th, 
and  reached  the  depot  in  the  city  of  Belleville  upon  the  same 
track  on  which  freight  train  No.  255  stood,  and  collided  with 
the  latter  train  at  3  :40.  This  extra  train  consisted  of  thirty- 
four  cars,  and  was  drawn  by  two  engines.  Nineteen  of  the 
thirty-four  cars  were  equipped  with  air-brakes.  The  engineer. 
Pope,  who  was  in  control  of  this  extra  train,  knew,  when  the 
train  left  Ea.st  St.  Louis  at  3  o'clock  in  the  morning,  that  freiglit 
train  No.  255  had  preceded  his  train,  and  was  traveling  on 
the  same  track,  and  going  in  the  same  direction,  but  he  had 
no  knowledge  where  train  No.  255  was.  It  must  have  been 
known,  when  the  extra  train  started  from  East  St.  Louis,  or 
ought  to  have  been  known,  in  the  train  dispatcher's  office,  that 
train  No.  255  had  not  yet  reached  Belleville  Although  the 
Am.    St.    Eep.,    Vol.    95—18 
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time  usually  consumed  by  a  freight  train  in  the  journey  from 
East  St.  Louis  to  Belleville  was  one  hour,  yet  this  extra  train 
was  traveling  so  rapidly  that  it  reached  the  depot  in  Belleville, 
*^'*  where  the  collision  took  place,  within  forty  minutes  from 
the  time  it  left  East  St.  Louis,  although  it  made  two  stops  on 
the  way,  one  at  what  is  called  the  "belt,"  and  the  other  for  the 
purpose  of  taking  on  coal.  The  proof  shows  that,  under  the 
ordiinances  of  Belleville,  freight  trains  were  forludden  to  travel 
faster  than  six  miles  an  hour,  and  that  this  fact  was  known  to 
the  engineer  of  the  extra  train.  Yet  that  train,  when  it  reached 
the  western  limits  of  the  city  of  Belleville,  and  after  it  entered 
the  limits,  was  traveling  at  the  rate  of  thirty  miles  per  hour, 
with  two  engines  and  thirty-four  cars.  The  population  of  the 
city  of  Belleville  is  twenty  thousand  inhabitants.  It  is  four 
thousand  one  hundred  and  fifty-seven  feet  from  the  Belleville 
and  Southern  depot  controlled  by  appellant,  where  this  collision 
occurred,  to  the  western  limits  of  the  city  of  Belleville,  which 
is  in  the  direction  of  the  city  of  East  St.. Louis.  From  the 
western  limits  of  the  city  to  this  depot  there  is  an  exact  fall 
in  grade  of  thirty-nine  and  fifty-eight  one-hundredths  feet.  At 
what  is  called  Centreville  avenue,  at  a  distance  of  one  thousand 
five  hundred  and  twenty-three  feet  west  of  the  depot,  there  is  a 
sharp  curve,  and,  on  account  of  this  curve  and  the  houses  ad- 
jacent thereto,  it  is  impossible  to  see  a  train  at  the  depot  until 
this  curve  is  reached,  and  there  is  a  fall  in  the  grade  of  one 
foot  to  every  one  hundred  feet  from  that  point  to  the  depot. 
When  the  extra  train  reached  this  curve,  which  was  only 
fifteen  hundred  and  twenty-three  feet  from  tlie  depot,  it  wa.'^ 
traveling  at  tlie  rate  of  twenty  to  twenty-one  miles  an  hour. 
Not  until  it  reached  this  point  did  the  engineer,  Pope,  see  the 
red  light  in  the  darkness  of  the  night  upon  the  rear  end  of 
train  Xo,  255,  which  stood  at  the  depot.  He  then  attempted 
to  curb  the  speed  of  the  train,  but  was  unable  to  lessen  its  speed 
to  any  considerable  extent.  Accordingly,  when  the  extra  train 
struck  train  No.  255  at  3  :40  A.  M.,  the  former  was  traveling 
at  the  rate  of  fifteen  miles  per  hour.  It  took  only  thirty-five 
seconds  to  go  from  the  curve  to  the  depot.  The  engineer  on 
the  extra  train.  Pope,  seeing  the  collision  inevitable,  leaped  from 
the  engine,  and  saved  his  life.  The  train  was  traveling  ^"^^  at 
such  a  rapid  speed  that,  when  it  struck  train  No.  255,  the  thirty 
loaded  cars  of  the  latter  train  were  knocked  forward  four  or 
five  lengths,  and  the  extra  train  telescoped  or  went  through  the- 
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caboose  and  five  loaded  cars,  and  the  front  engine  of  the  extra 
train,  when  it  finally  came  to  a  stop,  was  standing  on  its  rear 
wheels.  Wing,  who  was  asleep  in  the  caboose  of  the  train,  was 
killed  instantly.  iNTot  only  was  the  extra  train  traveling  at  a 
greater  rate  of  speed  than  was  allowed  by  the  ordinances  of 
Belle\dlle,  to  wit,  six  miles  an  hour,  laut  it  was  traveling  in  vio- 
lation of  the  rules  of  the  company,  which  were  well  known  to 
the  engineer  operating  the  train.  One  of  those  rules  was  as 
follows :  "All  second  and  inferior  class  trains,  including  extras 
and  following  sections  of  first-class  trains,  must  aproach  time- 
table stations  under  control,  expecting  to  find  main  track  oc- 
cupied. This  does  not  excuse  trains,  when  detained  at  stations, 
from  flagging,  as  provided  in  rules  96  to  99,  inclusive.'^  An- 
other rule  of  the  company  was  as  follows :  "Second  and  inferior 
class  trains  must  run  carefully  through  the  yard  limits  at  East 
St.  Louis  and  Belleville,  expecting  to  find  the  main  track  oc- 
cupied. In  case  of  accident  the  responsibility  rests  with  the  ap- 
proaching train."  The  extra  train  here  was  a  second  and  in- 
ferior class  train.  Belleville  was  a  time-table  station,  and  the 
engineer  of  the  extra  train  found  the  main  track  occupied  by 
freight  train  No.  255.  The  rules  of  the  company  required  him 
to  run  his  train  carefully  through  the  yard  limits  at  Belleville 
upon  the  theory  that  the  main  track  would  be  occupied.  In- 
stead, however,  of  running  his  train  carefully,  and  with  the  ex- 
pectation of  finding  tlie  main  track  occupied,  he  was  running 
it  for  a  long  distance  within  the  city  limits  at  the  rate  of  thirty 
miles  an  hour  in  the  darkness  of  the  night,  and  when  he 
reached  the  distance  of  fifteen  hundred  and  twenty-three  feet 
from  the  depot,  was  running  at  the  rate  of  from  twenty  to 
twenty-two  miles  an  hour,  and  thereafter  at  the  rate  of  fifteen 
miles  an  hour.  Not  only  did  the  engineer  on  the  ^^^  extra 
train  know  the  rules  above  mentioned,  and  the  ordinances  of 
the  city  limiting  the  speed  of  the  train,  but  he  knew  that  there 
was  a  steep  downgrade  from  the  city  limits  to  the  depot,  and 
that  there  was  a  sharp  curve  at  Centreville  avenue  fifteen  hun- 
dred and  twenty-three  feet  west  of  the  depot,  and  that  a  train 
at  the  depot  could  not  be  seen  even  in  the  daytime  until  Centre- 
t^ille  avenue  was  reached. 

As  to  the  servants  of  appellant,  who  were  in  charge  of  train 
No.  255,  the  following  state  of  facts  is  shown  by  the  evidence: 
Carnes,  the  conductor  of  this  train,  knew  before  he  left  the 
city  of  East  St.  Louis  at  12  :40  on  the  morning  of  January  12tli, 


276  American-  State  Eeports,  Vol,  95.        [Illinois, 

that  this  extra  train  was  to  leave  East  St.  Louis  at  2 :30  o'clock 
on  that  morning.  As  a  matter  of  fact,  the  extra  train  did  not 
leave  East  St.  Louis  "until  3  o'clock.  When  train  No.  255  ar- 
rived at  the  depot  in  Belleville  at  3  :20  in  the  morning,  Carnes, 
the  conductor,  knew  that  an  extra  train  was  to  leave  East  St. 
.Louis  at  2  :30,  and  that  in  the  ordinary  course  of  travel  it  would 
reach  the  depot  at  Belleville  at  3 :30,  in  one  hour.  He  was  told 
hy  the  trainmaster  at  East  St.  liouis  that  this  extra  train  would 
leave  that  city  at  2  :30  A.  M.  He  knew,  as  well  as  Pope,  that 
there  was  a  sharp  curve  fifteen  hundred  and  twenty-three  feet 
west  of  where  the  caboose  was  standing,  in  which  the  deceased, 
Wing,  was  sleeping,  and  he  knew  that  his  train,  No.  255,  could 
not  be  seen  by  the  extra  train,  coming  behind  it,  until  the  latter 
I'eachod  the  curve,  and  knew,  moreover,  that  there  was  a  very 
steep  decline  in  the  grade  from  the  western  limits  of  the  city 
to  the  depot,  but,  notwithstanding  all  this,  no  effort  was  made  to 
flag  the  oncoming  extra  train.  There  was  a  rule  of  the  com- 
pany, which  required  a  flagman  to  be  sent  back  three  thousand 
six  hundred  feet  when  a  train  was  detained  at  a  depot  ten  min- 
utes. In  other  words,  as  stated  by  the  appellate  court,  "the 
rules  of  the  company  provide  that,  when  a  train  is  detained 
at  a  station  for  more  than  ten  minutes,  where  the  rear  of  the 
train  cannot  be  plainly  seen  from  a  train  moving  in  the  same  di- 
rection for  a  distance  of  one-half  ^^"^  mile,  a  flagman  must  go 
back  a  distance  of  three  thousand  six  hundred  feet  and  pro- 
tect the  train." 

When  train  No.  255  arrived  at  the  depot  in  Belleville  at  3  :20 
A.  M.,  Carnes,  the  conductor,  and  AV.  E.  Eing,  the  rear  brakeman, 
were  in  the  caboose  with  the  deceased,  the  latter  being  asleep. 
Games,  the  conductor,  said  to  Eing,  "Now,  Eing,  we  have  been 
a  long  time  out  of  East  St.  Louis,  and  there  was  an  extra  ordered 
to  leave  there  at  2  :30.  Keep  your  eyes  open."  And  the  brake- 
man  replied,  "All  right."  After  the  conductor  made  this  re- 
mark to  rear  brakeman  Eing,  he  got  on  top  of  the  train  and 
went  forward.  He  went  into  the  office  to  get  orders,  and  the 
engineer  went  to  sign  the  register.  Train  No.  255  remained 
longer  than  ten  minutes  at  the  depot.  It  remained  twenty  min- 
utes, to  wit,  from  3  :20  A.  M.  to  3  :40  A.  M.,  and  the  engineer 
expressed  the  fear  that  his  engine  would  not  be  able  to  move  the 
train.  Yet,  notwithstanding  this  lapse  of  time,  the  rear  brake- 
man  did  not  go  back  to  flag  the  oncoming  extra  train,  nor  give 
it  any  notice  that  train  No.  255  was  standing  npon  the  track 
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at  the  depot.  The  conductor  failed  to  see  that  the  brakemani 
performed  the  duty  thus  enjoined  upon  him  by  the  rules  of  the 
company.  If  the  extra  train  had  been  flagged  in  accordance  with 
the  rule  of  the  company,  the  accident  unquestionably  would! 
have  been  avoided.  The  conductor  and  brakeman  and  engineer 
in  control  of  train  No.  355  knew  all  the  facts  that  have  already 
been  stated  in  regard  to  the  impossibility  of  seeing  a  train  at 
the  depot  from  any  point  westward  distant  farther  than  fifteen 
hundred  and  twenty-three  feet,  and  they  also  knew  that  there 
was  a  downgrade  rendering  it  difficult  to  suddenly  stop  a  long 
train.  The  conductor,  and  Eing,  the  brakeman,  also  knew  that 
Wing,  the  deceased,  was  asleep  in  this  caboose,  and  must  have 
known  that  he  was  liable  to  be  killed  in  case  the  extra  train 
collided  with  No.  255,  and  yet,  notwithstanding  all  this  knowl- 
edge, nothing  was  done  toward  flagging  the  extra  train,  and 
thereby  trying  to  prevent  a  collision. 

®^*  Under  the  state  of  facts  here  detailed,  we  are  unable  to 
pay  that  there  was  no  evidence,  tending  to  show  such  wanton 
and  willful  misconduct  as  the  jury  were  required  to  find  in  the 
given  instructions  in  order  to  justify  a  recovery  by  the  appellee. 
Certainly,  in  the  language  of  the  instruction  asked  by  the  appel- 
lant and  given  for  it  by  the  trial  court,  the  servants  of  appellant, 
who  were  in  control  of  these  trains  which  collided,  "were  at  the 
time  acting  in  such  a  manner  as  shows  that  they  had  an  utter 
disregard  for  the  safety  and  lives  of  other  persons." 

3.  It  is  claimed  by  appellant  that  the  deceased.  Wing,  was 
a  fellow-servant  with  the  employes  of  appellant  in  charge  of  the 
trains  in  question,  and  that  for  that  reason  appellant  cannot  be 
held  liable.  This  objection  appears  not  to  have  been  made  upon 
the  trial  in  the  court  below,  and  no  instruction  was  asked  by 
appellant,  or  given  by  the  court,  embodying  this  theory  of  the 
case.  Aside  from  this,  however,  it  cannot  be  maintained  that 
Wing  was  a  fellow-servant  of  the  employes  in  charge  of  the 
trains,  for  the  reason  that  he  was  not  at  the  time  of  the  accident 
working  for  the  appellant,  but  was  riding  on  the  train  on  his 
own  business. 

Certain  authorities  are  referred  to  by  counsel  for  appellant, 
w^hich  hold,  as  it  is  claimed,  that  an  employe  of  a  railway  com- 
pany, who  is  furnished  free  transportation  to  ride  to  and  from 
his  work,  or,  under  the  custom  of  tlie  company,  is  carried  free 
upon  its  trains  to  'and  from  his  work,  is  a  fellow-servant  with 
the  employes  of  the  company,  who  are  engaged  in  operating 
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the  train.  Here,  however,  freight  train  No.  255  was  not  carry- 
ing Wing  while  he  was  engaged  in  the  work  of  the  appellant, 
but  was  taking  him  to  his  home  to  visit  his  family  after  his 
work  for  the  appellant  had  ceased.  Where  a  person  in  the  em- 
ploy of  a  railroad  company  travels  back  and  forth  from  his  home 
to  the  place  where  his  services  to  the  company  are  rendered  on 
the  cars  of  the  company,  and  his  transportation  free  of  charge 
constitutes  a  part  of  ^'"^^  his  contract  for  service,  he  is,  while  so 
traveling,  not  a  passenger,  and  cannot  recover  for  the  injuries 
received  on  account  of  the  negligence  of  the  train  crew,  because 
he  is  a  fellow-ser\"ant  of  the  train  crew,  and  assumes  all  the 
risks  which  they  assume.  But  no  such  state  of  facts  exists  here. 
A  shoveler  of  snow,  while  going  to  his  work  upon  a  train  en- 
gaged in  the  work  of  removing  snow  from  the  track,  was  in- 
jured by  the  overturning  of  the  car  in  which  he  was  riding, 
through  the  negligence  of  the  conductor,  and,  in  such  case, 
might  be  regarded  as  a  fellow-servant  with  the  conductor  of  the 
train  crew.  But,  in  such  case,  he  and  the  train  crew  wen? 
both  engaged!  in  the  same  work  for  the  company,  the  one  in  the 
work  of  shoveling  snow,  and  the  other  in  the  work  of  removing 
the  snow  from  the  track.  So,  where  a  laborer,  while  riding 
on  a  gravel  train  to  his  place  of  labor,  was  injured  by  a  collision 
caused  by  the  negligence  of  the  company's  servants  in  charge 
of  the  train,  he  was  held  to  be  a  fellow-servant  with  the  train 
crew;  but,  in  such  case,  he  and  the  train  crew  were  both  en- 
gaged in  a  common  service  in  behalf  of  the  company.  ISTo  such 
state  of  facts  exists  in  the  case  at  bar. 

On  the  contrary,  in  the  case  of  Ohio  etc.  R.  E.  Co.  v.  Muhling, 
30  111.  9,  23,  81  Am.  Dec.  336,  we  said:  "The  evidence  shows 
that  defendant  in  error,  when  he  received  the  injury,  was  going 
from  his  residence  to  Trenton  or  Summerfield,  to  purchase 
flour.  He  was  in  the  pursuit  of  his  own  business,  and  not  that 
of  the  company.  ^Vhatever  might  have  loeon  his  former  rela- 
tions with  the  company,  he  was  then  engaged  in  his  own  busi- 
ness. He  was  at  that  time  in  the  situation  of  ariy  other  stranger 
to  or  passenger  Tipon  the  road,  liable  to  no  greater  burdens,  nor 
entitled  to  more  privileges,  than  any  other  passengers  similarly 
situated.  He  had  no  control  over  the  running  of  the  train,  was 
not  then  engaged  in  the  business  of  the  company,  and  was,  as  far 
as  this  record  discloses,  free  from  all  negligence,  and  was  in 
nowise  responsil)le  *^^  for  the  injury,  nor  did  his  connection 
with  the  road  in  the  remotest  degree  contribute  to  tlie  misfor- 
tune." 
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4.  Counsel  for  appellant  complain  of  certain  remarks  made 
to  the  jury,  in  his  adclre&s  to  them,  by  counsel  for  appellee.  In 
these  remarks  counsel  for  appellee  stated  to  the  jury  that  ap- 
pellee would  submit  no  instructions  to  them,  but  that  the  in- 
structions which  would  be  read  to  them  were  those  which  had 
been  asked  by  the  appellant.  This  statement  was  literally  true, 
but  it  was  unnecessary  to  make  it  to  the  jury,  and,  when  the 
a,ttention  of  the  court  was  called  to  it  by  counsel  for  appellant, 
•counsel  for  appellee  was  directed  to  confine  his  argument  to 
facts  within  the  record.  Counsel  for  appellee  then  said  to  the 
jury :  "It  is  the  sworn  duty  of  the  jury  to  consider  the  instruc- 
tions offered,  for  the  reason  that,  when  passed  upon  by  the 
court,  and  read  to  you  by  the  court,  they  are  the  law  governing 
the  case,  and  they  should  be  followed  by  the  jury."  It  seems  to 
us  that  this  was  a  perfectly  fair  statement  on  the  part  of  counsel 
for  appellee,  and  that  appellant  could  have  suffered  no  injury 
from  any  remarks  made  by  counsel  for  appellee  upon  this  sub- 
ject. 

The  jud,gment  of  the  appellate  court  is  affirmed. 


A  Railroad  Company  Owes  the  Duty  of  ordinary  care  to  any  person 
who  enters  upon  its  trains  as  a  trespasser,  and  is  liable  to  liim  for 
injuries  willfully  or  wantonly  inflicted:  Enright  v.  Pittsburg  etc.  E. 
E.  Co.,  198  Pa.  St.  166,  82  Am.  St.  Eep.  795,  47  Atl.  938;  Bolin  v. 
Chicago  etc,  Ey.  Co.,  108  Wis.  333,  84  N.  W.  446,  81  Am.  St.  Eep.  911, 
and  cases  cited  in  the  cross-reference  note  thereto.  As  to  the  duty 
owing  to  a  person  on  a  freight  train,  see  Baltimore  etc.  Ey.  Co.  v. 
Cox.  66  Ohio  St.  276,  64  N.  E.  119,  90  Am.  St.  Eep.  583,  and  cases 
«ited  in  the  cross-reference  note  thereto. 

As  to  whether  a  Railway  Employe  riding  on  free  transportation  is 
a  passenger  or  a  fellow-servant,  see  Sanderson  v.  Panther  Lumber 
Co.,  50  W.  Va.  42,  88  Am.  St.  Eep.  841,  40  S.  E.  368;  Bowles  v.  Indi- 
ana Ey  Co.,  27  Ind.  App.  672,  6.2  N.  E.  94,  87  Am.  St.  Eep.  279,  and 
cases  cited  in  the  cross-reference  note  thereto. 
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HAET  V.  SMITH. 

[159  Ind.  182,  64  N.  E.  661.] 

TAXATION— ' ' Goodwill' ' —Constitutional  Law.— The  ' ' good- 
will" of  a  newspaper  business  is  not  of  itself  property  within  the 
meaning  of  a  constitutional  provision  requiring  the  legislature  to 
provide  for  a  uniform  system  of  taxation  of  all  property  with  cer- 
tain   exceptions,     (p.    282.) 

"GOODWILL"  of  Business  Is  not  of  Itself  Property.— It  ia 
an  incident  that  may  attach  to,  or  in  some  cases  be  connected  with, 
property,     (p.    283.) 

TAXATION — Goodwill  of  Business.— A  general  statute  declar- 
ing that  all  property  within  the  jurisdiction  of  the  state,  not  ex- 
jjressly  exempted,  shall  be  subject  to  taxation,  does  not  authorize 
the  taxation  of  the  goodwill  of  a  newspaper  business,     (p.   285.) 

TAXATION.— Goodwill  of  Newspaper,  conducted  by  individ- 
uals or  copartnerships,  is  merely  an  incident  of  the  business  of  a 
going  concern,  and  as  such  business  cannot  be  treated  as  a  unit  for 
the  purposes  of  taxation,  the  goodwill  thereof  is  not  taxable,  (p. 
286.) 

TAXATION  of  Shares  of  Stock.— If  without  fraud  the  state 
board  of  tax  couimissioners  has  determined  that  shares  of  stock  have 
a  value  for  the  purposes  of  taxation,  the  courts  have  no  power  to  re- 
view such  conchision.     (p.  289.) 

JUDGMENTS.— Jurisdiction  Existing,  any  order  or  judgment 
is  conclusive  in  respect  of  its  own  validity  in  a  dispute  concerning 
any  right  or  title  to  be  derived  through,  or  anything  done  by  virtue 
of,   its    authority,     (p.    290.) 

TAXATION — Injunction.— Courts  may  relieve  by  injunction 
from    assessments    laid    without    jurisdiction,      (p.    291.) 

TAXATION— Injunction— Collateral  Attack.— In  a  proceeding 
to  enjoin  tax  commissioners  from  taxing  the  goodwill  of  a  business, 
the  rule  requiring  that  the  infirmity  appear  from  the  face  of  the 
record  in  a  collateral  attack  does  not  apply,     (p.  292.) 

(280) 
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TAXATION — Partly  Legal  and  Partly  Illegal.— If  an  assess- 
ment made  by  tax  commissioners  is  in  part  legal  and  in  part  illegal, 
and  the  legal  portion  cannot  be  ascertained,  the  whole  tax  must  be 
held  invalid,     (p.   293.) 

CONSTITUTIONAL  LAW.— Courts  will  not  decide  constitu- 
tional questions  when  they  can  perceive  another  ground  upon  which 
to    properly   rest   their   decision,     (p.    293.) 

W,  L.  Taylor,  attorney  general,  M.  Moores,  C.  C.  Hadley, 
jM.  M.  Hugg  and  F.  McCray,  for  the  appellants. 

F.  Winter  and  C.  Winter,  for  the  appellees. 

183  GILLETT,  J.  This  suit  involves  the  validity  of  an  assess- 
ment for  taxation,  made,  on  appeal,  by  the  state  board  of  tax 
commissioners  against  appellees,  Delavan  Smith  and  Charles  E. 
Williams,  as  partners,  engaged  in  the  publication  of  a  news- 
paper, known  as  the  "Indianapolis  Xews,"  under  the  name  and 
style  of  the  Indianapolis  News  Company, 

184  rpi^g  state  board  added  to  appellees'  assessment  of  forty- 
teven  thousand  six  hundred  and  fifty-seven  dollars  and  thirty-one 
(■ents,  based  on  their  accounts  and  tangible  personal  property,  the 
latter  being  itemized,  the  additional  sum  of  three  hundred  and 
fifty-two  thousand  three  hundred  and  forty  dollars,  without  in 
any  manner  indicating  what  items,  if  any,  it  applied  to,  and  it  is 
charged,  in  effect,  that  said  increased  assessment  was  based  on 
the  goodwill  of  appellee's  said  business,  and  on  its  member- 
ship in  a  news  gathering  corporation,  knowii  as  the  Associated 
Press,  which  membership  it  may  be  inferred,  although  the  al- 
legations of  the  complaint  are  somewhat  vague  upon  the  sub- 
ject, was  based  on  appellees'  ownership  of  eight  shares  of  the 
stock  of  said  corporation.  It  is  not  necessary'  to  set  out  any 
further  averments  of  the  complaint,  as  the  case,  except  as  here- 
inafter mentioned,  has  been  argued  on  the  substantial  question 
as  to  the  authority  of  the  state  board  in  the  premises.  Appel- 
lants demurred  to  the  complaint  below,  their  demurrer  was  over- 
ruled, and  they  excepted.  As  they  elected  to  abide  their  de- 
juurrer,  and  declined  to  plead  further,  a  decree  was  rendered 
in  appellee's  favor. 

We  address  ourselves  first  to  the  determination  of  the  question 
whether  the  goodwill  of  the  Indianapolis  News  Company  is  sub- 
ject to  taxation.  The  power  of  taxation  is  one  of  the  higliest  at- 
tributes of  sovereignty.  When  society  erects  a  state,  creating 
tlie  three  great  departments  of  government — the  legislative,  the 
executive,  and  the  judicial — it  is  not  necessary  to  grant  to  the 
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legislative  department  the  power  of  taxation ;  for,  in  the  absence 
of  other  restriction,  that  authority  vests  in  the  legislative  de- 
partment by  virtue  of  the  general  grant  of  legislative  power: 
State  V.  Smith,  158  Ind.  543,  63  N.  E.  25;  State  Board  etc.  v. 
Holliday,  150  Ind.  216,  49  N.  E.  14.  The  constitution  of  In- 
diana ordains  that,  "The  general  assembly  shall  provide  by  law 
for  a  uniform  and  equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  both  real  and  personal,  excepting 
such  only,  for  municipal,  educational,  literary,  ^^^  scientific, 
religious,  or  charitable  purposes  as  may  be  especially  exempted 
by  law":  Const.,  art.  10,  sec.  1.  This  provision  requires  all 
property  not  especially  authorized  to  be  exempted  to  be  taxed, 
but  beyond  it  there  is  room  for  the  abundant  exercise  of  legis- 
lative authority.  Indeed,  the  question  as  to  the  right  to  sub- 
ject goodwill  to  the  burden  of  taxation  is  not  a  question  of  leg- 
islative power,  but  a  question  of  legislative  will. 

If  it  be  granted  that  goodwill  is  property,  yet  it  cannot  be  taxed 
unless  the  general  assembly  has  authorized  it.  Notwithstand- 
ing the  constitutional  requirement  as  to  the  taxation  of  property, 
such  provision  is  not  self-executing,  and  a  t^x  cannot  be  laid  un- 
less the  general  assembly  selects  the  particular  species  of  prop- 
erty to  bear  the  burden  of  taxation :  Eiley  v.  Western  Union  Tel. 
Co.,  47  Ind.  511;  Hyland  v.  Brazil  Block  Coal  Co.,  128  Ind. 
335,  26  N.  E.  672;  Stato  Board  etc.  v.  Holliday,  150  Ind.  216,  49 
N.  E.  14.  So,  in  any  event,  the  question  is  one  of  legislative 
intent.  If,  however,  goodwill  is  property,  and  therefore  ought 
to  be  taxed,  then,  in  the  construction  of  the  legislative  scheme 
of  taxation,  we  ought  to  impute  to  the  general  assembly  an 
intent  to  obey  the  constitutional  mandate,  if  its  enactments  fairly 
admit  of  such  a  construction :  Orr  v.  Baker,  4  Ind.  86 ;  Trustees 
<^^tc.  V.  Ellis,  38  Ind.  3;  Eead  v.  Yeager,  104  Ind.  195,  3  K.  E. 
856.  We  therefore  proceed  to  an  examination  of  the  question 
whether  goodwill  is  property.  Despite  the  almost  universal 
recognition  at  the  present  day  of  goodwill  as  in  the  nature  of 
property,  the  law  on  this  subject  is  of  comparatively  recent 
growth.  The  cases  greatly  confound  the  thing  itself  with  the 
means  of  transferring  it,  and  with  tlie  rights  an  assignee  ac- 
quires in  order  to  effect  that  transfer.  There  is  a  kind  of  local 
goodwill,  that  Lord  Eldon  characterized  as  "nothing  more  than 
the  probability  that  the  old  customers  will  resort  to  the  old 
place":  Crutwell  v.  Lye,  17  Yes.  335,  346.  Goodwill  of  this 
character  may  inhere  in  real  property  and  give  to  it  additional 
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value.  As  civilization  ^®®  became  more  complex,  the  realization 
was  forced  upon  the  courts  that  the  right  to  carry  on  an  estab- 
lished business,  and  to  represent  that  it  is  the  old  business  that 
is  carried  on,  is  often  a  thing  of  value,  since  men  were  willing 
to  pay  for  the  privilege  and  contended  for  it  at  the  forum,  and 
therefore  the  courts  have,  by  evolutionary  processes,  so  adjusted 
themselves  to  conditions  as  to  treat  such  privileges,  even  where 
not  connected  with  real  estate,  as  in  the  nature  of  assets.  The 
trend  of  authority  is  that  they  will  be  so  regarded  and  pro- 
tected, not  only  where  they  are  made  the  subject  of  express  con- 
tract in  connection  with  the  voluntary  sale  or  the  bequest  of 
a  business,  made  in  connection  with  the  disposition  of  property, 
but,  except  where  the  business  is  of  a  purely  personal  character, 
depending  for  its  existence  solely  upon  the  skill  of  the  person 
carrying  it  on,  that  such  interests  will  be  protected  in  the  wind- 
ing up  of  partnership  affairs  and  in  cases  of  compulsory  sales. 
On  many  questions  relative  to  the  disposition  of  these  interests 
there  is  a  most  distressing  conflict  and  uncertainty  in  the  ad- 
judged cases,  and  we  have  no  disposition  to  tempt  such  a  field. 
Some  of  the  cases  seem  to  treat  goodwill  as  property,  while  in 
other  cases  courts  have  attained  the  result  by  the  exercise  of 
control  over  the  assignor.  In  cases  of  voluntary  transfers  this 
seems  eminently  proper,  since  it  is  not  honest  to  sell  the  custom 
and  steal  away  the  customers;  to  pocket  the  price,  and  then  to 
recapture  the  subject  of  the  sale :  See  Chad  wick  v.  Covell,  151 
Mass.  190,  23  N.  E.  1068,  21  Am.  St.  Eep.  442;  Trego  v.  Hunt, 
(1896)  App.  Cas.  7. 

^ye  regard  it  as  clear,  however,  that  goodwill  is  not  in  and 
of  itself  property,  but  that  it  is  an  incident  that  may  attach  to, 
or,  in  some  cases,  be  connected  with  it.  In  Eawson  v.  Pratt,  91 
Ind.  9,  16,  it  was  said :  "  'Good\\'ill,'  as  property,  is  intangible, 
and  merely  an  incident  of  other  property.  It  was  not  in  this 
ease  an  incident  of  the  stock  of  hardware,  tools,  and  machinery, 
which  secem  to  have  been  ^^"^  the  only  tangible  property  pur- 
chased by  the  appellants  from  the  appellees."  In  our  judg- 
ment, in  a  case  of  this  kind  the  transfer  of  a  goodwill,  invohdng 
the  right  to  carry  on  the  old  business  and  to  represent  that  it  is 
the  old  business  that  the  purchaser  is  carrying  on,  is  really 
based,  not  so  much  on  the  sale  of  the  property  that  is  itself  con- 
veyed, as  it  is  upon  the  sale  of  the  business  as  a  going  concern. 
This  seems  to  be  the  view  of  the  supreme  court  of  the  United 
States,  as  expressed  in  Metropolian  Xat.  Bank  v.  St.  Louis  Dis- 
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pat)ch  Co.,  149  U.  S.  436,  446,  13  Sup.  Ct.  Eep.  944,  947, 
where  it  was  said:  "Undoubtedly,  goodwill  is  in  many  cases  a 
valuable  thing,  although  there  is  difficulty  in  deciding  accur- 
ately what  is  included  under  the  term.  It  is  tangible  only  as 
an  incident,  as  connected  with  a  going  concern  or  business  hav- 
ing locality  or  name,  and  is  not  susceptible  of  being  disposed 
of  independently As  applied  to  a  newspaper,  the  good- 
will usually  attaches  to  its  name  rather  than  to  its  place  of  pub- 
lication." Assuming  these  statements  of  the  federal  supremo 
court  to  be  the  law,  as  we  are  disposed  to,  and  it  will  be  realized 
how  shadowy  a  thing  a  goodwdll  is  in  the  case  of  a  newspaper. 
As  Professor  Parsons  said,  in  his  work  on  Partnership,  fourth 
edition,  section  181 :  "The  only  proper  signification  of  the  word 
must  be,  that  benefit  or  advantage  which  rests  only  on  the  good- 
will, or  kind  and  friendly  feelings  of  others It  is  a  hope 

or  expectation,  which  may  be  reasonable  and  strong,  and  may 
rest  upon  a  state  of  things  that  has  grown  up  through  a  long 
period,  and  been  promoted  by  large  expenditures  of  money. 
And  it  may  be  worth  all  the  money  it  has  cost,  and  a  great  deal 
more;  but  it  is,  after  all,  nothing  more  than  a  hope,  grounded 
on  a  probability." 

In  the  case  of  a  goodwill  attaching  to  real  property,  tlie  good- 
^vill  becomes  an  integral  part  of  the  value  of  such  property,  and, 
in  the  case  of  a  corporation  possessing  a  goodwill,  the  value 
thereof  may  find  a  reflex  in  the  value  ''^***  of  its  shares  of  stock. 
We  hold,  however,  that  the  goodwill  that  attaches  to  the  business 
of  conducting  a  newspaper  belonging  to  an  individual  or  a  co- 
partnership is  not,  in  and  of  itself,  property  within  the  meaning 
of  the  constitutional  mandate;  and  while  it  might  be  taxed,  since 
the  law  protects  it,  yet  the  a  priori  argument,  that  the  constitu- 
tion commands  it  to  be  taxed,  is  gone.  We  think  that  this  is 
the  proper  doctrine  in  all  such  cases  wliere  goodwill  does  not 
inhere  in  particular,  tangible  property.  We  therefore  approach 
the  question  whether,  in  the  absence  of  a  constitutional  require- 
ment that  such  an  interest  should  be  taxed,  there  is  otherwise 
to  be  found  in  existing  legislation  language  that,  of  its  own 
force,  warrants  such    conclusion. 

Taxes  are  burdens  that  must  necessarily  be  laid,  and  the  gov- 
ernment is  not  to  be  regarded  as  a  public  enemy  in  imposing 
them.  Such  laws  ought  not  to  be  construed  from  the  stand- 
point of  the  taxpayer  alone  or  of  the  government  alone.  The 
real  question  is,  What  was  the  intent  of  the  genei-al  assembly? 
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Whatever  may  be  the  rule  in  the  construction  of  the  federal  re- 
venue laws,  where  severe  penalties  and  forfeitures  are  often  at- 
tached, we  think  that,  under  a  revenue  system  like  ours,  it  is 
the  duty  of  the  courts,  even  in  construing  statutes  providing 
for  taxation  that  go  beyond  the  constitutional  requirement  that 
all  property  shall  be  taxed,  to  construe  such  statutes  without 
bias  or  prejudice,  and  that  in  such  cases  the  courts  should  only 
lean  toward  strictness  to  the  extent  that  it  is  justifiable  on  the 
ground  that  it  is  to  be  fairly  and  justly  presumed  that  the  gen- 
■eral  assembly,  which  possesses  a  power  so  comparatively  unre- 
strained in  its  force  and  searching  in  its  extent  as  the  power  of 
taxation,  has  so  shaped  the  law  as,  without  ambiguity  or  doubt, 
to  bring  within  it  everything  that  it  was  meant  should  be  em- 
braced: United  States  v.  Breed,  1  Sum.  159,  Fed.  Cas.  No. 
14,638;  United  States  v.  Sapinkow,  90  Fed.  654;  Cooley  on 
Taxation,  2d  ed.,  273. 

It  is  contended  by  the  learned  attorney  general  that  the  ^^^ 
assessment  of  goodwill  is  warranted,  as  property,  under  the 
general  act  concerning  taxation.  We  have  heretofore  expressed 
■our  view  that  goodwill  is  not  property  in  the  ordinary  sense  of 
tlie  term,  but  we  proceed  to  examine  the  act  itself.  By  such  act 
the  general  assembly  has  provided  for  the  taxation  of  polls  and 
property.  It  is  declared  that  "all  property  within  the  jurisdic- 
tion of  this  state,  not  expressly  exempted,  shall  be  subject  to 
taxation":  Burns'  Eev.  Stats.  1901,  sec.  8410.  The  next  sec- 
tion provides  that  personal  property  shall  include  certain  do- 
scribed  property,  not  mentioning  goodwill.  We  think  that  this 
section,  ■\\hcreby  the  general  assembly  undertakes  to  define  real 
and  personal  property  for  the  purpose  of  taxation,  affords 
strong  evidence  that  it  was  not  intended  to  tax  goodwill  in  a 
case  like  this.  The  maxim,  "Expressio  unius  est  exclusio  alter- 
ius,"  is  quite  applicable  in  view  of  the  legislative  definition.  The 
entire  act  is  silent  on  the  subject  of  the  taxation  of  goodwill,  as 
an  incident  to  personal  property  or  otherwise,  as  applied  to  any 
such  case  as  this;  and  the  conclusion  that  good^vill,  as  such,  is 
to  be  taxed  could  only  be  arrived  at  by  interpreting  the  act  with 
a  mind  bent  on  squeezing  everything  out  of  it  that  its  words  do 
not  necessarily  withhold.  Certainly,  as  applied  to  a  case  not 
within  the  sweep  of  the  constitutional  requirement,  this  is  not  a 
justifiable  method  of  interpretation. 

As  said  by  Mr.  Justice  Story',  in  United  States  v.  Wiggles- 
worth,  2  Story  369,  373,  Fed.  Cas.  No.  16,690 :  "It  is,  as  1  con- 
ceive, a  general  rule  in  the  interpretation  of  all  statutes  levying 
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taxes  or  duties  upon  subjects  or  citizens  not  to  extend  their  pro- 
visions, by  implication,  beyond  the  clear  import  of  the  langiia.ge 
used,  or  to  enlarge  their  operation  so  as  to  embrace  matters,  not 
specifically  pointed  out,  although  standing  upon  a  close  anal- 
og}'."    As'  more    tersely    expressed    by    Mr.    Justice    Nelson: 
'^Duties  are  never  imposed  on  the  citizen  upon  vague  or  doubt- 
ful interpretations'' :  Powers    v.  Barney,  5  Blatchf.    202,  203, 
Fed.  Cas.  ^'^  Xo.  11,3G1.    This  expresses  the  views  of  the  courts 
generally:  Hartranft  v.  Wiegmann,  121  U.  S.  609,  G16,  7  Sup 
Ct.  Eep.  1240;  American  etc.  Co,  v.  Worthington,  141  U.  S 
468,  12  Sup.  Ct.  Eep.  55 ;  Adams  v.  Bancroft,  3  Sum.  384,  Fed 
Cas,  No.  44;  Se^-all  v.  Jones,  9  Pick.  412;  Alcksburg  etc.  E.  R 
Co.  v.  State,  62  Hiss.  105 ;  Mayor  etc.  v.  Hartridge,  8  Ga.  23 ; 
Dean  V.  Charlton,  27  Wis.  522;  Gurr  v.  Schudds,  11  Ex.  190; 
Wroughton  v.  Turtle,  11  Mees.  &  W.  561 ;  Williams  v.  Sangar, 
10  East,  66;  Denn  v.  Diamond,  4  Barn.  &  C.  243;  Tompkins 
V.  Ashby,  6  Barn.  &  C.  541 ;  Oriental  Bank  v.  Wright,  L.  R.  5 
App.  Cas.  842;  Pryce  v.  Directors  etc.,  L.  R.  4  App.  Cas.  197; 
Daines  v.  Heath,  54  Eng,  C,  L.  938 ;  Gosling  v,  Yeley,  64  Eng. 
C,  L.  328,  407;  Potter's  Dwarris  on  Statutes,  255. 

It  would  be  against  usage  to  tax  the  goodwill  of  a  partnership 
or  individual.  It  is  to  be  presumed  that  the  general  assembly 
was  familiar  with  the  fact  that  it  had  been  the  practice  to  omit 
tc  tax  goodwill  in  such  cases,  and,  if  it  had  been  its  purpose  so 
to  do  in  the  enactment  of  the  general  tax  law  of  1891,  the  cir- 
cumstances called  upon  that  body  to  give  clear  expression  to  its 
purpose.  Its  omission  in  that  particular  can  only  be  construed 
as  an  acquiescence  in  the  practice  that  before  obtained:  State 
Board  etc.  v.  Holliday,  150  Ind.  216,  49  N.  e.  14.  The  reasons 
that  we  have  thus  far  advanced  against  the  construction  of  the 
taxation  act  that  appellants  contend  for,  may,  in  a  substantial 
sense,  be  said  to  be  a  reiteration  of  the  following  language  of 
Lord  Dcnham,  C.  J.,  in  Burdcr  v.  Veley,  12  Ad.  &  E.  233,  247: 
The  law  requires  clear  demonstration  that  a  tax  is  lawfully  im- 
posed. No  act  of  jDarliament  vests  in  the  parish  officers  such  a 
power  as  these  have  exercised,  or  recites  that  such  a  power  exists 
bv  common  law  or  custom.  No  book  of  reports  affirms  it. 
No  such  usage  in  fact  prevails  in  the  land.  An  opposite  usage 
prevails." 

191  ]s^Qp  Qc^j^  -yyg  uphold  the  assessment  as  a  tax  on  the  prop- 
erty as  a  unit.  In  the  case  of  a  goodwill  that  is  an  incident  of 
land,  tlie  increased  value  inheres  iu  tlie  property  itself;  and,  in 
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the  case  of  most  domestic  corporations,  that  which  the  law  as- 
sesses— their  stock — if  worth  more  than  their  tangible  property, 
stands  for  all  that  the  corporation  represents,  including  good- 
will. It  is  provided  by  statute  that,  for  the  purpose  of  assess- 
ing property  for  taxation,  a  copartnership  shall  be  treated  as  an 
individual:  Bums'  Eev.  Stats.  1901,  sec,  8423.  In  either  case 
the  schedule  contemplates  that  the  various  items  shall  be  as- 
sessed separately.  Even  if  goodwill  were  regarded  as  an  incid- 
ent of  personal  property,  it  cannot  be  said  that  any  one  item  of 
such  property — as,  for  instance  a  printing-press — is  worth  any 
more  because  it  belongs  to  one  person  than  if  it  belonged  to 
another.  If  there  is  a  goodwill  that  can  be  said  to  be  an  inci- 
dent of  personal  property  at  all,  it  must  be  an  incident  of  the 
assembled  items  of  personal  property  that  may  be  said  to  con- 
stitute the  tool  or  implement  wherewith  the  business  is  carried 
on,  and  our  revenue  law  cannot  be  tortured  into  a  construction 
that  authorizes  an  aggregating  of  personal  property.  Such 
property,  upon  the  plain  reading  of  the  schedule,  is  required  to  be 
distributed  among  the  appropriate  items  thereof.  The  goodwill 
of  a  newspaper,  conducted  by  an  individual  or  copartnership,  is 
an  incident  of  the  business  as  a  going  concern,  and,  as  the  busi- 
ness cannot  be  treated  as  a  unit,  it  follows  that  this 
is  a  case  where  the  general  assembly  has  omitted  to  pro- 
vide a  regulation  whereby  goodwill  can  be  taxed:  State 
Board  etc.  v.  Holliday,  150  Ind.  216,  49  N.  E.  14.  The 
case  of  Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165  U.  S. 
194,  17  Sup.  Ct.  Rep.  305,  on  petition  for  rehearing,  166  U.  S. 
185,  17  Sup.  Ct.  Eep.  604,  cited  by  appellants'  counsel,  is  not  in 
point.  That  case  settles  the  proposition  that  it  is  competent, 
under  statutoiy  authority,  to  tax  ^^^  as  a  unit  a  going  concern, 
yet  the  case  really  depends  upon  the  fact  that  the  state  has  en- 
acted such  legislation. 

As  to  the  element  of  appellees'  holding  of  shares  of  stock  in 
the  Associated  Press,  we  are  of  opinion  that  if  the  case  rested 
alone  upon  the  complaint  that  appellees'  shares  therein  were 
tax6d,  no  case  would  be  presented  for  our  interference.  We 
do  not  doubt,  if  a  number  of  newspapers  enter  into  an  agree- 
ment that  each  will  provide  the  others  with  news,  or  that 
through  a  common  agency  such  news  is  to  be  supplied  to  all, 
that  the  right  under  such  contract  is  not  a  subject  of  taxation 
under  existing  statutes.  Just  what  connection,  if  any,  the 
shares  of  stock  that  appellees  hold  has  with  the  privilege  of  re- 
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cedving  news,  does  not  appear;  and  we  are  not  advised  as  to 
what  service,  if  any,  appellees  perform  as  payment,  in  whole  or 
in  part,  for  the  advantage  that  they  receive.  The  fact,  as 
pleaded,  that  the  court  of  last  resort  in  the  state  where  such 
corporation  is  organized  has  held  that  it  is  bound  to  furnish  its 
news  to  all  who  apply,  on  the  same  terms  that  it  exacts  from  its 
members,  may  be  an  important  element  tending  to  depreciate 
ihe  value  of  such  stock;  but  we  cannot  therefore  say  that  the 
ftock  has  no  value,  since  a  person  who  had  regularly  acquired 
stock  in  the  corporation  might  thereby  without  contest  receive 
the  attendant  privilege  upon  the  terms  fixed,  while  an  outsider 
might  have  to  vindicate  his  right,  if  any,  by  a  long  contest  in 
the  courts. 

Section  8410  of  Burns'    Eevised  Statutes    of  1901,  that  is 
•quoted  above,  provides  that  all  property  within  the  jurisdiction 
of  this  state  not  expressly  exempted  shall  be  subject  to  taxation. 
■The  next  section  contains  a  definition  of  personal  property  for 
the  purposes  of  taxation,  and  among  other    items  of  personal 
property  therein  mentioned  is  included  "all  shares  in  foreign  cor- 
porations, except  national  banks,  owned  by  inhabitants  of  this 
£;tate.'*'     The  listing  of  such  shares  is  also  provided  for  by  the 
schedule:  Burns'  Eev.  Stats.  1901,  sees.  8460,  8463.     Mr.  Cook, 
in  his  valuable  work  on  Corj)orations,  fourth  edition,  volume  2, 
^^^  section  565,  says:  "It  is  undoubtedly  within  the  constitu- 
tional power  of  the  legislature  of  a  state  to  enact  a  statute  that 
persons  residing  in  that  state,  who  are  stockholders  in  a  corpora- 
tion created  by  another  state,  shall  be  taxed  on  their  shares  of 
stock  at  their  residence  within  the  former  state.     This  principle 
of  law  is  based  on  the  fact  that  shares  of  stock  are  personal 
property;  that  they  are  distinct  from  the  corporate  property, 
franchises,  and  capital  stock;  that  they  follow  the  domicile  of 
their  owner  like  other  personal  property,  and  that  consequently 
he  may  be  taxed  therefor  wherever  he  may  reside.     It  accord- 
ingly   is  a    question    of  policy    and    expediency    with    a    state 
whether  or  not  it  will  tax  its  citizens  who  are  stockholders  in 
foreign  corporaticnr."' 

It  is  not  material  that  the  shares  of  stock,  as  such,  do  not 
directly  earn  money.  If  the  holding  of  such  shares  is  the  basis 
oi  a  privilege  that  in  and  of  itself  is  worth  money,  we  see  no 
reason  why  such  value  should  not  inhere  in  such  shares.  The 
fact  that  the  right,  if  any,  the  stock  represents  cannot  be  trans- 
ferred without  the  consent  of  the  Associated  Press  may  take 
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from  the  stock  a  market  value,  but  it  may  have  a  value  neverthe- 
less. Section  8458  of  Burns'  Eevised  Statutes  of  1901  provides 
that  in  determining  the  value  of  personal  property  the  township 
■assessor  "shall  be  governed  by  what  is  the  true  cash  value,  such 
heing  the  market  or  usual  selling  price  at  the  place  where  the 
property  shall  be  at  the  time  of  its  liability  to  assessment,  and 
if  there  is  no  market  value,  then  the  actual  value.''  We  take  it, 
however,  that  counsel  for  appellee  would  not  dispute  the  propo- 
sition that  if  the  shares  of  stock  have  any  value  they  are  sub- 
ject to  taxation.  Counsel  evidently  rely  upon  the  averment  that 
the  shares  of  stock  "have  no  market  value  and  no  actual  value." 
If  this  were  true,  we  admit  that  such  shares  ought  not  to  be 
taxed.  But  whether  they  had  or  no  is  a  question  of  fact  that 
the  state  board — a  body  ha\'ing  quasi  judicial  *^*  powers — was 
required  to  determine;  and  if,  without  fraud,  that  body  has  de- 
termined that  such  shares  had  a  value,  then  this  court  has  no 
power  to  review  such  conclusions :  Pittsburgh  etc.  E.  Co.  v. 
Backus,  133  Ind.  625,  C53,  33  X.  E.  432,  154  U.  S.  421,  14 
Sup.  Ct.  Eep.  1114;  Youngstown  Bridge  Co.  v.  Kentucky  etc. 
Co.,  64  Fed.  441 ;  McLeod  v.  Eeceveur,  71  Fed.  455 :  Ctate  Eail- 
road  Tax  Cases,  92  IT.  S.  575,  610;  Templeton  v.  Pierce 
County,  25  Wash.  377,  65  Pac.  553. 

As  said  by  Mr.  Justice  Magruder,  in  Burton  Stock  Car  Co.  v. 
Traeger,  187  111.  9,  12,  58  N.  E.  418:  "Tbe  dotermination  of 
tbe  value  to  be  fixed  on  property  liable  to  be  assessed  'is  not,  in 
tlie  absence  of  fraud,  subject  to  the  supervision  of  the  judicial 
department  of  the  state.' "  The  state  board  may  have  made  a 
mistake  of  fact  in  determining  the  value  of  such  shares  of  stock, 
but  we  cannot  relieve  on  that  ground  alone.  In  McLeod  v.  Eo- 
ceveur,  71  Fed.  455,  an  assessment  by  said  board  was  attacked 
oil  the  ground  that  a  bridge  over  the  Ohio  river  was  assessed  at 
two  hundred  thousand  dollars,  when  its  real  value,  in  so  far  as 
it  was  within  the  state  of  Indiana,  was  only  forty-five  thousand 
dollars.  It  was  further  alleged  that  such  assessment  was  made 
by  the  state  board  by  mistake  and  misrepresent-ation  as  to  tlie 
southern  boundary  of  the  state  at  that  point.  In  disposing  of 
the  question  the  court  said :  "Here  there  is  no  suggestion  of 
fraudulent  conduct  upon  the  part  of  the  board  of  equalization. 
Its  officers  were  charged  with  the  duty  of  assessing  the  value  of 
the  property  of  the  bridge  company  lying  within  the  state  of 
Indiana.  They  did  not  seek  or  attempt  to  make  any  assessment 
upon  property  without  the  boundaries  of  the  state.  It  was  their 
Am.  St.  Eep.,  Vol.  95—19 
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duty  to  ascertain  the  extent  of  the  property  of  the  bridge  com- 
jjany  lying  within  the  state,  and  to  declare  its  fair  value.  It  is^ 
in  effect,  charged  that  they  committed  an  error  of  judgment, 
being  misled  to  believe  that  the  boundary  line  of  the  state  was 
below  low-water  mark  in  the  Ohio  river,  and  so  placed  upon  the 
property  lying  within  *^*  the  state  a  greater  valuation  than 
they  otherwise  would  have  done;  in  other  words,  that,  through  a 
mistake  of  fact  and  error  of  judgment,  the  property  of  the 
bridge  company  lying  within  the  state  was  excessively  valued. 
The  board  of  equalization  had,  however,  jurisdiction  of  the 
subject  mattei',  and,  as  observed  by  Chief  Justice  Eyan,  'had 
jurisdiction  to  commit  the  error';  and  its  determination,  how- 
ever erroneous,  cannot  be  impugned  collaterally.  Jurisdiction 
existing,  any  order  or  judgment  is  conclusive  in  respect  of  ita 
own  validity  in  a  dispute  concerning  any  right  or  title  to  be  de- 
rived through,  or  anything  done  by  virtue  of,  its  authority.  It 
is  true  that,  with  respect  to  these  special  tribunals  for  assess- 
ment of  property,  evidence  of  excessive  valuation  is  sometimes 
admitted ;  but  it  is  so  received  in  connection  with  other  testimony 
to  establish  a  charge  of  fraudulent  conduct  on  the  part  of  the 
board.''  Judge  Showalter  dissented  in  the  above  case  on  the 
ground  that  the  state  board  had  no  jurisdiction  to  assess  prop- 
erty in  Kentucky,  but  the  case  probably  rests  on  the  ground, 
expressed  in  the  opinion,  that  the  board  "did  not  seek  or  at- 
tempt to  make  any  assessment  without  the  boundaries  of  the 
state." 

The  questions  involved  in  this  case  that  have  been  argued  by 
the  respective  parties  have  been  questions  that  went  to  the 
merits  of  the  right  of  the  state  board  of  tax  commissioners  to 
tax  the  appellees,  and,  as  the  parties  stand  in  the  attitude  of 
waiving  all  other  questions,  we  have  been  disposed  to  consider, 
so  far  as  we  could  properly  do  so,  the  substantial  questions  m 
the  case,  but  it  is  insisted  by  an  amicus  curiae,  who,  by  leave  of 
court,  has  filed  a  brief,  that  the  effort  of  such  board  to  tax  the 
goodwill  of  appellees'  business  ought  also  to  be  uphold,  because 
this  proceeding  is  a  collateral  attack  on  the  action  of  tlie  board. 
Although  such  board  is  composed  of  men  who,  for  the  most  part, 
otherwise  occupy  high  official  station,  and  although  such  board 
performs  duties  of  very  great  importance  to  the  ^^^  state,  yet 
such  tribunal  is  nevertheless  one  of  granted  powers;  and,  if  it 
acts  without  jurisdiction,  the  courts  have  power  to  arrest  the  con- 
sequences of  its  acts.     In  State  Board  etc.  v.  Holliday,  150  Ind. 
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216,  49  N.  E.  14,  this  court  sustained  a  proceeding  to  enj'oin  the 
state  board  from  listing  and  valuing  the  life  insurance  policies 
for  taxation  that  were  held  by  the  appellees  in  said  action.  In 
Senour  v.  Euth,  140  Ind.  318,  321,  39  :N'.  E.  946,  947,  this 
court ,  in  answer  to  the  claim  that  the  appellee  therein  was  pre- 
cluded by  the  action  of  the  county  board  of  review,  said :  "When 
we  have  found  that  the  property  was  not  within  the  jurisdiction 
of  the  state,  we  have  found  the  absence  of  an  element  necessary 
to  the  validity  of  the  board's  action,  and,  in  such  case,  the  action 
is  void,  and  may  be  attacked  collaterally."  The  proposition 
that  courts  may  relieve  from  assessments  laid  without  jurisdic- 
tion finds  support  in  the  authorities  without  this  state:  Santa 
Clara  County  v.  Southern  Tac.  E.  E.  Co.,  118  U.  S.  394,  6  Sup. 
Ct.  Eep.  1132 ;  Central  Pac.  E.  E.  Co.  v.  California,  162  U.  S. 
91,  114,  16  Sup,  Ct.  Eep.  766;  St.  Mary's  Gas  Co.  v.  Elk 
County,  191  Pa.  St.  458,  43  Atl.  321;  Keokuk  etc.  Bridge  Co.  v. 
People,  161  111.  132,  43  N.  E.  691 ;  Maxwell  v.  People,  189  111. 
546,  59  N.  E.  1101;  Montis  v.  McQuiston,  107  Iowa,  651,  78 
N.  W.  704;  Poe  v.  Howell  (N.  Mex.),  67  Pac.  62;  State  v.  Ernst 
(N"ev.),  65  Pac.  7.  In  Central  Pac.  E.  E.  Co.  v.  California,  162 
IJ.  S.  91,  114,  16  Sup.  Ct.  Eep.  766,  the  supreme  court  of  the 
United  States  said :  "Undoubtedly,  if  the  board  of  equalization 
had  included  what  it  had  no  authority  to  assess,  the  company 
might  seek  the  remedies  given  under  the  law  to  corre<;t  the  as- 
sessment, so  far  as  such  property  was  concerned,  or  recover  back 
the  tax  thereon,  or,  if  those  remedies  were  held  not  exclusive, 
might  defend  against  the  attempt  to  enforce  it."  Judge  Cooley 
recognizes  that  the  courts  may  relieve  from  an  assessment  when 
some  principle  of  law  is  violated  in  making  it,  and  when  the 
complaint  is  not  merely  ^^"^  of  an  error  in  judgment:  Cooley 
on  Taxation,  748,  777,  and  notes  on  750,  776. 

We  think  that  in  a  case  of  this  kind  it  is  not  proper  to  apply 
the  rule  that  obtains  when  a  judgment  of  a  court  of  general 
jurisdiction  is  collaterally  attacked — that  the  infirmity  must  ap- 
pear on  the  face  of  the  record.  These  proceedings  are  sum- 
mary and,  to  a  large  extent,  informal,  and  there  are  no  plead- 
ings that  tend  to  make  the  question  decided  certain.  It  is 
proper,  in  a  case  like  this,  where  values  have  not  been  extended 
on  the  specific  items  of  the  taxpayer's  schedule,  to  show  affirm- 
atively that  he  was  assessed  with  an  item  that  was  not  taxable 
under  the  laws  of  the  st-ate.  This  could  be  done  without  con- 
tradicting in  any  way  the  record  that  the  board  made,  if  we 
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may  assume  that  the  averments  of  the  complaint  are  true.  The 
following  cases,  by  implication,  at  least,  support  this  view : 
Pittsburgh  etc.  E.  R.  Co.  v.  Backus,  154  TJ.  S.  421,  14  Sup.  Ct. 
Eep.  1114;  Central  Pac.  R.  E.  Co.  v.  California,  1G2  U.  S.  91, 
112,  16  Sup.  Ct.  Eep.  7G6;  People  v.  Central  Pac.  E.  E.  Co., 
105  Cal.  576,  38  Pac.  905. 

In  Santa  Clara  Co.  v.  Southern  Pac.  E.  E.  Co.,  118  U.  S. 
394,  6  Sup.  Ct.  Eep.  1132,  the  question  was  whether  the  state 
board  of  California  had  included  within  the  assessment  of 
defendant  in  error  certain  fences  along  its  right  of  way  that 
the  board  had  no  power  to  assess  against  it.  Xo  record  of 
the  assessment  as  made  by  the  board  was  introduced,  and  no 
other  documentary  evidence  of  such  assessment  was  offered,  ex- 
cept the  official  communication  of  said  board  to  the  local  assessor, 
which  showed  only  the  aggregate  valuation  of  the  company's 
franchise,  roadway,  roadbed,  rails  and  rolling-stock.  The  trial 
court  made  a  special  finding,  in  which  it  found  that  said  board 
"did  knowingly  and  designedly  include  in  the  valuation  of  said 
roadway  the  value  of  fences  erected  upon  the  line  between  said 
railway  and  the  land  of  coterminous  proprietors."  ^^^  In 
passing  upon  the  question  thus  presented  the  supreme  court,  at 
page  415,  118  U.  S.,  and  page  1142,  6  Sup.  Ct.  Eep., 
said:  "It  appears,  as  stated,  from  the  evidence,  that  the  fences 
■were  included  in  the  valuation  of  the  defendants'  prop- 
erty; but  under  what  head,  whether  of  franchise,  roadway, 
or  roadbed,  does  not  appear.  Nor  can  it  be  ascertained,  with 
reasonable  certainty,  either  from  the  assessment-roll  or  from 
other  evidence,  what  was  the  aggregate  valuation  of  the  fences, 
or  what  part  of  such  valuation  was  apportioned  to  the  respective 
counties  through  which  the  railroad  was  operated.  If  the  pre- 
sumption is,  that  the  state  board  included  in  its  valuation  only 
such  property  as  it  had  jurisdiction  under  the  state  constitution 
to  assess,  namely,  such  as  could  be  rightfully  classified  under 
the  heads  of  franchise,  roadway,  roadbed,  rails,  or  rolling-stock, 
that  presumption  Avas  overthrown  by  proof  that  it  did,  in  fact, 
include,  under  some  one  or  more  of  those  heads,  the  fences  in 
question.  It  was  then  incumbent  upon  the  plaintiff,  by  satis- 
factory evidence,  to  separate  that  which  was  illegal  from  that 
wliich  was  legal — assuming,  for  the  purposes  of  this  case  only, 
that  the  assessment  was,  in  all  other  respects,  legal — and  thus 
impose  upon  tlie  defendant  the  duty  of  tendering,  or  enabling 
the  court  to  render  judgment  for,  such  amount,  if  an}',  as  was 
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justly  due.''  It  was  further  held  by  the  court  that  the  whole 
assessment  was  invalid,  as  it  could  not  be  determined  what  was 
the  amount  of  that  part  of  the  assessment  that  was  valid. 

It  is  our  conclusion,  as  it  is  alleged  that  the  goodwill  of  ap- 
pellees' business  was  assessed,  and  as  there  is  no  means  of  de- 
termining the  amount  of  that  portion  of  the  increase  that  the 
state  board  of  tax  commissioners  had  authority  to  add,  that  the 
action  of  said  board  as  an  entirety,  in  so  far  as  it  added  to  ap- 
pellees' assessment,  was  properly  held  to  be  invalid. 

Appellees,  counsel  have  argued  the  question  as  to  an  unlawful 
discrimination  against  appellees  in  the  administration  *^^  of 
the  tax  laws.  It  is  settled  that  the  court  will  not  decide  a  con- 
stitutional question  when  it  can  perceive  another  ground  on 
which  it  can  properly  rest  its  decision.  We  therefore  decline 
to  consider  this  question. 

Judgment  affirmed. 


The  GoocUclll  of  a  business  or  a  concern  is  the  benefit  or  advantage 
accruing  to  it,  in  addition  to  tiie  value  of  its  property,  derived  from 
its  reputation  for  promptness,  fidelity  and  integrity  in  its  transac- 
tions, from  its  mode  of  doing  business,  and  other  incidental  circum- 
stances, in  consequence  of  which  it  acquires  general  patronage  from 
constant  and  habitual  customers:  Angier  v.  Webber,  14  Allen,  211, 
92  Am.  Dec.  748.  It  is  the  chance  of  probability  that  custom  will 
be  had  at  a  certain  place  of  business  in  consequence  of  the  way  that 
business  has  been  conducted:  Vonderbank  v.  Schmidt,  44  La.  Ann.  264, 
32  Am.  St.  Kep.  336,  10  South.  616.  For  other  authorities  discussing 
the  nature  of  goodwill,  see  Slack  v.  Suddoth,  102  Tenn.  375,  73  Am. 
St.  Eep.  881,  52  S.  W.  ]80;  Anchor  Electric  Co.  v.  Hawkes,  171  Mass. 
]01,  68  Am.  St.  Eep.  403,  50  N.  e.  509;  Kramer  v.  Old,  119  N.  C.  1, 
56  Am.  St.  Eep.  650,  25  S.  E.  812. 

The  Authority  to  Impose  Taxes  is  in  its  nature  legislative,  but  is 
subject  to  the  power  of  the  courts  to  determine  in  particular  cases 
whether  the  extreme  boundary  of  legislative  power  has  been  reached 
and  passed:  Board  of  Education  v.  State,  51  Ohio  St.  531,  46  Am.  St, 
Eep.  588,  38  N.  E.  614.  Equity  will  interfere,  in  a  proper  case,  with 
the  action  of  assessors  and  boards  of  equalization:  Andrews  v.  King 
County,  1  Wash.  46,  22  Am.  St.  Eep.  136,  23  Pac.  409. 
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DAVIS  V.  CHASE. 

[159  Ind.  242,  64  N.  E.  88,  853.] 

ATTORNEY  AND  CLIENT— Forbidden  Contracts. — A  con- 
tract between  attorney  and  client  under  which  the  attorney  agrees 
to  prosecute  a  suit  for  a  certain  percentage  of  the  amount  recovered, 
and  the  client  agrees  not  to  enter  into  any  compromise  of  the  claim 
unless  such  attorney  is  present  and  directs  the  settlement,  is  void  as 
against   public  policy,     (p.   296.) 

PLEADING — Contract. — Under  a  complaint  counting  on  a  spe- 
cial contract,  there  can  be  no  recovery  on  an  implied  contract,  (p. 
296.) 

PLEADING  —  Collusion  —  Abatement. — If  cross-complainants 
are  necessary  or  proper  parties  to  the  original  action,  the  fact  that 
they  were  made  parties  through  collusion  with  the  original  plaintiff 
is  no  ground  for  abatement  of  the  action,     (p.   297.) 

FRAUDULENT  CONVEYANCES— Pleading.— A  complaint  to 
set  aside  a  fraudulent  conveyance,  containing  no  averment  as  to  the 
financial  condition  of  the  defendant  at  the  time  of  the  commencement 
of  the  action,  except  that  he  had  no  property  subject  to  execution 
of  which  plaintiff  has  any  knowledge,  is  wholly  insufficient,     (p.  297.) 

D.  C.  Justice,  E.  B.  Sellers  and  E.  Uhl,  for  the  appellants. 

C.  E.  Spencer  and  M.  A.  Eyan,  for  the  appellees. 

243  GILLETT,  J.  -  The  appellee  Chase  filed  in  the  court  be- 
low his  complaint  in  three  paragraphs,  founded  upon  a  written 
contract  executed  by  himself  and  the  appellant  John  D.  Davis ; 
and  he  also  sought  by  said  action  to  subject  to  the  payment  of 
his  demand  a  tract  of  real  estate  that  it  was  alleged  that  said 
John  had  fraudulently  caused  to  be  conveyed  to  his  wife,  the 
appellant,  Elizabeth  Davis.  Said  first-mentioned  contract  is  of 
the  following  tenor : 

"This  agreement,  made  and  entered  into  the  day  and  year  last 
-44  written,  by  and  between  John  D,  Davis,  party  of  the  first 
part,  and  George  P.  Chase,  party  of  the  second  part,  witnesseth : 
Whereas,  John  D.  Davis  has  this  day  employed  George  P.  Chase, 
party  of  the  second  part,  to  institute  and  prosecute  a  suit  or 
cause  of  action  for  the  purpose  of  obtaining  his  share  of  his 
father  John  Davis'  estate,  and  the  said  Jolm  D.  Davis  hereby 
authorizes  and  empowers  the  said  George  P.  Cliase  to  recover 
said  claim,  either  by  suit  or  compromise,  but  that  said  George 
P.  Chase  shall  not  accept  any  compromise  or  settlement  unless 
the  same  is  satisfactory  to  the  said  John  D.  Davis :  Now,  there- 
fore, in  consideration  of  the  said  George  P.  Chase  performing 
said  s^-'rvices,  the  said  John  D.  Davis  agrees  to  pay  to  the  said 
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•Ceorge  P.  Chase,  as  oompensation  for  his  services,  a  sum  of 
TDoney  equal  to  fifty  per  cent  of  any  amount  that  he  may  recover, 
•either  by  way  of  suit  or  compromise,  and  the  said  John  D.  Davis 
hereby  expr^sly  agrees  not  to  enter  into  any  compromise  or  ac- 
•cept  any  sum  of  money  in  settlement  of  said  claim  unless  said 
George  P.  Chase  is  present  and  directs  said  settlement.  Wit- 
ness our  hands  this  twenty-third  day  of  February,  1898. 
(Signed)         "J.  D.  DAVIS. 

"GEORGE  P.  CHASE." 
Mr.  Greenhood,  in  his  work  on  Public  Policy,  at  page  474, 
•says :  "A  contract  by  which  the  control  of  the  party  in  interest 
■over  litigation  carried  on  in  his  behalf  is  limited,  is  void." 
This  view  finds  full  support  in  the  cases.     In  Lewis  v.  Lewis, 
15  Ohio,  715,  the  court  said:  "A  contract  with  an  attorney  to 
prosecute  a  suit  containing  a  stipulation  that  the  party  should 
not  have  the  privilege  to  settle  or  discontinue  it,  without  the 
assent  of  the  attorney,  would  be  so  much  against  good  policy 
that  the  court  would  not  enforce  it."     In  North  Chicago  St. 
li.  E.  Co.  V.  Ackley,  171  111.  100,  112,  49  N.  E.  222,  the  su- 
preme court  of  Illinois,  speaking  by  Phillips,  C.  J.,  said :  "The 
second  proposition  to  be  determined  is.  Is  a  contraet  by  which 
the  person  in  whose  name  the  action  is  brought,  ^'*^  and  to 
whom  it  belongs,  restricted  from  compromising  or  settling  such 
<',laim  because  of  a  contract  to  that  effect?     In  other  words, 
is  such  a  contract  valid  and  binding?  ....  Whether  a  cause 
of  action  exists,  and  if  so,  its  nature  and  amount,  are  facts  al- 
ways involved  in  uncertainty,  and  a  defendant  has  a  right  to 
buy  his  peace.     The  plaintiff  has  a  right  to  compromise,  and 
avoid  the  anxiety  resulting  from  a  cause  pending  to  which  he 
is  a  party.     Any  contract  whereby  a  client  is  prevented  from 
settling  or  discontinuing  his  suit  is  void,  as  such  an  agreement 
would  foster  and  encourage  litigation."     The  supreme  court  of 
Arkansas  has  thus  expres,sed  itself  upon  the  subject:  "It  is  a 
wise  public  policy  to  allow  the  parties  to  a  lawsuit,  or  to  dis- 
putes that  have  not  even  progressed  to  the  proportion  and  dig- 
nity of  a  lawsuit,  to  settle  their  differences  without  hindrance 
from  disinterested  parties.     Parties  should  be  permitted  to  beg 
or  buy  their  peace  at  any  time.     It  would  be  difficult  to  esti- 
mate the  monstrously  unjust  consequences  that  might  result  to 
parties  willing  and  ready  to  settle  a  demand  of  this  kind,  if 
it  lay  in  the  power  of  an  attorney  to  im]3ede  or  control  such 
-settlement" :  Davis  v.  Webber,  QQ>  Ark.  190,  198,  49  S.  W.  822, 
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74  Am.  St.  Rep.  81.  ''The  law,"  said  Judge  Dillon,  in  de* 
ciding  the  case  of  Ell  wood  v.  Wilson,  21  Iowa,  523,  "encourages 
the  amicable  adjustment  of  disputes;  and  a  construction  of  a 
contract  which  would  operate  to  prevent  the  client  from  settling 
will  not  be  favored."  /Po  the  same  effect,  see  Boardman  v. 
Thompson,  25  Iowa,  487. 

Counsel  for  appellee  Chase  do  not  attempt  to  dispute  the 
correctness  of  the  doctrine  that  the  above  authorities  announce, 
but  they  seek  to  parry  its  force  by  contending  that  the  agree- 
ment of  the  client  not  to  compromise  only  required  that  the 
attorney  should  be  present  to  advise  the  client  in  the  effecting 
of  a  settlement.  The  verb  "directs"  ordinarily  implies  a  point- 
ing out  with  authority,  or  directing  as  a  superior.  If  that  is 
not  the  meaning  of  the  word  in  the  contract  under  considera- 
tion, and  if  it  means  only  to  guide  ^^^  or  advise,  we  do  not 
understand  why  the  client  was  required  to  "expressly"'  agrc-e 
that  in  the  event  of  a  compromise  his  attorney  should  be  present 
to  guide  or  advise  him.  And  it  is  still  more  difficult  to  under- 
stand why,  if  the  settlement  took  the  course  that  the  contract 
contemplated  it  might  take — of  an  accept-ance  of  a  sum  of 
money  by  the  client  in  settlement  of  the  claim — it  was  so  im- 
I>ortant  to  himself  to  have  his  attorney  present  to  advise  him 
that  he  must  needs  "expressly"  bind  himself  in  advance  that 
he  would  not  settle  unless  his  attorney — and  that  particular  at- 
torney— was  present  to  advise  about  sueli  a  comparatively  simple 
matter  as  the  receiving  of  a  sum  of  money,  and  the  execution 
of  a  receipt  or  a  quitclaim  deed.  The  theory  of  counsel  is  weak. 
It  is  evident  that  the  purpose  of  the  provision  was  to  enable 
the  attorney  to  prevent  the  client  from  making  a  settlement 
or  compromise  that  the  attorney  might  regard  as  disadvanta- 
geous to  himself.  It  is  plain  that  the  provision,  when  con- 
strued according  to  the  evident  intent  of  the  parties,  is  against 
public  policy,  and  that  there  can  be  no  recovery  upon  the  con- 
tract sued  on.  As  said  in  Davis  v.  Webber,  66  Ark.  190,  74 
Am.  St.  Eep.  81,  49  S.  W.  822 :  "This  clause  was  fatal  to  the 
entire  contract.  It  is  not  severable  from  it.  It  seems  to  have 
b'Cen  an  inducement  for  entering  upon  the  contract.  It  is  im- 
possible for  us  to  say  that  the  parties  would  have  entered  upon 
the  contract  at  all  without  this  clause."  The  demurrer  of  ap- 
pellants to  each  of  the  paragraphs  of  complaint  of  appellee 
Chase  should  have  been  sustained. 

Counsel  for  said  appellees  are  in  serious  error  in  asserting 
tlmt  under  paragraphs  of  complaint  counting  on  a  special  con- 
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tract  there  may  be  a  recovery  on  an  implied  contract:  Board 
etc.  V.  Gibson,  158  Ind.  471,  63  N.  E.  982. 

The  appellees  Kreider  were  judgment  creditors  of  appellant 
John  D.  Davis,  and  were  made  parties  defendant  to  the  cause 
by  appellee  Chase  after  the  case  reached  the  court  below  on 
change  of  venue.  Said  appellees  Kreider  entered  their  volun- 
tary appearance  to  the  action,  and  filed  ^^''  a  cross-complaint, 
in  which  they  sought  to  recover  on  their  judgment,  as  a  cause 
of  action,  against  appellant  John  D.  Davis,  and  to  have  said 
land  subjected  to  the  payment  of  th^ir  judgment.  The  appel- 
lants appeared  specially  to  the  cross-action,  and  filed  a  plea  to 
the  jurisdiction  of  the  White  circuit  court,  alleging  that  at  the 
date  of  the  commencement  of  the  cross-action,  and  at  the  date 
of  the  commencement  of  the  original  action,  they  were  resid- 
ents of  Carroll  county,  Indiana,  and  that  by  collusion  between 
the  original  plaintiff  and  said  cross-complainants  the  latter  had 
l>een  made  parties  to  the  action  for  the  purpose  of  enabling 
them  to  file  said  cross-complaint.  As  the  complaint  of  ap- 
pellee Chase  alleged  that  appellees  Kreider  were  claiming  some 
interest  in  or  lien  on  the  real  estate  which  Chase  was  seeking 
to  reach  in  the  hands  of  Eliza.beth  Da^^s,  we  think  that  thoy 
were  properly  made  defendants,  to  the  end  that  their  rights 
in  the  land  might  be  settled  before  the  court  ordered  a  sale 
thereof.  There  might  have  been'  what  the  plea,  by  way  of 
legal  conclusion,  styles  '•'collusion"  for  the  purpose  of  enabling- 
the  appellees  Kreider  to  file  a  cross-complaint,  and  yet  the  aver- 
ment does  not  exclude  the  idea  that  they  were  necessary  or 
proper  parties  to  the  original  action. 

There  was  no  error  in  sustaining  a  demurrer  to  the  plea  in 
abatement.  Upon  the  sustaining  of  such  demurrer,  appellants 
each  filed  a  demurrer  to  the  cross-complaint.  These  demurrers 
were  together  overruled.  The  ruling  was  proper  as  to  appel- 
lant John,  but  improper  as  to  appellant  Elizabeth.  The  cross- 
complaint  does  not  contain  any  averment  as  to  the  financial  con- 
dition of  said  Jolin  D.  Davis  at  the  time  of  the  filing  of  the 
cross-complaint,  aside  from  the  allegation  that  he  had  no  prop- 
erty subject  to  execution  "of  which  these  plaintifi^s  have  any 
knowdedge."     This  was  insufficient. 

The  judgment  of  appellees  Kreider  against  appellant  John 
D.  Davis  is  affirmed.  The  judgment  in  favor  of  appellee 
-4*  Chase  is  reversed,  with  an  instruction  to  the  court  below 
to  sustain  the  demurrers  of  each  appellant  to  each  of  said  ap- 
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pellees'  paragraphs  of  complaint,  and  the  judgment  as  against 
appellant  Elizabeth,  based  on  the  cross-oomplaint  of  appellees 
Kreider,  is  also  reversed,  with  an  instruction  to  sustain  her 
clemurrer  to  said  cross-complaint. 

MANDATE  MODIFIED. 

Per  CUEIAM.  Upon  a  stipulation  filed  by  appellants  and 
appellee  Chase,  it  is  ordered  that  this  court's  mandate  in  the 
above-entitled  cause  be  modified  so  as  to  read  as  follows:  The 
jud'gment  in  favor  of  appellee  Chase  is  reversed,  -wdth  an  in- 
struction to  the  court  below  to  restate  its  conclusions  of  law 
by  declaring  the  contract  sued  on  by  Mm  to  be  void  and  to 
render  final  judgment  in  favor  of  appellants  against  appellee 
Chase.  The  Judgment  of  appellees  Kreider  against  John  D. 
Davis  is  affirmed,  and  the  judgment  of  said  Kreiders  as  against 
appellant  Elizabeth  is  reversed,  with  instructions  to  sustain  her 
demurrer  to  said  Kreiders'  cross-complaint,  and  to  grant  the 
latter  leave  to  amend  the  same  in  the  event  that  they  apply 
for  leave  so  to  do. 


Contracts  Between  Attorney  and  client  are  considered  in  the  mono- 
graphic note  to  Shirk  v.  Neible,  83  Am.  St.  Rep.  159-187.  A  con- 
tract whereby  a  client  agrees  not  to  compromise  the  controversy 
without  his  attorney's  consent  is  void  as  against  public  policy:  See 
the  monographic  note  to  Cameron  v.  Boeger,  93  Am.  St.  Eep.  174,  on 
the  extent  to  which  a  litigant  may  control  a  cause  in  which  he  has 
appeared  by  attorney. 


CITY  OF  TEERE  HAUTE  v.  KEESEY. 

[159   Ind.   300,   64  N.   E.   469.] 

MUNICIPAL  CORPORATIONS —Taxation  of  Vehicles— Li- 
censes.— A  municipal  ordinance  imposing  a  tax  for  the  use  of  the 
streets  by  vehicles  is  not  a  tax  on  such  vehicles  as  prox^orty,  but  is 
in  effect  a  tax  for  the  privilege  of  using  vehicles  on  the  streets,  (p. 
;.U3.) 

MUNICIPAL  CORPORATIONS— License  of  Vehicles— Police 
Power. — A  municipal  ordinance  licensing  the  use  of  vehicles  upon  the 
streets,  which  neither  professes,  nor  is  intended  in  any  manner,  to 
regulate  or  restrict  the  use  of  vehicles,  its  primary  purpose  being 
to  impose  a  license  tax  as  a  revenue  for  the  maintenance  and  repair 
of  the  streets,  is  not  exercise  of  the  police  power,     (p.  303.) 

MUNICIPAL  CORPORATIONS— Power  to  License  Use  of  Ve- 
hicles for  Revenue. — The  power  of  a  city  to  impose  and  enforce  a 
license  tax  on  vehicles  using  the  streets,  for  the  purpose  of  revenue 
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for  the  maintenance  and  repair  of  the  streets,  must  be  conferred  by 
statute,  and  must  be  strictly  construed,     (p.  304.) 

LICENSE  ON  VEHIOLES — Constitutional  Law.— Constitu- 
tional provisions  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation do  not  apply  to,  nor  prohibit,  a  tax  for  a  license  to  use  vehicles 
on  the"  street  of  a  city.     (p.  305.) 

MUNICIPAL  CORPORATIONS— Power  to  License  Vehicles.— 
Municipal  corporations  may  be  empowered  by  statute  to  impose  a  tax 
or  license  on  vehicles  used  on  the  streets  of  a  city,  and  when  so  em- 
powered such  license  or  tax  may  be  imposed  for  the  purpose  of  rev- 
enue for  the  maintenance  and  repair  of  such  streets,     (p.  308.) 

MUNICIPAL  CORPORATIONS  —  Vehicle  Licenses.  —  Ordi- 
nances imposing  a  tax  for  a  license  to  use  vehicles  upon  the  streets 
may  properly  be  based  upon  the  use  to  which  such  vehicles  are  put, 
rather  than  upon  their  value,     (p.  308.) 

P.  M.  Foley,  for  the  appellant. 

J.  S.  Jordan,  K.  B.  Stimson  and  H.  A.  Condit,  for  the  ap- 
pellees. 

^^^  JOEDAN",  J.  This  appeal  brings  before  us  for  review 
an  ordinance  adopted,  and  caused  to  be  published,  by  the  com- 
mon council  of  the  city  of  Terre  Haute,  Indiana,  on  January 
7,  1899,  imposing  a  license  tax  to  be  paid  by  the  owners  of  cer- 
tain vehicles  used  on  the  public  streets  of  said  city.  The  ac- 
tion was  instituted  in  the  lower  court  by  William  P.  Kersey^ 
in  conjunction  with  his  coappellees  herein,  six  in  number,  suing 
for  themselves  and  in  behalf  of  five  thousand  others  similarly 
fsituated,  to  enjoin  appellant  from  enforcing  against  them  the 
ordinance  in  controversy,  for  the  reason  that  the  same  was 
-wholly  void,  at  least  so  far  as  the  same  concerned  them.  The 
complaint  alleges  and  discloses  that  appellees  are  citizens  of 
the  United  States,  and  taxpayers  residing  within  the  city  of 
Terre  Haute,  and  are  the  owners  of  various  kinds  of  vehicles 
kept  by  them  for  their  own  use,  health,  pleasure,  and  profit, 
and  not  for  the  purpose  of  ^^^  carrying  goods,  passengers  for 
hire,  or  for  the  purpose  of  renting  the  same,  but  that  such 
vehicles  are  kept  for  their  own  private  use;  that  all  of  saidl 
vehicles  owned  by  them  on  April  1,  1898,  had  been  duly  listed 
-iind  assessed  for  taxation  under  the  general  revenue  laws  of  the 
fctate  of  Indiana.  It  is  alleged  that  the  use  of  the  vehicles 
-owned  by  appellees  is  necessary  to  their  health  and  business, 
iind  that  it  is  impossible  to  use  them  without  entering  upon 
and  driving  along  and  over  the  streets  of  said  city;  that  the 
value  of  said  vehicles  varies  from  fifty  cents  to  five  hundred 
dollars.     It  is  charged  that  the  ordinance  in  question  is  not 
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uniform  in  its  operation  upon  all  persons  in  the  same  class, 
and  that  certain  kinds  of  vehicles  used  upon  the  streets  of  the 
city  are  exempted  from  its  operation,  and  that  the  ordinance 
is  designed  as  a  revenue  measure,  and  would  produce,  if  en- 
forced, a  revenue  of  fifteen  thousand  dollars;  that  it  is  not  in- 
tended to  correct  any  evil  or  abuse,  or  to  preserve  the  peace, 
good  order,  or  safety  of  society,  or  any  part  thereof.  For  these 
reasons,  and  the  others  hereinafter  stated,  appellees  charge  in 
their  complaint :  1.  That  the  ordinance  is  null  and  void  because 
it  deprives  them  of  the  free  use  of  their  property,  and  of  the 
free  use  of  the  public  streets  of  said  city,  in  contravention  of 
sections  1,  21,  and  23  of  article  1  of  the  state's  constitution ; 
2.  That  it  grants  privileges  and  immunities  to  a  class  of  citi- 
zens which  it  does  not  grant  to  appellees  on  the  same  terms 
and  is,  therefore,  in  violation  of  section  23  of  said  article  of 
the  constitution;  3.  That  it  provides  for  an  unequal  and  un- 
uniform  taxation  of  property  in  violation  of  section  1  of  article 
10  of  the  constitution;  4.  That  it  contravenes  section  1  of  the 
fourteenth  amendment  of  the  federal  constitution,  inasmuch  as 
it  serves  to  deprive  appellees  of  their  property  and  liberty  with- 
out due  process  of  law,  and  deprives  them  of  the  equal  protec- 
tion of  the  law.  It  is  further  charged  that  appellant,  by  and 
through  its  officers,  is  threatening  to  enforce  the  ordinance 
against  appellees,  plaintiffs  below,  by  arresting  and  prosecuting 
them  and  ^^^  enforcing  fines  against  them  for  the  violation  of 
said  ordinance,  etc. 

A  perpetual  injunction  is  demanded  against  appellant  and 
its  officers  to  prevent  them  from  attempting  to  enforce  said  oi- 
flinance.  The  trial  court  held  the  complaint  sufficient  on  de- 
murrer. Appellant  filed  its  answer  in  one  paragraph  wherein 
it  set  out  all  of  the  ordinances  of  the  city  of  Terre  Haute  which 
regulated  the  use  of  its  streets  and  the  use  of  vehicles  thereon. 
It  also  set  out  all  of  the  police  regulations  in  regard  to  the 
streets  and  vehicles,  and  further  averred  that  said  city  had 
ninety  miles  of  improved  streets,  and  if  all  persons  liable  un- 
der the  ordinance  were  required  to  take  out  a  license,  the 
amount  realized  thereby  would  not  exceed  eight  thousand  dol- 
lars per  annum;  that  to  keep  the  streets  in  a  good  and  safe  con- 
dition for  travel  thereon,  appellant  was  required  to  expend  an- 
nually more  than  forty  thousand  dollais.  The  answer  further 
discloses  that  the  city  of  Terre  Haute  has  a  population  of  forty- 
five  thousand,  and  has  one  hundred  and  thirty-three  miles  of 
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streets  within  its  corporate  limits.  A  demurrer  was  sustained 
to  this  answer,  and,  appellant  refusing  to  plead  further,  the 
court  rendered  its  judgment  enjoining  it  from  enforcing  said 
ordinance  against  appellees,  and  from  enforcing  it  against  any 
and  all  persons  similarly  situated.  Errors  are  assigned  on  these 
rulings  of  the  court. 

Tlio  ordinance  in  controversy  is  entitled,  "An  ordinance  pro- 
viding for  a  license  upon  vehicles  drawn  upon  the  streets  of 
tlie  city  of  Terre  Haute,  Indiana,  providing  penalties  for  the  en- 
forcement of  the  same,"  and  is  as  follows: 

"Be  it  ordained  by  the  common  council  of  the  city  of  Terre 
Haute,  Indiana : 

"Section  1.  That  the  owner  of  all  vehicles  used  on  the  streets 
of  the  city  of  Terre  Haute  shall  pay  annually  license  fees  as 
follows,  viz. :  1.  On  each  wagon  or  truck  used  for  hauling 
boilers,  engines,  machinery,  or  safes,  and  drawn  by  four  horses, 
four  dollars;  2.  On  each  wagon  or  truck  used  as  above  and 
drawn  by  two  horses,  two  dollars;  3.  On  each  wagon  or  truck 
^**^  used  for  hauling  brick,  ice,  coal,  drawn  by  two  horses,  two 
dollars;  4.  On  each  omnibus  or  tally-ho  drawn  by  two  horses, 
two  dollars;  5.  On  each  wagon  drawn  by  four  horses,  and  not 
used  in  the  manner  specified  in  clause  one,  three  dollars;  6.  On 
each  wagon,  cart,  dray,  truck,  furniture  car,  delivery  wagon, 
or  sprinkling  cart  drawn  by  two  horses  or  less,  two  dollars; 
7.  On  each  buggy,  surrey,  coupe,  or  sulky  used  for  pleasure  and 
drawn  by  one  horse,  one  dollar;  9.  On  each  hack,  hackney,  car- 
riage, cab,  l)arouche,  bugg}',  driving-car,  surrey  and  all  vehicles 
drawn  by  two  horses,  two  dollars;  10.  On  each  bicycle  or  tri- 
cycle, one  dollar;  11.  On  each  vehicle  drawn  by  one  horse  not 
before  mentioned,  one  dollar;  12.  On  each  two-horse  vehicle  not 
l>oforc  mentioned,  two  dollars;  13.  On  each  three-horse  vehicle 
not  before  mentioned,  three  dollars;  14.  On  each  four-horse 
vehicle  not  before  mentioned,  four  dollars. 

"Sec.  2.  All  vehicles  used  by  persons  living  without  said  city 
in  hauling  ice,  coal,  brick,  sewer-pipe,  tiling,  or  in  the  peddling 
of  milk  over  and  upon  the  streets  of  the  city  of  Terre  Haute, 
Indiana,  the  sum  of  two  dollars  for  each  vehicle  drawn  by  one 
or  more  horses.  Persons  who  take  out  license  under  this  ordi- 
nance after  February  loth  of  each  year  shall  pay  pro  rata  for 
the  balance  of  the  year  ending  February  15th  thereafter;  pro- 
vided, that  every  license  issued  after  Xovember  loth  of  each 
vear  shall  be  a  license  fee  charged  to  one-fourth  of  the  annual 
license  fee  charo^ed  in  this  ordinance. 
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"Sec.  3.  That  any  person  included  in  the  provisions  of  this 
ordinance  desiring  to  use  the  streets  of  said  city  shall  pay,  or 
cause  to  he  paid,  to  the  city  treasurer  for  each  vehicle  the  li- 
cense fee  as  herein  provided,  and  take  his  receipt  therefor,  and 
upon  presentation  of  said  receipt  to  the  city  clerk,  the  said  city 
clerk  shall  issue  a  license  to  the  owner  of  said  vehicle.  It  shall 
be  unlawful  for  any  person  or  persons  owning  any  vehicle  in- 
cluded in  the  provisions  of  this  ordinance  to  use  the  streets  of 
said  city  without  first  securing  a  license  as  herein  provided.'* 

^^^  Section  4  provides  that  there  shall  be  "kept  conspicu- 
ously in  view  on  each  vehicle  mentioned  in  the  ordinance  the 
registered  number  of  such  vehicle,  so  that  the  same  can  be 
easily  read  from  the  sidewalk,"  etc. 

"Sec.  5.  The  fund  derived  from  tlie  license  herein  provided 
for  shall  be  applied  only  to  the  maintenance  and  repair  of  the 
streets  and  alleys  of  the  city  of  Terre  Haute. 

"Sec.  6.  The  owner  of  vehicles  covered  by  the  terms  of  this 
ordinance,  shall,  before  obtaining  his  license  as  herein  provided, 
be  required  to  pay  to  the  city  of  Terre  Haute  the  license  fee 
as  required  by  this  ordinance,  and  take  and  file  the  city  treas- 
urer's receipt  for  the  same  with  the  city  clerk,  accompanied  by 
£;n  application  signed  by  himself  in  which  he  shall  set  forth  ;i 
full  description  of  the  kind  and  character  of  the  vehicle  for 
which  a  license  is  desired,  the  name  of  the  owTier,  and  the  use 
to  which  such  vehicle  is  to  be  put.  Thereupon  said  clerk,  upon 
the  delivery  of  such  receipt,  shall  deliver  to  said  owner  a  license 
covering  the  period  for  which  payment  has  been  made,  together 
with  the  plates  provided  for  in  this  ordinance.  Said  clerk  shall 
receive  out  of  said  license  fee  the  sum  of  ten  cents  for  each 
license  issued." 

Section  7,  among  other  things,  provides  for  a  transfer  of  the 
license  from  the  original  owner  to  the  purchaser  of  the  vehicle, 
and  for  the  recording  of  the  license  in  the  record  book  kept 
for  that  purpose. 

"Sec.  8.  Any  person,  firm,  or  corporation  who  shall  violate 
any  of  the  provisions  of  this  ordinance,  or  who  shall  after  the 
fifteenth  day  of  February  of  each  year  drive  or  propel  or  cause 
to  be  driven  or  propelled  on  any  of  the  streets  of  the  city  of 
Terre  Haute,  any  unlicensed  vehicle  which  under  this  ordinance 
requires  a  license  shall  be  fined  in  any  sum  not  less  than  one 
dollar  and  not  more  than  ten  dollars." 
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Section  9  declares  that  the  ordinance  shall  be  in  full  force 
and  effect  from  and  after  its  passage  and  publication,  and  after 
February  15,  1899. 

^^^  It  is  apparent  that  this  ordinance  is  not  a  model,  either 
in  the  draft  thereof,  or  in  the  language  or  terms  therein  em- 
ployed, but  its  intention  or  purpose  is  evideut,  which  is,  as  we  in- 
terpret it,  to  subject  the  owner  of  the  vehicles  therein  named 
to  the  payment  of  a  tax  for  a  license  or  privilege  to  use  such 
vehicles  upon  the  public  streets  of  the  city.  The  ordinance  in 
effect,  if  not  in  terms,  imposes  a  tax  for  the  use  of  the  city's 
streets  by  the  means  of  the  vehicles  therein  mentioned.  It  is 
not  the  vehicles,  as  articles  of  property,  which  are  sought  to 
be  taxed  by  virtue  of  the  ordinance,  but  it  is  the  use  thereof  on 
the  public  streets.  This  proposition,  we  think,  is  made  clear 
by  the  fact  that  owners  of  vehicles  might,  without  violating  the 
ordinance,  use  them  on  their  own  premises  or  on  the  premises 
of  their  neighbors,  or  they  might  each  or  all  manufacture  and 
keep  for  sale  any  number  of  vehicles,  without  in  either  case 
being  liable,  under  the  ordinance,  to  the  tax  imposed.  It  is  only 
when  they  use  their  vehicles  on  the  streets  of  the  city  that 
they  may  be  subjected  to  the  payment  of  the  annual  tax  for  the 
privilege  of  such  use.  It  is  apparent  that  the  ordinance  neither 
professes  nor  is  intended  in  any  manner  to  regulate  or  restrict 
the  use  of  vehicles,  but  the  primary  purpose  thereof  is  to  im- 
pose a  license  tax  as  revenue  for  the  maintenance  and  repair  of 
the  streets.  Therefore,  appellant,  in  the  adoption  thereof,  can- 
not be  said  to  have  been  in  the  exercise  of  the  police  power,  for 
the  functions  of  the  latter  are  not  primarily  the  raising  of 
revenue. 

The  authorities  generally  affirm  that  the  power  to  tax,  in  a 
strict  and  proper  sense,  for  the  purpose  of  creating  revenue,  is 
not  included  Avithin  the  police  power  of  the  state.  However,  it 
is  true  that  the  exercise  of  the  latter  power  by  a  municipality 
may  incidently  conduce  to  create  a  revenue,  and  thereby  benefit 
the  public  treasury.  It  follows,  then,  that  if  the  validity  of  the 
ordinance  can  be  upheld,  it  must  be  upon  the  ground  that  ti\e 
adoption  thereof  is  a  legitimate  exercise  of  a  special  taxing 
power  conferred  ^^''  upon  it  by  the  legislature.  It  is  true,  as 
a  general  proposition,  that  a  license  is  frequently  required  or 
exacted  under  the  police  power  of  the  state ;  but  a  special  licendo 
tax,  as  is  that  in  the  case  at  bar,  can  only  be  imposed  for  revenue 
by  virtue  of  the  state's  taxing  power,  and  not  by  reason  of  tlie 
police  power:  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sees. 
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764,  768.  If,  however,  the  power  conferred  by  the  legislature 
upon  appellant  in  the  case  at  bar  is  not  only  to  license  and  regu- 
late vehicles,  but  the  express  authority  is  also  i^iven  to  tax  them, 
or,  rather  to  tax  their  use,  tlien  the  question,  under  the  circum- 
stances, as  to  whether  such  tax  shall  be  denominated  a  license 
tax,  or  merely  a  special  tax,  is  wholly  immaterial. 

The  authority  of  appellant  to  impose  upon  and  exact  of  ap- 
pellees the  tax  in  question  must  be  shown  to  have  been  exprcs&Ix', 
or  by  necessary  implication,  conferred  upon  it  by  the  iegislature, 
and  such  power  must  be  strictly  construed.  This  requires  an 
examination  of  the  statutes  in  respect  to  the  authority  con- 
ferred by  the  legislative  department  upon  appellant's  common 
council. 

At  the  time  of  the  adoption  of  this  ordinance  the  city  of  Terrc 
Haute  was,  and  had  been  for  many  years,  an  incorporated  city 
under  and  governed  by  the  general  laws  of  this  stace  relating  to 
the  organization  of  cities,  and  conferring  upon  common  councils 
thereof  certain  enumerated  powers.  Section  3541  of  Burns' 
Eevised  Statutes  of  1901,  which  in  the  main  enumerates  and 
confers  these  powers,  provides :  "The  common  council  shall  have 

power  to  enforce  ordinances 12.  To  regulate  the  use  of 

coaches,  hacks,  drays  and  other  vehicles  for  transportation  of 
passengers,  freight  or  other  articles,  to  or  from  points  within 
the  city,  for  hire  or  pay."  Section  3617  of  Burns'  Eevised 
Statutes  of  1901,  among  other  things  provides  that  "The  com- 
mon council  sliall  have  power  to  levy  and  cause  to  be  assessed 
and  collected  ....  a  specific  tax  on  onmibuscs,  or  other 
carriages  and  other  vehicles  used,  and  run  for  passengers  for 
hire,  unless  the  same  be  ^^^  licensed."  An  act  of  the  legisla- 
ture, approved  March  2,  1897  (Acts  1897,  p.  113),  which  is  sup- 
plemental to  the  general  laws  pertaining  to  cities,  provides: 
"That  common  councils  of  incorporated  cities  shall  have  the 

power  to  enact  and  enforce  ordinances 2.  To  license, 

tax  and  regulate  vehicles."  This  provision  of  the  statute  is  not 
intended  to  apply  to  vehicles  as  property,  but  is  applicable  only 
to  taxing  or  regulating  their  use  upon  the  public  streets  of  a 
city. 

The  charter  of  the  city  of  Trdianapolis  confers  upon  the  com- 
mon council  the  power  "to  license,  tax  and  regulate  wheeled 
vehicles,"  and  provides  that  tlie  funds  derived  therefrom  shxall 
be  applied  only  to  the  maintenance  and  repair  of  the  streets 
and  alleys  of  the  city.     The  council  passed  an  ordinance  whereby 
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a  license  tax  was  imposed  for  the  use  of  certain  specified  vehicles 
on  the  streets  of  the  city. 

In  the  appeal  of  Tonilinson  v.  City  of  Indianapolis,  144  Ind. 
142,  43  N.  E.  9,  the  appellant  was  a  nonresident  of  the  city 
of  Indianapolis,  engaged  in  marketing  garden  produce  without 
having  procured  a  license  for  his  market-wagon  as  required  hy 
the  ordinance.  He  was  convicted  for  a  violation  thereof  in 
using  his  unlicensed  wagon  on  the  public  streets  of  the  city,  and 
on  appeal  to  this  court  it  was  held  that  tlie  city,  under  its 
charter,  was  fully  empowered  to  require  a  nonresident  of  the 
city  to  pay  a  license  fee  for  using  its  streets  by  running  a  mar- 
ket-wagon thereon  in  like  manner  as  residents  of  the  city  were 
required  to  pay  under  the  ordinance.  In  that  case  it  was  said 
that  the  license  fee  exacted  was  not  a  tax  on  personal  property, 
but  was  rather  in  the  nature  of  a  toll  charged  for  the  use  of  the 
improved  streets  over  which  vehicles  are  driven.  The  writer 
of  the  opinion,  however,  in  that  case,  seems  to  have  fallen  into 
the  error  of  asserting,  in  effect,  that  the  city  in  exacting  the 
license  tax  was  doing  so  in  the  exercise  of  the  police  ^^^  power, 
and  not  of  the  taxing  power  expressly  conferred  upon  it  by  the 
legislature. 

There  is  no  force  in  the  claim  of  counsel  for  appellees  that 
the  ordinance  herein  involved  violates  section  1  of  article  10 
of  the  state  constitution  which  provides  for  a  uniform  and  equal 
rate  of  assessment  and  taxation;  for  it  has  been  decided  by  this 
court,  and  is  affirmed  by  other  authorities  in  respect  to  similar 
constitutional  provisions,  that  this  section  of  our  fundamental 
law  relates  to  a  general  assessment  of  taxes  on  property  accord- 
ing to  its  value:  Thoniasson  v.  State,  15  Ind.  449,  and  cases 
there  cited;  State  v.  Mayor  etc.,  58  N.  J.  L.  604,  33  Atl.  850; 
Burroughs  on  Taxation,  section  77. 

By  section  3623  of  Burns'  Revised  Statutes  of  1901,  and  sec- 
tion 3161  of  Horner's  Eevised  Statutes  of  1901,  the  common 
council  of  the  city  of  Terre  Haute,  at  the  time  the  ordinance  in 
controversy  was  adopted,  was  given  the  exclusive  power  over  its 
public  streets.  The  city,  under  this  authority,  held  such  streets 
in  trust  for  public  purposes :  Adams  v.  Ohio  Falls  Car  Co.,  131 
Ind.  375,  31  N.  E.  57,  and  cases  cited.  In  addition  to  the 
powers  conferred  by  the  above  section  and  other  provisions  of 
law  by  which  the  city  was  controlled,  it,  as  we  have  shown,  was 
expressly  empowered  by  the  legislature  in  1897  not  only  to  li- 
cense and  regulate  vehicles,  but  also  to  tax  them.  It  must  be 
conceded  that  cities  and  towns  of  this  state  cannot  exercise  the 
Am.   St.   E«p.,   Vol.   95—20 
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power  of  taxation  under  the  giiise  of  a  license  or  otherwise,  un- 
less such  power  is  unequivocally  conferred  upon  them  by  the 
legislature.  \Vlien  such  power  is,  however,  clearly  conferred 
upon  such  municipalities,  courts  have  generally  upheld  th(3 
proper  exercise  thereof. 

The  running  of  hacks,  carriages,  and  other  vehicles  over  the 
streets  of  a  city,  whether  used  thereon  for  public  or  private  pur- 
poses, will  necessarily,  in  the  course  of  time,  impair  and  wear 
them  out;  and,  by  reason  of  this  well-recognized  fact,  cities  are 
subjected  to  large  expenditures  of  money  to  repair  the  wear  and 
tear  upon  their  streets,  ^^^  due  in  the  main,  to  the  use  or  run- 
ning of  vehicles  thereon.  Under  such  circumstances  there  is 
nothing  unjust  or  wrong  in  a  city,  when  so  empowered  by  the 
legislature,  requiring  the  payment  of  a  properly  or  reasonably 
graduated  tax,  as  in  the  case  at  bar,  which  must  be  considered 
in  the  nature  of  a  toll  imposed  for  the  exercise  of  the  privilege 
of  using  the  streets  by  means  of  vehicles.  In  fact,  the  right  of 
exacting  the  payment  of  such  a  license  tax  is  akin  to  the  prin- 
ciple by  which  the  establishment  of  toll-roads  over  public  high- 
ways by  virtue  of  legislative  authority,  and  the  right  to  collect 
toll  from  persons  traveling  in  vehicles  thereon,  is  sustained. 
The  legislature  of  this  state  has  the  right,  and  in  the  past  has 
exercised  the  same,  to  authorize  a  turnpike  company  to  lay  out 
its  road  over  a  public  highway,  and  to  exact  toll  from  those  who 
drive  vehicles  thereon.  While  every  person,  under  like  circum- 
stances, has  the  right  to  use  such  turnpike  as  a  highway,  never- 
theless for  the  privilege  of  doing  so  he  must  pay  the  reasonable 
tribute  or  toll  laid  on  all  travelers  alike :  Elliott  on  Eoads  and 
Streets,  2d  ed.,  sec.  71;  Cooley  on  Taxation,  2d  ed.,  130;  Angell 
on  Highways,  3d  ed.,  sec.  8. 

In  sec.  454  of  Judge  Elliott's  work  on  Eoads  and  Streets, 
second  edition,  that  eminent  author  says :  "A  license  or  tax  on 
all  vehicles  used  for  hire  on  tlie  public  streets  may  be  enforced, 
although  the  owner  of  a  vehicle  so  used  lives  outside  the  city 
limits.'*  That  municipal  corporations  may  be  empowered  l)y 
the  legislature  to  impose  a  tax  upon  owners  of  veliicles  for  using 
the  same  upon  the  public  streets  is,  as  a  general  proposition, 
fully  affirmed  by  the  authorities:  Burroughs  on  Taxation,  sec. 
77;  Chess  v.  Birmingham,  1  Grant  Cas.  438;  Bennett  v.  Birm- 
ingham, 31  Pa.  St.  16;  Gartside  v.  East  St.  Louis,  43  III.  47; 
City  of  St.  Louis  v.  Green,  7  Mo.  App.  4G8,  70  Mo.  5G3;  State 
V.  Mayor  etc.,  58  N".  J.  L.  G04,  33  Atl.  850;  Marmet  v.  State, 
45  Ohio  St.  G3,  12  X.  E.  4G3;  Smith  v.  City  of  Louisville,  9  Ky. 
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Law  Eep.  779,  6  S.  W.  911 ;  Tomlinson  v.  City  of  sn  Indian- 
apolis, 144  Ind.  142,  43  N,  E.  9.  See  cases  collected  in  foot- 
note to  the  case  last  cited  in  36  L.  E.  A.  413. 

In  Burroughs  on  Taxation,  section  77,  the  author  says: 
"When  the  amount  of  the  fee  is  only  such  as  would  probably 
cover  the  expense  of  enforcing  the  regulations  of  the  state  as  to 
the  particular  calling,  it  is  under  the  police  power,  but  when  the 
lee  is  larger  than  is  necessary  for  such  purpose,  and  is  exacted 
with  reference  to  revenue,  the  license  is  issued  under  the  taxing 
]30wer  of  the  state.  This  is  a  most  convenient  mode  of  taxa- 
tion, and  is  recognized  in  the  constitutions  of  most  of  the  states, 
"\Aiiere  it  is  contrasted  with  the  property  tax,  in  those  provi- 
sions which  limit  the  power  of  the  state  to  tax  property  other- 
wise than  by  a  uniform  system  and  according  to  value.  But 
whether  mentioned  in  the  constitution  or  not,  the  provisions  as 
to  equality  and  uniformity  do  not  apply  to  taxes  on  licenses."' 

The  fact  that  a  vehicle  is  not  used  by  its  owner  for  hire,  but 
is  only  used  on  the  streets  in  his  own  business  or  for  his  own 
pleasure,  is  of  no  special  importance,  when  the  power  is  con- 
ferred to  license  and  tax  vehicles  generally. 

The  legislature  of  Maryland  imposed  a  license  tax  on  persons 
keeping  or  exhibiting  for  use  a  billard-table.  A  club,  organized 
for  literary  and  social  purposes,  kept  a  private  billiard-table 
for  the  use  and  amusement  of  its  own  members.  This  club, 
under  the  statute,  in  Germania  v.  State,  7  Md.  5,  has  held  liable 
for  the  tax,  the  court  holding  therein  that  the  state  was  em- 
powered to  tax  the  amusements  of  the  people,  either  for  revenue, 
or  as  a  police  regulation. 

That  the  power  of  the  legislature  in  matters  of  taxation  for 
public  purposes  is  unlimited,  except  so  far  as  restrained  by  the 
state  or  federal  constitution,  is  well  settled  :  I-owe  v.  Board,  etc., 
156  Ind.  163,  59  X.  E.  466,  and  cases  there  cited.  That  the  state 
possesses  plenary  powers  over  public  highways  and  streets  is  a 
proposition  also  well  settled.  While  it  is  ^^^  true  that  a  public 
street  of  a  city  or  town  is  a  public  highway,  open  alike  fo  travel 
thereon  of  every  citizen,  still  this  in  no  wise  prevents  the  state, 
through  the  agency  of  its  m.unicipalities,  from  subjecting  the 
right  to  the  use  of  the  street  to  reasonable  conditions  or  restric- 
tions. As  cities  in  this  state,  under  the  law,  are  required  to 
k'eep  tlieir  streets  in  repair,  the  legislature,  in  the  exercise  of  its 
discretion,  appears  to  have  deemed  it  proper  to  authorize  com- 
mon councils  thereof,  if  they  so  desired,  to  exact  that  those  who 
used  them  with  wagons,  carriages,  and  other  vehicles  should  con- 
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tribute  to  such  repairs  by  the  payment  of  a  reasonable  amount 
on  account  of  such  use. 

The  ordinance  in  question  seems  so  to  grade  the  tax  imposed 
that  the  owners  of  vehicles  whose  use  of  the  streets,  in  the  course 
of  time,  would,  subject  them  to  the  most  wear  are  reqiiired  to 
pay  the  greater  tax.  The  tax  being  imposed,  as  disclosed  by  sec- 
tion 5  of  the  ordinance,  for  the  purpose  of  raising  revenue  to  be 
applied  to  the  maintenance  and  repair  of  the  streets,  it  would 
be  inconsistent  and  unreasonable  to  graduate  the  amount  to  be 
paid  according  to  the  value  of  the  vehicles.  Their  value,  under 
tbe  circumstances,  cannot  be  considered  as  a  factor  in  regard 
to  the  wear  or  injury  to  the  streets  resulting  from  their  use 
thereon,  for  it  is  manifest  that  a  wagon  or  carriage  worth  not 
to  exceed  fifty  dollars  might,  in  its  use  npon  the  streets,  serve 
to  wear  them  as  much  or  more  than  one  of  the  value  of  five 
hundred  dollars. 

In  our  opinion,  the  ordinance  is  not  open  to  any  of  the  objec- 
tions, constitutional  or  otherwise,  urged  by  counsel  for  appellees ; 
and  as  the  power  to  adopt  it,  as  we  hold,  was  expressly  conferred 
by  the  legislature,  we  are,  for  tbe  reasons  herein  stated,  con- 
strained to  sustain  it  as  a  valid  exercise  of  the  power  conferred 
upon  appellant's  common  council.  It  follows,  therefore,  and 
we  so  conclude,  that  the  lower  court  erred  in  holding  the  or- 
dinance void,  and  in  enjoining  ap])ellant  from  enforcing  it 
against  the  appellees.  Tbe  judgment  is  therefore  reversed,  and 
the  cause  remanded  ^^^  to  tbe  lower  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Tax  on  VeJiicles. — A  statute  requiring  persons  keeping  and  using 
vehicles  in  a  city  to  pay  a  tax  for  that  privilege,  the  revenue  to  be 
applied  to  improving  and  repairing  streets,  does  not  authorize  double 
taxation,  though  such  property  is  also  assessed  in  proportion  to  its 
value  and  a  tax  levied  thereon:  Fort  Smith  v.  Scruggs,  70  Ark.  549, 
91  Am.  St.  Eep.  100,  69  S.  W.  679.  But  in  Chicago  v.  Collins,  175 
111.  445,  67  Am.  St.  Eep.  224,  51  N.  E.  907,  it  is  held  that  a  city  has 
no  power  to  impose  a  license  tax  on  all  persons  using  vehicles  on  its 
streets  for  their  individual  use  exclusively  in  their  own  business  or 
for  their  own  pleasure;  and  that  an  ordinance  providing  that  money 
received  from  license  fees  imposed  thereby  on  all  vehicles  shall  be 
expended  in  improving  the  streets,  creates  a  double  taxation  and  is 
void,  when  such  vehicles  are  taxed  at  their  value,  for  general  pur- 
poses. 
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DIXON  V.  rOE. 

[159  Tnd.  492,  65  N.  E.  518.] 
CONSTITUTIONAL  LAW— Class  Legislation.— A  statute  pro- 
hibiting the  issuing  by  merchants  of  tokens  otherwise  than  in  lawful 
money,  in  payment  for  the  assignment  or  transfer  of  wages  earned 
or  unearned  by  any  employe  or  laborer  in  any  coal  mine,  and  making 
tokens  issued  in  violation  of  such  statute,  in  the  hands  of  any  owner, 
immediately  due  and  payable  in  lawful  money  to  the  extent  of  the 
wages  assigned,  is  unconstitutional  as  conferring  on  a  class  of  citi- 
zens special  privileges  and  immunities,  and  as  being  class  legisla- 
tion   against    another    class    of    citizens,     (p.    310.) 

J.  T.  Hays  and  W.  A.  Hays,  for  the  appellant. 

J.  B.  Filbert,  for  the  appellee. 

493  DOWLING,  J.  This  action  was  brought  by  the  appellee 
against  the  appellant,  under  the  act  of  March  11,  1901  (Acts 
1901,  p.  548;  Burns'  Eev.  Stats.  1901,  sec.  7448a),  to  recover 
from  the  appellant  the  amount  of  wages  assigned  by  one  Walsh, 
an  employe  in  a  coal  mine  in  this  state,  to  the  appellant,  in 
consideration  of  the  issue  to  him  of  four  metallic  tokens  call- 
ing for  and  payable  in  goods  at  the  store  of  the  appellant  in 
this  state.  The  complaint  stated  facts  sufficient  to  bring  the 
case  within  the  statute,  and  a  demurrer  to  it  was  overruled. 
An  answer  was  filed  by  appellant  alleging  that  the  wages  as- 
signed were  already  earned  at  the  time  of  such  assignment;  that 
appellant  had  for  years  o^\Ticd  and  carried  on  a  general  retail 
store  in  this  state;  that  the  four  metallic  tokens  expressed  the 
agreement  of  the  appellant  to  pay  in  merchandise  at  his  store, 
at  the  usual  cash  price,  the  amount  stamped  on  each  of  them; 
that  Walsh,  the  miner,  knew  this,  and  agreed  to  accept  mer- 
chandise in  pa}Tnent  of  the  sum  represented  by  said  tokens; 
that  the  appellee  had  notice  of  these  facts  when  he  became  the 
owner  of  the  said  tokens;  that  appellant  has  at  all  times  been 
ready  and  willing  to  pay  said  tokens  in  merchandise,  accord- 
ing to  his  agreement,  but  that  neither  Walsh  nor  the  appellant 
has  at  any  time  demanded  payment  of  said  tokens  in  merchan- 
dise. A  demurrer  to  the  answer  having  been  sustained,  the  ap- 
pellant refused  to  plead  further,  and,  upon  proof  of  liis  com- 
plaint, judgment  was  rendered  in  favor  of  the  appellee. 

The  errors  assigned  are:  1.  That  the  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint;  and  2.  In  sustaining  the 
demurrer  to   the   answer.     The   question   presented  "^^  is   the 
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validity  of  the  act  of  March  11,  1901,  prohibiting  the  issuing 
of  tokens  payable  otherwise  than  in  lawful  money  of  the  United 
States,  upon  an  assignment  of  wages  earned  or  unearned  by  any 
employe  or  laborer  in  any  coal  mine  in  this  state,  and  making 
any  such  tokens  issued  in  violation  of  the  act,  in  the  hands  of 
any  owner,  immediately  due  and  payable  in  lawful  money  to 
the  extent  of  the  wages  assigned. 

The  objections  taken  to  the  act  by  the  appellant  are  that  it 
contravenes  section  1,  article  1,  of  the  state  constitution,  which 
declares  that  life,  liberty,  and  the  pursuit  of  happiness,  are  in- 
alienable riglits;  and  that  it  violates  section  23,  article  1,  of  the 
constitution  which  prohibits  the  general  assembly  from  grant- 
ing to  any  citizen  or  class  of  citizens  privileges  or  immunities 
•which,  up'on  the  same  terms,  shall  not  belong  equally  to  all 
citizens. 

We  do  not  deem  it  necessary  to  determine  the  question 
whether  the  act  before  us  unduly  restricts  the  right  of  the  citi- 
zens of  tills  state  to  contract,  or  whether  its  practical  eftect  may 
not  be  to  take  private  property  without  due  process  of  law.  We 
shall  consider  the  act  solely  with  reference  to  that  clause  of 
the  constitution  which  interdicts  class  legislation,  or  the  grant 
to  any  citizen,  or  class  of  citizens,  of  special  privileges  or  special 
immunities. 

The  body  of  the  act  mentions  and  includes  "any  merchant 
or  dealer  in  goods  or  merchandise,  or  any  other  person,"  upon 
the  one  hand,  and  "any  employe  or  laborer  for  wages,  who 
labors  in  and  about  any  coal  mine  in  this  state,"  upon  the  other. 
So  far,  then,  as  the  classification  first  mentioned  is  concerned, 
it  is  comprehensive  enough  to  include  all  of  the  citizens  of  the 
state,  treating  all  alike,  conferring  no  special  privileges  or  im- 
munities upon  any,  and  subjecting  none  to  restrictions  in  trade 
or  business,  to  deprivation  of  property  rights,  or  to  ]>enaltic3 
which  are  not  equally  and  impartially  imposed  upon  all  other 
citizens  similarly  situated.  But  an  examination  of  the  title  of 
the  act  diiscloses  *^^  that  its  subject,  as  expressed  therein,  is 
not  coextensive  ^rith  the  act  itself.  It  is  in  these  words :  "An 
act  concerning  the  issuance  of  checks,  tickets,  tokens,  or  othei 
devices  payable  in  merchandise,  or  anything  other  tlian  lawful 
money  by  merchants,  in  payment  for  the  assignment  or  trans- 
fer of  wages  of  employes  in  coal  mines,  and  repealing  all  laws 
in  conflict  therewith."  So  tliat,  as  the  title  refers  only  to  mer- 
chants who  issue  "checks,  tickets,  tokens,  or  other  devices,"  no 
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persons,  natural  or  artificial,  can  be  brongiit  Avitliin  the  scope 
of  the  act  who  do  not  belong  to  the  particular  class  designated 
in  the  title  as  merchants :  Const.,  art.  4,  sec.  19 ;  ]!ilewherter  v. 
Price,  11  Ind.  199;  State  v.  Bowers,  14  Ind.  195;  State  v. 
Young,  47  Ind.  150. 

The  statute,  therefore,  must  be  treated  as  an  enactment  oper- 
ative only, upon  two  classes  of  persons — merchants,  and  em- 
ployes in  coal  mines.  All  other  persons,  copartnerships,  and 
corporations  in  the  state  may  issue  checks,  tickets,  tokens,  or 
other  devices  payable  in  merchandise,  or  anything  other  than 
lawful  money,  in  payment  for  the  transfer  of  the  wages  of  em- 
ployes in  coal  mines,  but  no  merchant  in  this  state  is  permitted 
to  do  so.  The  mechanic,  the  farmer,  the  professional  man,  the 
banker,  or  broker  may  lawfully  take  an  assignment  of  the  wages 
of  the  coal  miner,  and,  in  consideration  of  such  transfer,  may 
issue  to  the  miner  a' check,  ticket,  or  token  payable  only  in  mer- 
chandise, work,  produce,  professional  services,  or  depreciated 
notes,  or  currency.  The  merchant  must  redeem  liis  check, 
ticket,  or  token  in  gold,  silver.  United  States  treasury  notes,  or 
other  lawful  money  of  the  United  States.  By  confining  the 
prohibitory  terms  of  the  statute  to  merchants,  and  exempting 
all  other  persons,  natural  and  artificial,  from  their  operation ; 
Ijv  declaring  void  the  agreement  of  the  merchant,  but  leaving 
the  same  kind  of  contract  valid  as  to  the  farmer,  mechanic,  or 
banker;  by  permitting  one  class  of  citizens  to  pay  their  debts 
in  merchandise,  but  requiring  another,  under  precisely  the  same 
circumstances,  to  pay  in  lawful  ^^^^  money  only,  the  act,  un- 
deniably, confers  valuable  privileges  on  the  mechanic,  farmer, 
professional  man,  banker,  and  broker,  and  denies  them  to  the 
merchant.  Total  immunity  from  the  restrictions,  inconveni- 
ences, and  losses  resulting,  and  intended  to  result,  from  the  stat- 
ute is  granted  to  one  class  and  is  impliedly  withheld  from  an- 
other. Is  a  distribution  of  the  citizens  of  the  state  in  an  act 
concerning  the  transfer  of  a  claim  for  wages,  which  puts  the 
merchants  of  the  state  in  one  class  and  all  other  citizens  in  an- 
other, a  reasonable  and  constitutional  arrangement?  Could  an 
act  of  the  legislature,  which  authorized  a  judgment  without 
stay  of  execution  or  exemption  upon  an  account  or  claim  due 
to  any  merchant,  be  upheld  against  the  objection  that  this  was 
a  privilege  granted  to  merchants  as  a  class,  and  which  could 
not,  upon  the  same  terms,  be  enjoyed  by  the  other  citizens  of 
tlie  state?     Or  would  an  act  stand  which  fixed  the  amount  of 
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property  to  be  set  off  to  every  merchant  as  exempt  from  execu- 
tion at  one  thousand  dollars,  while  it  limited  exemptions  to  the 
other  citizens  to  six  hundred  dollars?  Such  a  classification 
would  be  regarded  by  everyone  as  unnatural,  and  in  violation 
of  the  provision  of  the  constitution  prohibiting  such  distinc- 
tions. 

Again,  is  the  classification  of  the  supposed  beneficiaries  of 
the  act  a  reasonable  and  legal  one  ?  They  are  described  as  "any 
employe  or  laborer  for  wages  who  labor  in  and  about  any  coal 
mine  in  this  state."  This  classification  seems  to  rest  upon  no 
sound  or  proper  basis.  Laborers  and  employes  engaged  in  a 
particular  industr}^,  who  are  no  less  intelligent  and  no  less  com- 
petent to  care  for  their  own  interests  than  laborers  and  em- 
ployes pursuing  other  occupations,  are,  by  the  statute,  singled 
out  and  authorized  to  avoid  their  express  agreements,  when,  un- 
der like  circumstances,  such  other  laborers  and  employes  enjoy 
no  such  privilege.  The  law  does  not  embrace  all  of  the  class 
to  which  it  is  naturally  related.  It  creates  a  preference,  and 
establishes  an  inequality  among  a  class  of  citizens  all  of 
497  ^i^om  are  equally  meritorious.  It  applies  to  persons  in 
certain  situations,  and  excludes  from  its  effect  other  persons 
who  are  not  dissimilar  in  these  respects.  Leaving  the  miner 
and  the  merchant  free  to  deal  with  all  other  citizens,  the  act 
disqualifies  them  from  contracting  with  each  other:  State  v. 
Parsons,  40  N.  J.  L.  1;  Indianapolis  St.  Ry.  Co.  v.  Rol)inson, 
157  Ind.  232,  61  N.  E.  197;  Brewer  v.  McCleland,  144  Ind. 
423,  32  K  E.  299;  State  v.  Goodwill,  33  W.  Va.  179,  25  Am. 
St.  Rep.  863,  10  S.  E.  285;  State  v.  Garbrosld,  111  Iowa,  496, 
82  Am.  St.  Rep.  524,  82  N.  W.  959;  State  v.  Eire  Creek  etc. 
Co.,  33  W.  Ya,  188,  25  Am.  St.  Rep,  891,  10  S,  E,  288;  Brown 
V.  Russell,  166  Mass.  14,  55  Am.  St.  Rep.  357,  43  X.  E.  1005; 
Erorer  v.  People,  141  111.  171,  31  X.  E.  395;  Wally's  Heirs  v. 
Kennedy,  2  Yerg.  (Tenn.)  554,  24  x\m.  Dec.  511;  Bank  etc. 
V.  Cooper,  2  Yerg.  (Tenn.)  599,  24  Am.  Dec.  517. 

It  is  said  by  Judge  Cooley  in  Constitutional  Limitations,  fifth 
edition,  393 :  '"The  doubt  might  also  arise  whether  a  regulation 
made  for  any  one  class  of  citizens,  entirely  arbitrary  in  its  char- 
acter, and  restricting  their  rights,  privileges,  or  legal  capacities 
in  a  manner  before  unknown  to  the  law,  could  be  sustained, 
notwithstanding  its  generality.  Distinctions  in  these  respects 
must  rest  upon  some  reason  upon  which  they  can  be  defended — 
like  the  want  of  capacity  in  infants  and  insane  persons;  and 
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if  the  legislature  should  undertake  to  provide  that  persons  fol- 
lowing some  specified  lawful  trade  or  employment  should  not 
have  capacity  to  make  contracts,  or  to  receive  conveyances,  or 
to  build  such  houses  as  others  were  allowed  to  erect,  or  in  any 
other  way  to  make  such  use  of  their  property  as  was  permissible 
to  others,  it  can  scarcely  be  doubted  that  the  act  would  transcend 
the  due  bounds  of  legislative  power,  even  though  no  express  con- 
stitutional provision  could  be  pointed  out  with  which  it  would 
come  in  conflict.  To  forbid  to  an  individual  or  a  class  the  right 
to  ^^*  the  acquisition  or  enjoyment  of  property  in  such  manner 
as  should  be  permitted  to  the  community  at  large,  would  be 
to  deprive  them  of  liberty  in  particulars  of  primary  import- 
ance to  their  'pursuit  of  happiness';  and  those  who  should 
claim  a  right  to  do  so  ought  to  be  able  to  show  a  specific  author- 
ity therefor,  instead  of  calling  upon  others  to  show  how  and 
where  the  authority  is  negatived." 

The  statute  under  review  does  undertake  to  provide  that  per- 
sons following  the  lawful  trade  of  merchants  shall  not  have 
capacity  to  make  certain  contracts,  or  to  receive  certain  trans- 
fers of  personal  property  which  are  entirely  permissible  to 
otliers.  It  also,  and  in  a  manner  quite  as  ofliensive  to  the  con- 
stitution, confers  privileges  and  immunities  upon  employes  and 
laborers  in  coal  mines  which  are  not  possessed  by  other  citizens 
of  this  state  employed  as  laborers  in  other  occupations. 

We  do  not  wish  to  be  understood  as  saying  that  statutes  free 
from  any  constitutional  infirmity  may  not  be  enacted,  which 
apply  exclusively  to  merchants,  coal  miners,  bankers,  physicians, 
dairymen,  druggists,  or  persons  engaged  in  other  particular  oc- 
cupations. Such  a  classification  may,  in  some  cases,  be  a  legiti- 
mate one.  But  in  every  instance  of  this  kind  where  such  stat- 
utes have  been  upheld,  the  classification  has  rested  upon  some 
quality,  condition,  or  state  of  things  peculiar  to  the  occupa- 
tion itself,  or  upon  some  consideration  of  public  policy  which 
made  it  proper  or  necessary  to  regulate,  control,  license,  tax,  or 
prohibit  it:  State  v.  Green,  112  Ind,  462,  14  N.  E.  352;  Wilkins 
V.  State,  113  Ind.  514,  16  X.  E.  192;  Eastman  v.  State,  109  Ind. 
278,  58  Am.  Rep.  400,  10  ¥.  E.  97;  Blair  v.  Kilpatrick,  40  Ind. 
312;  State  v.  Gerhardt,  145  Ind.  439,  44  X.  E.  469;  Ferner  v. 
State,  151  Ind.  247,  51  K.  E.  360;  Cory  v.  Carter,  48  Ind.  327, 
17  Am.  Rep.  738;  State  v.  Webster,  150  Ind.  607,  50  X.  E. 
750;  Parks  v.  State,  159  Ind.  211,  64  N.  E.  862. 

We  have  found  no  case  sustaining  a  statute  which  prohibited 
an  individual  engaged  in  a  particular,  lawful  occupation,  "^^^  and 
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not  under  special  disability,  such  as  infancy,  insanity,  or  the 
like,  from  doing  an  act,  not  necessarily  connected  with  his  busi- 
ness, which  every  other  citizen  was  by  law  permitted  to  do. 

The  only  case  referred  to  by  counsel  for  appellee  in  support 
of  their  contention  that  the  act  of  1901  (Acts  1901,  p.  5-48, 
Burns'  Eev.  Stats.  1901,  sec.  7448a)  is  valid,  is  Hancock  v. 
Yaden,  121  Ind.  366,  16  Am.  St.  Eep.  396,  23  N.  E.  253.  The 
question  there  was  whether  the  legislature  could  prohibit  men 
from  contracting  in  advance  to  accept  payment  in  something 
other  than  the  lawful  money  of  the  country  for  the  w^ages  they 
might  earn  in  the  future.  It  was  held  that  the  acts  prohibiting 
such  contracts  were  within  the  scope  of  legislative  power.  The 
acts  referred  to  in  that  case  applied  to  "any  owner,  corporation, 
association,  company,  firm  or  person  engaged  in  mining  coal, 
ore  or  other  minerals,  or  quarrying  stone,  or  in  manufacturing 
iron,  steel,  lumber,  staves,  heading,  barrels,  brick,  tile,  ma- 
chinery, agricultural  or  merchanical  implements  or  any  article  of 
merchandise";  and,  as  its  beneficiaries,  it  embraced  "any  per- 
sons" executing  a  contract  or  agreement  to  waive  his  or  her  legal 
right  to  demand  or  receive  from  such  owner,  corporation,  etc., 
at  least  once  every  two  weeks,  payment  of  the  amount  due  to 
such  persons  for  labor  performed,  in  lawful  money  of  the  United 
States:  Acts  1887,  p.  13;  Acts  1889,  p.  191;  Elliott's  Supple- 
ment, sees.  1599,  1610.  No  question  as  to  an  improper  classi- 
fication seems  to  have  been  made,  and  the  act  applied  to  all 
persons  and  corporations  in  this  state  engaged  in  mining, 
quarrying,  or  manufacturing,  and  to  every  one  in  their  employ- 
ment. The  point  decided  in  that  case  was  the  power  of  the 
legislature  to  restrict  the  riglit  to  contract  for  a  waiver  of  the 
benefit  of  the  statute.  The  question  before  us  under  the  act  of 
1901  is  the  constitutionality  of  the  classification  adopted. 
Hancock  v.  Yaden,  121  Ind.  366,  16  Am.  St.  Eep.  396,  23  N. 
E.  253,  has  no  application  to  this  question,  and  throws  no  light 
upon  it. 

^^^  It  is  with  great  reluctance  that  we  declare  an  act  of  the 
legislature  invalid;  but  the  act  of  1901,  supra,  so  plainly  vio- 
lates the  rule  of  the  constitution  forbidding  the  grant  of  special 
privileges  and  immunities  to  a  favored  class  of  citizens  and  sub- 
jecting another  class  to  special  disabilities  and  restrictions,  that 
we  have  no  choice  but  to  adjudge  it  void. 

Judgment  reversed,  with  instructions  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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Class  Legislation  is  constitutional  if  the  statutes  are  general  in 
their  application  to  the  class  at  which  they  are  aimed,  and  the  distinc- 
tion is  not  arbitrary,  but  based  on  public  policy.  But  such  legislation 
must  extend  to  and  embrace  equally  all  persons  who  are  or  who  may  be 
in  the  like  situation  or  circumstances,  and  the  classification  must  be 
natural  and  reasonable,  not  arbitrary  or  capricious:  See  the  mono- 
graphic note  to  State  v.  EUet,  21  Am.  St.  Eep.  785;  State  v.  Justus,  85 
Minn.  279,  88  N.  W.  759,  89  Am.  St.  Eep.  550,  and  cases  cited  in  the 
cross-reference  note  thereto;  Porter  v.  Charleston  etc.  Ry.  Co.,  63  S.  C. 
169,  90  Am.  St.  Rep.  070,  41  S.  E.  108;  Brown  v.  Jacobs  Pharmacy  Co., 
115  Ga.  429,  90  Am.  St.  Eep.  126,  41  S.  E.  553;  Davis  Coal  Co.  v. 
Polland,  158  Ind.  607,  92  Am.  St.  Rep.  319,  62  N.  E.  492:  State  v. 
Superior  Court,  28  Wash.  317,  92  Am.  St.  Rep.  831,  68  Pac.  957. 
Statutes  Prohibiting  Mining  Companies  from  issuing  any  evidence 
of  indebtedness  to  their  employes  payable  in  anything  but 
money,  are  considered  in  the  monographic  note  to  St.  Louis  etc.  Ry. 
Co.  V.  Paul,  62  Am.  St.  Rep.  177,  178.  See,  also,  Slocum  v.  Bear  Val- 
ley Irr.  Co.,  122  Cal.  555,  68  Am.  St.  Rep.  68,  55  Pac.  403. 


DUDGEON"  V.  BROXSON. 

[159  Ind.  562,  64  N.  E.  910,  65  N.  E.  752.] 
EASEMENTS— Private  Ways — Right  to  Widen.— If  a  person 
has  selected,  accepted  and  used  for  a  long  number  of  years  a  private 
way  of  a  certain  width  over  a  particular  part  of  the  lands  of  the 
person  holding  the  servient  estate,  the  former  has  no  right  to  change 
it  by  widening  it,  on  the  ground  that  it  has  become  wet  and  incon- 
venient, but  he  must  be  confined  to  the  way  thus  selected,  (p.  316.) 
EASEMENTS— Private  Ways— Right  to  Change. — If  a  private 
way  has  been  once  selected,  it  cannot  be  changed  in  any  manner  by 
either   party  without   the   consent   of   the   other,     (p.   316.) 

W.  Leonard  and  E.  Leonard,  for  the  appellant. 
E.  V.  Harris,  for  the  appellees. 

««3  DOWLING,  C.  J.  ]\rary  C.  Bronson,  the  plaintiff  be- 
low, with  whom  was  joined  her  hushand,  sued  the  appellant  for 
a  way  of  necessity  over  lands  owned  hy  him.  The  court  over- 
ruled a  demurrer  to  the  amended  complaint.  A  sjjecial  finding 
of  facts  was  made,  and  conclusions  of  law  were  stated  thereon. 
The  appellant  excepted  to  each  conclusion.  Motions  for  a  new 
trial  and  for  a  venire  de  novo  were  also  made  and  overruled. 
These  decisions  of  the  court  are  assigned  for  error. 

The  complaint  shows  that  in  1875,  one  Stone  owned  two 
tracts  of  land  in  Allen  county   one  of  which  contained  one  hun- 
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dred  and  sixty  acres,  and  the  other  forty  acres.  Stone  sold  the 
larger  tract  in  1875  to  one  Benninghoff,  and  in  the  same  year 
conveyed  the  smaller  to  the  appellee  Mary  C.  Bronson.  The 
one  hundred  and  sixty  acre  tract  bordered  upon  a  highway,  hut 
the  forty  acre  tract  had  no  outlet,  •  The  appellant  is  a  remote 
grantee  of  Benninghoff.  The  successive  owners  of  the  larger 
tract  have  recognized  the  right  of  the  appellee  to  a  way  over  the 
Siame  to  the  public  highway,  and  sucli  way  is  in  use  by  the 
appellee,  but,  on  account  of  the  character  of  the  location  of  the 
said  way,  which  is  low  and  wet  for  a  large  part  of  the  year, 
and  the  nature  of  the  soil,  which  is  soft,  the  appellee  cannot 
pass  over  the  said  way  without  inconvenience  and  difficulty. 
In  its  present  condition,  the  said  way  is  useless  to  the  appellee 
for  ingress  and  egress  to  and  from  her  land,  and  an  additional 
strip  four  feet  in  width,  running  the  whole  length  of  said  way, 
is  required  to  render  said  way  passable  and  useful.  The  ap- 
pellant refused  to  let  the  appellee  ^^^  use  such  additional  strip, 
and  has  forbidden  her  to  enter  upon  the  same.  The  relief 
prayed  for  is  that  the  width  of  the  way  be  fixed  at  twenty  feet. 
The  case  stated  in  the  complaint  is  one  in  which  the  appellee 
was  originally  entitled  to  a  way  of  necessity.  Stone  o\vned 
both  the  outer  and  larger  tract  bordering  on  the  highway,  and 
the  inner  and  smaller  one  which  had  no  outlet.  If  the  smaller 
tract  was  first  sold,  the  right  of  access  to  the  highway  over  the 
lands  of  the  grantor  was  appurtenant  to  the  grant.  If  the 
larger  tract  was  first  sold,  tlien  a  way  of  necessity  was  im- 
pliedly reserved  by  the  grantor  for  the  benefit  of  the  forty  acre 
tract.  But  it  appears  from  the  complaint  that,  after  the  con- 
veyance of  the  two  tracts  by  Stone,  a  way,  sixteen  feet  in  width, 
was  granted  to  and  accepted  and  used  by  the  appellee,  and  that 
she  still  continues  to  use  it.  She  does  not  allege  that  she  has 
no  outlet  from  her  land  to  the  public  highway,  but  says  that  the 
way — which  we  must  presume  was  agreed  upon  between  the  ap- 
pellee and  the  appellant,  or  his  grantors — has  become  wet  and 
inconvenient,  and  therefore  useless.  Having  accepted  a  way  of 
a  certain  width,  and  over  a  particular  part  of  tlie  lands  owned 
by  the  party  holding  tlie  servient  estate,  the  appellee  has  no 
right  to  change  it,  but  must  be  confined  to  the  way  thus  se- 
lected. The  grounds  of  the  complaint  are  mere  matters  of  in- 
convenience. That  the  way  once  selected  and  agreed  upon  is 
too  steep,  or  too  narrow,  or  too  wet,  does  not  entitle  the  ap- 
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pellee  to  demand  a  new  way,  or  to  increase  the  wadth,  or 
change  the  direction  of  the  old  one.  The  right  of  way  from 
necessity  over  the  land  of  another  is  always  of  strict  necessity, 
and  nothing  short  of  this  will  create  the  right. 

It  is  said  in  Eitchey  v.  Welsh,  149  Ind.  214,  48  X.  E.  1031, 
that:  "When  the  way  is  once  selected  it  cannot  be  changed 
by  either  party  without  the  consent  of  the  other":  Citing 
Nichols  V.  Luce,  24  Pick.  102,  35  Am.  Dec.  302;  Holmes  v. 
Seely,  19  Wend.  507,  510;  Morris  v.  Edgington,  ^^^  3  Taunt. 
24;  Goddard's  Law  of  Easements,  Bennett's  ed.,  351.  See,  also, 
2  Washburn  on  Eeal  Property,  4th  ed.,  306 ;  Washburn  on  Ease- 
ments and  Servitudes,  4th  ed.,  258,  263. 

"The  grantee  is  bound  to  keep  the  way  in  repair,  and  is  not 
permitted  to  go  extra  viam  as  a  traveler  upon  a  public  high- 
way is  allowed  to  do  when  the  way  is  impossible,  except,  it 
seems,  when  the  private  way  is  temporarily  or  accidentally  ob- 
structed": Holmes  v.  Seely ,^  19  Wend.  507,  510. 

"Where  the  right  to  an  easement  is  granted  without  giving 
definite  location  and  description  to  it,  the  exercise  of  the  ease- 
ment in  a  particular  course  or  manner,  with  the  consent  of 
both  parties,  renders  it  fixed  and  certain,  and  the  dominant 
owner  has  no  right  afterward  to  make  changes  affecting  its  loca- 
tion, extent,  or  character" :  10  Am.  &  Eng.  Eney.  of  Law,  2d 
ed.,  430,  and  cases  cited  in  note  3. 

The  situation  of  the  appellee  is  the  same  as  if  her  deed  from 
the  o\sTier  of  the  servient  tract  had  expressly  granted  and  de- 
scribed a  way  sixteen  feet  wide  from  her  forty  acre  lot  over 
the  one  hundred  and  sixty  acre  tract  to  the  highway,  along  the 
route  followed  by  the  way  she  now  owns.  In  that  case  she  cer- 
tainly coidd  not  have  compelled  the  appellant  to  give  her  a  new 
way,  or  to  increase  the  width  of  the  old  one. 

As  it  appears  from  the  complaint  that  the  appellee  can  get 
to  her  property  from  the  highway  over  a  way  already  belong- 
ing to  her,  and  as  that  way  must  have  been  selected  or  agreed 
upon  b}^  her,  no  ground  is  shown  for  her  claim  to  an  additional 
strip  as  a  way  of  necessity.  The  demurrer  to  the  complaint 
should  have  been  sustained.  Tlie  other  errors  assigned  need 
not  be  considered. 

For  the  error  of  the  court  in  overruling  the  demurrer  to  the 
complaint,  the  judgment  is  reversed,  with  directions  to  siustiiin 
the  demurrer,  and  for  further  proceedings  in  accordance  -with 
tliis  opinion. 
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EIGHTS  AND  OBLIGATIONS  OF  PARTIES  TO  PRIVATE  WAYS.* 

I.    Rights  and  Obligations  of  the  Owner  of  the  Fee. 

a.  Right  to  Use  Way. 

b.  Right  to  Obstruct  Way. 

c.  Right  to  Maintain  Fence  or  Gate  Across  Way. 

d.  Right  to  Maintain  Gates  at  Terminus. 

e.  Obligations  of  Land  Owner. 

II.     Rights  and  Obligations  of  Owner  of  Way. 

a.  Location. 

1.     Change  of  Location. 

b.  Right  to  Deviate  from  Way. 

c.  Use  of  Way. 

d.  Right  to  Extend  Use  to  Other  Land. 

e.  Right  and  Duty  to  Construct  and  Repair. 

f .  Right  to  Fence. 

I.     Rights  and  Obligations  of  the  Owner  of  the  Fee. 

a.  Right  to  Use  Way. — A  right  of  private  way,  no  matter  how  ac- 
quired, carries  with  it  by  implication  only  such  incidents  as  are  nec- 
essary to  its  reasonable  enjoyment.  Hence,  the  grant  of  a  right  of 
way,  which  is  not  exclusive  in  its  terms,  and  which  can  be  reasonably 
enjoyed  without  being  exclusive,  leaves  in  the  grantor  and  his  assigns 
the  right  of  user  in  common  with  the  grantee:  Bane  v.  Bean,  63 
Mich.  652,  30  N.  W.  373;  Campbell  v.  Kuhlmann,  39  Mo.  App.  628; 
Wilson  v.  Wilson,  2  Vt.  68.  The  owner  of  the  land  has  the  right  to 
use  the  way  for  any  purpose  whatever,  provided  he  does  not  interfere 
Math  the  right  of  passage  resting  in  the  owner  of  the  easement: 
Chandler  v.  Goodridge,  23  Me.  78.  If  a  person  has  only  a  right  of 
way  over  the  land,  such  right  "does  not  carry  with  it  a  right  to  the 
exclusive  possession  of  the  land.  The  owner  may  still  use  it  for  any 
purpose  which  does  not  materially  impair,  nor  unreasonably  interfere 
T.ith,  its  use  as  a  way.  He  may  use  it  as  a  way  himself  or  permit 
others  to  so  use  it,"  and  may  remove  obstructions  placed  in  the  way 
by  the  holder  of  the  easement  to  prevent  such  use  without  being 
liable  therefor:  Morgan  v.  Boyes,  65  Me.  125.  The  owner  of  land 
over  which  another  has  a  right  of  way  may  use  it  in  any  manner  he 
sees  fit,  provided  he  does  not  unreasonably  interfere  with  the  latter 's 
reasonable  use  in  passing  to  and  fro:  Grafton  v.  Moir,  130  N.  Y.  465, 
27  Am.  St.  Rep.  533,  29  N.  E.  974. 

b.  Right  to  Obstruct  Way. — The  owner  of  a  fee  in  a  private 
way  cannot  close  it,  or  totally  obstruct  it  against  those  as  to  whom 
it  is  subjected  to  the  servitude:  Goss  v.  Calhane,  113  Mass.  423; 
Collins  V.  Buffalo  Furnace  Co.,  73  App.  Div.  22,  76  N.  Y.  Supp.  420. 
Thus  if  a  passway  is  well  established,  has  been  used  for  a  long  time 
and  is  well  marked,  the  owner  of  the  land  subject  to  such  easment 
cannot   rebuild  his   fence  so   as   to   make   such   passway   straight,   if 

♦references  to  monographic  notes. 

Use  of  private  ways:  88  Am.  Dec. 279-282. 

Ways— Rights  and  reniedies  of  parties  entitled  thereto:  100  Am.  Dec.  115-119. 


Oct.  1903.]  Dudgeon  v.  Beonson.  319 

such  action  will  change  its  course,  and  totally  olistruct  the  old  way: 
Calvert  v.  Weddle,  19  Ky.  Law  R«p.  1883,  44  S.  W.  648.  While  this 
is,  undoubtedly,  true,  yet  a  person  having  a  private  right  of  way 
not  specifically  defined  as  to  its  extent  or  use,  is  entitled  as  against 
one  holding  under  the  grantor,  or  a  common  source  of  title,  to  such 
a  right  of  way  as  ig  reasonably  necessary  and  convenient  for  the 
purposes  for  which  it  was  originally  created,  and  no  more.  He 
has  no  right  to  impose  additional  burdens  upon  it,  and  the  owner  of 
the  fee  may  build  over  it,  provided  he  does  not  thereby  interfere 
with  a  reasonable  use  of  it  by  the  owner  of  the  easement:  Sutton  v. 
Groll,  32  N.  J.  Eq.  213,  5  Atl.  901;  Grafton  v.  Moir,  130  N.  Y,  465, 
27  Am.  St.  Rep.  533,  29  N.  E.  974;  Weed  v.  McKeg,  37  Misc.  Eep. 
105,  74  N.  Y.  Supp.  250.  But  an  action  may  be  maintained  for  any 
building  over,  or  obstruction  of  the  right  of  way,  which  renders  it 
inconvenient,  less  useful  and  makes  its  use  impracticable  to  an  ap- 
preciable extent:  Richardson  v.  Pond,  15  Gray,  387.  A  grant  for  a 
right  of  way  over  a  lot  to  and  from  a  wood  lot,  at  all  times  when 
such  lot  is  not  sown  with  grain,  and  at  all  times  when  there  is 
sleighing  subjects  the  granted  land  to  merely  a  qualified  and  lim- 
ited, and  not  a  general,  right  of  way  at  all  times,  the  grantor  retain- 
ing the  right  to  cultivate  the  soil  within  the  limits  of  the  way  as 
theretofore  used,  and  does  not  give  to  the  grantee  the  right  to  enter 
when  the  way  is  sown  with  grain,  and  repair  it  with  any  desired 
material:  Wells  v.  Tolman,  156  N.  Y.  636,  51  N.  E.  271.  If  a 
grantor  retains  a  right  of  way  over  land,  the  grantee  has  a  right 
to  plow  and  sow  the  land,  if  such  use  does  not  materially  interfere 
with  the  grantor's  right  of  way:  Moflfitt  v.  Lytle,  165  Pa.  St.  173, 
30  Atl.  922;  and  to  the  same  effect,  McTavish  v.  Carroll,  7  Md.  352, 
61  Am.  Dec.  353.  The  owner  of  land  over  which  another  has  a  right 
of  way  may  use  it,  or  partially  obstruct  it,  in  any  way  that  he  sees 
fit,  provided  he  does  not  thereby  unreasonably  interfere  with  the 
latter 's  reasonable  use  in  passing  along  the  right  of  way:  Russell 
v.  Jackson,  2  Pick.  574;  Grafton  v.  Moir,  130  N.  Y.  465,  27  Am.  St. 
Eep.  533,  29  N.   E.  974. 

The  general  rules  of  law  which  govern  the  rights  and  obligations 
of  parties  to  a  private  way  apply  as  well  to  subterranean  rights  of 
way  as  to  those  upon  the  surface,  and  the  owner  of  coal  lands 
through  which  another  has  a  right  of  way  by  subterranean  entry  to 
reach  coal  mines  in  an  adjoining  tract,  may  lawfully  construct  an 
entry  crossing  such  right  of  way,  provided  this  can  be  done  without 
destroying  or  substantially  interfering  with  the  use  thereof:  Pom- 
eroy  v.  Salt  Co.,  37  Ohio  St.  520.  As  the  owner  of  the  land  subject 
to  the  right  of  way  has  a  right  to  use  the  way  in  any  manner  which 
does  not  obstruct  the  free  passage  of  the  owner  of  the  way,  he  also 
has  the  right  to  remove  any  obstruction  placed  in  such  right  of  way 
by  the  owner  thereof,  without  authority  of  law:  Quintard  v.  Bishop, 
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20  Conn.  366;  Morgan  v.  Boyes,  65  Me.  124j  Dickinson  v.  Whiting,  14J 
Mass.  414,  6  N.  E.  92. 

c.  Eight  to  Maintain  Fence  or  Gate  Across  Way.— No  duty  is 
imposed  upon  the  owner  of  land  over  which  another  has  a  right  of 
way  to  do  any  positive  act;  all  that  is  required  of  him  is  to  abstain 
from  unlawfully  interfering  with  the  easement.  He  is  neither  re- 
quired to  erect  fences,  so  aa  to  prevent  domestic  animals  belonging 
to  the  dominant  tenement,  and  passing  along  the  way,  from  trespass- 
ing on  his  land,  nor  to  prepare  the  surface  of  the  way  for  safe 
travel.  These  duties  devolve  upon  the  owner  of  the  right  of  way: 
Brill  V.  Brill,  108  N.  Y.  511,  15  N.  E.  538.  In  the  absence  of  a  pro- 
vision in  the  grant  of  a  private  right  of  way,  that  it  shall  remain 
open  and  free  from  encumbrance,  it  is  a  general  rule  that  the  owner 
of  the  land  subject  to  right  of  way  may  maintain  a  gate  or  temporary 
fence  across  it,  if  it  is  necessary  to  the  use  and  enjoyment  of  his 
land,  and  does  not  imreasonably  interfere  with  the  use  of  the  way 
by  the  person  entitled  thereto,  and  the  latter  has  no  right  to  totally 
remove  such  gate  or  fence:  McTavish  v.  Carroll,  17  Md.  1;  Hartman  v. 
Fick,  167  Pa.  St.  18,  46  Am.  St.  Kep.  658,  31  Atl.  342;  Dyer  v. 
Walker,  99  Wis.  404,  75  N.  Y.  79.  The  owner  of  the  land  subject 
to  such  easement  has  all  the  rights  of  an  owner  therein,  subject  only 
to  a  reasonable  use  of  the  easement.  Hence,  he  may  build  a  fence 
across  such  way  if  he  offers  to  and  is  willing  to  take  it  down  every 
time  tliat  the  holder  of  the  easement  desires  to  pass  or  repass:  Mc- 
Tavish V.  Carroll,  7  Md.  352,  61  Am.  Dec.  353.  But  the  owner  of 
the  land  has  no  right  to  fence  the  way  in  such  manner  as  to  totally 
obstruct  it,  and  cut  off  and  interfere  with  the  right  of  passage  rest- 
ing in  the  holder  of  the  easement:  Mofhtt  v.  Lytle,  165  Pa.  St.  173, 

50  Atl.  922.  Even  if  the  right  of  way  is  limited  to  a  particular  use, 
but  the  instrument  creating  it  provides  that  it  shall  be  kept  open 
and  free  from  encumbrances,  the  grantpr  has  no  right  to  put  a  fence 
thereon  and  across  it,  or  in  any  manner  obstruct  it,  and  such  ob- 
struction may  be  lawfully  removed  by  the  owner  of  the  dominant 
estate:  Brownell  v.  Dyer,  5  Mason,  227,  Fed.  Cas.  No.  2038;  Mineral 
Springs  Mfg.  Co.  v,  McCarthy,  67  Conn.  279,  34  Atl.  1043;  Pattou 
v.  Western  Carolina  etc.  Co.,  101  N.  C.  408,  8  S.  E.  140. 

A  mere  grant  of  a  right  of  way  across  the  grantor's  land  for 
travel  and  private  road  privileges  never  implies  that  it  shall  be  open 
and  free  from  gates  or  bars,  and  gates  or  bars  may  be  lawfully 
maintained  across  such  right  of  way  by  the  person  granting  such 
right  when  they  are  necessary  to  his  convenient  use  of  his  remaining 
land,  and  do  not  unduly  interfere  with  a  reasonable  and  proper  enjoy- 
ment of  the  way.  The  mere  fact  that  they  cause  inconvenience  and 
annoyance  is  no  ground  for  their  removal:  Boyd  v.  Bloom,  152  Ind.  152. 
52   N.  E.   751;   Houpes  v,   Alderson,   22  Iowa,  160;   Patout  v.  Lewis, 

51  La.  Ann.  210,  25  South.  134;  Baker  v.  Frick,  45  Md.  337,  24  Am. 
Eep.  506;   Bean   v.  Coleman,  44  N.  H.  539;   Stevens  v.  Allen,  29  N. 
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J.  L.  68;  Cannery  v.  Brooke,  73  Pa.  St.  80;  State  v.  Jefcoat,  11  Eich. 
529;  Whaley  v.  Jarrett,  69  Wis.  613,  2  Am.  St.  Ecp.  764,  34  N.  W. 
727;  Johnson  v.  Borson,  77  Wis.  593.  20  Am.  St.  Rep.  146,  46  N.  W. 
815.  If  the  right  of  way  arises  from  prescription,  and  gates  have 
always  been  maintained  across  the  way,  the  owner  of  the  servient 
estate  has  a  right  to  have  them  kept  up  and  maintained:  Fowle  v. 
Bigelow,  10  Mass.  379;  Garland  v,  Furber,  47  N.  H,  301, 

d.  Right  to  Maintain  Gates  at  Terminus.— In  the  absence  of  an 
express  provision  for  an  open  way  in  a  grant  or  gift  of  a  private 
right  of  way,  the  owner  of  the  fee  may  shut  the  termini  thereof  by 
gates,  which  the  grantee  must  open  and  close  when  he  uses  the  way. 
As  nothing  passes  as  incident  to  a  grant  for  a  right  of  way  over 
the  land  of  another,  except  what  is  necessary  for  its  reasonable  and 
proper  enjoyment,  the  grant  of  such  way  does  not  deprive  the  grantor 
of  the  right  to  erect  gates  at  the  termini  of  such  way  in  entering 
and  leaving  his  land:  Frazier  v.  Myers,  132  Ind.  71,  31  N.  E.  536; 
Boyd  V.  Bloom,  152  Ind.  152,  52  N.  E.  751;  Admonson  v.  Severson, 
37  Iowa,  602;  Maxwell  v.  McAtee,  9  B.  Mon.  20,  48  Am.  Dec.  409; 
Short  V.  Devine,  146  Mass.  119,  15  N.  E.  148;  Whaley  v.  Jarrett,  69 
Wis.  613,  2  Am.  St.  Eep.  764,  34  N.  W.  727.  The  owner  of  the  fee 
may  maintain  a  gate  at  the  place  where  a  private  wa}-  intersects 
the  public  road,  as  a  reasonable  and  legitimate  exercise  of  a  right 
which  resides  in  the  owner  of  the  servient  estate:  Truax  v.  Gregory, 
196  111.  83,  63  N.  E.  674;  Phillips  v.  Dressier,  122  Ind.  414,  17  Am. 
St.  Eep.  375,  24  N.  E.  226;  Johnson  v.  Borson,  77  Wis.  593,  20  Am. 
St.  Eep.  146,  46  N.  W.  815.  In  Ames  v.  Shaw,  82  Me.  379,  19  Atl. 
856,  it  was  held  that  a  private  way,  whether  created  by  grant  or 
adverse  use,  might  properly  be  subjected  to  gates  or  bars  at  its 
termini  not  unreasonably  established,  and  that  the  nature  of  the 
easement  gained  determines  its  character,  and  not  the  particular 
manner  of  the  use  that  created  the  right.  While  this  may  be  the 
better  rule,  it  seems  to  be  opposed  to  the  weight  of  authority 
which  maintains  that  a  right  of  way  by  prescription  is  commensurate 
with  and  measured  by  the  use,  and  that  the  owner  of  the  land  has  no 
right  to  do  anything  which  will  hinder  or  obstruct  such  use.  Hence 
if  such  way  has  been  used  without  gates  for  more  than  twenty  years, 
the  owner  of  the  servient  estate  has  no  right  to  erect  gates  on  the 
way  as  the  owner  of  the  easement  is  entitled  to  the  use  of  the  way 
unobstructed  by  gates:  Faukboner  v.  Corder,  127  Ind.  164,  26  N.  E. 
766;  Welch  v.  Wilcox,  101  Mass.  162,  100  Am.  Dec.  113;  Shivers  v. 
Shivers,  32  N.  J.  Eq.  578.  If  the  owner  of  the  right  of  way  by  pur- 
chase has  fenced  it,  he  is  entitled  to  have  it  kept  open,  and  the 
owner  of  adjoining  lands  has  no  right  to  maintain  a  fence  and  gate 
across  the  way  where  it  enters  the  highway.  If,  in  the  grant  of  the 
right  of  way,  no  provision  is  made  for  the  maintenance  of  gates 
thereon,  the  grantor  is  not  required,  nor  can  he  be  compelled,  to 
Am.    St.    Eep.,    Vol.    95—21 
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maintain  a  gate   where  the  way  terminates   and   enters  the  public 
road:  Kowe  v.  Nally,  81  Md.  3'67,  32  Atl.  198. 

e.     Obligation  of  Land  Owner.— Although,  as  we  have  shown,  the 
owner  of  the  land  is  entitled  to  make  any  reasonable  use  of  a  right 
of  way  granted  by  him  which  is  not  inconsistent  with  its  use  for 
passage   by   the   grantee,   and   although   he   may   generally   maintain 
gates  thereon,  yet  the  owner  of  land  burdened  with  a  right  of  private 
way  is  bound  to  furnish  reasonable  facilities,  determined  by  the  cir- 
cumstances of  the  case,  for  its  enjoyment  of  the  one  entitled  to  the 
right:  Bakeman  v.  Talbot,  31  N.  Y.  366,  88  Am.  Dec.  275.     Where 
one  party  has  a  right  of  way  through  the  land  of  another  to  a  public 
road,  the  latter  must  leave  it  open,  and  is  not  justified  in  closing  it 
by  the  fact   that  there  is  another  way  to  such  road:   Manbeck  v. 
Jones,   190   Pa.  St.    171,   42    Atl.   536.     If  a  way   is   moved  by  the 
acquiescence  of  all  the  interested  parties  for  the  benefit  of  the  land 
owner,  upon  whose  property  the  right  of  way  exists,  he  cannot  close 
the  new  way,  nor  prevent  its  use  by  one  who  has   an  appurtenant 
right  to  the  use  of  the  old  way,  without  restoring  the  old  one:  Durkee 
V,  Jones,  27  Colo.  159,  60  Pac.  618.     If  a  grantor  of  certain  lands  has 
another   way   to   his    remaining    lands,    or    another    mode    of    access 
thereto,  however  inconvenient,  he  cannot  claim  a  way  of  necessity 
by  implication  in  the  lands  granted,  although  he  may  have  been  in 
the  use  of  a  way  over  it  to  the  public  road  at  and  for  a  long  time 
before  the  conveyance,  and  of  which  the  grantee  had  notice  at  the 
time:  Meredith  v.  Frank,  56  Ohio,  St.  479,  47  N.  E.  656. 

If  a  right  of  way  is  reserved,  but  specifically  defined,  the  way 
need  be  only  of  such  width  as  is  reasonably  necessary  and  con- 
venient for  the  purpose  for  which  it  was  created  and  granted.  In 
such  case,  it  seems  that  the  land  owner  is  not  obliged  to  relinquish 
any  more  land  than  is  necessary  for  the  convenient  use  of  the  owner 
of  the  dominant  estate,  and  the  latter  has  no  right  to  insist  that  it 
shall  not  be  altered,  and  its  width  decreased,  unless  the  whole  is 
necessary  for  his  purposes:  Grafton  v.  Moir,  130  N.  Y.  465,  27  Am. 
St.  Kep.  533,  29  N.  E.  974,  On  the  other  hand,  it  appears  that  under 
grant  of  a  way  "as  now  laid  out"  the  owner  of  the  land  over  which 
the  way  passes  cannot  lessen  its  width  by  planting  posts  thereon: 
Welch  V.  Wilcox,  101  Mass.  162,   100  Am.  Dec.  113. 

II.  Rights  and  Obligations  of  Owner  of  Way. 
a.  Location.— If  one  has  a  right  to  an  easement  in  the  lands  of 
another,  for  a  private  way,  and  such  way  is  to  be  located  for 
the  first  time,  no  prior  use  thereof  having  been  made,  the  owner 
of  the  land  over  which  it  is  to  pass  has  the  right  to  choose  it,  pro- 
vided he  does  so  in  a  reasonable  manner,  but  if  the  owner  of  the 
land  fails  to  select  such  way  when  requested,  the  person  who  has 
the  right  thereto  may  select  a  suitable  route  for  it,  having  due  regard 
to  the  convenience  of  the   owner  of  the  servient  estate;  and,  when 
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once  selected,  it  cannot  te  changed  by  either  party  without  the  con- 
sent of  the  other:  Eitchey  v.  Welsh,  149  Ind.  214,  48  N.  E.  1031; 
Holmes  v.  Seely,  19  Wend  507-510;  Capers  v.  Wilson,  3  McCord,  170. 
If  a  right  of  way  is  decreed  over  the  lands  of  another,  it  is  not 
necessary  for  the  parties  to  expressly  designate  its  location,  but  is 
sufficient  if  a  right  of  way  is  used  and  acquiesced  in:  Dickinson  v. 
Crowell  (Iowa),  94  N.  W.  495.  The  owner  of  the  fee  in  locating  a 
private  right  of  way  gained  from  him  must  locate  it  in  such  place 
and  of  such  width  as  to  be  reasonably  suitable,  convenient,  and  suffi- 
cient for  the  necessary  purposes  for  which  the  right  of  passage  is 
granted:  Walker  v.  Worcester,  6  Gray,  548;  Smith  v.  Wiggin,  52  N. 
II.  112;  Roberts  v.  Wilcock,  8  Watts  &  S.  464;  Walker  v.  Pierce, 
38  Vt.  94. 

1.  Change  of  Location. — When  a  private  right  of  way  has  been 
once  selected  and  located,  its  location  cannot  be  changed  by  either 
party;  neither  the  owner  of  the  land  nor  the  owner  of  the  easement, 
without  the  consent  of  the  other  party:  Eitchey  v.  Welsh,  149  Ind. 
214,  48  N.  E.  1031;  Manning  v.  Port  Eeading  E.  E.  Co.,  54  X.  J. 
Eq.  46,  33  Atl.  802;  Galloway  v.  Wilder,  26  Mich.  96.  If  a  right  of 
way  is  granted  without  any  designation  of  the  place,  it  becomes 
located  by  iisage  for  a  length  of  time,  and,  after  being  so  located, 
it  cannot  afterward  be  changed  by  the  grantor  without  the  consent 
of  the  grantee:  Wynkoop  v.  Binger,  12  Johns.  222.  The  location  of 
a  private  way  determined  by  agreement,  usage,  or  acquiescence  can- 
not be  changed  bj'  one  party  without  the  consent  of  the  other:  Kur- 
muller  v.  Krotz,  18  Iowa,  353.  The  location  of  a  way  by  necessity, 
whether  created  by  grant  or  by  prescription,  cannot  be  changed  by  the 
owner  of  the  servient  estate,  after  an  uninterrupted  enjoyment  of 
thirty-five  years  without  the  consent  of  the  owner  of  the  dominant 
estate:  Hines  v.  Hamburger,  14  App.  Div.  (N.  Y.)  577,  43  N.  Y. 
Supp.  977.  The  grantee  of  a  right  of  way  has  no  right  to  change 
its  location  as  often  as  he  may  think  necessary  or  at  will:  Moorhead 
v.  Snyder,  31  Pa.  St.  514.  The  location  of  a  way  by  prescription, 
which  runs  in  a  defined  course  to  a  certain  point,  is  no  more  subject 
to  change  by  a  parol  agreement,  or  by  acts  and  conduct  than  if  it 
had  been  created  and  so  described  by  deed:  Nichols  v.  Peck,  70  Conn. 
439,  66  Am.  St.  Eep.  122,  39  Atl.  803.  The  location  of  a  right  of 
way  may  be  changed  if  the  right  to  make  such  change  is  reserved  in 
the  deed  creating  it,  and  the  new  location  is  convenient  to  the  one 
having  the  right  to  use  it:  Lyon  v.  Lea,  84  Me.  254,  24  Atl.  844.  As 
the  grantee  of  an  established  way  has  no  right  to  change  its  location 
without  the  consent  of  the  grantor,  so  he  has  no  right  to  lengthen 
it  without  such  consent:  Kirkham  v.  Sharp,  1  Whart.  323,  2'j  Am. 
Dec.  57.  If  a  way  has  been  well  defined  by  use,  and  as  thus  used  is 
narrower  than  the  original  grant  and  survey,  but  as  used  is  wide 
enough  for  convenient  passing,  the  location  of  the  way  as  thus  de- 
fined cannot  be  changed  by  the  grantee  by  widening  it  to  the   ex- 
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tent  of  the  original  grant  and  survey:  Stockwell  v.  Fitzgerald,  70  Vt. 
4(58,  41  Atl.  504.  Although  neither  tlie  grantor  nor  the  grantee 
has  any  right  by  himself  to  change  the  location  of  a  private  way 
once  established,  yet  the  location  of  such  way  may  be  changed 
with  the  consent  of  both  parties,  and  if,  after  such  change,  the 
grantee  has  used  the  new  road  for  a  length  of  time,  his  acquiescence 
iu  the  change  will  estop  him  from  again  claiming  the  old  right  of 
way,  and  such  will  constitute  a  dedication  of  the  new  way:  Larned 
V.  Larned,  11  Met.  421;  Gage  v.  Pitts,  8  Allen,  527;  Wynkoop  v. 
Burger,  12  Johns.  222;  Lawton  v.  Tison,  12  Eich.  88.  In  such  case 
the  owner  of  the  easement  has  no  greater  rights  in  the  new  way 
than  he  had  in  the  old  one:  Atwater  v.  Bodfish,  11  Miay,  150.  If 
the  owner  of  land  across  which  another  has  a  right  of  way  by  pre- 
scription or  grant,  closes  the  way  for  his  own  convenience,  and  opens 
a  new  way  across  another  part  of  his  land,  for  the  vise  of  the  person 
entitled  to  the  right,  and  the  latter  acquiesces  in  the  change  and 
uses  the  new  way  for  some  time,  the  owner  of  the  land  cannot  close 
the  new  way  without  restoring  the  old  one  to  its  former  condition; 
and,  if  he  does,  the  owner  of  the  easement  may  remove  the  obstruc- 
tions from  the  new  way:  Hamilton  v.  White,  5  N.  Y.  9.  The  owner 
of  the  land  has  no  right,  without  the  consent  of  the  grantee,  of  a 
right  of  way  to  close  the  old  way,  although  he  lays  out  another  con- 
venient way  for  the  use  of  the  grantee  of  the  right  to  the  same  high- 
way: Frazier  v.  Berry,  4  R.  I.  440.  One  entitled  to  pass  over  certain 
lands  to  reach  a  parcel  of  his  own  land,  is  not  obliged  to  surrender 
such  right  on  becoming  the  owner  of  other  realty  over  which  he  might 
pass  to  the  first-mentioned  land:  Zell  v.  Universalist  Society,  119 
Pa.  St.  390,  4  Am.  St.  Eep.  654,  13  Atl.  447. 

b.  Eight  to  Deviate  from  Way.— While  the  owner  of  a  right  of 
way  may  do  whatever  is  reasonably  necessary  to  make  it  suitable 
and  convenient  for  his  use,  he  is  not  entitled  to  use  another  way 
merely  because  the  entrance  to  his  established  way  has  become 
useless,  owing  to  a  lawful  change  in  the  grade  of  a  public  highway: 
Nichols  V.  Peck,  70  Conn.  439,  66  Am.  St.  Eep.  122,  39  Atl. 
803.  And  the  grantee  of  a  private  way  which  has  become  impass- 
able, cannot,  without  becoming  a  trespasser,  go  upon  the  adjoining 
land,  and  thus  pass  around  the  obstruction.  It  is  his  duty  to  keep 
his  way  in  repair:  Boyce  v.  Brown,  7  Barb.  80;  Williams  v.  SaiTord,  7 
Barb.  309.  But  if  the  owner  of  land  which  is  subject  to  a  ri<,fht  of 
way  obstructs  such  way,  the  person  entitled  to  use  it  may  enter 
upon,  and  go  over,  the  adjoining  lands  of  the  owner  of  the  fee,  doinc 
no  unnecessary  damage  without  becoming  a  trespasser.  In  otlier 
words,  if  a  private  way  is  unlawfully  obstructed  by  the  owner  of  the 
adjoining  land,  the  general  rule  is,  that  a  person  entitled  to  use 
such  way  may  pass  over  the  adjoining  land,  so  far  as  is  necessary  to 
avoid  the  obstructions,  taking  care  to  do  no  unnecessary  damage: 
Kent  V.  Judkins,  53  Me.  IGO,  87  Am.  Dec.  544;  Leonard  v.  Leonard, 
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2  Allen,  543;  Bass  v.  Edwards,  126  Mass.  445;  Jerstadt  v.  Smith,  51 
Wis.  96,  8  N.  W.  29;  Johnson  v.  Borson,  77  Wis.  593,  20  Am.  St.  Rep. 
146,  46  N,  W.  815,  An  impassable  obstruction  of  a  private  way  of 
prescription,  placed  in  it  by  the  land  owner,  may  justify  the  owner 
of  the  way  in  deviating  from  it,  and  going  over  another  part  of  the 
land:  Haley  v.  Colcord,  59  N.  H.  7,  47  Am.  Eep.  176.  If  the  way  is 
closed  by  the  land  owner,  and  is  not  limited  or  defined,  the  one  hav- 
ing the  easement  may  pass  to  and  fro  in  the  manner  least  prejudicial 
to  the  owner  of  the  adjoining  land:  Farnum  v.  Piatt,  8  Pick.  339, 
19  Am.  Dec.  330.  The  only  jurisdiction  in  which  this  rule  has  been 
denied  is  in  New  York,  where  it  was  held  that  though  the  way  is 
rendered  impassable  by  obstructions  placed  therein  by  the  owner  of 
the  adjoining  land,  the  owner  of  the  way  is  not  entitled  to  go  upon 
the  adjoining  land  in  order  to  pass  such  obstructions,  and  his  only 
remedy  is  to  remove  the  obstructions  and  sue  for  damages:  Williams 
v.  Safford,  7  Barb,  309.  If  a  person  has  a  right  of  way  along  a 
river,  and  such  way  is  not  limited  or  defined,  he  is  still  entitled  to 
pass  on  the  land  adjacent  to  the  river,  though  the  original  line  of  the 
way  is  washed  away  by  the  encroachment  of  the  river:  Copers  v, 
Fripp,  Eice,  224.  If,  however,  a  person  has  the  right  to  pass  and 
repass  upon  the  river  front  of  a  certain  described  lot,  and  the  whole 
of  such  lot  and  the  intervening  land  is  washed  away  by  the  en- 
croachment of  the  river,  the  easement  acquired  by  the  grantee  on 
the  river  front  is  appurtenant  to  the  lot,  and  not  to  the  remaining 
land,  and  is  extinguished  by  the  destruction  of  the  lot:  Weis  v, 
Meyer,  55  Ark.   18,  17  S.  W.  339. 

c.  Use  of  Way. — The  grantee  of  a  right  of  way  takes  it  subject 
to  all  restrictions  which  the  grantor  has  imposed,  and  can  use  it  for 
no  other  purpose  than  that  provided  in  the  grant:  French  v,  Marstin, 
24  N,  H.  440,  57  Am.  Dec.  294.  Thus  if  a  right  of  way  is  given  to 
cross  the  land  of  another  for  certain  specified  purposes,  not  including 
the  right  to  cross  to  a  barn,  and  the  grantee  subsequently  builds  a 
barn  on  his  land,  he  has  no  right  to  use  the  way,  as  means  of 
access  to  his  barn,  or  for  any  other  purpose  than  those  specified  in 
the  grant:  Valley  Falls  Co.  v.  Dolan,  9  E,  I.  489.  And  when  a  right 
of  way  is  established  by  prescription  or  inferred  from  user,  it  is 
limited  to  the  actual  user:  Shaughnessey  v,  Leary,  162  Mass.  108,  38 
JS,  E.  197;  Brooks  v.  Curtis,  4  Lans.  283,  But  a  grant  of  a  right  of 
way  for  all  purposes  is  not  restricted  to  one  purpose,  because  the 
owner  thereof  has  had  occasion,  for  a  long  time,  to  use  it  for  that 
purpose  only:  Holt  v,  Sargent,  15  Gray,  97,  And  if  a  right  of  way 
to  certain  land  exists  by  adverse  use  and  enjoyment  only,  proof 
that  it  has  been  used  for  a  variety  of  purposes,  covering  every  pur- 
pose required  by  the  dominant  estate  in  its  then  condition,  is  evi- 
dence from  which  may  be  inferred  a  right  to  use  the  way  for  all 
purposes  which  may  be  reasonably  required  for  the  use  of  that  estate 
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while  in  substantially  the  same  condition:  Parks  v.  Bishop,  120 
Mass.  340,  21  Am.  Kep.  519.  A  grant  of  a  right  of  way  without 
reserve  or  limit  as  to  its  use  may  be  used  for  any  purpose  to  which 
the  land  accommodated  by  the  way  may  naturally  and  reasonably 
be  devoted:  Abbott  v,  Butler,  59  N.  H.  317.  The  enjoyment  of  a 
right  of  way  of  necessity  is  ordinarily  limited  only  by  the  necessity 
for  its  use  in  connection  with  all  lawful  uses  of  the  land  to  which 
it  is  appurtenant,  and,  if  not  restricted  by  the  instrument  creating 
it,  its  use  cannot  be  restricted  to  the  use  made  of  the  land  at  the 
time  of  the  grant:  Whittier  v.  Winkley,  62  N.  11.  338.  A  grant  of 
a  way  from  a  road  over  a  certain  lot  to  the  barn  standing  on  the 
adjoining  lot,  being  a  dwelling-house  lot,  is  a  grant  a  right  of  way 
to  such  dwelling-house  lot,  for  such  purposes  as  a  way  to  the  barn 
appvirtenant  to  the  dwelling-house  might  properly  be  used,  and  it  is 
not  lost  by  the  destruction  of  the  barn  standing  on  such  lot  at  the 
time  of  the  grant:  Bangs  v.  Parker,  71  Me.  458.  If  an  instrument 
creating  a  private  way  describes  it  as  a  "bridle  road,"  this  does 
not  confine  the  use  of  the  way  to  a  particular  class  or  animals,  or 
a  special  mode  of  use:  Flagg  v.  Flagg,  16  Gray,  175.  The  use  of  a 
private  way  must  be  confined  to  the  purpose  for  which  it  is  granted, 
and  can  be  used  for  no  other  purpose  either  by  the  grantee  or  his 
licensee  without  liability  in  damages:  Louisville  etc.  Ey.  Co.  v. 
Malott,  135  Ind.  113,  34  N.  E.  709.  But  if  a  right  of  way  is  granted 
to  a  person  who  afterward  erects  tenement  houses  on  his  lands,  it 
has  been  held  that  the  use  of  the  way  by  his  tenants  is  permissible, 
as  it  imposes  no  additional  burden  on  the  lands  of  the  servient 
estate  by  the  increased  number  of  persons  using  the  passage  in  the 
same  manner:  Baldwin  v.  Boston  etc.  E.  E.,  181  Mass.  166,  63  N.  E. 
428.  It  has  also  been  held  that  the  owner  of  the  right  not  only  has 
the  right  to  use  it,  as  an  undisputed  way  of  passage  at  all  times 
over  the  grantor's  land,  but  also  such  rights  as  are  necessary  or 
incident  to  the  enjoyment  of  such  right  of  passage,  and  for  this 
purpose  he  may  exclude  strangers  from  its  use,  and  restrict  such  use 
of  it  by  the  grantor  as  is  inconsistent  with  his  enjoyment  of  such 
use  of  the  right  of  way:  Herman  v.  Eoberts,  119  N.  Y.  37,  16  Am. 
St.  Eep.  800,  23  N.  E.  442.  The  grant  of  a  right  of  way  generally 
includes  only  the  right  to  pass  to  and  fro,  and  the  grantee  cannot  put 
the  way  to  any  use  inconsistent  with  the  purpose  for  which  it  was 
granted.  He  cannot  pile  lumber  on  the  sides  of  the  way  without 
being  liable  in  damages:  Kaler  v.  Beaman,  49  Me.  207.  And  the 
dragging  of  timber  upon  the  land  adjoining  the  way  for  the  purpose 
of  turning  such  timber  around  is  a  misuser  of  the  right  of  way: 
Comstock  V.  Van  Deusen,  5  Pick.  163.  The  owner  of  the  way  has  no 
right  to  the  ice  forming  thereon:  Julien  v.  Woodsmall,  82  Ind.  568. 
Nor  has  he  any  unlawful  right  to  pasture  it  or  to  use  it  as  a  place  for 
keeping  or  feeding  stock  or  farm  animals:  Truax  v.  Gregory,  196 
111.  83,  63  N.  E.  674.     The  owner  of  the  right  of  way  has  no  right 
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to  fence  it  in  such  manner  as  to  cut  off  the  grantor's  access  to  it, 
and  to  his  other  property:  Moffit  v.  Lytle,  l(i5  Pa.  St.  173,  30  Atl. 
922.  And,  if  the  right  is  gained  by  prescription,  the  owner  of  the 
way  has  no  right  to  cut  ditches  for  its  improvement  without  the  con- 
sent of  the  owner  of  the  soil,  unless  he  has  acquired  such  right  also 
by  prescriptive  use:  Capers  v.  M'Kee,  1  Strob.  164.  If  the  main- 
tenance of  a  railing  along  the  right  of  way  is  reasonably  necessary 
to  its  use,  the  owner  of  the  way  may  erect  and  maintain  such  rail- 
ing: Chandler  v.  Goodridge,  23  Me.  78;  Baldwin  v.  Boston  etc.  E.  E., 
181  Mass.  166,  63  N.  E.  428.  It  must  be  erected  in  such  manner,  if 
possible,  as  not  to  prevent  the  use  of  the  way  in  a  reasonable 
manner  by  the  ower  of  the  servient  estate:  Chandler  v.  Goodridge, 
23  Me.  78.  An  owner  of  a  private  way  is  entitled  to  its  unob- 
structed use  for  its  full  width  and  to  remove  therefrom  anything 
in  the  way  of  an  obstruction  which  materially  interferes  with  the 
use  by  him  for  the  purposes  for  which  it  was  created.  In  remov- 
ing such  obstructions  he  does  not  become  a  trespasser:  Patout  v. 
Lewis,  51  La.  Ann.  210,  25  South.  34;  Cayes  v.  De  Vito,  141  Mass. 
233,  4  N.  E.  828;  Freeman  v.  Sayre,  48  N.  J.  L.  37,  2  Atl.  650. 

d.  Right  to  Extend  Use  to  Other  Land. — A  right  of  way  over  the 
land  of  another  to  a  particular  piece  of  land  cannot  be  enlarged 
and  extended  to  other  adjoining  parcels  of  land.  In  other  words, 
a  grant  or  reservation  of  a  right  to  pass  upon  a  privjite  vv-ay  to 
one  lot  of  land  does  not  confer  the  right  to  pass  further  upon  the 
same  way  to  another  lot  of  land:  Farley  v.  Bryact,  32  Me.  475; 
Davenport  v.  Lamson,  21  Pick.  72;  Mendell  v.  Delano,  7  Met.  176; 
Kexford  v.  Marquis,  7  Lans.  250;  Franch  v.  Marstin,  32  N.  H.  316; 
Springer  v.  Mclntire,  9  W.  Va.  196.  A  right  of  way  appurtenant 
to  a  particular  lot  cannot  lawfully  be  used  as  a  mode  of  access 
to  another  lot  to  which  it  is  not  appurtenant:  Shroder  v.  Brenne- 
man,  23  Pa.  St.  348.  A  right  of  way  appurtenant  to  a  lot  cannot 
be  used  for  the  purposes  and  benefit  of  another  lot,  to  which  no 
euch  right  is  attached,  even  though  such  other  lot  is  adjoining,  and 
within  the  same  inclosure  with  that  to  which  the  easement  belongs: 
Albert  v.  Thomas,  73  Md.  181,  20  Atl.  912.  And  a  right  to  use  a 
way  from  a  common  to  a  boundary  line  of  a  particular  lot  will  not 
authorize  its  use  for  communication  with  an  adjacent  lot:  Eexford 
V.  Marquis,  7  Lans.  250.  If  an  owner  of  land  conveys  in  one  deed  a 
part  thereof,  and  a  right  of  way  over  the  other  part  obviously  use- 
ful and  necessary  to  the  beneficial  enjoyment  of  the  land  granted, 
the  grantee  takes  such  right  of  way  as  appurtenant  to  the  land 
granted  only,  and  cannot,  by  reservation  in  a  subsequent  convey- 
ance of  such  land,  enlarge  such  right  of  way  or  extend  it  to  other 
lands  owned  by  him:  Keise  v,  Enos,  76  Wis.  634,  45  N.  W.  414.  It 
is  a  general  rule  that  the  owner  of  a  right  of  way  cannot  use  it 
as  a  means  of  access  to  other  land  to  which  it  is  not  appurtenant: 
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Coleman's  Appeal,  62  Pa.  St.  252.  Hence,  if  a  grantee  reserves  a 
right  of  way  as  appurtenant  to  the  land  granted  alone,  he  has  no 
right  to  extend  it  to  land  subsequently  acquired,  no  matter  whether 
the  latter  land  is  adjoining  or  is  a  distinct  tract:  Dexter  v.  Tree,. 
117  111.  532-540,  6  N.  E,  506;  Stearns  v.  Mullen,  4  Gray,  151;  Greene 
V.  Canny,  137  Mass.  64;  Brightman  v.  Chapin,  15  E.  I.  166,  1  Atl.  412'. 
A  grant  ' '  of  liberty  to  pass  and  repass  over  my  land  where  it  is 
necessary,"  confers  a  right  of  way  to  and  from  those  lands  only 
which  the  grantee  owns  at  the  date  of  the  deed:  Smith  v.  Porter, 
10  Gray,  66.  A  grant  of  a  right  of  way  to  take  coal  from  certain 
land  cannot  be  extended  by  the  grantee  or  his  successor  in  title 
so  as  to  take  over  such  right  of  way  coal  from  an  adjoining  tract 
subsequently  acquired:  "Webber  v.  Vogel,  159  Pa.  St.  235,  28  Atl. 
226.  If  the  grantor  bound  land  conveyed  by  him  by  roads,  whether 
existing  or  to  be  made  over  land  retained  by  him,  he  conveys  to 
the  purchaser  as  incident  to  the  grant  a  right  to  use  such  roads 
when  they  adjoin  the  premises,  and,  if  necessary  out  to  the  com- 
mon highway,  but  such  right  cannot  be  extended  to  separate  and 
distinct  premises.  To  them  the  right  is  distinct  and  not  appurte- 
nant and  cannot  be  exercised  without  a  separate  grant:  Badeau 
V.  Mead,  14  Barb.  328. 

e.  Right  and  Duty  to  Construct  or  Repair.— The  grantor  of  a  pri- 
vate way  is  not  bound  by  implication  to  construct  or  keep  it  in 
repair:  Walker  v.  Pierce,  38  Vt.  95.  This  duty  devolves  upon  the 
grantee  or  owner  of  the  way,  and  he  must  keep  the  roadway  in 
repair:  Wynkoop  v.  Burger,  12  Johns.  222;  Holmes  v.  Seely,  19 
Wend.  507.  A  right  of  way,  whether  by  grant  or  prescription,  car- 
ries with  it  as  incident  thereto  the  right  and  duty  to  enter  and 
make  repairs  and  to  remove  all  obstacles  to  its  enjoyment:  Mc- 
Millan v,  Cronin,  75  N.  Y.  474.  The  owner  of  the  right  of  way 
may  do  whatever  is  reasonably  necessary  to  make  the  way  suitable 
and  convenient  for  his  use.  Hence,  he  may  enter  upon  the  land 
and  construct  such  roadway  as  he  desires  and  keep  it  in  repair: 
Nichols  V.  Peck,  70  Conn.  439,  66  Am.  St.  Kep.  122,  39  Atl.  803; 
Herman  v.  Eoberts,  119  N.  Y.  37,  16  Am.  St.  Kep.  800,  23  N.  E. 
442.  The  grantee  of  right  of  way  is  authorized  to  enter  the  land 
and  properly  fit  the  way  for  travel,  as  a  private  roadway,  by  plow- 
ing, graveling  and  grading  it:  Hotchkiss  v.  Young  (Or.),  71  Pac. 
324.  The  owner  of  the  right  of  way  may  disturb  the  soil  therein 
for  the  purpose  of  constructing  a  roadway  therein  or  keeping  it  in 
repair,  provided  that  in  so  doing  he  makes  no  material  change  in 
the  condition  of  the  way  nor  interferes  with  the  estates  of  others 
therein:  Brown  v.  Stone,  10  Gray,  61,  69  Am.  Dec.  303.  He  may 
dig  up  and  use  the  adjacent  soil  for  the  purpose  of  repairs  when- 
ever there  is  no  other  mode  of  making  them:  Thompson  v.  Uglow, 
4  Or.  369.  The  grantee  of  a  road  or  way  of  a  specified  width,  with- 
out restrictions,   may   use   the   entire   width   of   the   way,  and  is   not 
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confine^  to  a  road  of  a  necessary  or  convenient  width  even,  and 
such  grantee  is  not  restricted  to  the  mere  right  of  passage  over 
the  natural  surface  of  the  land  within  the  boundaries  of  the  way, 
but  can  construct  over  the  entire  width  a  road  suitable,  in  material, 
grade,  surface  and  other  respects,  for  the  convenient  enjoyment 
of  the  grant  according  to  attendant  circumstances:  Eotch  v.  Liv- 
ingston, 91  Me.  461,  40  Atl.  426;  Brown  v.  Stone,  10  Gray,  61,  69 
Am.  Dec.  303.  Any  one  of  the  several  owners  of  such  a  right  of 
way  may,  at  his  own  expense,  fit  the  way  for  his  convenient  use,  but 
not  so  as  to  materially  impede  any  other  owner  in  his  convenient 
use  of  the  way.  And  when  all  of  the  owners  of  an  easement  in 
such  a  way  have  constructed  through  the  middle  thereof  a  narrower 
road  of  an  agreed  grade,  materials  and  surface,  without  stipulating 
that  such  road  shall  not  thereafter  be  widened,  a  subsequent  wid- 
ening of  the  road  by  a  single  easement  owner,  even  to  the  full 
width  of  the  way  with  the  same  grade,  materials,  etc.,  is,  in  the 
absence  of  qualifying  and  special  circumstances,  a  reasonable  exer- 
cise of  his  right:  Rotch  v.  Livingston,  91  Me.  461,  40  Atl.  426. 
"It  is  well  settled  that  where  there  are  several  owners  in  common 
of  a  private  way  each  owner  may  make  reasonable  repairs  which 
do  not  injuriously  affect  his  co-owners,  but  he  cannot  make  any  al- 
teration of  the  couse  of  the  way,  or  any  change  in  its  grade  or 
surface  which  makes  the  way  less  convenient  and  useful  to  any 
appreciable  extent,  to  anyone  who  has  an  equal  right  in  the  way. ' ' 
This  rule  applies  as  well  to  the  owner  of  the  fee  in  the  land  as 
tc  the  owners  of  the  right  of  way,  and  one  of  such  owners  cannot 
raise  the  grade  of  the  right  of  way  so  as  to  make  its  use  more 
inconvenient  to  the  owner  of  the  land  by  requiring  him  to  erect 
steps  in  order  to  reach  the  way:  Killion  v.  Kelley,  120  Mass.  47-52. 
f.  Right  to  Fence.— Undoubtedly,  the  better  rule  is  that  the 
owner  of  the  way  has  no  right  to  inclose  such  way  with  fences. 
* '  The  owner  of  the  soil  has  all  the  rights  and  benefits  of  owner- 
ship consistent  with  such  easement.  Among  others  must  be  the 
right  to  have  his  lands  fenced  or  unfenced  at  his  pleasure":  Brill 
V.  Brill,  108  N.  Y.  511-517,  15  N.  E.  538.  The  same  rule  is  expressed 
in  Sizer  v.  Quinlan,  82  Wis.  390,  33  Am.  St.  Eep.  55,  52  N.  W.  590, 
where  it  is  said:  "If  the  plaintiff  is  allowed  to  fence  in  his  right 
of  way,  it  will  work,  it  is  manifest,  an  exclusion  of  the  defendant 
from  the  land  over  which  it  passes,  the  full  legal  title  to  which  still 
remains  in  him,  which  was  not  contemplated  by  the  language  used 
in  the  deed  reserving  the  right  of  way  or  by  the  deed  conveying  it 
to  the  plaintiff,  and  would  permit  the  plaintiff  to  exercise  rights 
and  avail  himself  of  methods  of  use  and  enjoyment  of  the  defend- 
ant's estate  of  a  more  pernranent  character  than  a  mere  right  of  way 
over  his  lands,  and  not  essentially  pertaining  to  or  resulting  from 
a  mere  easement  over  them":  Sizer  v.  Quinlan,  82  Wis.  390,  33  Am. 
St.  Rep.  56,  52  N.  W.  590. 
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In  the  case  of  Harvey  v.  Crane,  85  Mich.  316,  48  N.  W.  582,  the 
contrary  rule  is  laid  down,  and  it  is  there  maintained  that  the  rights 
of  the  owner  of  the  easement  are  paramount  to  the  extent  of  the 
grant  to  those  of  the  owner  of  the  soil,  and  that  the  mere  grant 
of  a  right  of  private  way  gives  to  the  grantee  the  right  to  fence 
the  right  of  way,  when  this  is  necessary  and  incidental  to  the  rea- 
sonable  enjoyment   of   road   privileges   on   such   way. 


IXDIAXAPOLIS  ABATTOIE   COMPA^^Y  v.  TEMPEELY. 

[159   Ind.   651,   64  N.   E.   906.] 
LANDLORD  AND  TENANT— Use  of  Premises  by  Landlord. — 

]f  a  landlord  occupies  a  portion  of  the  leased  premises  himself  he 
is  not  permitted  to  use  such  part  in  such  manner  as  to  injure  his 
tenant,     (p.   332.) 

LANDLORD  AND  TENANT— Liability  of  Landlord  for  Nat- 
ural Gas  Explosion. — A  landlord  who  occupies  a  portion  of  a  build- 
ing and  pipes  it  for  natural  gas  for  his  sole  benefit,  and  not  for  the 
use  of  his  tenant  occupying  other  portions  of  the  same  building,  is 
bound  to  use  ordinary  care  to  prevent  the  escape  of  gas,  and  know- 
ing of  the  escape  of  gas  through  defective  pipes,  he  is  liable  to  the 
tenant  who  is  without  fault  for  any  injury  resulting  to  him  there- 
from,    (p.   332.) 

LANDLORD  AND  TENANT— Liability  of  Landlord  for  Gas 
Explosion — Pleading. — If  a  tenant  occupying  part  of  a  building  is 
injured  by  an  explosion  of  natural  gas  escaping  from  defective 
]>ipes  placed  in  the  building  by  the  landlord  for  his  sole  use  and 
benefit,  and  not  for  the  use  of  the  tenant,  the  doctrine  of  assumed 
risks  does  not  apply,  and  it  is  sufficient  for  the  tenant  to  allege 
that  the  injury  occurred  to  him  without  his  contributory  fault  or 
negligence,     (p.    333.) 

TRIAL— Answer  to  Interrogatories  by  the  jury  that  there  is 
no  evidence  of  the  facts  so  expected  to  be  proved,  is  equivalent  to 
f  finding  against  the  party  propounding  such  interrogatories,  (p. 
334.) 

LANDLORD  AND  TENANT— Liability  of  Landlord  for  Gas 
Explosion. — If  a  landlord  rents  a  room  in  which  he  has  gas  pipes 
placed  for  his  sole  benefit  and  use  in  another  part  of  the  building 
occupied  by  himself,  and  has  notice  that  gas  is  escaping  from  such 
pipes,  his  duty  to  prevent  the  escape  of  gas  does  not  depend  upon 
his  superior  knowledge,  or  means  of  knowledge,  as  to  the  condition 
of  things  in  the  tenant's  room.  Under  such  circumstances  it  is  the 
duty  of  the  landlord  to  take  such  measures  to  prevent  injury  to  his 
tenant  as  a  person  of  ordinary  prudence,  dealing  with  an  agent  as 
dangerous  as  gas,  would  adopt,     (p.  336.) 

AV.  H.  H.  Miller,  J.  B.  Elam,  J.  W.  Fesler  and  S.  D.  Miller, 
for  the  appellant. 

W.  N.  Harding,  A.  E.  Hovey  and  C.  S.  Wiltsie,  for  the  ap- 
pellee. 
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«52  DOWLING,  C.  J.  The  appellant,  which  was  the  defend- 
ant below,  was  the  owner  of  certain  grounds  and  structures 
in  the  suburbs  of  the  city  of  Indianapolis,  one  of  which  build- 
ings was  used  for  the  purposes  of  cold  storage.  It  was  divided 
into  rooms  or  compartments,  which  were  rented  to  divers  per- 
sons for  the  storage  and  preservation  of  meats  and  other  arti- 
cles by  the  use  of  cold  air.  The  several  buildings  on  the  grounds 
were  detached  from  each  other,  and  separated  by  considerable 
spaces;  one  of  them,  quite  remote  from  that  used  for  cold  stor- 
age, being  occupied  by  appellant  as  its  office.  The  appellant 
caused  gas-pipes  to  be  run  up  the  side  of  the  cold  storage  build- 
ing, and  through  the  lofts  of  the  compartments  rented  to  the 
tenants  of  these  rooms,  to  its  office,  for  the  exclusive  use  of  such 
office.  The  appellee  rented  and  occupied  one  of  the  rooms  in 
tlie  cold  storage  building  for  the  storage  of  fresh  meats.  On 
February  13,  1895,  the  room  so  used  by  the  appellee  had,  with- 
out *^^  his  knowledge,  become  filled  with  natural  gas  which 
escaped  from  the  said  pipes  at  some  point  on  the  said  premises. 
The  appellee,  on  entering  the  room  on  the  morning  of  that  day, 
and  while  it  was  yet  dark,  struck  a  match  to  light  a  candle.  A 
violent  explosion  from  the  ignition  of  the  gas  instantaneously 
took  place,  and  the  appellee  was  severely  injured  thereby.  He 
brought  suit  to  recover  damages  for  the  injuries  alleged  to 
have  been  sustained,  charging  in  his  complaint  that  the  acci- 
dent was  occasioned  by  the  negligence  of  the  appellant  in  so  con- 
structing and  maintaining  the  gas-pipes  tliat  gas  leaked  from 
them  and  escaped  into  the  room  rented  by  him.  He  alleged 
that  the  appellant  had  notice  of  the  defective  condition  of  the 
said  gas-pipes,  but  that  he  had  not,  and  that  the  accident  and 
injury  occurred  without  fault  on  his  part.  The  answer  of  the 
appellant  was  a  denial.  The  case  was  tried  by  a  jury,  which 
returned  a  general  verdict  for  the  appellee,  with  auswers  to  a 
great  number  of  questions  of  fact.  The  court  overruled  the 
motions  of  the  appellant  for  judgment  in  its  favor  on  the  an- 
swers to  the  questions  of  fact  and  for  a  new  trial.  Judgment 
was  rendered  on  the  verdict  and  the  abattoir  company  appealed. 

We  are  asked  to  reverse  the  judgment  because  of  the  sup- 
posed errors  of  the  trial  court  m  its  rulings  on  the  demurrer 
to  the  complaint,  and  on  the  motions  for  judgment  and  for  a 
new  trial. 

The  first  objection  taken  to  the  complaint  is  that  it  does 
not  appear  tliat  the  appellant,  as  landlord,  violated  any  duty 
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which  it  owed  to  the  appellee  as  its  tenant.  While  it  is  true 
that  in  this  state  a  landlord  cannot  be  compelled  to  make  repairs 
in  the  absence  of  an  agreement  to  do  so,  and  is  not  responsible 
for  injuries  resulting  from  such  failure  to  repair,  yet  it  is 
equally  well  settled  that  where  he  occupies  a  portion  of  the 
premises  himself  he  is  not  permitted  to  use  such  parts  in  such 
manner  as  to  injure  his  tenant.  In  the  present  case  it  is  alleged 
that  the  appellant  piped  the  ^^*  premises  for  its  own  benefit 
solely,  and  not  for  the  convenience  or  use  of  the  appellee.  It 
is  perfectly  clear  that  in  so  doing  and  in  maintaining  the  gas- 
pipes  it  was  bound  to  use  ordinary  care  to  prevent  the  escape 
of  gas  from  tliem,  and  consequent  injury  to  the  appellee.  It  is 
averred  that  the  gas-pipes  laid  down  and  maintained  by  the  ap- 
pellant for  its  own  use  were  defective  and  leaking,  and  that  this 
fact  was  known  to  the  appellant.  The  appellant  must  be  pre- 
sumed to  have  known  the  dangerous  qualities  of  escaping  natural 
gas,  and  if,  with  the  knowledge  that  it  was  escaping,  it  permitted 
such  leakage  to  continue  until  an  explosion  took  place,  the  in- 
jured tenant  being  without  fault,  the  landlord  would  be  liable: 
Peil  V.  Reinhart,  127  N".  Y.  381,  27  X.  E.  1077,  Coupe  v. 
Piatt,  172  Mass.  458,  52  N.  E.  526,  70  Am.  St.  Rep.  293. 

The  appellant  owed  to  the  appellee  the  duty  to  use  ordinary 
or  reasonable  care  to  prevent  the  escape  of  gas  from  its  pipes  in 
such  quantities  as  to  become  dangerous  to  life  or  property: 
Kimmell  v.  Burfeind,  2  Daly  (N.  Y.),  155;  Mississinewa  etc. 
Co.  V.  Patton,  129  Ind.  472,'  28  N.  E.  1113,  28  Am.  St.  Rep. 
203  and  note;  Consumers  Gas  etc.  Co.  v.  Perrego,  144  Ind.  350, 
43  N.  E.  306;  Richmond  Gas  Co.  v.  Baker,  146  Ind.  600,  45 
N.  E.  1049;  Citron  v.  Bayley,  36  App..  Div.  130,  55  X.  y.  Supp. 
382;  Consolidated  Gas  Co.  v.  Crocker,  82  Md.  113,  33  Atl.  423; 
Hunt  V.  Lowell  Gas  Light  Co.,  3  Allen  418 ;  Kibele  v.  City  of 
Philadelphia,  105  Pa.  St.  41;  Parry  v.  Smith,  L.  R.  4  C.  P. 
Div.  325,  41  L.  T.,  N.  S.,  93;  Koelsch  v.  Philadelphia  Co.,  153 
Pa.  St.  355,  34  Am.  St.  Rep.  653.  25  Atl.  522. 

If  it  was  necessary  to  aver  want  of  knowledge  of  the  escape 
of  the  gas  on  the  part  of  the  tenant,  we  think  the  allegation  on 
that  subject  was  sufficient.  The  averment  was  "that  appellee, 
on  the  day  of  his  injury,  without  negligence,  and  not  knowing 
that  said  gas  had  escaped  and  filled  his  room,  and  not  knowing 
the  danger  of  so  doing,  entered  *^^  the  room  in  Avhich  said  gas 
was  confined,"  etc.  We  are  of  the  opinion  that  in  cases  of  this 
character  the  doctrine  of  assuuied  risk  docs  not  apply,  and  that 
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it  is  sufficient  to  allege  that  the  in  jury  occurred  without  con- 
tributory fault  on  the  i)art  of  the  appellee.  Besides^  notliing 
in  the  complaint  shows  that  the  appellee  knew  that  the  pipes 
were  defective,  or  that  any  gas  had  escaped  from  them,  and  we 
cannot  presume,  from  anything  we  find  in  the  complaint,  that 
he  had  such  knowledge.  The  complaint  was  sufficient,  and  the 
demurrer  to  it  was  properly  overruled. 

In  the  discussion  of  the  motion  for  judgment  for  the  appel- 
lant upon  the  answers  to  the  interrogatories,  we  have  been  re- 
ferred by  counsel  to  no  answer  which  necessarily  overthrows  the 
general  verdict.  If  it  appeared  from  an  answer  that  at  the 
time  of  the  explosion  the  appellee  was  not  the  tenant  of  the 
appellant,  or  that  the  appellant  maintained-  no  gas-pipes  upon 
its  premises,  or  that  no  leak  existed  in  its  pipes,  or  that  the 
appellee,  when  he  struck  the  light,  knew  that  the  room  con- 
tained gas  to  a  dangerous  extent,  or  that  the  appellee  was  not 
injured  by  the  explosion,  such  an  answer  would  have  been  ir- 
reconcilable with  the  general  verdict  upon  any  theory,  and 
would  have  overthrown  it.  But  this  is  not  character  of  the 
answers  upon  which  we  are  asked  to  reverse  the  judgment  of 
the  trial  court.  The  plugging  of  a  disused  tin  spout  or  pipe 
through  which  another  tenant  thought  that  escaping  gas  from 
outside  the  cold  storage  building  or  some  other  unpleasant  odor 
found  its  way  into  the  room  occupied  by  him,  is  relatively  of  no 
importance  in  this  case.  A  plug  in  that  pipe  did  not  stop  any 
leak  in  the  gas-pipes,  and  it  was  not  the  exercise  of  ordinary 
care  to  attempt  to  shut  off  the  escaping  gas  by  that  expedient. 

We  set  out  a  few  of  the  interrogatories  relied  upon  by  ap- 
pellant, with  the  answers  to  the  same:  "17.  Did  said  Bryan 
[another  tenant  of  the  cold  storage  building,  occupying  the 
compartment  next  to  that  held  by  the  appellee]  ask  **^**  for  a 
workman  to  stop  a  pipe  in  his  room  through  which  said  Bryan 
believed  gas  might  be  coming  into  his  room?  A.  Asked  Mr. 
Alerdice  [the  president  of  the  appellant]  to  have  leak  stopped." 
"20.  Did  the  abattoir  company  send  one  George  Wonders  to 
do  such  work  as  said  Bryan  wanted  done,  in  response  to  his  re- 
quest ?  A.  Yes."  "29.  After  said  plugging,  did  the  officers  of 
the  abattoir  company  believe  that  their  was  no  further  danger 
from  gas?  A.  No  evidence.  30.  Did  said  officers  have  good 
reason  so  to  believe?  A.  No  evidence."  "46.  Did  any  officer  of 
the  abattoir  company  have  any  means  of  knowing  that  there 
was  gas  in  the  particular  room  where  plaintiff  kept  his  meat 
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on  tlie  morning  of  the  accident  to  plaintiff  ?  A.  Xo  evidence."' 
"51.  Did  the  officers  of  the  abattoir  company  go  about  the  out- 
side of  its  building  and  examine  by  the  sense  of  smell  to  find 
escaping  gas?  A.  Yes.  52.  Upon  such  examination,  was  any 
place  discovered  near  the  buildings  where  escaping  gas  could  be 
smelled?     A.  Xo  evidence.'^ 

These  answers,  so  far  from  supporting  the  propositon  that 
judgment  should  have  been  rendered  for  the  apellant,  strongly 
tend  to  sustain  the  general  verdict.  They  show  that  a  short 
time  before  the  accident  the  appellant  had  notice  that  gas  was 
escaping  in  the  vicinity  of  the  wareliouse  and  that  the  president 
of  the  company  was  notified  to  have  '^"the  leak  stopped."  They 
show  what  steps  were  taken  by  the  appellant  to  protect  itif 
tenants  from  the  dangers  of  escaping  gas.  The  jury  may  have 
thought,  and  doubtless  did  believe,  that  these  measures,  both  of 
investigation  and  prevention,  were  crude  and  grossly  inadequate 
in  view  of  the  possible  dangers  involved.  Interrogatories  num- 
bered twenty-nine  and  thirty  were  intended  to  elicit  answers 
favorable  to  tlie  appellant.  The  response  of  the  jury  that  there 
was  "no  evidence''  of  the  facts  so  expected  to  be  proved  was  in 
each  instance  equivalent  to  a  finding  against  the  appellant. 

*^°''  If,  in  answer  to  the  forty-sixth  interrogator}'-,  the  jury 
had  said  that  "no  officer  of  the  abattoir  company  had  any 
n;eans  of  knowing  that  there  was  gas  in  the  particular  room 
Avhere  plaintiff  kept  his  meat  on  the  morning  of  the  accident," 
we  do  not  perceive  how  that  answer  would  have  aided  the  appel- 
lant. Its  liability  did  not  depend  on  notice  of  the  fact  that  on 
the  morning  of  the  accident  gas  had  accumulated  in  that  room, 
but  upon  its  previous  knowledge  that  an  insidious  and  deadly 
fiuid  had  escaped  at  some  point,  probably  upon  its  premises; 
that  it  was  flowing  in  greater  or  smaller  quantities  by  day  and 
by  night;  tliat  it  was  liable  to  penetrate  any  room  in  the  build- 
ing, and  accumulate  there  when  the  room  was  tightly  closed, 
and  to  ignite  and  explode  with  terrific  force  upon  contact  with 
the  flame  of  a  match  or  candle. 

"38.  Was  there  gas  in  plaintiff's  room  when  he  opened  the 
door  on  the  morning  of  the  accident  in  such  quantities  as  to 
explode  when  fire  came  in  contact  with  it?  A.  Yes.  But  the 
door  was  opened  by  Thorne.  39.  Could  such  gas  have  been 
readily  smelled  Avhen  the  door  was  opened  by  anyone  givino- 
attention  to  his  surroundings?  A.  Yes."  These  answers  prove 
no  fact  inconsistent  with  the  general  verdict.     They  establish 
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the  charge  of  the  complaint  that  the  room  rented  by  the  appel- 
lant to  the  appellee  had  become  filled  with  gas,  and  that  it  was 
ready  to  explode  upon  contact  with  fire.  They  state  that  when 
the  door  of  the  room  was  opened  by  anyone  giving  attention  to 
his  surroundings,  gas  could  readily  have  been  smelled.  But 
they  disclose,  also,  that  the  door  was  opened,  not  by  the  ap- 
pellee, but  by  a  man  named  Thorne.  Just  what  was  meant  by 
"giving  attention  to  his  surroundings"  is  noi  evident.  It  would 
seem  to  indicate  something  more  than  the  ordinary  care  Avhich 
a  tenant  is  required  to  take  in  entering  a  room  rented  to  him. 
The  tenant  was  not  obliged  to  make  tests  for  the  presence  of 
gas  or  anything  else.  He  had  the  right  to  presume  that  his 
*^®  room  was  free  from  noxious  substances,  and  to  enter  it 
freely.  His  attention  might  have  been  fixed  upon  his  business ; 
his  sense  of  smell,  or  ability  to  investigate  odors,  may  have  been 
obtuse.  But,  if  any  conclusion  favorable  to  the  appellant  could 
have  been  drawn  from  these  answers,  their  effect  was  com- 
pletely neutralized  by  the  answer  to  the  forty-fourth  interro- 
gatory, which  seems  to  be  directly  contradictory  of  the  answer 
to  No.  39.  The  former  was  as  follows:  "44.  At  the  time  the 
plaintiff  lighted  the  match,  could  he  have  smelled  gas  if  he  had 
been  giving  attention  to  his  surroundings?  A.  No."  Even  if 
the  answer  to  the  thirty-ninth  interrogatory  had  been  of  con- 
trolling effect  if  standing  alone,  its  inconsistency  with  the  forty- 
fourth  would  have  left  the  verdict  unaffected:  Dickey  v.  Shirk, 
128  Ind.  278,  27  N.  E.  733;  Heltonville  :\Ifg.  Co.  v.  Fields,  138 
lod.  58,  36  X.  E.  529;  Ohio  etc.  li.  Co.  v.  Heaton,  137  Ind.  1, 
35  N.  E.  687. 

All  of  the  ans-wers  to  the  questions  of  fact  submitted  to  the 
jury  are  easily  reconciled  with  the  general  verdict  without  the 
aid  of  the  evidence  admissible  under  the  issues  which  may  be 
presumed  to  have  been  presented  to  the  jury:  Louisville  etc.  Ey. 
Co.  v.  Creek,  130  Ind.  139,  29  N.  E.  481;  Eogers  v.  Leyden, 
127  Ind.  50,  26  N.  E.  210;  British- American  etc.  Co.  v.  Wilson, 
132  Ind.  278,  31  N.  E.  938. 

The  motion  for  a  new  trial  presents  but  two  questions :  1. 
That  of  the  sufficiency  of  the  evidence  to  sustain  the  verdict; 
and  2,  That  of  the  correctness  of  the  instructions  referred  to  in 
the  motion.  A  very  careful  reading  of  the  record  satisfies  us 
that  there  was  not  a  total  failure  of  proof  upon  any  issue  in  the 
cause.  The  knowledge  of  the  appellant  of  the  escape  of  gas, 
the  sufficiency  of  the  means  adopted  to  discover  and  stop  it  to 
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relieve  the  appellant  of  the  charge  of  negligence,  the  knowledge 
or  ignorance  of  the  appellee  of  the  perils  of  the  situation  when 
he  entered  his  room — all  of  these  were  matters  of  fact  upon 
which  there  was  more  or  less  evidence  before  the  jury.  This 
being  the  state  of  the  record,  the  verdict  must  stand. 

G50  ]sreither  the  third  instruction  nor  the  seventh  was  errone- 
ous because  of  its  omission  of  the  statement  that  the  appellee 
could  not  recover  unless  he  proved  that  he  did  not  voluntarily 
assume  the  risk  arising  from  the  escape  of  the  gas.  The  ques- 
tion of  assumption  of  risk  was  not  involved. 

The  eighth  instruction  requested  by  the  appellant  contained 
these  words:  "Unless  the  defendant  had  some  superior  knowl- 
edge, or  means  of  knowledge,  not  possessed  by  the  plain- 
tiff as  to  the  condition  of  things  in  his  room,  it  was 
under  no  duty  to  make  any  changes  with  respect  to  gas 
about  its  premises.'^  The  duty  of  the  appellant  did  not 
depend  upon  its  superior  knowledge,  or  means  of  knowl- 
edge, as  to  the  condition  of  things  in  appellee's  room.  If  it 
had  notice  that  gas  was  escaping  from  its  pipes  on  its  promises 
in  the  vicinity  of  the  building  used  for  cold  storage,  in  which 
appellee  had  a  rented  room,  and  could  foresee  that  it  was  likely 
to  enter  that  building  and  appellee's  room,  its  duty  to  its 
tenant  required  that  it  should  find  the  leak  and  stop  it,  or 
cause  the  gas  to  be  shut  off  until  the  leak  could  be  found,  or  to 
take  such  other  precautions  to  prevent  injury  to  its  tenant  as 
a  person  of  ordinary  prudence,  dealing  w^ith  so  dangerous  an 
agent  as  natural  gas,  Avould  adopt. 

The  modifications  of  instructions  numbered  twelve  and  thir- 
teen by  the  court  were  reasonable  and  proper.  Without  such 
corrections,  these  instructions  misstated  the  law,  and  did  not 
fairly  present  the  issues  to  which  the  law  so  stated  was  intended 
to  apply.  We  find  no  error  in  the  action  of  the  court  in  refus- 
ing to  give  these  instructions  as  presented,  or  in  modifying 
them  as  it  did. 

There  is  no  error  in  the  record.     Judgment  affirmed. 


Gas.—Hi{jhcr  Degrees  of  Care  and  vigilance  are  required  in  dealing 
with  a  dangerous  agency,  such  as  gas,  than  in  the  ordinary  affairs 
of  life  or  business;  and,  while  no  absolute  standard  of  duty  in  deal- 
ing with  such  agencies  can  be  prescribed,  every  reasonable  pre- 
caution suggested  by  experience  and  the  known  dangers  of  the  sub- 
ject must  be  taken:  Heh  v.  Consolidated  Gas  Co.,  201  Pa.  St.  443, 
50  Atl.  994,  88  Am.  St.  Eep.  819,  and  cases  cited  in  the  cross- 
reference  note  thereto.     As  to  the  liability  of  a  gas   company   to  a 
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landlord  when  his  tenant  carelessly  ignites  gas  that  has  escaped 
from  a  service  pipe,  see  Creel  v.  Charleston  Natural  Gas  Co.,  51 
W.  Va.  129,  90  Am.  St.  Kep.  772,  41  S.  E.  174. 

The  Liability  of  a  Landlord  letting  premises  in  a  defective  and 
dangerous  condition  is  discussed  in  the  monographic  note  to  Will- 
cox  V.  Hines,  66  Am.  St.  Rep.  785-789.  That  a  landlord  may  be  lia- 
ble to  his  tenant  for  injuries  suffered  from  defective  or  dangerous 
premises,  see  Hamilton  v.  Feary,  8  Ind.  App.  615,  52  Am.  St.  Eep. 
485,  35  N.  E.  48;  Coupe  v.  Piatt,  172  Mass.  458,  70  Am.  St.  Rep. 
293,  52  N.  E.  526.  The  liability  to  third  persons  of  lessors  of  prop- 
erty is  discussed  in  the  monographic  note  to  Griffin  v.  Jackson  Light 
etc.  Co.,  92  Am.  St.  Rep.  499-559. 
Am.  St.  Rep.,  Vol.  95—22 
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MILLER  V.  MALOKE. 

[109   Ky.   133,   58   S.  W.   708.] 

DEVISE— When  to  be  Regarded  as  of  the  Proceeds  of  the 
Land  and  Not  of  the  Land  Itself. — A  devise  of  land  to  an  executor 
to  be  sold  and  the  proceeds  to  be  divided  among  specified  bene- 
ficiaries is  not  a  devise  of  the  land,  but  of  the  proceeds  only.  (p. 
540.) 

LEGACY  OR  DEVISE— Ademption  of.— If  lands  are  devised 
to  an  executor,  with  a  direction  that  he  sell  and  divide  the  profits 
among  certain  legatees,  and  the  lands  are  sold  by  the  testator  in 
his  lifetime  this  does  not  operate  as  an  ademption  of  the  legacies, 
where,  after  such  death,  there  is  no  difficulty  in  identifying  the 
proceeds  of  the  property   or  some  part  thereof,     (p.   541.) 

J,  C.  Force  and  Beard  &  Marshall^,  for  the  appellants. 

Willis  &  Willis,  for  the  appellees. 

134  PAYNTER,  J.  Ann  ]\[iller,  a  maiden  lady,  died  testate 
in  Shelby  county,  Iventvicky,  possessed  of  a  large  estate.  The  im- 
portant question  presented  on  this  appeal  is  as  to  the  proi)or 
interpretation  of  items  25  and  31  of  her  will.  Item  25  reads : 
''I  give  and  devise  my  house  and  lot  in  Shelbyville,  Kentucky, 
in  which  C.  E.  FuUenwider  now  resides,  to  my  executor,  ^•^•*  in 
trust  to  sell  same  and  divide  the  proceeds  of  such  sale  among 
the  children  of  H.  C.  IMelone  who  may  be  living  at  the  time  of 
my  death,  and  the  lawful  issue,  if  any,  of  such  as  may  thereto- 

(33«) 
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fore  have  died;  such  issue  to  take  the  share  their  parents  would 
have  taken  if  living.  The  purchaser  of  said  property  shall  not 
be  required  to  look  to  the  application  of  the  purchase  money, 
and  my  executor  shall  have  such  powers  and  rights  in  respect 
thereto  as  are  conferred  on  him  by  the  thirty-first  item  of  this 
will  with  respect  to  my  real  estate  generally.  In  addition  to 
the  foregoing  devise,  I  give  to  my  executor,  upon  the  same 
ii'usts  and  for  the  same  purposes  as  above  stated,  one  thousand 
dollars."  ., 

Item  31  reads :  "I  devise  all  of  my  real  estate,  wherever 
situate,  to  my  executor,  to  be  sold  at  such  time  and  on  such 
teriTiS  as  may,  in  his  discretion,  be  best  for  my  estate — the  pro- 
ceeds of  such  sale  or  sales  to  be  applied,  as  directed  in  this  will, 
to  the  payment  of  my  debts,  funeral  expenses,  and  the  legacies 
herein  given,  and  the  proper  costs  and  charges  of  administra- 
tion; and  he  is  hereby  invested  with  power  in  making  said 
sales  and  investments."  The  cliildren  of  H.  C.  Melone  were 
not  heirs  of  the  testatrix.  They  were  strangers  to  her  blood. 
After  the  testatrix  made  her  will,  she  sold  the  house  and  lot 
mentioned  in  item  25,  received  two  hundred  dollars  in  cash, 
and  took  notes  payable  to  herself  for  tlie  balance  of  the  pur- 
chase money,  and  those  notes  were  in  her  possession  at  her 
death. 

The  rule  of  the  common  law  was  that  a  sale  by  a  testator, 
subsequent  to  the  making  of  his  will,  of  land  devised  by  it, 
operated  as  a  revocation  or  an  ademption  of  the  legacy.  This 
rule  with  reference  to  the  ademption  of  legacies  still  prevails 
in  Kentucky,  except  to  the  extent  tlie  statute  has  worked  a  mod- 
ification to  it :  Haselwood  v.  Webster,  82  Ky.  409.  Under  sec- 
tion 2068  of  the  Kentucky  ^^*^  Statutes,  the  conversion  in 
whole  or  in  part  of  money  or  property,  or  the  proceeds  of 
property,  devised  to  one  of  the  testator's  heirs  into  other  prop- 
erty or  thing,  with  or  without  tlie  assent  of  the  testator,  shall 
not  be  an  ademption  of  the  legacy  or  devise,  unless  the  testator 
so  intended,  but  the  devisee  shall  receive  the  value  of  such  de- 
vise, unless  a  contrary  intention  on  the  part  of  the  testator  ap- 
pear from  the  will  or  by  evidence.  Section  4835  of  the  Ken- 
tucky Statutes  is  to  the  elfcct  that  neither  a  conveyance  nor 
any  other  act  subsequent  to  the  execution  of  a  will,  except  a 
revocation  of  it,  shall  prevent  its  operation  with  respect  to  such 
interest  in  the  estate  that  the  testator  may  have  to  dispose  of  at 
the  time  of  his  death.  If  a  testator  disposes  of  part  of  tho 
estate  devised,  and  retains  the  balance,  the  will  operates  as  to 
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that;  or  if  he  should  own,  at  the  time  the  will  was  made,  prop- 
erty, and  subsequently  sell  it,  and  tlien  regain  it  before  his 
death,  it  would  operate  upon  it.  By  section  4839  of  the  Ken- 
tucky Statutes,  unless  a  contrary  intention  shall  appear  by  the 
will,  it  shall  be  construed  with  reference  to  the  estate  devised, 
to  spoak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator.  Those  provisions  of  the  statute 
have  not  modified  the  common-law  rule  announced  so  as  to 
affect  the  question  here  involved,  except  it  be  a  bequest  of  the 
proceeds  instead  of  the  house  and  lot.  If  the  former  be  true, 
then  the  conversion  of  two  hundred  dollars  of  the  pro- 
ceeds of  the  sale  of  the  testatrix  would  not  prevent  the 
balance  of  it  from  passing  under  the  will.  The  modi- 
fication of  the  common-law  rule  in  section  20G8  of  the 
Kentuclry  statutes  does  not  render  the  rule  inapplicable 
to  this  case,  because  the  Melones  were  not  heirs  of  the 
testatrix.  If  the  liouse  and  lot  were  devised,  it  was  specific 
in  character,  and  the  disposition  of  it  by  the  testatrix  in  her 
^"''  lifetime  would  have  been  an  ademption  of  it.  So  far  as  we 
are  aware,  the  authorities  universally  sustain  that  conclusion. 
Our  opinion  is  that  it  was  not  a  devise  of  the  house  and  lot,  but 
of  the  proceeds.  Tlie  testatrix  devised  the  house  and  lot  "to  my 
executor  in  trust  to  sell  same  and  divide  tlio  proceeds  of  such 
sale  among  the  children  of  H.  C.  JMelone."  The  children  did 
not  acquire  title  to  the  property  under  the  will,  could  not  have 
had  any  use  or  possession  of  it,  nor  made  any  disposition  of  it, 
nor  conveyed  the  fee,  as  it  was  in  the  executor,  with  the  direc- 
tion to  dispose  of  it  '^"'and  divide  the  proceeds."  In  item  31  of 
the  will  the  executor  is  directed  to  sell  "all  my  real  estate." 
If  the  house  and  lot  had  been  specifically  devised  to  tiie  children 
we  would  not  hold  that  the  language  used  in  item  31,  directing 
the  executor  to  dispose  of  all  her  real  estate  affected  that  devise ; 
but  reference  is  made  to  it  to  show  that  tlie  scheme  of  the  testa- 
trix was  to  have  her  real  estate  converted,  and  proceeds  distri- 
buted. That  that  was  her  plan,  item  32  of  her  will  gives  evi- 
dence, because  it  reads :  "If  after  all  my  estate  is  converted  into 
money,  as  hereinbefore  directed,"  etc.  This  quotation  from  the 
will  is  made  to  show  that  the  purpose  was  to  have  all  her  es- 
tate converted.  Did  the  fact  that  the  testatrix  in  her  lifetime 
converted  the  house  and  lot  into  proceeds,  instead  of  leaving 
that  duty  to  be  performed  by  the  executor,  deprive  the  ]\Ielone 
children  thereof?     At  the  death  of  the  testatrix  there  was  no 
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trouble  to  identify  the  remaining  part  of  the  proceeds  of  the 
house  and  lot.  The  substance  of  the  bequest  remains,  and  her 
act  simply  facilitated  the  testator  in  carrying  out  the  provisions 
of  the  will.  There  is  a  class  of  cases  which  do  not  fall  within 
the  rule  of  ademption,  and  in  speaking  of  them  1  Eop.  Leg,, 
246,  says :  "Where  the  terms  of  the  bequest  are  so  comprehen- 
sive ■^^**  as  to  include  within  their  compass  the  fund  specifically 
bequeathed,  although  it  has  undergone  considerable  alteration 
since  the  date  of  the  will.  For  since  the  substance  of  the  tMng 
given,  viz.,  the  debt  or  money,  remains,  and  the  subsequent  al- 
teration of  security  does  not  prevent  it  from  answering  the  de- 
scription in  the  will,  the  principles  upon  which  the  ademption 
of  the  specific  legacies  is  founded  do  not  apply."  In  Nooe  v. 
Vannoy,  59  N.  C.  185,  the  testator  used  this  language:  "I 
further  give  to  my  children  by  a  former  marriage  the  proceeds 
of  the  sale  of  my  town  property  in  the  town  of  Wilkesboro,  or 
so  much  thereof  as  is  herein  specified,  to  wit,  to  my  son  Joel 
Alfred  two  hundred  dollars,"  etc.  The  testator  sold  the  prop- 
erty mentioned,  and  it  was  claimed  that  the  sale  was  an  ademp- 
tion of  the  legacy.  The  court  said :  "As  the  proceeds  of  the 
sale  of  the  property  is  given,  it  follows  that,  if  such  part 
thereof  as  is  specified  can  be  traced  out  and  identified  at  the 
time  of  the  death  of  the  testator,  the  legacy  will  take  effect,  and 
there  will  be  no  ademption,  or  only  a  partial  one.  The  distinc- 
tion between  a  gift  of  the  property  itself,  and  a  gift  of 
the  value  of  the  property,  or  in  the  proceeds  of  the  sale  of 
tlie  property,  is  well  settled."  In  Gardner  v.  Printnp,  2  Barb. 
83,  it  appeared  that  the  testator  bequeathed  to  certain  grand- 
children the  proceeds  of  a  bond  and  mortgage  he  held  against 
certain  persons  (naming  tliem).  The  bond  was  for  eight  thou- 
sand dollars,  and  the  testator  instituted  a  proceeding  to  collci:t 
the  mortgage,  and  to  satisfy  which  the  property  was  sold,  and 
part  of  the  purchase  money  was  paid,  and  bonds  taken  for  the 
balance  of  the  purchase  money.  This  bond  for  the  purchase 
money  remained  unpaid  at  the  death  of  the  testator.  The  court 
held  that  it  was  not  an  ademption  of  the  legacy. 

^^^  Our  conclusion  is  that  the  testatrix  devised  the  proceeds 
of  the  house  and  lot  to  the  Melone  children;  that  the  proceeds 
which  she  had  at  the  time  of  her  death  go  to  them;  that  her  act 
in  converting  the  house  and  lot  into  proceeds,  instead  of  wait- 
ing for  the  executor  to  do  so,  was  not  an  ademption  of  the 
legacy.     The  judgment  is  affirmed. 

Petition  for  rehearing  filed  by  appellant  and  overruled. 
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ADEMPTION  OF   LEGACIES.* 


I.    Ademption  Defined. 

n.    Ademption  by  Advancement. 

a. 

To  the  Testator's  Children. 

1. 

The  Rule  Stated. 

2. 

Occasion  for  the  Gift. 

3. 

Education. 

4. 

Small  Advances. 

5. 

Imperfect  Gift. 

b. 

To 

Strangers. 

•         c. 

By  Whom  and  to  Whom  Made. 

d. 

For 

a  Particular  Purpose. 

e. 

Requisites  for  Ademption  by  Advancement  to  Children. 

1. 

Portions    Ejusdem    Generis. 

2. 

Who   are   in  Loco   Parentis. 

A.  Children. 

B.  Grandchildren. 

C.  Natural  Children. 

D.  Mother — Housekeeper. 

E.  Test. 

3. 

Bequest  of  Residue. 

A.  The   Early  Rule. 

B.  The  Modern  Rule. 

4. 

When   Advancement   to   be   Made. 

f. 

Devise  of  Real  Estate. 

g- 

Pro 

Tanto  Ademption. 

b. 

Presumptions  and  Evidence. 

1. 

Burden  of  Proof. 

2. 

Parol  Evidence  Admissible. 

3. 

Strength  of  the  Presumption. 

4. 

Intention  of  Testator. 

5. 

Testator's  Books  of  Account. 

III.     Specific  Legacies. 

a.  Testator's  Intention. 

1.  Of  No  Importance. 

2.  The  Doctrine  Criticised. 

b.  Bequest   of   Debt. 

1.  Adeemed  by  Payment. 

2.  Distinction  Between    Voluntary    and    Compulsory 

Payment. 

3.  As  Advancement. 

4.  Proceeds  of  Debt. 

C.     Stocks,  Shares,  and  Bonds. 

1.  Ademption  by   Sale. 

2.  Ademption  by  Exchange  and  Conversion. 

A.  Voluntary. 

B.  By  Act  of  Law. 

C.  Gradual  Acquisition. 

D.  Unauthorized  Investment. 

E.  Under   Orders  in  Lunacy, 
d.    Mortgages. 

e     Insurance  Policies. 

f,     Articles  of  Partnership. 


*referi:nce  to  monographic  notes. 
Ademption  of  legacies:  11  Am.  Dec.  470;  S7  Am.  Dec.  667. 
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IV.    Modes  of  Ademption. 

a.  Acquisition. 

b.  Alienation. 

1.  Of  Personalty. 

2.  Of  Real  Property. 
V.    Bequest  of  Proceeds. 

VI.     Change  in  Subject  of  the  Bequest. 

a.  As  to  Form  of  Security. 

b.  As  to  Deposit  in  Bank. 

c.  As  to  Place  or  Locality. 
VII.     Renewal  of  Leases. 

VIII.  Demonstrative  Legacies. 

IX.  Construction  by  Court-. 

X.  Mortgage  as  Revocation  of  Devise. 

XI.  Effect  of  Codicil  on  Adeemed  Legacies. 

I.     Ademption  Defined. 

"Ademption  is  the  technical  term  used  to  describe  the  act  by 
which  a  testator  pays  in  his  lifetime  to  his  legatee  a  general  legacy 
which,  by  his  will,  he  had  proposed  to  give  him  at  death;  or  else  the 
act  by  which  a  specific  legacy  has  become  inoperative  on  account 
of  the  testator  having  parted  with  the  subject":  Cozzens  v.  Jami- 
son, 12  Mo.  App.  452.  See,  also,  Connecticut  Trust  etc.  Co.  v. 
Chase  (Conn.),  55  Atl.  171.  Notwithstanding  the  clearness  and  con- 
ciseness of  this  definition,  it  is,  nevertheless,  often  confused  with 
advancement  and  satisfaction,  and  used  interchangeably  with  these 
terms.  The  doctrine  of  advancement  applies  only  in  cases  of  in- 
testacy, or  where  the  testator  in  his  will  has  directed  that  prop- 
erty given  to  his  children  in  his  lifetime  should  be  accounted  for 
by  them:  Allen  v.  Allen,  13  S.  C.  512,  36  Am.  Eep.  716;  McFall  v. 
Sullivan,  17  S.  C.  504.  The  distinction  between  ademption  and  sat- 
isfaction is  pointed  out  by  Lord  Eomilly  to  be  as  follows:  "In. 
ademption,  the  former  benefit  is  given  by  a  will,  which  is  a  revoca- 
ble instrument,  and  which  the  testator  can  alter  as  he  pleases,  and 
ftonsequently  when  he  gives  benefits  by  a  deed  subsequently  to  the 
will,  he  may,  either  by  express  words,  or  by  implication  of  law, 
substitute  a  second  gift  for  the  former,  which  he  has  the  power  of 
altering  at  his  pleasure.  Consequently,  in  this  case  the  law  uses 
the  word  ademption,  because  the  bequest  or  devise  contained  in  the 
will  is  thereby  adeemed  that  is,  taken  out  of  the  will.  But  when 
a  father,  on  the  marriage  of  a  child,  enters  into  a  covenant  to  settle 
either  land  or  money,  he  is  unable  to  adeem  or  alter  that  covenant, 
and  if  he  gives  benefits  by  his  will  to  the  same  objects,  and  states 
that  this  is  to  be  in  satisfaction  of  the  covenant,  he  necessarily 
gives  the  objects  of  the  covenants  the  right  to  elect  whether  they 
will  take  under  the  covenant,  or  whether  they  will  take  under  the 
will.  Therefore,  this  distinction  is  manifest.  In  cases  of  satisfac- 
tion the  person,  intended  to  be  benefited  by  the  covenant,  who,  for 
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shortness,  may  be  called  the  objects  of  the  covenants,  and  the  per- 
sons intended  to  be  benefited  by  the  bequest  or  devise — in  other 
words,  the  objects  of  the  bequest  must  be  the  same.  In  cases  of 
ademption  they  may  be,  and  frequently  are,  different":  Chichester 
V.  Coventry,  L.  R.  2  H.  L.  Cas.  17.  And  see  Tussaud  v.  Tu^saud, 
9  Ch.  Div.  363;   Cooper  v.  McDonald,  L.  R.    16  Eq.  258. 

The  doctrine  of  ademption  has  no  application  to  property  taken 
by  descent,  but  only  to  that  taken  by  devise:  Stokesberry  v.  Rey- 
nolds,  57   Ind.   425. 

II.  Ademption  by  Advancement, 
a.  To  the  Testator's  Children. 
1.  The  Rule  Stated. — One  of  the  most  common  modes  of  ademp- 
tion is  by  the  advancement  of  a  portion  to  a  legatee  by  one  stand- 
ing in  loco  parentis  to  him.  It  is  universally  recognized  as  the 
common  law  that  where,  in  such  cases,  an  advancement  takes  place, 
it  is  the  presumption  that  it  is  intended  in  lieu  of  the  legacy,  which 
is  to  be  regarded  as  a  portion;  and  the  reason  for  this  rule  is  stated 
in  Richardson  v.  Eveland,  126  111.  37,  18  N.  E.  308,  as  follows:; 
' '  The  rule  is  based  upon  the  equitable  presumption  that  a  parent,  or 
one  standing  in  loco  parentis,  and  owing  a  like  natural  duty  to  all 
of  his  children,  would  not,  after  having  voluntarily  established 
the  portion  each  should  receive  of  his  estate,  take  from  one  to  his 
detriment,  for  the  purpose  of  benefiting  another.  The  natural  obliga- 
tion of  the  parent  to  provide  for  his  offspring  is  an  imperfect  obliga- 
tion, and  the  portion  of  each  child  remains  wholly  under  the  control 
of  the  testator,  and  may  be  changed  at  his  pleasure.  The  rule  is 
based  upon  the  presumed  intention  of  the  testator,  where  he  owes 
a  like  common  obligation  to  all,  not  to  give  one  of  the  objects  of  his 
bounty  a  double  portion  of  his  estate  to  the  injury  of  the  others. 
The  rule  was  created  by  courts  of  equity  on  account  of  their  lean- 
ing, as  it  is  said,  against  double  portions,  and  to  facilitate  the 
equitable  distribution  of  estates.  Hence,  if  a  legacy  be  given  by  a 
parent,  or  one  standing  in  loco  parentis,  and  the  testator  afterward 
makes  an  advancement,  or  gift,  or  money,  or  property  ejusdem 
generis,  to  the  same  beneficiary,  the  presumption  will  arise  that 
the  gift  was  intended  in  satisfaction  of,  or  substitution  for,  the 
prior  legacy,  and  unless  this  presumption  be  rebutted,  an  ademp- 
tion in  full,  or  pro  tanto,  as  the  gift  is  equal  to,  or  less  than,  the 
prior  benefit,  will  take  place.  When  the  equitable  prosuniptiou 
arises,  and  the  rule  applies,  the  ademption,  in  whole  or  in  part, 
is  complete  by  the  act  of  the  donor  in  conferring  the  two  benefits, 
from  which  the  intention  of  substitution  is  implied."  In  accord 
with  this  are  Rogers  v.  Prench,  19  Ga.  316;  Hay  wards  v.  Loper,  I47 
111.  41,  35  N.  E.  798;  Low  v.  Low,  77  Me.  37;  Wallace  v.  DuBois, 
65  Md.  153,  4  Atl.  402;  Paine  v.  Parsons,  14  Pick.  318;  Van  Houteu 
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V.  Post,  32  N.  J.  Eq.  709,  33  N.  J.  Eq.  344;  Langdon  v.  Astor,  16 
N.  Y.  9,  3  Duer,  477;  Matter  of  Townsend,  5  Dem.  (N.  Y.)  147; 
Hine  v.  Hine,  39  Barb.  507;  Gill's  Estate,  1  Pars.  Eq.  Cas.  (Pa.) 
139;  Swoope's  Appeal,  27  Pa.  St.  58;  "Watson  v.  Lincoln,  Amb. 
325;  Clarke  v.  Burgoine,  Dick.  353;  Suisse  v.  Lowther,  2  Hare,  424; 
Jn  re  Peacock's  Estate,  L.  B.  14  Eq.  236;  Hopwood  v.  Hopwooa, 
7  H.  L.  Cas.  728;  Pym  v.  Lockyer,  5  Mylne  &  C.  29;  Booker  v. 
Allen,  2  Euss.  &  M.  270;  Piatt  v.  Piatt,  3  Sim.  503;  Scottoh  v. 
Scotton,  1  Strange,  235;  Barrett  v.  Eickford,  1  Ves.  Sr.  510;  Ellison  v. 
Ccokson,  1  Ves.  Jr.lOO;  Hinchcliffe  v.  Hinchcliffe,  3  Ves.  Jr.  516;  Trim- 
mer V.  Bayne,  7  Ves.  Jr.  508;  Eobinson  v.  "Whitley,  9  Ves.  Jr.  577; 
Hartopp  V.   Hartopp,   17   Ves.  Jr.   184. 

2.  Occasion  for  the  Gift. — The  most  usual  event  upon  which  an 
advancement  is  held  to  work  an. ademption  of  the  bequest  is  the 
marriage  of  the  legatee:  Eoberts  v.  "Weatherford,  10  Ala.  72;  Paine 
V.  Parsons,  14  Pick.  (Mass.)  318;  Eichardson  v.  Eichardson,  Dud. 
Eq.  (S.  C.)  184;  Hartop  v.  Whitmore,  1  P.  Wms.  681;  Dawson  v. 
Dawson,  L.  E.  4  Eq.  504;  Nevin  v.  Drysdale,  L.  E.  4  Eq.  517;  Carver 
V.  Bowles,  2  Euss.  &  M.  301;  Jenkins  v.  Powell,  2  Vern.  115.  It  is, 
however,  not  necessary  that  the  gift  be  made  on  marriage  or  any 
other  special  occasion  with  reference  to  the  donee:  Leighton  v. 
Leighton,  L.  E.  18  Eq.  458;  and  where  a  father  declared  that  his 
daughter  should  have  more  on  his  death,  a  gift  upon  her  marriage 
is  no  satisfaction  of  a  prior  legacy:  Debeze  v.  Mann,  2  Bro.  C.  C. 
165,    1    Cox,    346. 

3.  Education. — Money  expended  on  the  education  of  a  child 
during  the  testator's  lifetime,  whether  general  or  professional,  is  not 
an  advancement  within  the  meaning  of  the  rule:  Bird's  Estate,  132 
Pa.  St.  164,  19  Atl.  32;  Cooner  v.  May,  3  Strob.  Eq.  (S.  C.)  185; 
White  V.  Moore,  23  S.  C.  456. 

4.  Small  Advances. — For  an  advancement  to  work  an  ademp- 
tion, it  must  be  certain,  and  not  merely  contingent,  and  be  of 
the  same  character  as  the  legacy:  Benjamin  v.  Dimmick,  4  Eedf.  (N. 
Y.)  7;  but  small  gifts  of  money,  made  from  time  to  time  are  not  to 
be  taken  into  account:  Schofield  v.  Heap,  27  Beav.  93;  Watson  v. 
Watson,  33  Beav.  574;  In  re  Peacock's  Estate,  L.  E.  14  Eq.  236.  So, 
where  there  is  a  great  disparity  between  the  gift  made  inter  vivos 
and  the  legacy,  the  latter  being  largely  in  excess  of  the  former,  such 
gift  will  not  be  regarded  as  a  portion,  or  an  advancement  so  as  to 
work  an  ademption,  in  the  absence  of  any  showing  of  the  testator's 
intention  to  that  effect:  State  v.  Crossley,  69  Ind.  203. 

The  advancement  must  be  one  for  the  benefit  of  the  legatee  in 
fact,  and  not  merely  colorable;  so  where  a  testator  gave  his  daugh- 
ter an  unconditional  bond,  payable  immediately,  but  he  always  kept 
it,  his  object  being  to  screen  himself  from  taxes,  and  it  was  so  re- 
garded by  the  daughter,  and  by  will  he  gave  portions  to  all  his 
daughters,  it  was  held  that,  upon  his  death,  it  should  be  set  aside, 
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and  that  that  daughter  might  take  with  the  rest:  Ward  v.  Lant,  Prec. 
Ch.  182. 

5.  Imperfect  Gift. — The  gift  made  may  also  be  an  imperfect  one 
and  be  perfected  by  will,  as  where  the  will  recites  that  the  testator 
has  given  all  he  intended  to  give  to  certain  legatees,  and  taken 
their  notes  therefor,  which  the  executors  were  directed  to  deliver  up 
as  satisfied  and  discharged;  this  was  held  to  operate  as  a  gift  to 
one  of  the  legatees  of  a  note  executed  by  him  for  money  not  at  the . 
time  intended  as  a  gift,  and  which  both  maker  and  payee  expected 
to  be  paid:  Tillotson  v.  Race,  22  N.  Y.  122;  and  see,  also,  Lawrence 
V.  Mitchell,  48  N.  C.  (3  Jones  L.)  190. 

b.  To  Strangers. — The  rule  holding  that  advancements  to  children 
by  one  standing  in  loco  parentis  is  peculiar  in  this,  that  strangers 
are  more  favored  than  the  testator's  own  children,  for  gifts  to  the 
former  can  in  no  wise  be  considered  a  portion,  but  rather  a  bounty, 
and  so  they  are  held  to  be,  not  in  satisfaction  of  a  legacy  given  by 
a  prior  will,  but  cumulative,  and  the  presumption  is  in  favor  of  the 
latter:  Eogers  v.  French,  19  Ga.  316;  Richardson  v.  Eveland,  126  111. 
37  18  N.  E.  308;  Evans  v.  Beaumont,  4  Lea  (Tenn.),  599;  Powel  v. 
Cleaver,  2  Bro.  C.  C.  499;  Suisse  v.  Lowther,  2  Hare,  424.  This  rule 
has  been  the  subject  of  much  adverse  criticism  on  account  of  its 
harshness,  but  has  nevertheless  been  followed  as  a  correct  exposition 
of  the  common  law,  unless  altered  by  statute.  By  statute  in  Ken- 
tucky, strangers  and  children  of  the  testator  were  put  on  the  same 
footing  as  to  advancements:  Duncan  v.  Clay,  13  Bush,  48;  and  in 
California  it  is  provided  that  "advancements  or  gifts  are  not  to  be 
taken  as  ademptions  of  general  legacies,  unless  such  intention  is  ex- 
pressed by  the  testator  in  writing":  Cal.  Civ.  Code,  sec.  1351;  thus 
removing  an  unjust  presumption  against  the  testator's  children. 

c.  By  Wliom  and  to  Whom  Made.— It  is  not  necessary  that  the 
advancement  be  made  directly  by  the  testator,  so  where  he  procures 
a  third  person  to  convey  property  to  his  daughter,  for  a  considera- 
tion moving  from  himself,  the  presumption  is  that  it  is  meant  in 
satisfaction  of  the  legacy,  the  same  as  when  he  himself  conveys: 
Piper  V.  Barse,  2  Redf.   (X.  Y.)  19. 

As  to  whether  a  gift  to  a  son  in  law  is  to  be  considered  as  an  ad- 
vancement, there  is  some  conflict  of  authority.  In  Hart  v.  Johnson, 
81  Ga.  734,  8  S.  E.  73,  the  testator  advanced  a  sum  of  money  equal 
in  amount  to  a  bequest  to  one  of  his  daughters,  to  her  husband,  and 
it  was  held  to  be  no  ademption,  the  father  not  stating  whether  it 
was  in  lieu  of  the  legacy  or  not.  So  a  conveyance  of  realty  to  a  son 
in  law  was  held  not  to  be  an  advancement  to  his  wife,  if  not 
shown  to  have  been  so  intended:  Rains  v.  Hays,  6  Lea,  303,  40 
Am.  Rep.  39.  A  simple  gift  to  a  husband  after  marriage  does  not 
adeem  a  legacy  to  his  wife,  daughter  of  the  testator,  nor  does  a  sum 
to  provide  a  wedding  outfit:   Ravenscroft  v.  Jones,  3:!  Beav.  669. 
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In  Dilley  v.  Love,  61  Md.  603,  the  court  held  an  advancement  by 
a  father  in  law  to  the  husband  of  his  daughter  was  an  advancement 
to  the  latter;  and  that  it  was  held  an  ademption  pro  tanto  where  the 
testator  gave  a  legacy  to  his  adopted  daughter  to  be  paid  her  on 
marriage  and  she  marrying  during  his  lifetime,  he  gave  her  husband 
thereafter  sums  of  money  from  time  to  time  to  advance  him  in  busi- 
cess:  Ferris  v.  Goodburn,  4  Jur.,  N.  S.,  847. 

d.  For  a  Particular  Purpose.— As  before  stated,  where  the  testator 
stands  neither  in  a  natural  nor  assumed  relation  of  parent  to  the 
legatee,  the  legacy  is  considered  as  a  bounty  and  is  not  adeemed  by 
a  subsequent  advancement.  This  rule  is  subject  to  an  exception, 
however,  and  that  is  where  the  legacy  is  given  for  a  particular  pur- 
pose, and  the  testator  afterward  fulfills  it  in  his  lifetime,  or  gives 
money  to  that  end:  Hine  v.  Hine,  39  Barb.  (N.  Y.)  507;  In  re  Bit- 
ter's Estate,  10  Pa.  Super.  Ct.  352;  Monck  v.  Monck,  1  Ball  &  B. 
298.  Where,  therefore,  a  testator  in  his  will  directs  his  executors 
to  make  good  to  a  client  any  loss  she  might  sustain  by  reason  of  a 
certain  investriient  which  he  had  made  for  her,  and  subsequently  to 
the  execution  of  the  will  he  refunds  her  the  exact  amount  of  the 
principal,  and  agrees  to  have  no  further  claim  upon  him  whatever, 
she  cannot,  after  his  death,  recover  under  the  will  a  loss  re- 
sulting from  costs  and  taxes,  all  of  which  were  not  referred  to  in 
the  settlement:  Johnson's  Estate,  201  Pa.  St.  513,  51  Atl.  342.  See, 
also,  Keiper's  Appeal,  124  Pa.  St.  193,  16  Atl.  744.  But  where  a 
husband  leaves  his  wife  two  hundred  pounds  to  be  paid  ten  days 
after  his  decease,  and  several  years  after,  at  the  request  of  his  wife, 
during  his  last  illness,  she  not  knowing  the  contents  of  the  will,  he 
gives  her  two  hundred  pounds,  so  that  she  might  have  money  imme- 
diately on  his  death  without  interference  of  the  executors,  this  is  not 
such  a  particular  purpose  as  to  bring  the  case  within  the  rule,  and 
the  legacy  is  not  adeemed:  Pankhurst  v.  Howell,  L.  E.  6  Ch.  App. 
136.  In  Kosewell  v.  Bennett,  3  Atk.  77,  the  testator  provided  in  his 
will  for  three  hundred  pounds  for  putting  his  son  as  apprentice;  in 
his  lifetime  he  spent  two  hundred  pounds  in  placing  him  out  as  clerk; 
and  it  was  held  that  evidence  was  admissible  to  show  that  this  was 
intended  as  an  ademption. 

A  testatrix  by  her  will  bequeathed  five  hundred  jjounds  to  a  niece 
of  her  deceased  husband,  with  these  words,  ' '  according  to  the  wish 
of  my  late  beloved  husband,"  and  subsequently,  during  her  liie,  she 
paid  the  niece  three  hundred  pounds,  making  an  entry  in  her  diary 
that  such  payment  was  a  legacy  from  the  legatee's  uncle.  The  court 
held  the  legacy  adeemed  to  the  amount  of  the  money  advanced:  In 
re  Pollock,  L.  R.  28  Ch.  Div.  552,  in  which  case  the  Earl  of  Selborne, 
S.  C,  said:  "To  constitute  a  particular  purpose  within  the  meaning 
of  that  doctrine  it  is  not,  in  my  opinion,  necessary  that  some  special 
use  or  application  of  the  money,  by  or  on  behalf  of  the  legatee   (e. 
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g.,  for  binding  him  an  apprentice,  purchasing  for  him  a  house,  ad- 
vancing him  upon  marriage  or  the  like)  should  be  in  the  testator's 
view.  It  is  not  less  a  purpose,  as  distinguished  from  a  mere  motive 
of  spontaneous  bounty,  if  the  bequest  is  expressed  to  be  made  in  ful- 
fillment of  some  moral  obligation  recognized  by  the  testator,  and 
originating  in  a  definite  external  cause,  though  not  of  a  kind  which 
(unless  expressed)  the  law  would  have  recognized,  or  would  have 
presumed  to  exist." 

The  doctrine  of  ademption  arising  from  advancement  for  a  par- 
ticular purpose  applies  only  where  the  testator  gives  the  legacy  for 
one  particular  purpose  alone  and  afterward  gives  a  sum  of  money 
with  the  same  end  in  view.  So,  where  a  testator  left  one  thousand 
pounds  for  the  maintenance  of  his  grandson,  with  directions  that 
the  executors  might  apprentice  him,  and  use  the  interest  on  the 
money  therefor,  so  much  as  not  used  to  be  transferred  to  him  when 
of  age,  ond  the  testator,  in  his  lifetime,  subsequently  apprenticed  him 
and  paid  out  one  hundred  and  twenty-six  pounds,  this  was  held  no 
ademption,  the  money  being  bequeathed  for  more  than  one  purpose: 
Eoome  v.  Eoome,  3  Atk.  181. 

Ademption  is  merely  presumed,  in  this  class  of  cases,  and  may  be 
rebutted  by  evidence:  Monck  v.  Monck,  1  Ball  &  B.  298;  and  parol 
evidence  is  admissible  to  repel  or  strengthen  this  presumption:  In 
re  Eitter's  Estate,  10  Pa.  Super.  Ct.  352. 

e.     Requisites  for  Ademption  by  Advancement  to  Children. 

1.  Portions  Ejusdem  Generis. — In  order  for  the  doctrine  of  ademp- 
tion by  advancement  to  apply,  it  is  necessary  that  the  thing  given 
in*.satisfaction  be  of  the  same  nature  and  equally  certain  with  the 
thing  bequeathed,  as  land  is  no  satisfaction  for  money,  nor  vice 
versa:  Gilliam  v.  Chancellor,  43  Miss.  437,  5  Am.  Eep.  498;  Bellas.is 
V.  XJthwatt,  1  Atk.  426,  nor  is  a  house  for  a  pecuniary  legacy:  Dugan 
V.  Hollins,  4  Md.  Ch.  139;   Swoope's  Appeal,  27  Pa.  St.  58. 

This  rule  does  not  mean  that  the  gift  must  be  in  all  respects  identi- 
cal with  the  legacy  in  order  to  work  a  satisfaction  of  the  latter.  It 
is  sufficient  if  substantially^  the  same,  and  a  small  variance  in  the 
time  of  payment,  or  other  trifling  differences,  does  not  vary  the  ap- 
plication of  the  rule:   Hine  v.  Hine,  39  Barb.  (N.  Y.)  507. 

Where  the  testator  left  his  son  five  hundred  pounds  by  will,  and 
afterward  took  him  into  partnership  in  his  jewelry  business,  the 
stock  of  which  was  worth  three  thousand  pounds,  it  was  held  no 
ademption  of  the  legacy,  the  gift  not  being  ejusdem  generis:  Holmes 
V.  Holmes,  1  Bro.  C.  C.  555.  So  the  value  of  a  beneficial  lease 
granted  a  son  was  held  no  satisfaction  of  a  legacy:  Grave  v.  Salis- 
bury, 1  Bro.  G.  C.  425.  On  the  other  hand,  a  bequest  of  a  share  in 
powder  works,  ten  thousand  pounds  in  value,  charged  with  an  an- 
nuity of  twenty  pounds  for  a  life  was  held  a  satisfaction  of  a  por- 
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tion  of  two  thovisand  pounds:  Bengough  v.  Walker,  15  Ves.  Jr.  507. 
In  Tuckett-Lawry  v.  Lamoureux,  1  Ont.  364,  3  Ont.  577,  a  Canadian 
case,  a  testator  gave  by  will  an  annuity  to  each  of  his  two  daugh- 
ters of  six  thousand  dollars.  After  its  execution  he  gave  one  daugh- 
ter, absolutely,  bonds  sufficient  to  produce  an  annual  income  of 
twelve  hundred  dollars,  and  reduced  her  annuity  to  that  amount  by 
codicil.  Subsequently,  he  gave  the  other  daughter  the  same  amount 
of  bonds,  and  instructed  his  lawyer  to  alter  his  will  so  as  to  reduce 
the  annuity  to  that  amount,  but,  on  account  of  his  sudden  death,  it 
was  never  done.  The  court  held,  in  spite  of  the  different  natures 
of  the  gifts,  that  the  doctrine  of  ademption  applied,  and  that  the 
second  daughter's  annuity  should  be  reduced  pro  tanto,  even  without 
evidence  of  the  testator's  intention. 

Money  advanced  to  a  daughter  during  the  lifetime  of  the  testator 
was  held  to  work  an  ademption,  although  the  limitations  of  the  set- 
tlements were  different:  Sheffield  v.  Coventry,  2  Euss.  &  M.  317;  the 
circumstance  of  the  limitations  being  different  not  affecting  the 
question:  Dvirham  v.  Wharton,  3  Clarke  &  F.  146.  See,  however, 
Phillips  V.  Phillips,  34  Beav.  19. 

A  condition  attached  to  a  gift  may  render  it  not  ejusdem  generis, 
as  where  money  is  given  upon  a  contingency,  as  marriage  or  in  case 
of  surviving  the  testator;  in  which  case  it  is  no  satisfaction  of  a 
legacy:  Spinks  v.  Eobins,  2  Atk.  491.  Nor  is  it  where  the  contin- 
gency is  that  she  arrive  at  age:  Bellasis  v.  Uthwatt,  1  Atk.  436. 

Even  though  the  gift  is  of  a  different  species  from  the  legacy,  if 
it  was  the  intention  of  the  testator  that  it  should  be  substituted  for 
the  latter,  it  will  be  adeemed:  May  v.  May,  28  Ala.  141;  Jones  v. 
Mason.  5  Eand.  577,  16  Am.  Dec.  761;  Booker  v.  Allen,  2  Euss, 
&  M.  270. 

2.  Who  are  in  Loco  Parentis. 
A.  Children. — As  a  gift  to  a  legatee  by  one  in  loco  parentis  is 
alone  presumed  to  be  in  satisfaction  of  the  portion  given  by  will, 
it  becomes  necessary  to  determine  who  is  considered  as  being  in  that 
relation.  The  rule  of  ademption  by  advancement  is  not  favored 
by  law,  as  the  intent  of  the  testator  is  as  often  disappointed  as 
served  by  it:  Powel  v.  Cleaver,  2  Bro,  C.  C.  499;  and  being  technical, 
is  not  to  be  extended:  Watson  v.  Watson,  33  Beav.  574.  Of  course, 
when  the  bequest  is  made  by  a  father  to  his  child  no  difficulty  arises, 
he  standing  by  nature  in  loco  parentis.  The  rule  has  been  held  not 
to  apply  to  remote  relations,  such  as  a  great  uncle,  where  the  lega- 
tee's father  was  alive:  Shudal  v.  Jekyll,  2  Atk.  516.  The  fact  that 
the  father  is  alive,  however,  is  not  of  controlling  importance,  as  in 
Pyra  V.  Lockyer,  5  Mylne  &  C.  29,  the  grandfather  was  in  loco  pa- 
rentis, although  the  father  of  the  child  was  living.  To  the  same 
effect,   see  Powys  v.   Mansfield,   3   INlylne   &   C.   359. 
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B.  Grandchildren. — A  grandson  stands  to  a  grandfather  as  a 
stranger,  for  the  purposes  of  the  rule  that  satisfaction  is  to  be  pre- 
sumed as  advancement:  Swails  v.  Swails,  98  Ind.  511,  citing  Ex  parte 
Pye,  18  Ves.  Jr.  140;  Richardson  v.  Richardson,  Dud.  Eq.  (S.  C.)  184; 
Allen  V.  Allen,  13  S.  C.  512,  36  Am.  Rep.  716;  Shudal  v.  Jekyll  2  Atk. 
516;  Powel  v.  Cleaver,  1  Bro.  C.  C.  499;  Lyddon  v.  Ellison,  19  Beav. 
565.  See  contra,  Clendening  v.  Clymer,  17  Ind.  155;  Gilchrist  v. 
Stevenson,  9  Barb.   (N.  Y.)   9. 

C.  Natural  Children. — At  common  law  a  man  did  not  stand  in 
the  relation  of  parent  to  his  natural  child,  and  on  that  account, 
such  child  was  favored  at  the  expense  of  legitimate  offspring:  Weth- 
erby  v.  Dixon,  19  Ves.  Jr.  407,  Cooper,  279;  Ex  parte  Pye,  18  Ves. 
Jr.  140.  In  the  latter  case  Lord  Eldon  condemned  this  rule,  stating 
that  it  proceeded  upon  the  artificial  notion  that  by  giving  a  legacy 
to  legitimate  children  the  father  was  considered  as  merely  paying  a 
debt  of  nature:   See,  however.  In  re  Lawes,  L.  R.  20  Ch.  Div.  81. 

D.  Mother— Housekeeper.— There  being  no  obligation  on  the 
mother  of  a  child  to  provide  for  it,  as  in  the  case  of  a  father,  she 
cannot  be  said  to  stand  in  loco  parentis:  Bennett  v.  Bennett,  L.  K.  10 
Ch.  Div.  474.  Nor  is  a  legacy  to  the  testator's  housekeeper  adeemed 
by  a  subsequent  gift  of  a  house  there  being  no  evidence  on  the 
part  of  the  testator  to  put  himself  in  loco  parentis  to  the  legatee: 
Appeal  of  Sprenkle  (Pa.),  15  Atl.  773. 

E.  T«st. — The  test  is  whether  the  circumstances  taken  in  the  ag- 
gregate amount  to  a  moral  certainty  that  the  testator  considered  him- 
self in  the  place  of  the  child's  father,  and  as  meaning  to  discharge 
those  natural  obligations  which  it  was  the  duty  of  the  parent  to 
perform:   Gill's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)   139. 

The  fact  that  the  child's  father  is  alive  is  not  conclusive  against 
the  assumption  by  a  stranger  of  the  place  of  the  parent,  but  it 
affords  some  inference  against  it:  Powys  v.  Mansfield,  3  Mylne  &  C. 
359.  On  the  question  as  to  whether  he  intended  to  assume  that  rela- 
tion parol  evidence  is  admissible,  and  the  declarations  of  the  testator 
allowed  for  that  purpose:  Gill's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  139; 
Powys  V.  Mansfield,  3  Mylne  &  C.  359;  Booker  v.  Allen,  2  Russ.  &  M. 
270. 

The  relation  of  parent  must  exist  at  the  date  of  the  will,  or  it  will 
not  be  presumed  as  a  portion:  Watson  v.  Watson,  33  Beav.  574. 

3.  Bequest  of  Residue. 
A.  The  Early  Rule.— The  early  rule  was  that  a  bequest  of  the  res- 
idue, or  i)art  of  the  residue,  of  an  estate  was  not  adeemed  by  a  sub- 
sequent advancement,  the  reason  being  that  such  bequest  was  un- 
certain; or,  as  stated  in  Freemantle  v.  Banks,  5  Ves.  Jr.  79,  the  idea 
of  a  portion  is  ex  vi  termini  a  definite  sum;  therefore  a  residuary 
bequest  cannot  be  a  portion,  and  if  there  is  no  portion  there  is  no 
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ademption  by  advancement.  See,  in  accord,  Davis  v.  Whittaker,  38 
Ark,  435;  Clendening  v.  Clymer,  17  Ind.  155;  Grigsby  v.  Wilkin- 
son, 9  Bush  (Ky.),  91;  Hays  v.  Hibbard,  3  Kedf.  (N.  Y.)  28;  Farn- 
ham  V.  Phillips,  2  Atk.  215;  Smith  v.  Strong,  4  Bro.  C.  C.  493. 

B.  The  Modem  Rule. — Later  cases  have  refused  to  adopt  this  view, 
however.  In  Matter  of  Turfler's  Estate,  1  Misc.  Eep.  (N.  Y.)  58,  23 
jST.  Y.  Supp.  135,  the  present  view  is  stated  as  follows:  "It  is  claimeil 
that  this  principle  of  ademption  is  not  applicable  to  a  bequest  of 
residue,  but  while  the  earlier  authorities  seem  to  have  so  indicated, 
yet  the  later  ones  hold  the  contrary.  In  Montefiore  v.  Guedalla,  1 
De  Gex,  F.  &  J.  93,  Lord  Chancellor  Campbell  writing  the  opinion,  at 
page  99:  "It  has  been  said  that  there  cannot  be  an  ademption  where 
a  testamentary  gift  is  of  the  residue  of  the  testator's  property. 
This  position  rests  upon  no  principle,  and  if  strictly  acted  upon  would 
produce  great  injustice.  The  doctrine  of  ademption  has  been  estab- 
lished for  the  purpose  of  carrying  into  effect  the  intention  of  fathers 
of  families  in  providing  for  their  children,  and  of  preventing  partic- 
ular children  from  obtaining  double  portions,  contrary  to  said 
intention.  The  only  reason  for  the  exception  is  that  a  residue  is 
uncertain  and  may  be  worthless But  if  a  testator,  after  di- 
recting his  executor  to  pay  debts,  funeral  expenses,  and  legacies, 
goes  on  to  say:  'And  whereas,  I  wish  all  the  residue  of  my  personal 
property  to  be  equally  divided  among  my  three  children,  I  direct 
that  each  of  them  receive  one-third  of  the  residue,'  and  afterward  he 
advances  five  thousand  pounds  to  a  daughter  on  her  marriage,  or  to 
a  son  to  purchase  a  commission  in  the  army,  can  there  be  any  doubt 
that  he  meant  this  sum  to  be  deducted  from  the  one-third  of  the  res- 
idue coming  to  the  daughter  of  the  son?"  Speaking  of  the  cases  to 
the  contrary,  he  said:  "The  whole  of  that  class  of  cases  has  been 
swept  away  by  Thynne  v.  Glengall,  2  H.  L.  Cas.  131.  Upon  the 
whole,  [Lord  Campbell  still  writing]  I  think  the  question  whether 
a  gift  of  residue  does  or  does  not  operate  as  an  ademption  or  satisfac- 
tion, must  depend  upon  the  intention":  See,  also,  2  Williams  on 
Executors,  1442. 

A  daughter's  share  of  the  residue  was  held  adeemed  by  advance- 
ments, made  upon  her  marriage  in  Beckton  v.  Barton,  27  Beav.  99; 
Stevenson  v.  Masson,  L.  E.  17  Eq.  78.  And  see  In  re  Vickers,  L.  R. 
37  Ch.  Div.  525,  in  which  case  a  bequest  of  the  residue  was  held 
adeemed  by  advancements  to  sons  in  business. 

In  Meinertzagen  v.  Walters,  L.  E.  7  Ch.  670,  a  testator  directed  his 
trustees  to  pay  the  income  of  one-half  of  the  residue  to  his  widow 
for  life,  and  to  divide  the  other  half  between  his  children  in  equal 
shares,  as  tenants  in  common.  After  the  date  of  the  will,  the 
testator  made  advances  to  some  of  his  children.  It  was  held  that 
such  advances  could  only  be  brought  into  account  for  the  benefit  of 
the    children   among   themselves,   and   that    the   widow    was    not    en- 
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titled  to  have  her  income  increased  by  having  the  advances  brought 
into  account  in  estimating  the  residue.  In  his  opinion,  Mellish,  L.  J., 
said:  "If  the  rule  is,  that  we  are  to  carry  out  what  the  testator 
intends,  it  is  clear  that  when  he  makes  a  gift  in  his  lifetime,  as  in 
this  case,  he  does  not  intend  to  take  away  from  the  residue  which  he 
has  given  to  a  stranger.  It  cannot  possibly  be  disputed  that  if  the 
testator  had  given  to  his  widow  a  life  interest  in  the  whole  of  the 
residue,  the  fact  of  making  a  gift  in  his  lifetime  to  a  child,  just 
as  to  anybody  else,  must  have  had  the  effect  of  diminishing  that 
residue;  and  it  certainly  appears  to  me  contrary  to  reason  to  hold 
that  if,  instead  of  having  given  his  wife  a  life  interest  in  the  whole 
residue,  he  gives  her  a  life  interest  in  the  half,  and  then  makes 
presents  to  children,  she  is  in  that  case  to  have  a  life  interest  in 
that  which  he  meant  the  child  to  enjoy  immediately." 

4,  When  Advancement  to  be  Made.— It  is  recognized  as  the  law 
in  all  of  the  states  and  in  England  that  a  legacy  is  not  adeemed  by 
an  advancement  made  prior  to  the  execution  of  the  will  bestowing 
the  legacy:  Chapman  v.  Allen,  56  Conn.  152,  14  Atl.  780;  In  re  Lyon's 
Estate,  70  Iowa,  375,  30  N.  W.  642;  Jacques  v.  Swasey,  153  Mass. 
596,  27  N.  E.  771;  Matter  of  Crawford,  113  N.  Y.  560,  21  N.  E.  692; 
Zeiter  v.  Zeiter,  4  Watts  (Pa.),  212,  28  Am.  Dec.  698;  Taylor  v. 
Cartwright,  L.  E.  14  Eq.  167.  It  will,  of  course,  operate  as  an  ademp- 
tion if  the  testator  charges  it  in  his  will  against  the  legatee: 
Kreider  v.  Boyer,  10  Watts  (Pa.),  54;  Strother  v.  Mitchell,  80  Va. 
149;  and  in  Upton  v.  Prince,  Cas.  t.  Talb.  17,  a  fatliov  advanced  some 
of  his  children  with  portions  during  his  lifetime,  and  then  made  a 
will,  in  which  he  recited  that  he  had  advanced  two  of  the  children, 
but  omitted  to  recite  the  third,  whom  he  had  also  advanced,  and  left 
him  a  certain  sum,  and  devised  the  residue  equally  among  them; 
it  was  held  that  the  money  advanced  to  the  third  son  should  go  in 
satisfaction  of  the  legacy. 

Where  a  grandfather  made  provision  for  the  marriage  of  his  grand- 
son, which  he  did  not  fulfill  to  the  letter,  but  made  a  larger  and 
more  beneficial  one  by  will,  the  latter  is  a  substitution  for  the 
former,  and  excludes  the  idea  of  a  double  portion:  Waters  v.  How- 
ard, 8  Gill,  262. 

In  Eobbins  v.  Swain  (Ind.),  32  N.  E.  792,  an  advance  was  made 
by  an  aunt  to  one  of  her  nieces,  who  gave  her  a  receipt,  prior  to  the 
execution  of  the  will,  acknowledging  the  sum  as  part  of  the  bequest. 
It  was  held  that  this  was  an  ademption  pro  tanto  of  the  legacy, 
as  the  testatrix  intended  by  her  will  to  make  her  bounty  to  this 
and  another  niece  equal,  and  although  the  receipt  was  not  mentioned 
in  the  will. 

f.  Devises  of  Real  Estate.— The  doctrine  of  ademption  has  no 
application  to  devises  of  real  estate,  acting  only  upon  personalty  be- 
queathed by  will:  Marshall  v.  Bench,  3  Del.  Ch.  239;  Weston  v.  John- 
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SOD,  48  Ind.  1;  Swails  v.  Swails,  98  Ind.  511;  Allen  v.  Allen,  13  S. 
C.  512,  36  Am.  Eep.  716;  Clark  v.  Jetton,  5  Sneed  (Tenn.),  29.9.  The 
reason  for  this  is  well  expressed  in  Fisher  v.  Keithley,  142  Mo. 
244,  64  Am.  St.  Eep.  560,  43  S.  W.  650,  in  the  following  language: 
"A  conveyance  by  the  testator,  during  his  lifetime,  of  the  land 
previously  devised,  operates  as  a  revocation  of  the  devise.  This 
results  from  necessity  on  account  of  a  failure  of  the  subject  of  the 
devise.  It  cannot  be  regarded  either  as  ademption  or  as  an  excep- 
tion to  the  statutory  mode  of  revocation.  In  neither  case  is  it  in- 
tended by  the  courts  to  set  aside  the  statute  or  to  defeat  its  pro- 
visions. Real  estate  is  known  and  transferred  by  its  description, 
and  in  case  specific  land  is  devised,  a  subsequent  conveyance  of  other 
land  does  not  take  the  devised  land  out  of  the  will,  and  cannot  effect 
an  ademption  of  the  devise  without  violating  the  letter  and  spirit 
of  the  statute.  The  statute  was  supposed  to  subserve  a  salutary  pur- 
pose, and  should  not  b-e  disregarded  by  the  courts,  even  to  carry 
out  the  intention  of  the  testator,  and  to  accomplish  a  more  equitable 
division  of  his  property  among  his  children."  See,  also,  Davys  v. 
Boucher,  3  Younge  &  C.  397,  which  holds  that  to  allow  ademption  in 
such  cases  would  be  virtually  repealing  that  section  of  the  statute  of 
frauds  relating  to  the  revocation  of  wills  of  real  estate. 

An  exceedingly  strong  case  in  this  connection  is  Burnham  v.  Com- 
fort, 108  N.  Y.  535,  2  Am.  St.  Eep.  462,  15  N.  E.  710.  There  a 
testator,  by  will,  devised  certain  land  to  his  daughter.  After  its 
execution,  in  consideration  of  a  sum  of  money,  she  signed  a  written 
instrument  which  stated  that  the  sum  so  received  was  in  lieu  of  her 
share  of  her  father's  estate;  and  it  was  intended  to  be  in  satisfaction 
of  the  devise.  The  testator  never  altered  his  will,  and  died  fifteen 
years  after.  It  was  held  that  the  daughter  was  entitled  to  recover 
the  land  devised,  the  writing  not  working  a  revocation,  which  could 
only  be  done  by  alienation  of  the  land  by  the  testator,  or  by  com-- 
plying  with   the  statute. 

The  Virginia  court,  however,  has  held  a  contrary  doctrine,  and  in 
Hansbrough  v.  Hooe,  12  Leigh  (Va.),  316,  37  Am.  Dec.  659,  a  devise 
of  land  was  considered  adeemed  by  a  gift  of  other  land. 

g.  Pro  Tanto  Ademption. — In  an  old  English  case,  Hartop  v. 
Whitmore,  1  P.  Wms.  681,  it  is  laid  down  as  the  law  that  where,  by 
will,  a  daughter  is  given  five  hundred  pounds,  and  afterward  on  her 
marriage,  the  testator  gives  her  three  hundred  pounds  for  her  por- 
tion, this  is  a  revocation  of  the  bequest. 

The  law  now  is  otherwise,  and  in  such  a  case  where  ademption 
occurs,  it  is  pro  tanto  only,  and  not  absolute:  New  Albany  Trust  Co. 
v.  Powell  (Ind.  App.),  64  N.  E.  640;  Brady  v,  Brady,  78  Md.  461,  28 
Atl.  515;  Hoitt  v.  Hoitt,  63  N.  H.  475,  56  Am.  Eep.  530,  3  Atl.  604; 
Eichardson  v.  Eichardson,  Dud.  Eq.  (S.  C.)  184;  Thellusson  v.  Wood- 
ford 4  Madd.  420;  Pym  v.  Lockyer.  5  Mylne  &  G.  29;  Dawson  v. 
Dawson,  L.  E.  4  Eq.  504;  Nevin  v.  Drysdale,  L.  E.  4  Eq.  517. 
Am.  St.  Eep.,  A'ol.  95  —  23 
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So  where  land  is  conveyed  or  sold,  which  has  been  devised,  this 
operates  aa  a  revocation  only  as  to  the  portion  transferred:  Carter 
V.  Thomas,  4  Me.  341;  Emery  v.  Union  Soc,  79  Me.  334,  9  Atl.  891; 
Hawes  v.  Humphrey,  9  Pick.  (Mass.)  350,  20  Am.  Dec.  481;  Webster 
v.  Webster,  105  Mass.  538.  And  where  a  testator  undertakes  to  dis- 
pose of  real  and  personal  property,  and  subsequently  conveys  the 
real  estate,  this  does  not  revoke  the  will  as  to  the  personalty,  but 
only  pro  tanto,  as  to  the  amount  actually  alienated:  Warren  v. 
Taylor,  56  Iowa,  182,  9  N.  W.  128. 

h.    Presumptions  and  Evidence. 

1.  Burden  of  Proof.— The  doctrine  of  ademption  by  advanced 
portions  proceeds  entirely  along  the  lines  of  the  intention  of  the 
testator.  In  the  case  of  his  child,  it  is  presumed  to  be  in  satisfac- 
tion of  the  legacy,  and  the  burden  is  upon  the  child  to  show  that 
such  was  not  the  testator's  intention,  and  if  this  is  done,  no 
ademption  occurs.  So  where  a  gift  has  been  made  to  a  stranger, 
although  not  presumed  as  a  satisfaction,  it  may  be  shown  to  have 
been  really  so  intended,  but  the  burden  is  on  the  person  asserting 
it:   Carmichael  v.  Lathrop,  108  Mich.  473,  66  N.  W.  350. 

2.  Parol  Evidence  Admissible.— To  repel  this  presumption,  it 
is  now  well  settled  that  parol  evidence  is  admissible.  ' '  The  ob- 
ject of  such  proof  is  not  to  change  the  will,  or  to  give  the 
language  employed  a  meaning  different  from  that  which  it  ordinarily 
and  appropriately  has,  but  merely  to  show  that  the  testator  has  not 
executed  or  satisfied  some  bequest  contained  in  it,  in  whole  or  in 
part.  The  proof,  in  other  words,  does  not  alter,  add  to,  or  change 
the  will,  but  is  admitted  to  show  with  what  intent  the  subsequent 
portion,  gift,  or  advancement  was  made":  May  v.  May,  28  Ala.  141. 
This  is  borne  out  by  the  following  authorities:  Johnson  v.  Belden, 
20  Conn.  322;  Eogers  v.  French,  19  Ga.  316;  Richardson  v.  Eveland, 
126  111.  37,  18  X.  E.  308;  Timbcrlake  v.  Parish,  5  Dana  (Ky.),  345; 
Matter  of  Townsend,  5  Dem.  (N.  Y.)  147;  Degraaf  v.  Teerpenning, 
52  How.  Pr.  (N.  Y.)  313;  Langdon  v.  Astor,  16  K  Y.  9,  3  Duer.  477; 
Gill's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  139;  Biggleston  v.  Grubb,  2 
Atk.  48;  Shudal  v.  Jekyll,  2  Atk.  516;  Kirk  v.  Eddowes,  3  Hare,  509; 
Ellison  V.  Cookson,  1  Ves.  Jr.   100. 

If  the  presumption  against  double  portions  is  attempted  to  be  re- 
butted by  parol,  it  may  be  supported  by  evidence  of  the  same  char- 
acter: Miner  v.  Atherton,  35  Pa.  St.  528;  Powys  v.  Mansliold,  3 
Alylne  &  C.  359.  In  such  a  case  equity  raises  the  presumption 
against  double  portions,  and  parol  evidence  is  admitted  merely  to 
confirm  the  presumption  already  raised:  Sims  v.  Sims,  10  X.  J.  Eq. 
158. 

In  Wallace  v.  "Du  Bois,  65  Md.  153,  4  Atl.  402,  parol  evidence  was 
held  admissible  where  the  money  was  advanced   by  a  father   under 
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siich  eirciimstances  as  not  to  raise  the  presumption  of  satisfaction, 
to  show  that  such  was  really  his  intention. 

3.  Strength  of  the  Presumption.— Advancements  to  children  are 
presumed  to  be  in  satisfaction  of  legacies,  and  this  presumption  is 
not  rebutted  by  slight  circumstances:  Hinchcliffe  v.  Hinchcliffe,  3 
Ves.  Jr.  516.  So  where  there  is  a  slight  difference  between  the  gift 
and  the  legacy  as  to  the  time  of  payment,  it  will  not  prevail  against 
the  presumption  of  satisfaction:  Barclay  v.  Wainwright,  3  Ves.  Jr. 
462;  Hartopp  v.  Hartopp,  17  Ves.  Jr.  184.  A  contrary  view  is  held 
in  Van  Houten  v.  Post,  32  N.  J.  Eq.  709,  33  N.  J.  Eq.  344,  holding 
that  the  presumption  is  slight,  and  citing  in  support  Eosewell  v. 
Bonnet,   3   Atk.   77;   Kirk   v.   Eddowes,   3   Hare,   509. 

As  to  the  strength  of  the  presumption,  the  court  in  May  v.  May, 
28  Ala.  141,  said:  "Had  the  amounts  advanced  been  inconsiderable, 
the  presumption  that  the  provisions  were  cumulative  and  intended 
so  to  operate,  would  have  been  much  less  stringent.  But  when  the 
provision  amounts  to  as  much,  or  more,  or  approximates  very  nearly 
the  amount  to  which  the  child  would  be  entitled  under  an  equal 
distribution  as  provided  for  in  the  will,  the  presumption  becomes 
very  strong  that  the  father  was  executing  his  will,  in  part  at  least, 
and  under  such  circumstances,  the  law  requires  very  clear  and  satis- 
factory proof  that  it  was  intended  by  the  father  to  give  the  children 
thus  advanced  double  portions."  As  to  th:>  occasion  of  makin  ;  the 
gift,  and  its  influence  upon  the  presumption,  see  Eobinson  v.  Whitley, 
9  Ves.  Jr.  577. 

4.  intention  of  Testator. — The  intention  of  the  testator  being 
the  essence  of  ademption  by  advancement,  the  assent  of  the  legatee 
is  not  necessary:  Cowles  v.  Cowles,  56  Conn.  240,  13  Atl.  414.  In 
Georgia  a  legacy  may  be  adeemed  by  delivery  of  property  to  the 
legatee  during  the  testator's  lifetime,  but  the  delivery  must  be 
of  such  a  character  as  to  show  it  was  the  testator's  intention  to 
part  at  that  time  irrevocably  with  dominion  over  the  property;  and 
ademption  is  a  question  of  fact  for  the  jury:  Clayton  v.  Akin,  38 
Ga.  320,  95  Am.  Dec.  393. 

A  Kentucky  statue  provides  that  a  provision  for  or  advancement 
to,  any  person,  whether  child  or  stranger,  shall  be  deemed  a  satis- 
faction in  whole  or  in  part  of  a  devise  or  bequest  contaiued  in  the 
will,  in  all  cases  in  which  it  shall  appear  from  parol  or  other  evi- 
dence to  have  been  so  intended.  Under  this  statute,  one  claiming 
an  advancement  to  be  in  satisfaction  of  a  legacy  must  aver  that 
such  was  the  intention  of  the  testator:  Swinebroad  v.  Bright,  23  Ky. 
Law  Kep.  55,  62  S.  W.  484. 

5.  Testator's  Books  of  Account.— The  books  of  account  of  a 
testator,  wherein  certain  sums  are  directed  to  be  taken  from  a 
child's  portion,  as  bequeathed  by  will,  are  not  evidence  per  se.  The 
fact    of    advancement    must   be    proved    by   evidence    aliunde,   which 
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taken  in  connection  with  the  books,  would  prove  the  fact:  Ben- 
jamin V.  Dimniick  4  Redf.  (N.  Y.)  7;  Lawrence  v,  Lindsay,  6S 
N.   Y.   108;   Marsh   v.   Brown,   18   Hun,   319. 

III.  Specific  Legacies, 
a.  Testator's  Intention. 
1.  Of  no  Importance. — The  class  of  legacies  thus  far  discussed 
are  those  known  as  general  or  pecuniary.  We  now  come  to  an- 
other class,  as  to  the  ademption  of  which  some  conflict  and  con- 
fusion has  arisen — specific  legacies,  which  are,  as  the  name  implies, 
bequests   of   certain,   definite   objects:    Hood   v.   Haden,   82   Va.   5SS. 

One  line  of  cases  holds  that  the  ademption  of  a  specific  legacy 
does  not  depend  upon  the  intention  of  the  testator,  the  sole  test 
being,  Does  the  thing  bequeathed  remain  in  specie  at  the  time  of 
the  testator's  death?  If  it  does  not,  it  is  adeemed:  Eichards  v. 
Humphreys,  15  Pick.  (Mass.)  133;  Beck  v.  McGillis,  9  Barb.  (N.  Y.) 
35;  Hoke  v.  Hermann  21  Pa.  St.  301;  Stanley  v.  Potter,  2  Cox,  ISO; 
Humphreys  v.  Humphreys,  2   Cox.    184. 

2.  The  Doctrine  Criticised.— The  doctrine  of  these  cases  is 
repudiated  and  criticised  in  Beall  v.  Blake,  16  Ga.  119,  in  the  fol- 
lowing strong  language:  "A  testator's  intention,  if  that  is  not  il- 
legal, is  the  law  to  his  will.  To  this  rule  there  is  no  exception  of 
which  I  am  aware.  And  yet  I  am  aware,  that  in  1786,  Lord  Thur- 
low,  as  Chancellor,  in  the  case  of  Ashburner  v.  Macguire,  commenced 
the  making  of  an  exception  to  it,  and  that  in  the  course  of  a  short 
time  afterward  in  the  cases  of  Badrick  v.  Stevens,  3  Bro.  C.  C,  431, 
Stanley  v.  Potter,  2  Cox,  180,  and  Humphries  v.  Humphries,  2  Cox, 
184,  he  completed  the  work,  as  far  as  in  him  it  lay  to  complete  it. 

"In  the  last  of  these  cases,  he  makes  the  announcement,  'that, 
he  was  satisfied,  from  the  consideration  he  had  given  to  the  cases 
on  a  former  occasion,  that  the  only  rule  to  be  adhered  to,  was  to  as- 
certain whether  the  subject  of  the  specific  bequest  remained  in 
specie,  at  the  death  of  the  testator;  and  if  it  did  not,  that  tlien 
tliere  must  be  an  end  of  the  bequest;  that  the  idea  of  discussing 
what  might  be  the  particular  motives  and  intentions  of  the  testator, 
in  each  case,  in  destroying  the  subject  of  the  bequest,  would  be  pro- 
ductive of  endless  uncertainty  and  confusion':  Eoper  on  Legacies, 
244. 

"Now  a  thing  cannot  be  said  to  'remain  in  specie'  a  testator's, 
at  the  time  of  his  death,  if  before  that  time  he  has  sold  it  or  other- 
wise parted  with  it,  or  if  the  thing  has  perished,  or  if  it  was  never 
his,  but  was  always  another's,  although  he  thought  it  to  be  his  when 
he  bequeathed  it.  Lord  Thurlow's  announcement  comes,  therefore, 
to  this:  That  if  a  testator,  afer  making  his  will,  has  sold  the  thing 
which  constitutes  a  specific  bequest,  or  has  otherwise  partcil  with 
it;  or  if  the  thing  has  itself  perished;  or  if  it  was  never  his  to  be- 
queath,  but   was   always   another's,    although   he   thought   it   his— in 
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any  of  these  cases,  the  specific  bequest  is  adeemed — is  so  completely 
adeemed,  that  if  the  case  be  that  the  thing  given  has  perished, 
there  can  be  no  replacement  of  it  by  an  equivalent,  in  money  or 
other  thing;  or  if  the  case  be  that  the  thing  bequeathed  has  ceased 
to  belong,  or  has  never  belonged  to  the  testator,  there  can  be  made, 
by  the  executor  with  the  true  owner,  no  arrangement  by  which 
to  render  the  thing  subject  to  the  bequest,  no  odds  how  manifest 
it  may  be  in  the  will  that  the  testator  intended  such  replacement, 
or  arrangement,  whichever  it  might  be,  that  the  case  should  re- 
quire   i 

' '  The  upshot  of  this  innovation  of  Lord  Thurlow  was  a  state 
of  evil  so  intolerable  that  parliament  had,  at  length,  to  interpose 
with  a  statute  for  its  suppression.  This  parliament  did,  by  Stat- 
ute 1  Victoria,  chapter  26,  section  23,  which  enacts,  'that  no  con- 
veyance, or  other  act,  made  or  done  subsequently  to  the  execution 
of  a  will  of,  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  shall  be  revoked,  as 
aforesaid  shall  prevent  the  operation  of  the  will,  with  respect  to 
such  estate,  or  interest  in  such  real  or  personal  estate,  as  the  testator 
shall  have  power  to  dispose  of  by  will,  at  the  time  of  his  death.' 
And  section  24,  which  enacts  '  that  every  will  shall  be  construed  with 
reference  to  the  real  estate,  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  in  the  will.' 

"The  effect  of  these  enactments  must  be,  in  a  great  measure, 
if  not  altogether,  to  suppress  Lord  Thurlow 's  innovation,  and  to 
make  the  old  rule  its  pristine  breadth — to  make  it  a  rule  without 
exception— the  old  rule,  that  the  testator's  intention  gives  law  to 
his   will." 

b.     Bequest  of  Debt. 

1.  Adeemed  by  Payment.— The  bequest  of  a  deht  is  a  specific 
legacy,  and  payment  to  the  testator  during  his  lifetime  works  an 
ademption  thereof:  Succession  of  Batchelor,  48  La.  Ann.  278,  19 
South.  283;  Badrick  v.  Stevens,  3  Bro.  C.  C.  431;  Fryer  v.  Morris, 
9  Ves.  Jr.  360;  Pawlet's  Case,  Ld.  Raym.  335;  Manton  v.  Tabois, 
L.  R.  30  Ch.  Div.  92.  So  where  a  husband  gives  and  bequeaths  to 
his  wife  ' '  all  moneys  and  interest  that  may  be  recovered  of  and 
from  Dr.  K.,  for  the  purchase  of  the  Penrose  estate,"  and  he  re- 
ceives the  money  therefor  in  his  lifetime,  the  specific  debt  is 
adeemed:  Gilbreath  v.  Alban,  10  Ohio,  64.  So  a  legacy  given  to 
Satisfy  a  debt  due  a  legatee  from  a  third  person  is  in  the  nature 
of  a  specific  legacy,  and  payment  by  the  testator  in  his  lifetime 
works  an  ademption:  Tanton  v.  Keller,  167  111.  129,  47  N.  E.  376, 
affirming  61  111.  App.  625.     See,  also,  Taylor  v.  Tolen,  38  N.  J.  Eq.  91. 

2.  Distinction  Between  Voluntary  and  Compulsory  Payment.— A 
distinction  was  formerly  made  in  the  case  of  a  bequest   of  a  debt, 
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between  when  it  was  voluntarily  paid,  and  when  paid  by  com- 
pulsion. In  the  former  case  it  was  held  not  to  work  an  ademption, 
as  the  act  was  not  that  of  the  testator,  and  he  could  not  help 
receiving  the  amount;  while  in  the  latter  case  the  act  was  his  own, 
and  showed  an  intention  on  his  part  to  treat  the  legacy  as  at  an 
end:  Stout  v.  Hart,  7  N.  J.  L.  414;  Lawson  v.  Stitch,  1  Atk.  507; 
Crockat  v.  Crockat,  2  P.  Wms.  164;  Eider  v.  Wager,  2  P.  Wms.  328; 
Drinkwater  v.  Falconer,  2  Ves.  623,  the  distinction  being  borrowed 
from  the  civil  law:  Birch  v.  Baker,  Mosely,  373. 

This  distinction  is  at  present  not  recognized,  and  ademption  is 
held  to  have  taken  place  when  the  debt  was  paid,  regardless  of 
whether  done  voluntarily  or  under  compulsion:  Wyckoff  v.  Perrine, 
37  N.  J.  Eq.  118;  Ashburner  v.  Macguire,  2  Bro.  C.  C.  108,  2  White 
&   Tudor   Load.   Cas.,   pt.   1,   p.   246. 

3.  As  Advancement.— A  debt  may  be  made  the  subject  of  an 
advancement  the  same  as  a  gift  of  money.  So  where  by  will  a 
testator,  after  reciting  that  his  son  owed  him  a  certain  sum,  due 
on  notes,  released  him  from  the  payment  of  interest  up  to  the  time 
of  his  death.  Some  years  later  he  made  a  codicil,  not  referring 
to  said  release.  At  the  date  of  the  will  the  son  owed  the  testator 
fourteen  hundred  pounds,  and  between  the  date  of  its  execution 
and  that  of  the  codicil  that  sum  was  paid  off,  and  a  subsequent 
advance  of  twelve  hir  .red  pounds  was  made  to  the  son,  which 
was  owing  at  the  testator's  death.  It  was  held  that  the  release 
of  interest  was  equivalent  to  a  specific  legacy  of  the  interest  on  the 
debt  due  when  the  will  was  made,  and  that  it  had  been  adeemed, 
not  extending  beyond  the  date  of  the  will:  Sidney  v.  Sidney,  L.  R. 
17  Eq.  65.     See,  also,  Davis  v.  Close,  104  Iowa,  261,  73  X.  W.   600. 

The  declarations  of  a  parent,  made  after  debts  have  been  con- 
tracted, of  an  intention  to  treat  thorn  as  advancement,  are  not 
admissible,  such  declarations  not  being  communicated  to  the  child, 
nor  accompanied  by  an  act  sufficient  to  obliterate  the  obligations 
as  debts:   Yundt's  Appeal,  13  Pa.  St.  575,  53  Am.  Dec.  496. 

4.  Proceeds  of  Debt. — Where  the  proceeds  of  a  debt,  and  not  the 
debt  itself,  given  by  will,  are  paid  during  the  life  of  the  testator, 
no  ademption  occurs.  In  Coleman  v.  Coleman,  2  Ves.  Jr.  639,  the 
testator  gave  the  interest  of  a  certain  bill  of  exchange  to  his  wife 
for  life,  and  directed  that  after  her  death  the  bill  should  be  sold 
and  the  money  divided  among  certain  persons;  the  bill  was  paid 
before  the  testator's  death,  and  was  held  not  adeemed  thereby.  So 
where  "an  amount  of  money"  that  might  accrue  from  a  certain 
claim  was  bequeathed,  and  subsequently  paid,  under  order  of  court, 
the  money  being  invested  in  consols,  which  were  treated  as  sub- 
jects of  the  legacy,  ademption  was  held  not  to  have  occurred,  the 
court  saying:  "The  strict  construction  of  the  testator's  language 
makes  it  not  a  gift  of  the  debt  qua  debt,  but  of  the  sum  of  money 
produced    when    the   debt    was   recovered    and    ceased    to    exist    a-j   a 
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debt.  This  goes  to  show  that  the  testator  contemplated  the  re- 
covery of  the  debt  in  his  own  lifetime,  when  the  subject  of  the 
gift  could  not  be  the  debt  itself,  but  the  amount  recovered  in  re- 
spect  of  it":   Clark  v.   Browne,   2  Smale   &  G.   524. 

Where  a  legacy  of  two  thousand  pounds  was  devised,  which  was 
made  up  of  debts  due  the  testator  and  mentioned  in  a  schedule 
annexed  to  the  will,  but  in  fact  they  amounted  only  to  seventeen 
hundred  pounds,  it  was  held  that  the  devisee  was  entitled  to  the  full 
two  thousand   pounds:   Pettiward  v.  Pettiward,  Eep.   T.  Finch,   152. 

c.     Stocks,  Shares  and  Bonds. 

1.  Ademption  by  Sale. — Stocks  and  bonds  are  the  common  sub- 
jects of  bequests,  and  difficulty  has  arisen  in  the  application  of  the 
doctrine  to  them.  The  sale  of  stock  specifically  bequeathed,  the 
same  as  the  sale  of  any  chattel,  works  an  ademption,  and  the  diffi- 
culty lies  in  determining  whether  the  legacj^  is  specific.  Where  a 
testator  leaves  the  income  of  a  certain  number  of  shares,  which 
is  the  exact  number  he  owns  at  the  time,  and  subsequently  sells 
them,  the  legacy  is  specific  and  adeemed:  White  v.  Winchester, 
6  Pick.  (Mass.)  48.  So  where  "my  one  thousand  pounds  East  India 
stock"  was  left  by  will,  it  was  held  specific  and  adeemed  by  sale 
thereof:  Ashburner  v.  Macguire,  2  Bro.  C.  C.  108,  2  White  &  Tudor 
Lead.  Cas.,  pt.  1,  p.  246.  See,  also,  Douglass  v.  Douglass,  13  App. 
D.  C.  21;  Harvard  Unitarian  Soc.  v.  Tufts,  151  Mass.  76,  23  N.  E. 
1006;  Blackstone  v.  Blackstonw,  3  Watts  (Pa.),  335,  27  Am.  Dec. 
359. 

In  Hosea  v.  Skinner,  32  Misc.  Eep.  653,  67  N.  Y.  Supp.  527,  the 
testator  left  shares  or  the  proceeds  thereof  "when  realized  as  same 
would  have  been  to  me."  Before  his  death  they  were  sold  and 
the  proceeds  invested  in  shares  of  another  company.  It  was  held 
that  the  legacy  was  specific  and  adeemed,  and  the  legatee  not  en- 
titled to  the  other  shares.  In  Matter  of  Andrew's  Estate,  25  Misc. 
Eep.  72,  54  X.  Y.  Supp.  70S,  shares  or  "the  proceeds  thereof  when 
realized"  were  bequeathed,  and  sale  of  them  by  the  testator  was 
held   no   ademption,    and   the   legatee    entitled   to    the    proceeds. 

The  sale  of  stock  specifically  bequeathed,  then,  working  an  ademp- 
tion, stock  subsequently  purchased  by  the  testator  does  not  pass  to 
the  specific  legatee:  Harrison  v.  Jackson,  L.  E.  7  Ch.  Div.  339; 
Macdonald  v.  Irvine,  L.  E.  8  Ch.  Div.  101.  In  Pattison  v.  Pattison, 
1  Mylne  &  K.  12,  a  testator  bequeathed  certain  annuities,  sold  them 
and  bought  others,  different  only  in  that  they  terminated  a  quarter 
of  a  year  sooner.  The  court  held  that  the  specific  thing  bequeathed 
not  existing  at  his  death,  it  was  adeemed. 

2.     Ademption  by  Exchange  and  Conversion. 
A.     Voluntary. — The  same  rule  applies  where  it  is  exchanged  for, 
or  converted  into,  other  security.     So  where  a  testator  bequeathed  de- 
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bentnres  in  a  certain  company,  and  subsequently  converted  them 
into  debenture  stock  of  the  same  company,  the  latter  did  not  pass 
by  will:   In  re  Lane,  L.  R.    14  Ch.  Div.  856. 

Slight  and  immaterial  changes  in  form  of  the  security  do  not 
work  an  ademption:  In  re  Frahm's  Estate  (Iowa),  94  N.  W.  444; 
as  where  the  stock  is  vested  in  trustees  for  the  use  of  a  person, 
who  afterward  takes  it  into  her  own  name:  Dingwell  v.  Askew,  1 
Cox,  427.  Where  stock  in  an  insurance  company  was  left,  which 
company  lost  its  capital  stock  in  the  course  of  business,  after 
the  making  of  the  will;  and  on  its  stock  being  filled  again,  the 
testator  paid  up  part  only  of  his  shares  and  retained  them  till  his 
death,  the  legacy  was  held  not  to  be  adeemed  as  to  such  part  of 
the  stock:   Havens  v.  Havens,  1  Sand.  Ch.   (N.  Y.)   324. 

In  In  re  Peirce,  25  R.  I,  34,  54  Atl.  588,  a  testatrix  bequeathed 
shares'  of  stock  in  a  bank,  which  subsequently  during  her  lifetime 
consolidated  with  other  banks,  the  new  concern  taking  over  the 
liabilities  and  assets  of  the  several  banks  without  a  formal  liquida- 
tion, and  their  stockholders  were  allowed  to  exchange  their  shares 
for  shares  in  the  consolidated  bank.  No  ademption  was  held  to 
have  occurred,  although  the  testatrix  had  to  make  a  small  addi- 
tional payment:    See,   also.  In  re  Pitkington's   Trusts,  6   N.   E.   24C. 

B.  By  Act  of  Law. — An  exception  to  the  rule  exists  where  the 
alteration  in  the  stock  is  brought  about  by  an  act  of  law.  So  where 
stock  bequeathed  is  subsequently  turned  into  annuities  by  act  of 
parliament,  it  is  not  adeemed:  Bronsdon  v.  Winter,  9  Amb.  56;  nor 
does  the  conversion  of  a  state  bank  into  a  national  bank,  under 
an  act  of  Congress,  adeem  the  stock:  Maynard  v.  Mechanics'  Nat. 
Bank,  1  Brewst.  (Pa.)  483.  See  in  this  connection  Walton  v.  Wal- 
ton, 7  Johns.  Ch.  (N.  Y.)  258,  11  Am.  Dec.  456,  and  Partridge  v. 
Partridge,    Cas.    t.    Talb.     226. 

In  Oakes  v.  Oakes,  9  Hare,  666,  a  bequest  was  made  of  all  the 
testator's  Great  Western  Railway  shares,  and  all  other  railway  shares 
of  which  he  might  be  possessed  at  the  time  of  his  death;  this  was 
held  to  pass  the  Great  Western  Railway  shares  which  he  had  at  the 
date  of  his  will,  and  which  were  afterward  converted  into  consoli- 
dated stock,  by  resolution  of  the  company,  made  under  authority  of 
an  act  of  parliainent;  but  not  to  pass  the  consolidated  stock  pur- 
chased by  the  testator  after  the  date  of  the  will,  share  and  stock 
being  two  different  things. 

C.  Gradual  Acquisition. — When  the  stock  bequeathed  is  sold,  the 
Icfaey  is  adecuied,  even  though  similar  shares  be  in  the  testator's 
possession  at  the  time  of  his  death.  So  where,  being  possessed  of 
one  thousand  jjounds  guaranteed  stock  in  the  N.  B.  railway,  a  testa- 
tor left  to  a  legatee  ' '  my  one  thousand  N.  B.  preference  shares, ' ' 
and  afterward  sold  them,  and  died  possessed  of  shares  in  the  N.  B. 
railway,  acquired  by  several  successive  purchases,  exceeding  the 
aiiiouut  bequeathed,  it  was  held  to  be  adeemed:   In  re  Gibson,  L.  R. 
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2  Eq.  669.  The  court  there  said:  "In  this  case  the  testator,  at  the 
time  of  his  death,  had  not  this  specific  stock  in  any  shape.  He  had 
parted  with  it,  and  acquired  by  subsequent  purchase  a  much  larger 
number  of  shares.  These  subsequent  purchases  were  not  in  any  shape 
a  replacing  of  the  original  fund,  and  there  is  nothing  to  lead  the 
court  to  suppose  that,  having  once  adeemed  the  specific  bequest,  the 
testator  has  replaced  the  identical  thing.  He  has  distinctly  referred 
to  one  thing  in  his  will,  which  was  no  longer  in  existence  at  the 
time  of  his  death.  That  thing,  and  that  only,  can  be  considered  as 
the  subject  of  the  bequest." 

In  Partridge  v.  Partridge,  Cas.  t.  Talb.  226,  one  devised  to  another 
one  thousand  pounds  capital  South  Sea  stock;  at  the  time  of  making 
his  will  he  had  eighteen  hundred  pounds  such  stock,  which  after- 
ward, by  sale,  he  reduced  to  two  hundred  pounds,  subsequently  in- 
creasing it  to  sixteen  hundred  pounds,  which  amount  he  had  when 
he  died.  In  his  opinion  the  lord  chancellor  said:  "All  cases  of 
ademption  of  legacies  arise  from  a  supposed  alteration  of  the  in- 
tention of  the  testator;  and  if  the  selling  out  of  the  stock  is  an 
evidence  to  presume  an  alteration  of  such  intention,  surely  his  buy- 
ing in  again  is  as  strong  an  evidence  of  his  intention  that  the  legatee 

should  have  it  again It  would   be   very  hard  in   the  case  at 

bar  to  consider  the  selling  as  an  ademption,  because  he  might  sell 
out  for  some  particular  purpose,  and  as  soon  as  that  purpose  was 
answered  he  might  buy  in  again." 

D.  tTnauthorized  Investment.— The  investment  of  proceeds  unau- 
thorized by  the  testator  has  been  held  not  to  work  an  ademption: 
Busan  v.  Brandon,  8  Sim.  171.  The  facts  in  that  case  were  as  follows: 
A  resident  of  Jamaica  bequeathed  to  a  legatee  two  thousand  pounds, 
part  of  seven  thousand  pounds  in  the  hands  of  his  agents  in  Eng- 
land. He  afterward  went  to  Philadelphia,  where  he  died.  A  week 
before  his  death  he  wrote  to  his  agent  in  Jamaica,  requesting  him 
to  order  his  agents  in  England  to  invest  all  of  the  above-mentioned 
sum  in  any  stock  most  beneficial  to  his  estate.  The  agent  wrote 
accordingly,  but  before  the  arrival  of  his  letter  in  England,  the 
agents  there  had  voluntarily  invested  the  whole  of  the  testator's 
moneys  in  their  hands  in  certain  securities.  No  ademption  resulted, 
the  court  saying:  "A  mere  unexecuted  intention  to  change  the  state 
of  a  fund,  which  the  testator  might  have  revoked,  and  which,  in 
fact,  was  never  carried  into  execution,  cannot,  in  any  sense,  be  con- 
sidered as  an  ademption." 

E.  Under  Orders  in  Lunacy. — A  testator,  after  bequeathing  spe- 
cific slock,  was  found  a  lunatic,  and  under  an  order  in  lunacy  the 
stock  was  sold  and  the  proceeds  invested  in  consols.  The  court  held 
the  first  stock  adeemed,  and  the  consols  went  into  the  residue  of 
the  estate:  In  re  Freer,  L.  R.  22  Ch.  Div.  622;  Jones  v.  Green,  L.  E. 
5  Eq.  555.     In  Jenkins  v.  Jones,  L.  11.  2  Eq.  323,  however,  after  the 


362  American  State  IIepokts^  Vol.  95.     [Kentucky, 

testator  had  become  insane,  the  specific  legatee  with  the  concurrence 
of  the  executrix,  put  the  money  derived  from  the  sale  of  the  shares 
in  a  bank,  in  the  names  of  themselves  and  a  third  person,  where  it 
remained  till  the  testator's  death j  and  it  was  held  not  to  be 
adeemed. 

d.  Mortgages. — Like  a  debt,  a  mortgage  may  be  specifically  be- 
queathed, and  the  same  rule  in  regard  to  its  being  in  esse  as  a  mort- 
gage applies.  In  Abernethy  v.  Catlin,  2  Dem.  (N.  Y.)  341,  a  testa- 
tor gave  his  executors,  by  will,  a  certain  bond  and  mortgage  for  seven 
thousand  dollars,  the  amount  of  principal  due,  held  against  a  cer- 
tain person,  to  convert  into  money  on  a  fixed  occasion,  and  divided 
the  proceeds.  The  principal  had  originally  been  ten  thousand  dol- 
lars, the  unpaid  balance  being  due  at  the  execution  of  the  will.  That 
balance  was  afterward  paid  the  testator,  who  deposited  it  in  a  bank, 
where  it  remained.  This  was  held  a  specific  legacy,  and  adeemed 
by  payment.  Two  important  New  York  cases  were  discussed,  as  fol- 
lows: "In  Gardner  v.  Printup,  2  Barb.  83,  the  supreme  court  of  this 
state  had  under  consideration  a  case  closely  resembling  the  present. 
A  testator  bequeathed  'the  proceeds  of  a  bond  and  mortgage,'  which 
he  described.  In  his  lifetime  he  commenced  proceedings  for  the  col- 
lection of  the  amount  due  on  the  bond.  This  led  to  a  sale  of  the 
mortgaged  premises.  The  testator  was  paid  a  certain  sum  in  cash, 
and  took  from  the  purchaser  a  bond  which  he  indorsed  as  payment 
on  the  original  mortgage.  It  was  held  that,  under  these  circum- 
stances, the  legacy  was  extinguished. 

"The  question  of  ademption  came  again  before  the  supreme  court 
in  the  case  of  Beck  v.  McGillis,  9  Barb.  35.  A  testator  had  exe- 
cuted a  will  bequeathing  a  certain  mortgage  which  he  had  after- 
ward foreclosed.  He  had  taken  from  the  purchaser  a  new  mortgage 
upon  the  same  premises.  It  was  held  that  the  foreclosure  had 
destroyed  the  legacy,  and  that,  too,  in  spite  of  the  fact  that,  after 
the  decease  of  the  testator,  there  was  found  among  his  papers  a 
memorandum  in  his  own  handwriting  declaring  that  he  intended 
the  new  mortgage  to  take  the  place  of  the  old,  and  to  pass 
under  his  will  as  the  other  would  have  done  if  it  had  remained 
unextinguished  at  his  death." 

In  Gardner  v.  Hatton,  6  Sim.  93,  seven  thousand  pounds  secured 
on  mortgage  was  bequeathed;  after  the  will  was  made,  that  sum 
was  received  by  the  testator,  and  six  thousand  pounds  of  it  imme- 
uiately  invested  on  another  mortgage,  the  other  one  thousand  pounds 
being  deposited  in  a  bank.  The  legacy  was  held  to  be  specific  and 
adeemed.  Where  a  will  directed  that  the  proceeds  of  a  certain  mort- 
gage owned  by  the  testatrix  should  be  used  to  pay  an  existing  mort- 
gage against  the  estate,  but  which  was  paid  to  her  before  her  death, 
and  the  proceeds  invested  in  certain  railroad  bonds,  it  was  held  that, 
as  the  bonds  were  traceable  to  the  immediate  proceeds  of  the  mort- 
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gages,  they  were  the  proceeds  thereof  within  the  meaning  of  the 
will:   Hopkins  v.  Gonraud,  23  N.  Y.  Supp.  189. 

Where  a  will  directed  the  amount  of  a  certain  bond  to  be  collected 
after' the  death  of  the  decedent's  wife,  and  divided  among  certain 
legatees,  and  afterward  the  testator  took  from  the  obligors  an  as- 
signment of  another  bond  and  mortgage  of  equal  amount,  in  place 
of  the  first  bond,  and  it  was  not  paid  at  his  death,  the  court  held 
the  legacies  general  and  not  adeemed:  Doughty  v.  Stillwell,  1  Bradf. 
(N.  Y.)    300. 

For  a  case  in  which  the  mortgages  bequeathed  were  held  not  to 
be  adeemed  by  the  mere  transfer  to  a  different  name,  they  remain- 
ing in  specie  at  the  testatrix's  death,  see  In  re  Tillinghast,  23  E.  I. 
121,  49  Atl.  634.  See  in  addition  "Demonstrative  Legacies,"  VIll, 
and  "Bequests  of  Proceeds,"  V,  herein. 

e.  Insurance  Policies. — Policies  of  life  insurance  rest  on  the  same 
ground  as  instruments  bequeathed,  and  where  paid  during  the  testa- 
tor'si  lifetime  do  rot  pass:  Barker  v.  Rayner,  5  Madd.  208.  on  appeal, 
2  Russ.  124.  Where  specific  chattels  bequeathed  were  insured  and 
lost  at  sea,  the  legatee  was  held  to  have  no  claim  upon  the  in- 
surance money,  being  different  from  what  was  by  will  left:  Durrant 
V.  Friend,  5  De  Gex  &  S.  343. 

f.  Articles  of  Partnership.— A  partner  by  will  gave  part  of  the 
profits  reserved  to  him  to  his  partner.  Afterward,  at  the  expira- 
tion of  the  partnership,  he  renewed  it  with  the  same  men,  giving 
them  a  greater  interest  than  they  had  undor  the  former  articles.  It 
was  held  that  the  renewal  of  the  partnership  did  not  work  an  ademp- 
tion: Blackwell  v.  Child,  Amb.  260. 

IV.    Modes  of  Ademption. 

a.  Acquisition. — Ademption  in  the  case  of  specific  legacies  arises 
generally  in  one  of  two  modes,  alienation  and  acquisition. 

Acquisition  occurs  where  the  thing  bequeathed  is  not  the  testator's 
when  the  will  is  made,  but  subsequently  becomes  his;  and  has  been 
more  fully  discussed  under  the  preceding  subdivision  of  debts,  etc., 
in  detail.  Ademption  by  acquisition  applies  only  to  specific  lega- 
cies: In  re  Bradley's  Will,  73  Vt.  253,  50  Atl.  1072. 

b.    Alienation, 

1.  Of  Personalty.  —  Alienation  is,  perhaps,  the  most  common  cause 
of  ademption.  As  where  a  slave  is  bequeathed  and  is  sold  during 
the  lifetime  of  the  testator,  ademption  occurs,  there  being  nothing 
for  the  bequest  to  act  upon:  Godard  v.  Wagner,  2  Strob.  Eq.  (S.  C.) 
1.  It  was  held  in  Blakemore's  Succession,  43  La.  Ann.  845,  9  South. 
496,  that  the  sale  of  property  bequeathed  does  not  revoke  a  legacy 
of  it,  when  clearly  proved  that  such  was  not  the  intent  of  the  testa- 
tor, as  in   the   case   of   a   simulated   transfer    acknowledged   by   the 


Z64:  American  State  Reports^  Vol.  95.     [Kentucky, 

vendee,  the  property  returning  to  the  testator,  and  being  in  esse  at 
his  death. 

The  strict  common-law  rule  as  to  the  alienation  of  the  subject  of 
a  specific  legacy  was  changed  in  Kentucky  by  statute,  which  enacts 
that:  "The  conversion,  in  whole  or  in  part,  of  money  or  property, 
or  the  proceeds  of  property  devised  to  one  of  the  testator's  heirs 
into  other  property  or  thing,  with  or  without  the  assent  of  the  tes- 
tator, shall  not  be  an  ademption  of  the  legacy  or  devise  unless  the 
testator  so  intended;  but  the  devisee  shall  have  and  receive  the 
value  of  such  devise  unless  a  contrary  intention  on  the  part  of  the 
testator  appear  from  the  will,  or  by  parol  or  other  evidence:  Schae- 
fer  V.  Voght's  Trustee,  23  Ky.  Law  Kep.  2291,  67  S.  W.  54;  Miller 
v.  Malone  (principal  case),  109  Ky.  133,  58  S.  W.  708.  This  stat- 
ute applies  only  where  the  devisee  is  an  heir  oi  the  testator:  Franck 
V.  Franck,  24  Ky.  Law  Eep.  1790,  72  S.  W.  275.  See  Patton  v.  Pat- 
ton,  2  Jones  Eq.  (N.  C.)  494,  for  a  case  in  which  the  property  was 
sold,  without  the  knowledge  of  the  testator,  and  the  legacy  was  held 
not  adeemed. 

2.  Of  Eeal  Property.— If  the  real  property  devised  is  sold,  the 
money  received  cannot  be  substituted  for  the  land,  it  becoming  per- 
sonalty, and  the  devisee  'has  no  claim  upon  the  fund:  Philson  v. 
Moore,  23  Hun  (N.  Y.),  152.  So  a  conveyance  in  fee  simple  of  a 
lot  is  a  revocation  as  to  it,  and  the  rent  reserved  to  the  grantor 
therefrom  does  not  pass  to  the  devisee:  Skerrett  v.  Burd,  1  Whart. 
(Pa.)  246.  And  where  a  testator  devised  all  his  real  estate  to  his 
wife,  for  life,  to  be  sold  after  her  death  and  the  proceeds  divided 
among  his  nephews  and  nieces,  and  he  subsequently  sold  a  portion 
of  the  land,  taking  a  mortgage  for  part  of  the  purchase  money,  this 
operated  as  a  revocation  of  the  devise,  and  the  nephews  and  nieces 
took  no  interest  in  the  purchase  money  mortgage,  that  going  to  the 
rcsidnary  legatee:   McXaughton  v.  McNaughton,  34  N.  Y.  201. 

Generally,  where  an  option  is  given  and  not  exercised  till  after 
the  death  of  the  testator,  the  proceeds  are  treated  as  personalty: 
Lawes  v.  Bennett,  1  Cox,  167,  1  B.  P.  10.  Where  the  intention,  how- 
ever, is  otherwise  manifested,  a  different  rule  prevails:  In  re  Pyle, 
13  Eep.  396.  In  that  case  the  decedent  devised  real  estate,  subse- 
quently made  a  codicil  confirming  the  will,  and  on  the  same  day  ex- 
ecuted a  lease  of  the  realty,  giving  the  lessee  an  option  to  pur- 
chase, which  was  exercised  after  the  testator's  death.  This  was 
held  a  sufficient  indication  of  intention  that  the  money  should  go 
the  same  way  as  the  land,  and  that  the  specific  legatee  was  entitled 
to  it. 

Where  the  property  was  sold,  and  the  will  provided  for  sale 
thereof,  and  distribution  of  the  proceeds,  and  no  ademption  occurred, 
see  Connecticut  Trust  etc.  Co.  v.  Chase  (Conn.),  55  Atl.  171. 

Where  the  real  estate  is  sold  under  condemnation  proceedings,  the 
proceeds  thereof  become  personal  property,  the  same  as  in  the  case 
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of  a  voluntary  sale,  and  the  devisee  is  not  entitled  thereto:  Ame- 
trano  v.  Downs,  170  N.  Y.  3S8,  88  Am.  St.  Eep.  671,  63  x\.  E.  340, 
affirming  62  App.  Div.  405,  70  N.  Y,  S.  833. 

As  to  the  appointment  of  a  power  working  an  ademption  see  Gale 
V.  Gale,  21  Beav.  349;  In  re  Dowsett  (1901),  1  Ch.  398,  70  L.  J.  Ch. 
149. 

V.     Bequest  of  Proceeds, 

Where  the  proceeds  of  a  bond  and  mortgage  are  specifically  given, 
it  is  a  specific  legacy;  but  not  where  a  certain  sum,  to  be  paid  out 
of  the  proceeds  of  a  bond  and  mortgage,  is  given.  So  if  the  legacy 
is  specific,  the  proceeds  must  exist  in  some  form  at  the  testator's 
death,  and  when  any  part  of  them  has  become  used  in  the  payment 
of  debts  or  otherwise,  so  as  to  have  lost  their  separate  identity, 
ademption  pro  tanto  occurs:   Gardner  v.  Printup,  2  Barb.  (N.  Y.)  83. 

In  Nooe  v.  Vannoy,  59  N.  C.  (6  Jones  Eq.)  185,  the  court  said: 
"As  the  proceeds  of  the  sale  of  the  property  are  given,  it  follows 
that  if  such  a  part  thereof  as  is  specified,  can  be  traced  out  and 
identified,  at  the  time  of  the  death  of  the  testator,  the  legacy  will 
take  effect,  and  there  will  be  no  ademption,  or  only  a  partial  one. 
The  distinction  between  the  gift  of  the  property  itself  and  a  gift 
of  the  value  of  the  property,  or  the  proceeds  of  the  sale  of  property 
is  well  settled:  Pulsford  v.  Hunter,  3  Bro.  C.  C.  416;  1  Eoper  on 
Legacies,  246,  where  it  is  said:  'The  last  class  of  cases  to  be  no- 
ticed as  not  falling  within  the  general  rule  of  ademptions  is  where 
the  terms  of  the  bequest  are  so  comprehensive  as  to  include  within 
their  compass  the  fund  specifically  bequeathed,  although  it  has  un- 
dergone considerable  alteration.'  He  illustrates  the  exception  by 
supposing  the  value  of  certain  notes  and  cash  in  the  hands  of  B.,  to 
be  given  to  C.,  and  afterward  the  testator  changes  the  notes  and 
cash,  by  an  investment,  into  exchequer  bills,  bonds  or  mortgages, 
which  are  placed  in  the  hands  of  B.,  the  exchequer  l,ills,  bonds  or 
mortgages  will  pass,  because  they  answer  the  specification  of  the 
fund  in  the  will."  See  the  distinction  made  between  this  case  and 
Starbiick  v.  Starbuck,  93  N.  C.  183,  where  the  money  was  given  and 
subsequently    reinvested. 

VI.     Change  in  Subject  of  the  Bequest. 

a.  As  to  Form  of  Security. — An  essential  change  in  the  thing 
specifically  bequeathed  works  an  ademption,  and  it  therefore  be- 
comes necessary  to  determine  what  is  an  essential  change. 

Where  notes,  secured  by  mortgage,  were  bequeathed,  which  notes 
the  testator  surrendered,  and  took  a  reconveyance  of  the  property 
for  which  they  were  given;  and  afterward  sold  the  same  property  to 
another  and  took  notes  for  it  that  were  unpaid  when  he  died,  the 
legacy  was  held  adeemed  on  account  of  the  change:  Tolman  v.  Tol- 
man,  85  Me.  317,  27  Atl.  184.     But  where  a  testator,  after  bequeath- 
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ing  by  will  a  certain  claim  against  his  debtor,  exchanges  with  the 
latter  the  original  evidence  of  his  debt  for  his  bond,  the  legacy  is 
not  revoked  by  implication  under  the  Louisiana  statute,  the  only 
modification  being  in  the  form  of  the  evidence,  the  obligation  re- 
maining: Irwin's  Succession,  33  La.  Ann.  63.  So  where  notes  be- 
queathed were  signed  by  two  persons,  one  of  whom  the  testator,  be- 
fore his  death,  released,  and  took  new  notes  for  the  debt  from  the 
other,  signed,  secured  by  mortgage,  no  ademption  resulted:  Ford  v. 
Ford,  23  N.  H.  212. 

b.  As  to  Deposit  in  Bank.— In  Prendergast  v.  Walsh,  58  N.  J.  Eq. 
149,  42  Atl.  1049,  a  testatrix  by  will  gave  her  money  in  certain  banks 
to  her  sisters;  before  her  death  she  drew  it  out  and  deposited  it  in 
another,  where  it  remained  till  her  decease.  Although  a  specific  leg- 
acy, the  court  held  it  not  to  have  been  adeemed,  saying:  "It  is  un- 
doubtedly true  that  a  general  deposit  in  a  bank  creates  a  debt  from 
the  bank  to  the  depositor.  The  bank  is  not  bound  to  preserve  the 
money  in  specie,  and  it  can  be  paid  by  the  delivery  of  any  money 
of  equal  amount.  It  is  also  true  that  a  testamentary  gift  of  a  debt 
due  to  the  testator  is  adeemed,  if  the  debt  is  paid  to  the  testator  dur- 
ing his  life.  But  it  seems  to  me  that,  while  such  a  deposit  creates 
a  debt,  yet  the  gift  of  the  amount  of  such  deposit,  as  money  or  cash, 
differs  from  the  gifts  of  an  ordinary  debt.  It  will  pass  by  a  gift  of 
all  the  testator's  ready  money  or  cash.  Sir  Lancelot  Shadwell,  in 
the  case  of  Parker  v.  Marehant,  1  Younge  &  C.  Ch.  290-307,  affirmed 
by  Lord  Chancellor  Lyndhurst  on  appeal  (1  Phill.  Ch.  356),  said: 
"Undoubtedly,  an  ordinary  balance  in  the  banker '3  hands  is,  in  a 
sense,  a  debt  due  from  him.     Certainly,  he  may  be  sued  for  the  debt. 

But  it  may  be  equally  true  that,  in  a  sense,  it  is  ready  money 

The  term  'debt,'  however  correct,  is  not  colloquially  or  familiarly 
applied  to  the  balance  at  a  banking-house.  No  man  talks  of  his 
banker  being  in  debt  to  him.  Men,  speaking  of  such  a  subject,  say 
that  they  have  so  much  in  their  banker's  hands.  A  mode  of  ex- 
pression indicating  virtual  possession,  rather  than  a  right  to  wliich 
the  law  applies  the  term  'chose  in  action.'  ....  In  the  present  case 
the  intention  of  the  testatrix  was  not  to  give  a  mere  thing  in  action. 
"What  she  gave  was  the  money  in  the  banks — using  the  words  in 
their  popular  sense.  It  is  true  that  the  money  did  not  exist  in  specie, 
and  would  not  again  be  delivered  to  her  or  her  personal  representa- 
tives in  specie;  yet,  having  put  money  there,  which  was  still  tliere 
as  money,  liable  to  be  drawn  as  money,  so  she  designated  it  us 
money.  The  thing  she  bequeathed  she  drew  from  the  bank.  It  re- 
mained   the    identical   thing    bequeathed     until    disposed    of    in    some 

way    by    her If    the    money    remained    practically  the    same 

money,  then  the  removal  of  it  from  the  place  of  its  deposit  did  not 
amount  to  an  ademption.  The  place  of  deposit  was  merely  used  as 
descriptive  of  the  thing  bequeathed."  But  see  Bell's  Estate,  8  Pa. 
Co.  Ct.  Kep.  45i. 
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c.  As  to  Place  or  Locality. — Some  confusion  has  arisen  among  the 
authorities  as  to  the  effect  of  removing  goods  bequeathed  as  at  a 
particular  place.  Where  the  place  is  merely  descriptive,  removal 
to  another  location  is  immaterial:  In  re  Tillinghast,  23  E.  T.  121,  49 
Atl.  634;  Cunningham  v.  Eoss,  2  Cas.  t.  Lee,  272.  The  difficulty  arises 
in  determining  whether  the  place,  in  each  particular  instance,  is  de- 
scriptive. In  Norris  v.  Norris,  2  Coll.  719,  10  Jur.  629,  there  was  a 
bequest  of  furniture  in  a  certain  house;  subsequently  the  testator 
moved,  took  that  furniture  with  him,  and  bought  more.  It  was  held 
t"bat  the  bequest  was  not  adeemed,  being  a  general  gift.  So  where  a 
testator  gave  all  his  plate  and  linen  in  his  house  at  S.  to  his  wife,  he 
having  but  one  set  of  plate  and  linen,  which  wns  usually  romoved 
with  the  family  from  house  to  house,  and  at  the  time  of  his  death 
it  happened  to  be  at  B.,  the  country  house,  it  was  held  to  pass  to 
his  wife:  Land  v.  Devaynes,  4  Bro.  C.  C.  537. 

In  Houlding  v.  Cross,  1  Jur.,  X.  S.,  250,  a  testator  bequeathed  all 
the  furniture  which  should  be  in  a  certain  house  at  his  death,  iu 
which  he  lived  when  the  will  was  made;  subsequently  he  moved, 
taking  the  furniture  with  him,  and  it  was  held  to  be  adeemed:  See 
to  the  same  effect  Blagrove  v.  Coore,  27  Beav.  138;  Green  v.  Sy- 
monds,  1  Bro.  C.  C.  129,  note;  Colleton  v.  Garth,  6  Sim.  19;  Heseltine 
v.  Heseltine,  3  Madd.  276.  In  Shaftsbury  v.  Shaftsbury,  2  Vern. 
747,  after  the  bequest  of  the  goods  iu  a  certain  house,  the  steward 
of  the  testator,  in  the  latter 's  absence,  removed  them  to  another 
house,  on  account  of  the  expiration  of  the  lease.  It  was  considered 
an  ademption,  the  testator-  having  approved  the  move;  but,  if  it 
Lad  been  fraudulent!}'  done,  to  defeat  the  legacy,  or  by  tortious  act 
with  the  testator's  privity,  the  legacy  would  have  passed.  See,  gen- 
erally, Domvile  v.  Taylor,  32  Beav.  604. 

The  removal  of  goods  for  a  necessary  purpose  is  not  an  ademption 
of  a  specific  legacy:  Moore  v.  Moore,  1  Bro.  C.  C.  127,-  as  where  re- 
moved from  a  ship  if  likely  to  founder,  or  a  burning  house:  Chap- 
man V.  Hart,  1  Ves.  271,  in  which  case  a  distinction  is  made  between 
a  legacy  of  goods  on  board  a  ship  and  in  a  house. 

If  the  removal  be  temporary,  the  goods  pass,  as  the  intent  is  to 
return  them,  but  not  if  taken  permanently:  Spencer  v.  Spencer,  21 
Beav.  548.  Intention,  however,  alone  is  not  enough.  In  Beaufort 
V.  Dundonald,  2  Vern.  739,  one  devised  furniture  in  his  house  at 
D.  and  ordered  goods  to  be  carried  from  London  thereto,  making 
arrangements  with  carriers  for  that  purpose.  Before  the  goods 
were  removed  he  died,  and  they  were  held  not  to  pass  by  will,  the 
mere  intention  to  remove  them  not  being  sufficient. 

Where  a  testator  devised  goods  in  a  certain  house  at  his  death, 
and  the  tenant  in  possession  thereof  refused  to  allow  him  to  place 
certain  goods  there,  he  wishing  to  do  so,  and  in  consequence  of  such 
refusal  he  stored  them  in  farm  buildings  belonging  to  him,  where 
they  were  at  his  death,  there  was  no  ademption:  Eawlinsou  v.  Eaw- 
liuson,  L.  E.  3  Ch.  Div.  302. 


368  Americax  State  Keports,  A'ol.  95.     [Kentucky, 

VII.    Renewal  of  Leases. 

The  renewal  of  a  lease  devised  works  an  ademption,  for  it  is  the 
old  lease  alone  which  is  given,  and  that  is  gone:  Updike  v.  Thornton, 
100  111.  406;  Colegrave  v.  Manby,  6  Madd.  72;  Home  v.  Medcraft,  1 
Bro.  C.  C.  2i61;  Abney  v.  Miller,  2  Atk.  593.  It  is,  however,  a  question 
of  intention,  and  if  the  testator  so  desires  he  may  dispose  of  a  fu- 
ture interest  in  a  chattel  real:  Slatter  v.  Noton,  16  Ves.  Jr.  197; 
Colegrave  v.  Manby,  6  Madd.  72;  Carte  v.  Carte,  3  Atk.  174.  In  Digby 
V.  Legard,  Dick.  500,  the  renewal  of  leases  for  lives  was  held  a  revoca- 
tion as  to  them,  but  not  as  to  leases  for  years,  they  being  personalty. 
In  Porter  v.  Smith,  16  Sim.  251,  an  ademption  was  held  to  be  worked 
by  the  testator  taking  an  assignment  of  the  original  lease  bequeathed: 
See,  also,  Eudstone  v.  Anderson,  2  Ves.  418. 

Where  there  was  a  general  bequest  of  "all  my  leasehold  estates," 
and  the  testator  afterward  surrendered  and  took  a  new  lease,  a  revo- 
cation resulted:  James  v.  Dean,  11  Ves.  Jr.  383;  but  the  court  there 
held  it  depended  upon  the  context  of  the  whole  will,  whether  the 
general  doctrine  should  be  applied;  and  in  Stirling  v.  Lydiard,  3 
Atk.  199,  a  bequest  of  "all  and  singular  my  leasehold  estates"  was 
held  to  be  a  general  legacy,  and  the  subsequent  renewal  of  a  lease 
passed. 

VIII.     Demonstrative  Legacies. 

While  a  specific  legacy  is  subject  to  ademption  by  failure  of  the 
thing  bequeathed  to  be  in  esse  at  the  time  of  the  testator's  death, 
neither  general  nor  demonstrative  legacies  are  so  subject  thereto. 
It  therefore  becomes  of  the  highest  importance  to  distinguish 
between  these  kinds  of  bequests.  "A  demonstrative  legacy  is  a 
legacy  of  quantity,  with  a  particular  fund  pointed  out  for  its 
satisfaction,  and  it  is  so  far  general  and  differs  so  much  from 
one  properly  specific,  that  if  the  fund  be  called  in  or  fail,  the 
legatee  will  not  be  deprived  of  his  legacy,  but  be  permitted 
to  receive  it  out  of  the  general  assets;  yet  is  so  far  specific  that  it 
is  not  liable  to  abate  with  general  legacies  upon  a  deficiency  of  as- 
sets: 2  Lomax  on  Executors,  70;  2  Williams  on  Executors,  1252;  2 
Eedfiold  on  Wills,  137;  Corbin  v.  Mills,  19  Gratt.  (Va.)  438;  3  Porae- 
roy's  Equity  Jurisprudence,  sec.  1133";  Morris  v.  Garland,  78  Va. 
215.  And  see  Eoquet  v.  Eldridge,  118  Ind.  147,  20  N.  E.  733.  So 
where  a  testator  bequeathed  to  his  daughter  a  certain  sum  to  be  paid 
out  of  the  profits  of  certain  real  estate,  it  was  held  a  demonstrative 
legacy,  and  a  subsequent  disposition  of  that  estate  did  not  extin- 
guish the  legacy,  which  was  then  payable  out  of  the  general  assets: 
Welch's  Appeal,  28  Pa.  St.  363.  And  a  legacy  to  be  paid  out  of  the 
testator's  life  insurance  is  payable  out  of  the  general  assets  of  the 
estate  if  the  insurance  is  not  collected,  being  demonstrative:  Byrne 
v.  Hume,  86  Mich.  546,  49  N.  W.  576.     But  where  the  legacy  is  so 
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connected  with  the  fund  out  of  which  it  is  payable  that  the  legacy- 
find  fund  are  the  same,  it  is  specific:  Smith's  Appeal,  103  Pa.  St. 
559. 

A  bequest  of  "two  thousand  dollars  of  the  S.  W.,"  by  a  person 
owning  ten  thousand  dollars  worth  of  bonds  known  by  that  desig- 
nation is  demonstrative,  and  not  adeemed  by  the  payment  thereof 
to  the  testator:  Ives  v.  Canby,  48  Fed.  718.  See,  also.  Ma- 
honey  V.  Holt,  19  E.  I.  660,  36  Atl.  1;  Botkin  v.  Boykin,  21  S.  C. 
513;  Morriss  v.  Garland,  78  Va.  215.  The  collection  of  certain  claims 
against  the  government,  bequeathed  by  will,  was  held  to  adeem  the 
legacy,  if  paid  during  the  testator's  lifetime,  being  considered  spe- 
cific, and  not  demonstrative:  Georgia  Infirmary  Co.  v.  Jones,  37  Fed. 
750,  making  the  distinction  before  referred  to,  as  to  the  gift  out  of 
a  fund  and  the  identity  of  the  gift  with  the  fund. 

A  bequest  of  "the  sum  of  twelve  hundred  dollars  and  interest 
on  the  same  contained  in  a  bond  and  mortgage,"  described  in  the 
will,  with  a  subsequent  provision  that  the  same  is  given  the  legatee 
for  life,  with  a  limitation  over,  is  not  a  specific,  but  a  demonstra- 
tive, legacy,  and  is  not  adeemed  by  the  assignment  or  extinction 
of  the  bond  and  mortgage  in  the  lifetime  of  the  testator:  Giddings 
V.  Seward,  16  N.  Y.  365. 

IX.     Construction  "by  Court. 

In  construing  a  legacy,  courts  lean  in  favor  of  a  general  legacy. 
Where  they  are  clearly  defined,  they  will  be  given  their  legal  effect: 
Ludlam's  Estate,  13  Pa.  St.  188;  but,  unless  clearly  so  intended,  will 
not  be  so  construed:  Corbin  v.  Mills,  19  Gratt.  (Va.)  438.  The  rea- 
son for  thus  leaning  against  specific  legacies  is  stated  as  follows,  in 
Kunkel  v.  Macgill,  56  Md.  120:  "If  the  legacy  is  to  be  considered 
specific,  then  in  the  event  of  the  testator's  parting  with  the  thing 
or  property  bequeathed,  or  if  from  any  cause  it  should  be  lost  or  de- 
stroyed, the  legacy  fails.  Then  again,  such  legacies  are  not  liable 
to  abatement  with  general  legacies,  nor  are  they  liable  to  contribu- 
tion toward  the  payment  of  debts.  And  hence  the  inclination  on 
the  part  of  the  courts  to  construe  legacies  as  general,  unless  a  con- 
trary intention  plainly  appears. ' ' 

X.     Mortgage  as  Revocation  of  Devise. 

A  devise  is  not  revoked  by  a  mortgage  to  the  devisee:  Baxter  v. 
Dyer,  5  Ves.  Jr.  656,  overruling  Harkness  v.  Bayley,  1  Prec.  Ch.  514. 
In  McTaggart  v.  Thompson,  14  Pa.  St.  149,  however,  the  mortgage 
of  an  estate  devised  was  considered  a  revocation  pro  tanto. 

A  mortgage  executed  by  a  testator  after  making  his  will  does  not 

manifest  an  intention  to  revoke,  unless   the  will  or  the   instrument 

■creating  the  charge  shows  such  to  have  been  his  intention,  under  an 

Alabama  statute,  and  any  interest  or  right  of  redemption  or  other 

Am.    St.   Eep.,   Vol.    95-24 


370  Ameuican  State  Reports^  Vol.  95.     [Kentucky, 

right  remainiug  in   tiie  testator  at  his  death  would  fall  within  the 
operation  of  the  bequest:   Stubbs  v.  Houston,  33  Ala.  555. 

In  Yardley  v.  Holland,  L.  E.  20  Eq.  428,  the  court  held  that  the 
purchase  by  the  testator  of  the  equity  of  redemption  revoked  the 
devise  by  his  will,  not  only  of  the  beneficial  interest,  but  of  the  legal 
interest  in  the  mortgaged  property. 

XI.    Effect  of  Codicil  on  Adeemed  Legacies. 

The  authorities  uniformly  hold  that  the  confirmation  of  a  will  by 
a  codicil  does  not  set  up  a  legacy  which  has  been  adeemed  since  the 
execution  of  the  will:  Ware  v.  People,  19  111.  App.  196;  Howze  v. 
Mallett,  4  Jones  Eq.  (N.  C.)  194;  Alsop's  Appeal  9  Pa.  St.  374;  Gar- 
rett's Appeal,  15  Pa.  St.  212;  Montague  v.  Montague,  15  Beav.  565; 
Cowper  V.  Mantell,  22  Beav.  223;  Powys  v.  Mansfield,  3  Mylne  & 
C.  359;  Booker  v.  Allen,  2  Russ.  &  M.  270.  See,  also,  Sidney  v.  Sid- 
ney, L.  R.  17  Eq.  65. 

In  Hopwood  v.  Hopwood,  22  Beav.  488,  a  testator,  in  1829,  directed 
his  trustees  to  raise  five  thousand  pounds  for  his  son;  in  1835,  on  his 
son's  marriage,  he  covenanted  to  pay  five  thousand  pounds  to  the 
trustees  of  his  son's  settlement.  In  1850,  after  referring  to  the  leg- 
acy of  five  thousand  pounds  to  his  son,  he  directed  his  trustees  to 
raise  a  further  sum  of  seven  thousand  pounds.  It  was  held  that 
the  first  bequest  was  not  adeemed,  and  that  all  three  were  payable; 
and  that  it  was  a  question  of  intention  in  making  the  codicil. 

As  to  a  codicil  rebutting  the  presumption  of  ademption,  see  De 
GrofE  V.  Terpenning,  14  Hun  (N.  Y.),  301. 

Where  a  testator,  having  given  a  general  legacy,  by  a  subsequent 
instrument  makes  it  specific,  the  ademption  of  the  specific  legacy, 
without  more,  will  not  set  up  the  general  legacy:  Hertford  v.  Low- 
ther,  7  Beav.  107. 


EAILWAY   OFFICIALS   ETC.    ASSOCIATION   v.  JOHN- 
SON. 

[109  Ky.  261,  58  S.  W.  694.] 
INSURANCE  AGAINST  ACCIDENT— Death  by  Sunstroke.— 

A  death  by  sunstroke  must  be  regarded  as  due  to  external,  violent, 
and  accidental  means  within  the  meaning  of  a  policy  of  insurance,  if 
it,  while  exempting  the  insurer  from  liability  when  death  is  caused 
by  such  means,  specially  provides  that  if  an  injury  resulting  in  dis- 
ability or  death  is  caused  by  sunstroke,  then  the  liability  shall  be 
one-fourth  of  the  sum  otherwise  payable,  unless  the  insured  was  act- 
ing in  the  lino  of  his  duty  as  a  railway  employe,     (pp.  371,  372.) 
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Gordon  &  Gordon    and  M.  K.  Gordon,  for  the  appellant. 
C.  J.  "Waddell,  Eoy  Salmon  and  A.  Waddell,  for  the  appellee. 

263  WHITE,  J.  This  is  an  action  on  a  policy  of  insurance. 
After  a  demurrer  to  the  petition,  as  amended,  had  heen  over- 
ruled, appellant  declining  to  plead  further,  judgment  was  ren- 
dered for  appellee  as  by  default,  and  hence  this  appeal.     ■ 

The  petition,  as  amended,  alleges  a  contract  of  insurance  and 
death  of  the  insured,  which  was  caused,  as  is  alleged,  "solely 
by  reason  of  and  through  sunstroke  while  in  discharge  of  hi* 
duty  as  section  man  and  in  line  of  his  duty  as  railroad  em- 
ploye, and  that  such  death  was  external,  violent  and  accidental, 
within  the  meaning  of  the  policy,  and  was  covered  by  its  terms." 
The  provisions  of  the  policy  bearing  on  the  question  read : 
"The  insurance  under  this  policy  shall  extend  only  to  physical 
bodily  injury  resulting  in  disability  or  •  death,  as  hereinafter 
expressed,  and  which  shall  be  effected  while  this  contract  is  in 
force,  solely  by  reason  of  and  through  external,  violent  and  ac- 
cidental means,  within  the  terms  and  conditions  of  this  contract, 
and  which  shall  independently  of  all  other  causes,  immediately, 
wholly,  totally  and  continuously  from  the  date  of  the  accident 
causing  the  injury  disable  the  insured,  and  prevent  him  from 
doing  or  performing  any  work,  labor,  business  or  service  or  any 

part  thereof,  within  the  conditions  of  this  contract If 

any  injury  causing  disability  or  death  entitling  the  insured  to 
claim  benefits  under  the  provisions  of  this  policy  be  caused  or 
contributed  to  ....  by  sunstroke  or  freezing  while  not  in  the 
line  of  his  duty  as  a  railroad  employe,  ....  then,  in  such 
case,  the  limit  of  the  association's  liability  shall  be  one-fourth 
o''  the  sum  otherwise  payable,  anything  to  the  contrary  herein 

notwithstanding Injuries  intentionally  inflicted  by  the 

insured,  ....  or  injuries  or  death  caused  or  contributed  to  by 
disease  or  ^*^  infection,  ....  are  not  covered  by  this  policy." 
It  is  insisted  by  counsel  for  appellant  that  death  caused  solely  by 
sunstroke  while  in  the  discharge  of  duty  is  not  covered  by  the 
policy;  that  this  is  not  external,  violent,  or  accidental  injury, 
but  is  death  by  reason  of  disease;  and  that,  therefore,  there  can 
be  no  recovery.  If  we  were  to  go  to  the  adjudicated  cases  on 
this  subject,  or  to  reason  the  case  out,  much  might  be  said  the 
one  way  or  the  other.  But  we  are  not  left  to  an  interpretation 
of  this  policy  as  to  death  caused  by  sunstroke,  as  to  whether  it 
is  considered  accidental.  The  policy  itself,  after  providing 
that  injury  or  death  caused  or  contributed  to  by  disease  or  in- 
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fection  is  not  covered  by  the  policy,  expressly  provides  that  dis- 
ability or  death  caused  by  or  contributed  to  by  sunstroke  or 
freezing  while  not  in  the  line  of  his  duty  as  railroad  employe 
shall  reduce  the  liability  to  one-fourth.  There  is,  then,  an  ex- 
press liability  where  death  is  caused  by  sunstroke.  If  the  sun- 
stroke occurs  while  insured  is  not  in  the  line  of  his  duty,  the 
liability  is  one-fourth.  This  certainly  means  if  the  sunstroke 
be  received  wliile  in  the  discharge  of  his  duty  there  would  be 
full  liability.  The  lower  court,  being  of  this  opinion,  properly, 
we  think,  overruled  the  demurrer.  Judgment  affirmed,  with 
damages. 


As  to  What  is  Death  by  Accidental  Means  within  the  meaning  of  an 
accident  insurance  policy,  see  Smith  v.  Aetna  Life  Ins.  Co.,  115  Iowa. 
217,  91  Am.  St.  Rep.  153,  88  N.  W.  368;  Sargent  v.  Central  Ace.  Ins. 
€o.,  112  Wis.  29,  88  Am.  St.  Eep.  946,  87  N.  W.  796;  Keefer  v.  Pa- 
cific etc.  Ins.  Co.,  201  Pa.  St.  448,  51  Atl.  366,  88  Am.  St.  Eep.  822, 
and  cases  cited  in  the  cross-reference  note  thereto.  Evidence  of  the 
cause  of  death  is  the  subject  of  a  note  to  Meadows  v.  Pacific  etf^. 
Ins.  Co.,  .'50  Am.  St.  Rep.  441-443,  See  Travelers'  Ins.  Co.  v.  Clark, 
post,   p.   374,   and   note. 


NEWMAN"  v.  MANTLE. 

[109  Ky.  292,  58  S.  W.  783.] 
EXECUTION— Mortgaged   Chattels,   When  not   Snibject   to.— 

Mortgaged  personal  property  is  not  subject  to  levy  under  execution 
against  the  mortgagor,  if  it  has  been  surrendered  by  him  to  the 
mortgagee  to  be  sold  in  satisfaction  of  the  debt.      (p.   373.) 

Bugg  &  Wickliffe,  for  tlie  ap]:)ollant. 

J.  M.  Nichols  &  Son,  for  the  appellee. 

2»3  HOBSON,  J.  L.  0.  Stapp  and  W.  S.  Cooper  on  Sep- 
tember 19,  1894,  executed  to  appellant,  D.  P.  Newman,  a  mort- 
gage on  the  personal  property  here  in  contest,  to  secure  him  as 
their  surety  in  a  note  for  three  hundred  dollars.  On  February 
17,  189G,  by  a  written  agreement,  Newman  assumed  the  pay- 
ment of  the  note  on  which  he  was  surety,  secured  by  tlie  mort- 
gage, in  consideration  of  which  Stapp  and  Cooper  transferred 
and  delivered  to  him  the  mortgaged  property,  he  accepting  it 
in  full  satisfaction  of  the  mortgage.  The  property  was  then 
delivered  to  l^]ve  Stapp,  a  third  party,  as  agent  of  appellant, 
under  an  arrangement  that  he  should  sell  it,  and  apply  the  pro- 
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ceeds  to  the  payment  of  the  note,  and,  if  there  was  any  balance, 
pay  that  to  Stapp  and  Cooper,  After  all  this  had  been  done, 
appellee,  Mantle,  in  April,  189G,  caused  an  execution  to  be  is- 
sued in  his  favor  against  Tj.  0.  Stapp,  and  had  it  levied  on  the 
property.  Appellant  executed  a  claimant's  bond,  and  suspended 
the  sale  under  the  execution.  He  then  filed  this  proceeding, 
alleging  tliat  he  was  the  owner  of  the  property,  and  praying  the 
discharge  of  the  levy,  and  for  judgment  against  appellee,  and 
all  proper  relief.  Appellee  filed  an  answer  in  which  he  denied 
appellant's  title  to  the  property,  and  pleaded  that,  if  appellant 
liad  made  any  purchase  of  the  property,  it  was  done  to  cover 
it  up  from  Stapp's  debts,  and  that  Stapp  was  the  true  owner  of 
it.  The  case  was  submitted  to  a  jury,  and  appellant,  having 
proven  the  above  facts,  rested  his  case.  Appellee  then  moved 
the  court  to  instruct  the  jury  peremptorily  to  find  for  him, 
which  was  done;  and,  appellant's  motion  for  a  new  trial  having 
been  overruled,  he  has  appealed. 

It  is  insisted  that  the  peremptory  instruction  was  proper,  be- 
cause there  was  no  reply  to  appellee's  answer,  and  '^''^^  that  the 
affirmative  allegation  in  it  stood  admitted.  But  it  was  al- 
leged in  the  petition  that  appellant  was  the  absolute  owner  of 
the  property  and  in  possession  of  it  prior  to  the  issuing  of  the 
execution,  and  that  L.  0.  Stapp,  the  defendant  in  the  execu- 
tion, had  no  interest  whatever  in  the  property,  or  any  part  of 
it.  The  affirmative  allegations  of  the  answer  were  in  effect  only 
a  traverse  of  these  allegations  of  the  petition,  and  a  reply  was 
unnecessary.  It  is  also  insisted  that  the  instruction  was  proper 
because  the  proof  sliowed  that  appellant  was  not  the  alisolute 
owner  of  the  property,  but  Stapp  had  an  interest  in  it,  as  the 
surplus,  if  any.  arising  from  the  sale  of  it  after  the  payment  of 
the  note  was  to  be  paid  to  Stapp  and  Cooper,  While  mort- 
gaged property  may  be  sold  under  execution  subject  to  the 
mortgage,  it  docs  not  follow  that  it  may  be  seized  and  taken 
from  the  mortgagee  after  it  has  been  surrendered  to  him  to 
sell  in  satisfaction  of  it.  He  then  is  more  than  a  mortgagee, 
and  stands  as  a  bailee  as  to  the  surplus  over  and  above  the  mort- 
gage debt.  His  possession  is  rightful,  and,  being  acquired  be- 
fore the  issuance  of  the  execution,  cannot  be  disturbed  under  it. 
In  Freeman  on  Executions,  section  120,  the  rule  is  thus  stated: 
"The  only  obstacle  to  the  sale  of  pledged  property  under  execu- 
tion against  the  pledgor  is  that,  the  pledgee  being  entitled  to 
the  possession,  the  officer  has  no  right  to  seize  upon  the  prop- 
erty in  violation  of  the  rights  of  the  pledgee."     Again,  in  sec- 
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tion  121  it  is  said  that  property  held  by  a  bailee  may  sometimes 
he  levied  on,  but  it  is  added:  "Wlien  the  contract  of  bailment 
is  such  as  to  give  the  bailee  some  beneficial  interest  in 
the  property,  the  case  is  dill'oront.  An  officer  acting  under  an 
■execution  cannot  by  his  levy  obtain  or  transfer  any  greater  in- 
terest in  the  property  than  was  '^^^  possessed  by  the  defendant 
at  the  time  of  the  levy.  Hence,  if  a  bailee  has,  as  against  the 
owner,  the  right  to  retain  possession  of  the  property  for  a  speci- 
fied time,  he  has  the  same  right  as  against  an  officer  proceeding 
under  a  writ  against  the  owner.  The  officer  cannot,  in  such  a 
case,  lawfully  seize  the  property.'*  In  this  case,  pending  the 
action  in  the  lower  court,  the  property  was,  by  consent  of 
parties,  sold  by  the  sheriff,  the  proceeds  of  the  sale  to  be  held 
subject  to  the  result  of  the  litigation. 

On  the  facts  shown,  appellant  is  entitled  to  the  proceeds  of 
the  property,  to  the  extent  of  his  mortgage  debt.  Judgment 
reversed,  and  cause  remanded  for  a  new  trial  and  further  pro- 
ceedings consistent  with  this  opinion. 


Mortgaged  Chattels  remaining  in  the  possession  of  the  mortgagor 
are  subject  to  execution  against  him,  but  not  when  they  are  in  the 
possession  of  the  mortgagee:  Second  Nat.  Bank  v.  Gilbert,  174  111. 
485,  51  N.  E.  584,  66  Am.  St.  Eep.  306,  and  cases  cited  in  the  cross- 
reference  note  thereto.  See,  also,  Collins  v.  State,  3  Ind.  App.  542, 
50  Am.  St.  Kep.  298,  30  N.  E.  12. 


TEAVELEE'S  INSUEAXCE  COMPAXY  v.  CLABK. 

[109  Ky.  350,  59  S.  W.  7.] 
INSURANCE  AGAINST  ACCIDENT— Voluntary  Exposure  to 
XTunecessary  Danger— Knowledge  of  the  Insured.— To  entitle  an  in- 
surer to  exemption  from  liabil'ty  for  the  death  of  the  insured,  ou 
the  ground  that  he  voluntarily  'jxposed  himself  to  unnecessary  dan- 
ger, it  must  appear  that  he  knew  of  and  realized  the  danger  an"d  with 
such   knowledge    voluntarily   exposed   himself   to   it.     (p.   377.) 

INSURANCE  AGAINST  ACCIDENT.— The  Words  "Volun- 
tary Exposure  to  Unnecessary  Danger,"  when  employed  in  a  contract 
of  life  and  accident  insurance,  relate  to  dangers  of  a  substantial 
character  which  the  insured  recognizes  and  to  which  he,  nevertheless, 
consciously  and  purposely  exposes  himself,  intending  at  the  time  to 
assume   the   risk   of   the   danger,     (p.    378.) 

INSURANCE  AGAINST  ACCIDENT -Voluntary  Exposure  to 
Unnecessary  Danger. — One  who  lies  down  to  sleep  on  the  top  of  the 
boilers  of  a  steamboat,  and  is  there  injured  by  steam  escaping  from 
a  safety  valve,   is  not   guilty   of   voluntary   exposure   to   uuneccdsary 
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<lang:cr,  though  warned  not  to  sleep  there,  unless  he  was  eonscious 
of  the  danger  from  the  escaping  steam  from  the  safety  valve,  (p. 
879.) 

JURY  TRIAL.— An  Instruction  Which  Merely  Singles  Out  the 
Facts  upon  Wl'^ich  a  Party  Relies  to  escape  from  liability  is  properly 
refused,     (p.    379.) 

Henry  Burnett,  for  the  appellant. 

Wheeler  &  Worten  and  E.  ^Y.  Hines,  for  the  appellee. 

^^^  BURNAM,  J.  This  was  an  action  to  recover  on  a  policy 
of  accident  insurance.  The  policy,  among  numerous  other  ex- 
ceptions, provided  "that  the  insurance  did  not  cover  death  or 
injury  resulting  wholly  or  in  part  from  voluntary  exposure  to 
unnecessary  danger."  The  answer  alleged :  "That  the  decedent, 
Nelson  Clark,  did  voluntarily  expose  himself  to  unnecessary 
danger,  by  and  on  account  of  which  he  lost  his  life,  under  these 
circumstances:  The  night  before  he  was  injured  he  went  upon 
the  boiler  deck  of  the  steamer  'Jennie  Gilcrist'  ;  that  he  was 
not  employed  in  or  upon  said  boat,  and  had  no  business  on  said 
boat  at  the  time  spoken  of;  that  he  recklessly  and  carelessly 
got  upon  the  top  of  the  boilers  of  said  steamboat,  laid  dovm 
close  to  the  safety  pipe  of  said  boiler,  and  did  go  to  sleep ;  that 
the  officers  of  said  boat,  upon  discovering  said  Xelson  Clark  in 
this  dangerous  position,  commanded  him  to  leave  the  boat  im- 
mediately ^^'*  and  informed  him  of  the  great  danger  he  sub- 
jected himself  to  in  occupying  the  position  he  did  on  the  top 
of  said  boiler;  that,  in  spite  of  said  warning,  said  Nelson  Clark, 
without  the  knowledge  or  consent  of  the  officers  of  said  steam- 
boat, and  against  their  warning  and  advice,  again  mounted  to 
tlie  top  of  one  of  the  steam  boilers,  then  filed  with  steam  and 
again  laid  down  on  the  top  of  said  boiler,  close  to  the  safety 
valve,  and  went  to  sleep;  and  that  he  did  this  after  being  fully 
informed  and  advised  of  the  great  danger  of  such  a  proceeding 
on  his  part. 

"While  thus  lying  on  the  top  of  said  boiler,  the  steam  of  said 
boiler,  being  under  heavy  pressure,  broke  or  exploded  the  safety 
valve  on  the  top  of  the  steam  pipe,  and  thus  permitted  the 
steam  to  escape  onto  the  person  of  said  decedent.  Nelson  Clark, 
and  from  the  effects  of  which  he  afterward  died;  and  that,  but 
■for  negligence  and  recklessness  on  his  part,  the  decedent  would 
not  have  been  hurt." 

The  testimony  in  the  case  sliows  that  Nelson  Clark,  the  in- 
sured, was  employed,  with  a  number  of  other  laborers,  to  load 
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railroad  ties  on  barges  in  the  Cumberland  river.  A  steamboat 
Icnown  as  the  "Jennie  Gilcrist"  was  engaged  in  towing  the 
barges  from  point  to  point,  and  carried  with  her  a  little  shanty 
boat  provided  by  the  employer,  which  was  Tised  as  a  sleeping 
place  for  the  laborers,  being  fitted  up  with  bunks  for  that  pur- 
pose. 

Tn  the  month  of  March,  1897,  the  "Jennie  Gilcrist"  and  the 
shanty  boat  were  moored  on  the  bank  of  the  Cumberland  river. 
On  tlie  night  before  the  accident  the  shanty  boat,  having  be- 
come leaky,  sank  in  three  feet  of  water  before  its  occupants  dis- 
covered the  fact  that  it  had  sunk,  when  decedent,  in  company 
with  a  number  of  other  workmen,  went  from  the  shanty  boat 
to  the  steamboat,  and  slept  on  deck  around  and  about  the 
boilers.  The  next  day  the  water  was  ^^^  pumped  oiit,  and  the 
shanty  boat  raised,  and  the  next  night  a  siphon  pump  was  run 
all  night  to  keep  the  shanty  boat  from  sinking  again,  and  for 
this  purpose  steam  was  kept  up  in  the  two  boilers  of  the 
steamer  "Gilcrist"  under  the  supervision  of  the  watchman  of 
the  boat.  Between  9  and  10  o'clock  on  this  night  the  decedent 
laid  one  end  of  a  plank  upon  the  top  of  the  boiler  and  the  other 
upon  the  bulkhead  running  parallel  with  the  boilers,  and  laid 
down  upon  this  plank,  with  his  feet  toward  the  boilers,  and 
went  to  sleep.  During  the  night,  and  after  he  had  gone  to 
sleep,  the  steam  in  the  boilers  rose  above  the  limit,  and  the 
safety  valve,  in  steamboat  parlance,  "popped  ofp,"  striking  de- 
cedent with  such  force  as  to  knock  him  off  his  plank,  and  in- 
flicting upon  him  such  severe  scalds  and  burns  as  to  cause  his 
death.  Davis,  the  engineer  of  the  towboat,  testifies  that  he 
saw  decedent,  the  night  before  the  accident  occurred,  on  the 
top  of  one  of  the  boilers,  and  that  he  told  him  that  it  was  a 
daneorous  place  for  him  to  be,  and  to  get  down,  and  that  he 
did  so.  He  also  testifies  that  there  were  orders  from  the 
captain  of  the  boat  not  to  let  the  laborers  remain  on  the  tow- 
boat  at  niglit.  while  the  witness  Bryant  testifies  to  general 
orders  from  tlie  captain  forl:)idding  the  tie  men  from  coming 
on  the  steamboat;  and  to  some  extent  these  statements  are  cor- 
roborated by  the  witness  Phillips,  the  foreman  in  charge  of  the 
tie  men.  The  testimony  for  tlie  defendant  shows  tliat  the 
shanty  boat  was  in  a  very  dilapidated  condition,  and  was  only 
prevented  from  sinlcing  by  continual  pumping,  and  that  they 
slept  the  previous  night  on  the  towboat,  and  as  close  to  the 
boiler  as  possi1)lo,  on  account  of  the  inclement  weather,  without 
objection  from  anyljody.     Two  separate  jury  trials  resulted  in  a 
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verdict  for  appellee.  The  first  was  set  aside  and  a  new  trial 
granted  by  the  circuit  judge,  and  to  reverse  tlie  judgment 
Kse  rendered  pursuant  to  the  verdict  of  the  jury  upon  the  last 
trial  this  appeal  is  prosecuted. 

Appellant  bases  its  motion  for  a  new  trial  upon  three 
grounds :  1.  Because  the  court  erred  in  refusing  to  give  a  per- 
emptory instruction  at  the  conclusion  of  all  the  testimony;  2. 
Because  the  court  erred  in  refusing  to  give  jury  instruction 
"y"  asked  for  by  the  defendant;  3.  Because  the  verdict  of  the 
jury  is  not  supported  by  the  evidence  or  by  the  law  of  the  case. 

While  it  is  alleged  in  the  answer  of  appellant  that  the  de- 
ceased had  been  informed  by  some  of  the  officers  of  the  boat 
that  it  was  dangerous  for  him  to  be  on  top  of  the  boilers,  it  is 
not  averred  that  his  attention  was  called  to  danger  from  escap- 
ing steam,  and  there  is  no  testimony  which  conduces  to  show 
that  the  insured  was  conscious  that  he  was  in  any  danger  from 
escaping  steam,  or  that  his  attention  was  called  to  the  safety 
valvp,  or  to  the  fact  that  steam  might  escape  therefrom.  The 
mere  fact  that  he  had  been  told  that  it  was  dangerous  for  him 
to  be  on  top  of  the  boilers  is  not  sufficient  to  show  that  he 
knew  that  there  was  danger  from  sleeping  in  sucli  close  prox- 
imity to  the  steam  valve. 

The  testimony  shows  clearly  that  the  escape  of  steam  at  the 
tin:!e  the  insured  was  scalded  was  in  unusual  quantities.  To 
enable  appellant  to  escape  liability  under  the  provision  of  the 
policy  relied  on,  it  is  essential  that  it  should  show  that  the  as- 
sured knew  of  and  realized  the  danger  to  him  in  sleeping  in 
such  close  proximity  to  the  safety  valve,  and  that  with  such 
knowledge  he  purposely  and  consciously  exposed  himself  to 
such  risk.  In  the  case  of  Miller  v.  American  Mut.  Ace.  Ins. 
Co.,  92  Tenn.  167,  21  S.  W.  39,  the  court  said:  '"Consciousness 
is  necessary  before  there  can  be  voluntary  exposure  to  unnec- 
essary danger  within  the  ^^"^  meaning  of  the  condition  in  an 
accident  insurance  policy  against  liability  in  case  of  injury 
from  such  exposure.''  And  in  Travelers'  Ins.  Co.  v.  Eandolph, 
2-i  C.  C.  A.  305,  78  Fed.  754,  the  court  said:  "Voluntary  ex- 
])0sure  to  unnecessary  danger,  within  the  meaning  of  an  acci- 
dent insurance  policy  against  liability  for  injury  from  such 
exposure,  refers  only  to  dangers  of  a  real,  substantial  character, 
wliieh  the  insured  recognized,  and  to  which  he  nevertheless  pur- 
posely and  consciously  exposed  himself,  intending  at  the  time 
to  assume  all  risks  of  the  situation."  And  in  Lehman  v.  Great 
Eastern  etc.  Indemnity  Co.,  7  App.  Div.  427,  39  X.  Y.  Supp. 
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912,  the  court  said :  "To  constitute  voluntary  exposure  to  un- 
necessary dan2:er  within  the  meaning  of  such  a  condition,  an 
act  must  be  done  designedly,  and  not  accidentally,  and  must 
have  been  one  done  in  obedience  to  and  regulated  by  the  will 
of  the  person  who  does  it,  and  who  must  have  intentionally  and 
consciously  assumed  the  risk  of  the  obvious  danger."' 

In  Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  263,  48  Am. 
Rep.  205,  the  court  said:  "There  is  a  clear  distinction  between 
a  voluntary  act  and  a  voluntary  exposure  to  danger  within  the 
meaning  of  such  a  condition  in  an  accident  insurance  policy. 
Hidden  danger  may  exist,  and  exposure  thereto  without  knowl- 
edge of  the  danger  does  not  constitute  voluntary  exposure  to 
it."  In  the  case  of  Travelers'  Ins.  Co.  v.  Eandolph,  24  C.  C. 
A.  305,  78  Fed.  754,  Justice  Harlan  used  this  language:  "What 
do  the  words  S'oluntary  exposure  to  unnecessary  danger,'  in  the 
contracts  in  suit,  import?  The  words  'voluntary  exposure  to 
unnecessary  danger,'  literally  interpreted,  would  embrace  every 
exposure  of  the  insured  not  actually  required  by  the  circum- 
stances of  his  situation,  or  enforced  by  the  superior  will  of 
others,  as  well  as  every  danger  attending  such  an  exposure 
if  it  might  have  been  avoided  by  the  exercise  of  ordin- 
ary care  and  diligence  on  ^^*  his  part.  But  the  same 
words  may  be  fairly  interpreted  as  referring  to  dangers  of  a 
really  substantial  character,  which  the  insured  recognized,  but 
to  which  he  nevertheless  purposely  and  consciously  exposed 
himself,  intending  at  the  time  to  assume  the  risks  of  the  situa- 
tion. The  latter  is  most  favorable  to  the  insured,  does  no  vio- 
lence to  the  words  used,  is  consistent  with  the  object  of  accident 
insurance  contracts,  and  is,  therefore,  the  interpretation  which 
the  court  should  adopt."  In  the  light  of  these  opinions  tlie 
court  did  not  err  in  overruling  appellant's  motion  for  a  per- 
emptory instruction,  and  as  the  burden  of  proof  was  upon  ap- 
pellant, the  question  was  properly  submitted  to  the  jury. 

Appellant  complains  that  the  court  erred  in  refusing  to  give 
instruction  "y,"  which  is  as  follows :  "The  court  say  to  the  jury 
that  if  they  believe  from  the  evidence  that  the  decedent,  ISclson 
Clark,  just  before  he  was  injured,  lay  down  on  a  plank,  one 
end  of  which  rested  on  the  boiler  of  the  steamboat  ^Gilcrist'  and 
went  to  sleep  on  said  plank  while  the  boiler  was  Ulled  with 
steam,  and  tliat  in  the  position  he  occupied  he  was  directly  in 
line  of  or  under  the  safety  valve  which  was  on  said  boiler,  and 
that  while  he  was  asleep  he  was  injured  by  the  escape  of  steam 
from  said  safety  valve,  then  plaintiff  cannot  recover  in  this  ac- 
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tion  if  the  jury  shall  believe  that  the  position  in  which  the  de- 
fendant placed  himself  was  a  dangerous  position,  and  that  he 
voluntarily  placed  himself  in  said  position,  and  that  he  knew, 
wlien  he  placed  himself  close  to  the  nozzle  of  said  safety  valve, 
that  he  was  in  a  position  of  danger,  or  that  he  could  have  known 
it  by  the  exercise  of  ordinary  care." 

This  instruction  is  objectionable,  because  it  authorized  the 
jury  to  find  for  the  defendant  even  though  insured  may  have 
been  entirely  unconscious  of  the  danger  to  him  which  ^"^  might 
arise  from  steam  escaping  from  the  safety  valve.  It  is  also 
objectionable  as  it  singles  out  the  facts  on  which  appellant  re- 
lies to  escape  liability.  We  think  the  instructions  given  to  the 
jury  fairly  state  the  law  of  the  case,  and  are  in  accordance  with 
tlie  law  as  laid  down  by  the  text-writers  and  the  decisions  of 
tlie  appellate  courts  of  other  states  in  construing  the  excep- 
tions relied  on  in  accident  insurance  policies. 

For  the  reasons  indicated,  the  judgment  is  affirmed. 


The  Question  of  What  is  a  Voliintary  Exposure  to  Unnecessary 
Danger  was  considered  by  the  same  court  in  Campbell  v.  Fidelity 
etc.  Co.  of  New  York,  109  Ky.  661,  60  S.  W.  492.  The  insured  had 
been  a  member  of  the  police  force  of  Shelbyville,  but  had  been  re- 
moved therefrom,  and,  on  account  of  his  removal,  retained  a  griev- 
ance against  the  mayor  and  some  of  the  members  of  the  board  of 
trustees.  At  a  time  when  he  was  somewhat  under  the  influence  of 
intoxicants  he  became  noisy  and  disorderly,  for  which  he  was  re- 
proved by  a  policeman  named  Duncan,  and  urged  to  go  home.  He 
knocked  the  policeman 's  billy  from  under  his  arm  and  rolled  it  out 
of  reach  three  times  when  he  sought  to  recover  it.  The  insured  then 
drew  his  pistol  and  presented  it  at  Duncan's  head,  who,  seeing  him- 
self thus  threatened,  struck  up  the  pistol  and  drew  and  fired  his  own 
revolver,  inflicting  a  wound  from  which  the  insured  died  within  a  few 
minutes.  In  an  action  to  recover  upon  the  policy  insuring  against 
death,  the  defense  was  made  that  no  recovery  could  be  had  because 
of  the  condition  of  the  policy  exempting  the  insurer  from  liabilitv 
when  the  death  of  the  insured  was  due  to  his  voluntary  exposure  to 
unnecessary  danger.  The  court  relied  upon  and  quoted  from  the 
opinion  in  the  principal  case  to  the  efl:ect  that,  to  enable  the  in- 
surer to  escape  liability,  it  is  essential  that  it  should  show  that  the 
assured  knew  of  and  realized  the  danger,  and  that  with  such  knowl- 
edge he  purposely  and  consciously  exposed  himself  to  risk,  adding: 

"In  the  case  of  Travelers'  Ins.  Co.  v.  Randolph,  24  C.  C.  A. 
312,  78  Fed.  .761,  Mr.  Justice  Harlan  reviewed  a  number  of  cases 
passing  upon  the  question  of  the  construction  to  be  given  to  language 
of  doubtful  import   in  policies  of  insurance,  and   construed   the  lau- 
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giiage  here  under  consideration  as  follows:  'What  do  the  words  "vol- 
untary exposure  to  unnecessary  danger"  in  the  contracts  in  suit  im- 
port? In  First  Nat.  Bank  v,  Hartford  Fire  Ins.  Co.,  95  U.  S.  G73,  679, 
it  was  said  that,  if  a  policy  of  fire  insurance  was  so  framed  as  to  leave 
it  doubtful  whether  the  parties  intended  the  exact  truth  of  the  ap- 
plicant's statements  to  be  a  condition  precedent  to  a  binding  con- 
tract, the  court  should  lean  against  a  construction  that  imposes  upon 
the  assured  the  obligations  of  a,  warranty.  "Its  attorneys,  officers 
or  agents,"  the  court  observed,  "prepared  the  policy  for  the  purpose,, 
we  shall  assume,  both  of  protecting  the  company  against  fraud,  and 
of  securing  the  just  rights  of  the  assured  under  a  valid  contract  of 
insurance.  It  is  its  language  which  the  court  is  invited  to  interpret, 
and  it  is  both  reasonable  and  just  that  its  own  words  should  be  con- 
strued most  strongly  against  itself."  The  same  rule  was  recognized 
in  Thompson  v.  Insurance  Co.,  136  U.  S.  287,  297,  10  Sup.  Ct.  Kep, 
1019,  which  was  a  case  of  fire  insurance;  and  was  upheld  in  Travel- 
ers' Ins.  Co.  v.  McConkey,  127  U.  S.  661,  666,  8  Sup.  Ct.  E«p.  1360, 
as  applicable  in  a  case  of  life  insurance.  This  court  enforced  the- 
same  rule  in  Manufacturers'  Indemnity  Co.  v.  Dorgan,  16  U.  S.  App.. 
290,  309,  7  C.  C.  A.  581,  58  Fed.  945,  where  this  court,  speaking  by 
Judge  Taft,  said  that  all  language  in  life  policies  limiting  the  liabil- 
ity of  the  company  should  be  construed  favorably  for  the  insured; 
that  all  doubts  or  ambiguities  should  be  resolved  against  the  in- 
surer. The  words  "voluntary  exposure  to  unnecessary  danger,"  lit- 
erally interpreted,  would  embrace  every  exposure  of  the  assured  not 
actually  required  by  the  circumstances  of  his  situation,  or  enforced 
by  the  superior  will  of  others,  as  well  as  every  danger  attending 
sucli  exposure  that  might  have  been  avoided  by  the  exercise  of  caro 
and  diligence  upon  his  part.  But  the  same  words  may  be  fairlv  in- 
terpreted as  referring  only  to  dangers  of  a  real,  substantial  charac- 
ter, which  the  insured  recognized,  but  to  which  he  nevertheless  pur- 
posely and  consciously  exposed  himself,  intending  at  the  time  to 
assume  all  the  risks  of  the  situation.  Tlie  latter  interpretation  is 
most  favorable  to  the  assured,  does  no  violence  to  the  words  used, 
is  consistent  with  the  object  of  accident  insurance  contracts,  and  is 
therefore,  the  interpretation  which  the  court  should  adopt.  One  of 
the  accepted  meanings  of  the  word  "voluntary"  is,  "done  by  de- 
sign or  intention;  purposed;  intended":  Webster's  Dictionary.  Judge 
Clark,  who  presided  at  the  trial,  instructed  the  jury  that:  "Mere  neg- 
ligence or  inattention  is  not  an  exposure  to  danger  within  tiie  mean- 
ing of  the  policy— mere  thoughtlessness— but  it  requires  a  degree 
of  appreciation  of  danger  at  tlie  time  to  make  it  voluntarily  as- 
sumed,   and   a   voluntary   exposure If   you   find    that    standing 

on  the  platform,  under  all  circumstances  of  this  case,  taking  into 
account  his  position  on  the  train,  the  speed  of  the  train,  the  track, 
and  everything  else  that  makes  up  the  situation  where  the  accident 
occurred,  if  you  find  that  that  was   dangerous,  and  that,  being  con- 
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scions  of  the  danger,  he  took  a  position  that  exposed  him  to  it,  and 
death  resulted,  your  verdict  should  be  for  the  defendant,  otherwise 
for  the  plaintiff,  as  to  that  issue."  The  company  was  not  entitled 
to  a  more  favorable  interpretation  of  the  contract  than  this  instruc- 
tion indicated.'  We  think  the  law  applicable  to  the  case  at  bar 
upon  this  question  is  correctly  laid  down  in  the  citations  given, 
although  the  instructions  to  the  jury  should,  of  course,  not  be  given 
in  such  argumentative  form.  In  this  view  of  the  law,  instruction 
No.  4  is  obviously  erroneous.  It  submits  to  the  jury  the  question 
of  whether  Duncan  was  justified  in  shooting  Campbell,  and  that 
only.  Duncan's  justification  and  appellant's  contract  rights  may 
obviously  be  entirely  independent.  The  instruction,  moreover,  does 
not  present  to  the  jury  what  we  consider  an  essential  element  of 
the  defense  presented  under  this  language  of  the  policy,  viz.,  the 
consciousness  of  the  danger,  and  the  voluntary  exposure  to  it.  That 
tlie  assault  upon  Duncan  was  actually  dangerous  may  properly  be 
assumed  from  the  facts  in  this  record." 


Tohnitary  Exposure  to  Danger,  within  the  meaning  of  the  law  of 
accident  insurance,  is  a  conscious  or  intentional  exposure  involving 
gross  or  wanton  negligence:  Johnson  v.  London  etc.  Ins.  Ace.  Co., 
115  Mich.  86,  69  Am.  St.  Eep.  549,  72  X.  W.  1115;  De  Lov  v.  Trav- 
elers' Ins.  Co.,  171  Pa.  St.  1,  50  Am.  St.  Eep.  787,  32  Atl.  1108.  The 
test  seems  to  be.  Did  the  insured  appreciate  that  by  doing  the  act, 
he  was  putting  life  and  limb  in  hazard:  Smith  v.  Aetna  Life  Ins.  Co., 
115  Iowa,  217,  91  Am.  St.  Eep.  153,  88  N.  W.  368.  To  absolve  itself 
from  liability,  the  insurer  must  not  only  allege  and  prove  that  the 
insured  exposed  himself  to  danger,  but  also  that  he  knew  of  such 
danger  and  voluntarily  exposed  himself  to  it:  Conbov  v.  Eailwav 
Officials'  etc.  Assn.,  17  Ind.  App.  62,  60  Am.  St.  Eep.  L54,  46  N.  E. 
363.  See,  also,  Union  Casualty  Co.  v.  Harroll,  98  Tenn.  591,  60  Am. 
St.  Eep.  873,  40  S.  W.  1080;  Collins  v.  Bankers'  Ace.  Ins.  Co.,  96 
Iowa,  216,  59  Am.  St.  Eep.  367,  64  N.  W.  778;  Willard  v.  Masonic 
etc.  Ace.  Assn.,  169  Mass.  288,  61  Am.  St.  Eep.  285,  47  N.  E.  100'6; 
Sargent  v.  Central  Ace.  Ins.  Co.,  112  Wis.  29,  88  Am.  St.  Eep.  946, 
87  X.  W.  796;  note  to  Travelers'  Ins.  Co.  v.  Jones,  12  Am.  St.  Eep. 
272-274. 
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MORROW  V.  BAILEY. 

[109  Ky.  359,  59  S.  W.  2.] 

FRAUDULENT  CONVEYANCE— Homestead.— If  land  is  ex- 
empt as  a  homestead,  its  conveyance  cannot  be  in  fraud  of  creditors, 
^p.  382.) 

HOMESTEAD,  When  not  Liable  for  Pre-existing  Debts.— A 
homestead  cannot  be  made  liable  for  the  debts  of  the  owner  on  the 
ground  that  it  was  not  paid  for  until  after  such  debts  were  con- 
tracted, if  the  payment  for  it  was  made  by  selling  off  parts,  and  it 
is  the  residue  only  which  it  is  sought  to  be  subjected  to  execution, 
(p.  383.) 

Holt,  Alexander  &  Holt  and  H.  Tower,  for  the  appellants. 

John  G.  Bailey,  for  the  appellee. 

3«i  HOBSOX,  J.  Sam  Iklorrow,  on  October  11,  1884, 
bought  of  J.  W.  Givens  four  and  three-fourths  acres  of  land, 
for  which  he  agreed  to  pay  him  two  hundred  and  thirty-seven 
dollars  and  fifty  cents,  and  Givens  made  him  a  deed,  retaining 
a  lien  for  the  purchase  money.  Morrow  at  once  erected  a  cabin 
on  the  land,  and  moved  into  it  with  his  family.  In  the  years 
1885,  1886  and  1887  he  raised  crops  of  tobacco,  the  proceeds 
of  which  were  paid  Givens  on  the  land.  About  the  year  1891 
he  sold  off  to  four  other  parties  nearly  three  and  one-quarter 
acres  of  the  land,  and  they  paid  the  purchase  mioney  to  Givens. 
This  left  about  one  and  a  half  acres,  whicb  he  still  owned  free 
of  encumbrance  for  the  purchase  money,  except  five  dollars  due 
by  one  of  the  vendees,  and  still  unpaid.  Previous  to  this,  how- 
ever, in  the  year  1889,  Sam  Morrow  became  indebted  to  the  ap- 
I'cllee,  Bailey,  in  the  sura  of  twenty-five  dollars,  for  which 
Bailey  recovered  a  judgment  against  liim.  In  October,  1892, 
Bailey  caused  an  execution  on  his  judgment  to  be  levied  on 
one  and  one-half  acres  of  the  land  still  owned  by  Morrow,  and 
liad  it  sold,  and  in  due  time  obtained  a  writ  of  possession  against 
Morrow  for  it.  About  the  time  that  the  execution  was  levied 
on  the  land,  Morrow  conveyed  it  by  deed  to  appellants,  and 
they  filed  this  suit  against  BaiJey  to  prevent  his  disturbing  them 
in  the  enjoyment  of  the  property  or  executing  his  writ  of  pos- 
session against  them.  The  court  below,  on  final  hearing,  dis- 
missed their  petition. 

The  deed  from  Sam  Morrow  to  appellants  was  without  valu- 
able consideration,  and  was  void  as  against  his  creditors,  if  the 
land  was  then  subject  to  execution.     But  if  the  land  was  then 
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exempt  as  a  homestead,  appellee,  as  a  creditor,  was  not  preju- 
diced by  the  conveyance;  for  he  ^^*^  could  not  have  subjected 
the  land  to  his  debt  in  that  event,  if  the  conveyance  had  not 
been  made.  The  proof  is  clear  that  the  whole  land  was  not  of 
value  over  three  hundred  dollars;  that  the  improvements  were 
all  erected  on  it  several  years  before  appellee's  debt  was  created ; 
and  that  Morrow  had  resided  on  it  with  his  family  since  about 
the  time  of  the  purchase. 

The  only  ground  upon  which  it  is  claimed  that  the  land  was 
subject  to  appellee's  execution  is  that  when  his  debt  was  created 
the  land  had  not  been  paid  for,  and  that,  as  it  was  paid  for 
after  the  creation  of  his  debt,  it  was  not  exempt  as  a  home- 
stead: Moseley  v.  Bevins,  91  Ky.  269,  15  S.  W.  527. 

But  it  will  be  observed  that,  although  the  land  was  paid  for 
in  part  after  the  creation  of  appellee's  debt,  the  payment  was 
made  by  selling  off  parts  of  the  original  tract,  the  vendees  pay- 
ing the  purchase  money  directly  to  Givens,  and  tlnis  releasing 
the  remainder  of  the  land.  The  case  Avould  be  essentially  the 
same  if  Sam  Morrow  had  rcconveyed  to  Givens  the  lots  he  thus 
sold  to  these  parties,  and  Givens  had,  in  consideration  of  the 
conveyance  to  him  of  these  lots,  released  his  lien  upon  the  re- 
mainder still  held  by  Morrow.  The  statute  provides  that  the 
homestead  shall  not  exist  "if  the  debt  or  liability  existed  prior 
to  the  purchase  of  the  land,  or  of  the  ere^^tion  of  the  improve- 
inents  thereon":  Ky.  Stats.,  sec.  1702.  The  fact  that  Morrow 
bought  more  land  than  he  could  pay  for,  and  extinguished  the 
lien  on  the  land  by  selling  off  the  part  that  he  could  not  pay 
for,  so  as  to  leave  him  a  part  of  the  land  not  unencumbered  does 
not  bring  him  within  the  letter  or  spirit  of  this  statute.  He 
in  fact  purchased  and  paid  for  that  part  of  the  land  which  was 
left  to  him,  and  erected  his  improvements  on  it,  before  ap- 
pellee's debt  was  created.  The  vendor's  '^**^  lien  was  the  first 
charge  on  all  of  the  land.  If  this  had  been  foreclosed,  and  the 
three  acres  sold  to  satisfy  it,  undoubtedly  IMorrow  would  have 
been  entitled  to  his  homestead  in  the  remainder  of  the  land, 
and  when  he  did  himself  what  the  court  would  have  done  the 
result  must  be  the  same. 

It  follows,  therefore,  that  the  land  was  exempt  from  execu- 
tion as  a  homestead  at  the  time  of  the  levy  and  sale  under  the 
execution,  and  that  appellants  were  entitled  to  the  relief  sought. 

Judgment  reversed,  and  cause  remanded  for  a  judgment  and 
further  proceedings  not  inconsistent  with  this  opinion. 
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The  Transfer  of  a  Homestead  cannot  be  in  fraud  of  tlie  grantor '3 
creditors:  First  Nat.  Bank  v.  Browne,  128  Ala.  557,  86  Am.  St.  Rep. 
356,  29  South.  552;  Eagle  v.  Smylie,  126  Mich.  612,  85  N.  W.  1111, 
86  Am.  St.  562,  and  casea  cited  in  the  cross-reference  note 
thereto.  See,  in  this  connection,  Hamby  v.  Lane,  107  Tenn.  698, 
89  Am.  St.  Rep.  967,  64  S.  W.  1067;  Dulion  v.  Harkness,  80  Miss. 
8,  92  Am.  St.  Rop.  563,  31  South.  416. 

A  Homestead  May  he  Purchased  with  nonexempt  property,  as 
against  pre-existing  debts  not  reduced  to  judgment:  Paxton  v.  Sut- 
ton, 53  Neb.  81,  68  Am.  St.  Rep.  589,  73  N.  W.  221.  In  this  case 
it  is  said  that  one  may  apply  nonexempt  property  to  the  discharge 
of  encumbrances  on  a  homestead,  and  claim  the  whole  property  as 
exempt,  citing  Randall  v.  Buffington,  10  Cal.  493;  In  re  Henkel,  2 
Saw.  350,  Fed.  Cas.  No.  6362. 


JAEBOE  V.  SHIVELEY. 

[109  Ky.  402,  59  S.  W.  328.] 

MORTGAGE— Renewal  of  Note.— If  a  mortgage  is  given  to 
secure  a  debt,  a  change  in  the  debt  by  the  giving  of  a  new  note  does 
not  deprive  the  mortgagee  of  the  benefit  of  his  security,     (p,   386.) 

SURETY— Mortgage  to  Secure  is  not  Released  by  the  Execu- 
tion of  a  New  Note. — If  a  mortgage  is  given  to  secure  sureties,  and 
they  and  the  principal  are  subsequently  obliged  to  give  a  new  note 
in  renewal  of  the  old  one,  the  mortgage  continues  in  force  for  the 
purpose  of  indemnifying  them  for  payments  which  they  may  be 
compelled  to  make  on  the  note  of  renewal,     (p.  387.) 

C.  S.  Hill,  for  the  appellant. 

John  McChord  and  Wright  &  Mo??,  for  the  appellee. 

403  BURN  AM,  J.  The  appellee,  Robert  Shiveley,  instituted 
suit  in  equity  against  William  B.  Moser  and  wife  on  two  notes, 
for  one  hundred  and  eighty-seven  dollars  and  fifty  cents  each, 
dated  on  the  sixth  dav  of  February,  1895,  and  due  respectively 
on  the  first  days  of  January  and  July,  189(5,  and  asked  for  the 
enforcement  of  a  mortgage  lien,  given  simultaneously  with  the 
execution  of  the  notes,  on  a  tract  of  three  hundred  and  twehe 
acres  of  land,  to  secure  their  payment.  Subsequently  appel- 
lants, John  Jarboe  and  C.  B.  Luckett,  filed  a  petition  to  be  made 
parties  to  the  proceeding,  and  made  same  a  cross-petition  against 
Moser  and  wife,  and  alleged  that  they  each  became  sureties  for 
the  defendant  W.  B.  Moser  on  a  note  executed  to  C.  L.  Ballard 
on  the  seventeenth  day  of  February,  1882,  for  the  sum  of  two 
hundred  and  twenty  dollars,  and  so  continued  as  sureties  on 
said  note  to  Ballard  until  the  eighteenth  day  of  June,   1892, 
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■when  they  and  the  principal,  W.  B.  Moser,  were  compelled  to, 
and  did,  borrow  from  the  Marion  National  Bank  of  Lebanon, 
Kentucky,  the  sum  of  two  hundred  and  fifty-two  dollars,  with 
■which  to  pay  the  note  to  Ballard's  executor ;  that  Moser  executed 
to  the  bank  his  note  for  this  amount,  with  petitioners  continu- 
ing as  his  sureties,  and  with  the  proceeds  of  which  they  paid 
Ballard's  executor  the  principal  and  interest  of  the  'original 
note;  that  since  the  execution  of  the  note  to  the  ^^"*  bank  it 
lias  been  renewed  by  Moser,  with  these  petitioners  as  sureties, 

from  the  day  to  the  day  of ,  1898;  that 

on  the  tenth  day  of  September,  1898,  the  Marion  National  Bank 
instituted  suit  thereon  against  Moser  and  petitioners,  and  re- 
covered judgment  thereon  for  two  hundred  and  ninety-four  dol- 
lars and  ten  cents,  and  ten  dollars  and  thirty-five  cents  costs, 
and  that  the  petitioners  were  compelled  to,  and  did,  pay  said 
judgment  and  costs,  as  Moser  was  insolvent;  that  at  the  time 
they  signed  said  note  to  Ballard,  above  set  out,  IMoser  and  wife, 
in  order  to  indemnify  them  against  loss  on  account  of  their 
suretyship,  did,  on  the  seventeenth  day  of  February,  1882,  exe- 
cute a  mortgage  to  said  petitioners  on  the  same  tract  of  land 
mortgaged  to  appellee,  and  they  allege  that  by  virtue  of  said 
mortgage  they  have  lien  on  the  land  to  secure  a  repayment  to 
them  of  the  money  so  paid  to  the  bank,  superior  to  the  claim 
of  plaintiff.  A  general  demurrer  was  filed  and  overruled  to 
the  answer  of  appellants.  Thereupon  appellee  filed  answer  to 
the  cross-petition  of  Jarboe  and  Luckett,  in  which  he  alleges, 
in  substance,  that  the  mortgage  executed  by  Moser  and  wife  to 
appellants  for  two  hundred  and  twenty  dollars  had  been  fully 
paid  off  at  the  time  the  note  was  so  executed  by  Moser  to  the 
bank,  to  which  appellants  demurred,  and  the  court  sustained 
ihe  demurrer  to  the  answer  to  the  cross-petition  of  appellants, 
and  carried  it  back,  and  dismissed  their  petition,  in  effect  hold- 
ing that  the  payment  of  the  debt  due  Ballard's  executor  with 
the  inoney  borrowed  from  the  bank  Avas  a  satisfaction  and  dis- 
charge of  the  mortgage,  notwithstanding  the  fact  that  appel- 
lants continued  as  sureties  for  Moser  on  the  note  to  the  bank, 
and  were  subsequently  compelled  to  pay  it. 

The  mortgage,  after  reciting  the  borrowing  of  the  money  from 
Ballard,  and  the  suretyship  of  appellants,  says :  "Now,  in  order 
to  save  Pi.  J.  Jarboe  and  C.  P.  Luckett  ^**^  harmless  in  said 
suretyship,  we  have  this  day  sold  and  mortgaged,"  etc.  The 
question  is,  lias  this  condition  of  the  mortgage  been  complied 
with  ?  Have  Jarboe  and  Luckett  Ijcen  held  hannless  in  the 
Am.   St.   Eep.,   Vol.   95—25 
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liability  incurred  for  Moser  upon  the  faith  of  the  lien  given 
tliem  by  the  mortgage?  While  the  original  debt  to  Ballard 
was  paid,  appellants  were  not  discharged  from  liability.  On 
the  contrary,  they  were  compelled  to  incur  a  new  liability  to 
the  bank  in  order  to  secure  the  funds  with  which  to  pay  Bal- 
lard's executor,  and  were  finally  compelled  to  pay  the  debt  ta 
the  bank.  The  contingent  liability  had  now  become  a  real  one. 
It  was  held  by  this  court  in  Burdett  v.  Clay,  47  Ky.  295 : 
"When  a  mortgage  is  given  to  secure  a  particular  debt,  a  change 
of  the  debt  by  taking  a  new  note  does  not  deprive  the  mortgagee 
of  the  benefit  of  the  mortgage  security,  and  the  assignment  of 
a  note  secured  by  a  mortgage  carries  with  it  the  mortgage  lien, 
which  is  not  destroyed  by  the  renewal  of  the  note  to  the  as- 
signee; nor  was  the  security  lost  by  the  taking  of  a  new  note 
with  personal  security,  or  a  second  mortgage.^'  And  in  Eoberts 
V.  Bruce,  91  Ky.  379,  15  S.  W.  872,  it  was  held  "that  when  a 
surety,  in  order  to  enable  the  principal  to  raise  the  money  to 
pay  the  debt  for  which  he  is  bound,  becomes  surety  to  a  new 
creditor,  he  is  entitled,  notwithstanding  the  change  in  the  cred- 
itor to  retain  any  indemnity  in  his  possession  or  under  his  con- 
trol." In  Louisville  Banking  Co.  v.  Leonard,  90  Ky.  lOG,  13 
S.  W.  521,  it  was  held  that  a  mortgage  upon  real  estate  for 
a  certain  sum,  given  to  secure  future  advances,  was  valid.-  In 
Moore  v.  Thompson,  100  Ky.  231,  37  S.  W.  1042,  it  was  held 
"that  where  a  maker  of  accommodation  notes  executes  to  the 
payee  and  his  sureties  a  mortgage  to  indemnify  them  as  his 
sureties  and  indorser,  and  upon  the  maturity  of  the  notes  they 
Mere  renewed  by  "****'  the  accommodation  indorser  and  all  of 
the  original  securities  except  one,  the  name  of  the  original  prin- 
cipal being  left  off  of  the  mortgage  made  to  indemnify  them,  he 
was  not  released,  it  satisfactorily  appearing  that  the  new  notes 
were  given  for  the  same  debt.''  .  Brandt  (Brandt  on  Suretyship 
and  Guaranty,  section  188)  says:  "Where  a  mortgage  is  given 
for  t!ie  indemnity  of  a  surety,  it  remains  valid  for  that  purpose, 
notwithstanding  the  evirlence  of  the  debt  or  the  instrument  by 
which  the  surety  is  bound  may  be  changed."  And  he  illustrates 
the  principle  by  a  reference  to  Patterson  v.  Martin,  7  Ohio,  225, 
where  it  was  held  "that  a  mortgage  to  secure  accommodation  in- 
dorsers  on  a  note  payable  to  a  particular  bank,  and  so  de- 
scribed in  the  mortgage,  is  valid  to  secure  tlie  same  indorsers, 
though  that  bank  did  not  discount  tlie  note,  and  another  bank 
discounted  a  similar  note  for  the  same  purpose,  with  the  same 
indorsers."'     In  Jones  on  ^lortgages,  fifth  edition,  section  924, 
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it  is  said:  "No  change  in  the  form  of  indebtedness  or  in  the 
mode  or  time  of  payment  will  discharge  the  mortgage.  The 
mortgage  remains  a  lien  until  the  debt  it  was  given  to  secure  is 
satisfied,  and  is  not  affected  by  a  change  of  the  note,  or  by  giv- 
ing a  different  evidence  of  the  debt.'^  And  in  section  926  the 
same  authority  says:  "Whetlier  a  new  note  shall  be  treated  and 
have  effect  between  the  parties  as  a  payment  of  the  former  one, 
for  which  it  is  substituted,  will  depend  upon  the  purpose  and 
understanding  of  the  parties  to  the  transaction,  -which  may  be 
determined  by  express  agreement,  or  by  the  circumstances  at- 
tending the  transaction."  The  American  and  English  Ency- 
clopedia of  Law  (fir.st  edition,  volume  15,  page  870)  says:  "A 
mortgage  lien  will  only  be  extinguished  by  payment  or  release, 
or  by  some  act  operating  as  an  estoppel;  and  therefore  '***'''  the 
continued  existence  of  a  mortgage  remains  unaffected  by  the 
substitution  of  a  new  note  or  bond,  or  by  the  giving  of  an  in- 
strument of  a  wholly  different  character  to  that  of  the  original 
evidence  of  indebtedness,  or  even  by  the  execution  of  a  new 
note  and  mortgage,  if  the  mortgage  is  left  undischarged.  So 
long  as  the  indebtedness  in  fact  remains,  any  change  in  the 
evidence  of  it  shall  not  be  allowed  to  prejudice  the  security." 
It  may  be  stated  as  a  general  rule  that  a  change  in  the  form 
of  a  debt  docs  not  satisfy  the  mortgage  given  to  secure  it,  un- 
less it  is  so  intended  to  operate.  It  can  only  be  destroyed  by 
the  payment  or  discharge  of  the  debt,  or  by  release  of  the  mort- 
gage. This  is  a  rule  in  equity  sanctioned  by  many  adjudicated 
case.?.  More  form  is  disregarded.  The  substance  only  is  con- 
sidered. The  appellants  liave  never  been  discliarged  from  the 
original  liability,  and  there  was  no  purpose  or  intention  to 
waive  the  mortgage  lien  given  to  protect  them  by  the  mere 
change  in  the  payee  of  tlie  lir.l)ility  so  incurred  by  tiicra,  and  it 
does  not  necessarily  have  this  effect.  The  circuit  judge  erred 
in  sustaining  the  demurrer.  Judgment  reversed  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion. 


TJie  T(iJ:hifj  of  a  New  Note  in  siibstitution  for  one  scoured  by  a 
mortgage  does  not  discharge  the  mortgage,  unless  such  is  the  inten- 
tion of  the  parties:  Anstin  v.  Bailey,  64  Vt.  367,  33  Am.  St.  E-ep. 
932,  24  Atl.  245;  Bunker  v.  Parron,  79  Me.  62,  1  Am.  St.  Rep.  282, 
8  Atl.  253;  Kern  v.  Hotaling,  27  Or.  205,  50  Am.  St.  710,  40  Pac. 
168. 
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CUETIS  V.  HELTOK 

[109  Ky.  493,  59  S.  W.  745.] 
HOMESTEAD  Acquired  with  Check  for  Pension  Moneys.— A 
homestead  acquired  in  exchange  for  a  check  issued  for  pension  mon- 
eys exempt  from  execution  is,  nevertheless',  subject  to  execution  on 
a  debt  created  previously  to  the  purchase  of  such  homestead,  (p. 
389.) 

B.  F.  Day  &  Son  and  A.  T.  Wood,  for  tlie  appellant. 

494Q.UFFY,  J.  Certain  creditors  of  the  appellant  Curtis 
obtained  judgments  and  caused  executions  to  issue  thereon,  whicli 
were  levied  on  twenty  acres  of  land  as  the  property  of  said  Curtis, 
and  the  same  was  purchased  by  the  appellee  under  sale  made  by 
virtue  of  said  execution,  and  afterward  instituted  the  proceeding 
to  obtain  possession  of  said  land.  The  appellant  made  defense  by 
answer,  the  substance  of  which  is  that  he  is  a  bona  fide  house- 
keeper, with  a  family,  and  was  residing  upon  said  land  at  the 
time  the  judgments  were  rendered  and  sale  made,  and  that  said 
land  was  worth  less  than  one  thousand  dollars,  and  claimed  that 
it  was  exempt  from  execution.  The  answer  further  shows  that 
he  received  a  pension  amounting  to  less  than  one  thousand  dol- 
lars for  services  as  a  volunteer  soldier  in  the  service  of  the 
United  States,  that  a  pension  check  therefor  was  issued  to  him, 
and  that  by  the  laws  of  the  United  States  and  of  Kentucky  the 
same  was  in  no  way  subject  to  the  payment  of  debts,  and  was 
exempt  from  attachment,  distress  or  execution.  It  is  further  al- 
leged that,  without  converting  said  check  into  money,  lie  ex- 
changed the  same  for  the  land  in  controversy,  and  that  said  land 
is  worth  less  than  one  thousand  dollars,  and  that  ]ie  paid  no 
other  sum  except  the  pension  cherk  tlierefor,  and  that  he  owned 
no  other  land  except  the  land  in  controversy.  '***^'*  The  court 
sustained  the  demurrer  of  the  appellee  to  said  answer,  and,  the 
appellant  failing  to  plead  further,  judgment  vas  rendered  in 
favor  of  the  appellee,  and  from  that  judgment  this  appeal  is 
prosecuted. 

The  contention  of  appellant  is  tliat  tlie  pension  clieck  or 
money  could  in  no  event  be  sul)jected  to  the  payment  of  the 
debt  in  question,  and  therefore  he  had  a  riglit  to  invest  it  in  a 
homestead,  which  was  in  like  manner  exempt  from  seizure  and 
sale.  It  is  certain  thnt  the  ponsiou  check  could  not  liave  been 
subject  to  the  payment  of  tlie  deijt  in  question.     We  are  referred 
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by  appellant  to  various  decisions  of  this  court  holding  that  a 
party  may  sell  his  homestead,  and  invest  the  proceeds  in  another 
homestead,  which  will  remain  exempt  from  execution.  "We  are 
also  referred  to  decisions  sustaining  the  right  of  the  owner  of  a 
liomestead  to  make  any  disposition  thereof  that  he  desires  to. 
For  instance,  he  may  make  a  voluntary  conveyance  of  same,  or 
he  may  convey  it  to  a  creditor  with  a  view  to  prefer  such  cred- 
itor to  other  creditors,  and  no  such  conveyance  can  be  success- 
fully attacked,  or  set  aside,  or  subjected  to  the  payment  of  any 
debt:  See  Brame  v.  Craig,  12  Bush,  404;  Pribble  v.  Hall,  13 
Bush,  61;  Cooper  v.  Arneft,  95  Ky.  603,  26  S.  W.  811;  Lear  v, 
Totten,  14  Bush,  101 ;  Musgrave  v.  Parish,  10  Ky.  Law  Eep.  998, 
11  S.  W.  464.  It  is  insisted  for  appellant  that  the^same  prin- 
ciple should  be  applied  to  the  investment  or  reinvestment  of  the 
pension  in  question,  it  being  contended  that  the  reasoning  of 
the  decisions,  supra,  should  apply  to  the  investment  of  the  pen- 
sion aforesaid;  the  contention  being  that  the  reason  for  the 
doctrine  announced  in  the  decision  supra  is  that,  the  homestead 
being  exempt  from  execution,  no  creditor  has  a  riglit  to  com- 
plain of  any  disposition  that  the  owner  may  make  of  the  home- 
stead; that  no  creditor  could  look  to  the  '*^^  homestead  for  the 
payment  of  his  debt,  and  hence  could  not  be  prejudiced  by  the 
disposition  made  of  it;  and  that,  the  laAv  being  the  same  as  to 
a  pension,  the  same  doctrine  should  be  applied  to  the  disposition 
made  thereof.  We  have  carefully  considered  the  argument  of 
appellant,  and  concede  that  there  is  much  force  in  his  reason- 
ing. But  this  court  has  expressly  decided  the  question.  There 
is  no  claim  in  this  case  that  the  debt  originally  sued  on  was  cre- 
ated after  the  purchase  of  tlie  homestead,  and  the  sole  question 
is  whether  the  land  is  exempt  from  execution  because  purchased 
with  a  pension  check,  which  is  coufessedly  beyond  the  reacli  of 
creditors.  This  court,  in  Johnson  v.  Elkins,  90  Ky.  1G3,  13  S. 
W.  448,  considered  and  decided  the  identical  question  involved 
in  the  case  at  bar.  The  coiirt  said  :  "It  appears  that  the  land 
was  paid  for  witli  pension  money  of  the  debtor,  drawn  from  the 
United  States  government.  The  money  itself  never  came  to 
his  hands.  The  check  for  it  did.  and  was  indorsed  by  him  to 
one  Hoover,  who,  for  the  del)tor,  drew  the  money  upon  it,  and 
out  of  it  paid  Xoe  for  the  laud.  It  is  now  chiimed  that  the 
money,  when  paid  to  Xoe,  was  in  the  course  of  transmission  to 
the  pensioner,  and  being,  therefore,  exempt  from  seizure  for  the 
debts  of  the  pensioner  by  the  United  States  statute,  it  was  no 
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fraud  upon  his  creditor  to  invest  it  in  the  land  and  have  the 
deed  taken  to  the  wife.  Section  4747  of  the  Eevised  Statutes 
of  the  United  States  provides :  ''So  sum  of  mone}^  due,  or  to  be- 
come due,  to  any  pensioner  shall  be  liable  to  attachment,  levy 
or  seizure  by  or  under  any  legal  or  equitable  process  whatever, 
whether  the  sum  remains  with  the  pension  office,  or  any  officer 
or  agent  thereof,  or  is  in  course  of  transmission  to  the  pensioner 
entitled  thereto,  but  shall  inure  wholly  to  the  benefit  of  '*^"  such 
pensioner.  '  It  has  been  repeatedly  decided  by  this  court  that, 
after  the  money  reaches  the  hands  of  the  pensioner,  it  is  no 
longer  exempt :  Robion  v.  Walker,  82  Ky.  60,  56  Am.  Rep.  878 ; 
Hudspeth  v.  Harrison,  6  Ky.  Law  Rep.  304.  In  the  last- 
named  case  it  was  held  that  the  fact  that  the  land  was  pur- 
chased with  pension  money  did  not  exempt  it  from  liability  for 
the  pensioner's  debts.  In  the  case  of  Sims  v.  Walsham,  9  Ky. 
Law  Rep.  912,  7  S.  W.  557,  the  money  itself  did  not  come  to 
the  hands  of  the  pensioner,  but  a  check  did,  and  he  transferred 
it  to  another  person,  with  directions  to  draw  the  money,  and 
pay  it  to  his  sons,  to  be,  and  which  was,  used  by  them  in  paying 
for  land,  which  was  conveyed  to  them.  It  was  held  that  the  land 
so  held  by  them  by  voluntary  conveyance  was  liable  for  the 
pensioner's  debt.  These  cases  are  decisive  of  this  one,  so  far 
as  this  question  is  concerned."  This  decision  and  the  other  de- 
cisions therein  referred  to  are  conclusive  as  to  the  question  in 
the  case  at  bar.  It  might  be  well  for  the  general  government  or 
the  state  to  provide  by  law  that  a  pensioner  might  invest  a  pen- 
sion in  a  homestead,  to  be  exempt  to  the  same  extent  as  the 
pension  check  is  exempt.  But  until  such  a  law  is  enacted,  we 
must  declare  the  law  as  it  no\v  exists.  Under  the  authorities 
before  quoted,  the  land  in  contest  must  be  held  subject  to  sei- 
zure and  sale  under  execution  for  debt  existing  before  the  pur- 
chase. It  may  be  proper  to  remark  that  a  honustead  is  entirely 
a  creature  of  statute  law,  and  the  statute  giving  a  homestead 
provides,  in  effect,  that  the  land  purchased  after  creation  of  a 
debt  shall  be  subject  to  seizure  and  sale  in  satisfaction  thereof. 
Judgment  affirmed. 


Pension  Money  is  exempt  from  any  legal  process  the  purpose  of 
which  is  to  subject  it  to  the  debts  of  the  pensioner:  Fnlkenbiirg  v. 
Johnson,  102  Ky.  543,  80  Am.  St.  Eep.  369,  44  S.  W.  80.  And  the 
later  authorities  tend  to  establish  the  rule  that  property  purchased 
with  it  bv  him  is  also  exempt:  See  the  monogiaphic  notes  to  C'ullen 
V.  llarris,"^  66  Am.  St. Eep.  386;  Eozelle  v.  Ehodes,  2  Am.  St.  Eep.  596- 
598. 
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A  Homestead  purchased  with  the  proceeds  of  another  homestead 
carries  the  exemption  of  the  first  homestead:  Macke  v.  Byrd,  131 
Mo.  682,  52  Am.  St.  Eep.  649,  33  S.  W.  448.  But  see  State  "^Bank  v. 
Dougherty,  167  Mo.  1,  90  Am.  St.  Eep.  422,  66  S.  W.  932.  And  the 
proceeds  of  a  voluntary  sale  of  exempt  personal  property,  designed 
"to  be  invested  in  other  property  to  take  the  place  of  that  sold,  are 
not  subject  to  attachment  or  garnishment:  Cullen  v.  Harris,  11  Mich. 
20,  66  Am.  St.  Eep.  380,  69  N.  W.  78. 


SMITH  V.  SPRAGTJsTS. 

[109  Ky.  535,  59  S.  W.  855.] 
SURETY  Signing  a  Bond  on  Condition  that  It  Shall  also  be 
Signed  by  Another  Specified  Person. — If  one  signs  a  replevin  bond 
and  delivers  it  to  a  deputy  sheriff  on  condition  that  he  shall  not 
return  it  until  it  is  signed  by  one  P.,  but  the  officer  returns  it  to  the 
court  without  P. 's  signing,  the  surety  is  entitled,  on  a  petition  in 
equity,  to  have  a  cancellation  of  the  bond  decreed,     (pp.  392,  393.) 

Samuel  J.   Sayler,  for  the  appellant. 

James  Goble,  for  the  appellees. 

530  DuRELLE,  J.  Appellant  Smith  filed  his  petition  in 
equity  against  the  appellees,  seeking  the  cancellation  of  a  replevin 
bond  sigTied  by  him  as  surety  for  the  members  of  the  firm  of  T. 
B.  Pinson  &  Sons.  The  averments  upon  which  the  relief  is 
fcought  are  that  deputy  sherii?  Runyons,  holding  an  execution 
against  T.  B.  Pinson  &  Sons,  went,  in  company  with  T.  B.  Pin- 
son,  to  Smith,  and  asked  him  to  sign  a  replevin  bond  to  replevy 
the  execution,  and  that  it  was  then  and  there  agreed  and  under- 
stood that  the  bond  should  be  signed  l)y  one  Ford  and  two  Pin- 
sons,  not  defendants  in  the  execution,  wliose  names  appeared  in 
the  body  of  tlie  bond,  before  it  was  by  Smith;  and  it  was  fur- 
ther represented  that,  if  Smith  signed,  it  was  with  the  agreement 
and  understanding  that  G.  \s.  Pinson,  wdio  was  then  known  to 
Smith  to  be  solvent,  had  agreed  to  sign  the  replevin  bond,  and 
was  to  and  would  sign  it,  and  under  this  agreement  Smith 
signed ;  that,  in  violation  of  the  agreement,  the  sheriff,  or  one 
of  his  deputies,  returned  the  bond  to  the  circuit  clerk's  ofUce. 
without  G.  W.  Pinson  having  signed  it;  that  the  1)ond  is  at- 
tested by  one  Cecil,  deputy  sheriff,  when  in  fact  Cecil  was  not 
present  at  the  signing  by  Smith ;  and  that  such  return  was  false 
and  untrue,  and  made  through  fraud  or  mistake  on  the  part  oi 
Cecil. 
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It  Avas  furtlior  averred  that  Runyons  knew  at  the  time  the 
bond  was  executed  that  Smith  was  induced  to  sign  it  under  the 
figreement  that  G.  W.  Pinson  was  to  and  would  sign  it,  and  had 
agreed  so  to  do.  By  amendment  it  was  further  averred  that  the 
bond  was  signed  by  Smith  in  the  presence  ^^"^  of,  and  delivered 
to,  Deputy  Sheriff  Runyons  as  an  escrow,  upon  condition  that 
the  deputy  was  not  to  return  or  deliver  the  bond  until  it  liad 
Deen  signed  by  Pinson,  but  was  returned  and  delivered  by  him 
in  violation  of  this  agreement.  A  demurrer  was  sustained  to 
the  petition  as  amended. 

Appellees  rely  upon  the  doctrine  that  if  a  surety  signs  a  note 
under  an  agreement  with  the  debtor  that  he  is  not  to  become 
bound  until  another  signs  it,  and  the  principal,  in  violation  of 
the  agreement,  delivers  it  to  a  creditor  witliout  knowledge  of  the 
agreement,  the  surety  is  bound :  Smith  v.  Moberly,  10  B.  Mon. 
267,  52  Am.  Dec.  543.  But  in  Whitaker  v.  Crutcher,  5  Bush, 
622,  which  was  an  action  upon  a  supersedeas  bond,  the  defense 
was  made  that  it  was  not  acknowledged  or  delivered  uncondi- 
tionally, but  executed  as  an  escrow  only,  and  placed  in  the  hands 
of  the  officer  with  directions  to  deliver  it  as  the  defendant's  act 
and  deed  when  the  principal  in  the  bond  sued  on  should  Ijecorae 
the  surety  of  the  defendant  in  another  bond. 

Said  the  court,  reviewing  the  action  of  tlie  trial  court :  '"And 
the  court  properly  observed  the  principle,  which  was  held  by  this 
court  in  the  case  of  Carswell  v.  Renick,  7  J.  J.  Marsh.  281,  and 
recognized  in  Millett  v.  Parker,  2  Met.  (Ky.)  614,  that  a  con- 
ditional delivery  of  a  bond  to  a  clerk,  who  was  authorized  to  take 
such  a  bond,  was  not  necessarily  a  delivery  to  tlie  oljligco,  and 
tliat  consequently  the  instrument  might  l)e  so  delivered  as  an 
escrow  merely."  This  seems  to  us  directly  in  point,  and  con- 
clusive of  the  question  that  upon  the  petition  Smith  was  entitled 
to  be  allowed  to  prove  that  the  bond  was  delivered  conditionally 
to  tlie  sheriff.  It  is  true  this  same  case  is  quoted  to  support 
the  contention  of  appellees:  ''The  principle  is  well  settled  that, 
although  a  surety  execute  a  note  or  bond  in  ^^^  pursuance  of  a 
parol  agreement  with  his  principal  that  it  is  only  to  become 
binding  upon  him  on  conditions,  if  the  instrument  is,  neverthe- 
less, delivered  to  the  obligee,  or  officer  authorized  to  accept  it, 
without  information  to  him  of  such  agreement,  it  will  bind  tlie 
surety,  notwithstanding  the  agreement:  Smith  v.  Moberly,  10 
B.  Mon.  266,  52  Am.  Dee.  543 ;  Garvin  v.  iMobley,  1  Busli,'  48.'' 

But  we  are  of  opinion  that  the  deputy  slieriff  who  held  the  ex- 
ecution was  the  officer  authorized  to  accept  the  bond,  and  that 
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under  the  averments  of  the  petition  as  amended  he  did  not  ac- 
cept it  without  information  to  him  of  the  alleged  agreement. 
It  may  he  that  on  the  return  of  the  case  it  can  be  shown — assum- 
ing the  averments  of  the  petition  to  be  true — that  the  plaintiff 
(appellant)  has  been  guilty  of  such  laches  in  the  delay  in  bring- 
ing his  suit  for  over  eight  months  as  will  estop  him  from  claim- 
ing the  relief  sought,  but  we  think  that,  on  the  averment  of  the 
petition,  he  is  entitled  to  an  opportunity  to  introduce  his  tes- 
timony. 

For  the  reasons  given,  the  judgment  is  reversed,  and  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the  peti- 
tion as  amended,  and  for  further  proceedings  consistent  here- 
with. 


A  Surety  Wlio  Signs  a  Bond  on  condition  that  it  is  not  to  be  deliv- 
ered until  others  sign  it  is  nevertheless  bound,  if  the  bond  is  deliv- 
ered without  such  signatures,  unless  the  obligee  has  notice  of  the 
condition:  Spencer  v.  McLean,  20  Ind.  Ap.  626,  50  N.  E.  769,  67 
Am.  St.  Eep.  27].  and  cases  cited  in  the  cross-reference  note  thereto; 
Benton  County  Sav.  Bank  v.  Boddicker,  ]05  Iowa,  548.  67  Am.  St. 
Eep.  310,  75  N.  W.  632;  monographic  note  to  Estate  of  Eamsay  v. 
People,  90  Am.  St.  Rep.  194,  195. 


MANHATTAN"  LIFE    IXSUKANCE-  COMPANY  v.    PAT- 
TERSON. 

[109  Ky.  624,  60  S.  W.  383.] 
INSURANCE— Paid-up  Policy,  Within  What  Time  May  be 
Demanded. — If  a  life  insurance  policy  provides  that  if  a  cause  of  for- 
feiture accrues  after  the  policy  has  been  in  force  for  three  years, 
the  insurer  will,  on  the  surrender  of  the  policy  within  six  months 
after  the  lapse  issue  a  uouparticipating  paid-up  policy  for  such  sum 
as  the  legal  net  reserve  at  the  time  of  the  lapse  will  purchase  as  a 
single  premium,  the  time  specified  within  which  the  surrender  may 
be  made  is  not  of  the  essence  of  the  contract,  and  the  insured  is  en- 
titled to  a  paid-up  policy,  though  he  does  not  demand  it  for  nearly 
five  years,     (pp.   399,  400.) 

Henry  "W.  Burnett  and  D.  B.  Logan,  for  the  appellant. 

Thomas  J.  Bigstaff,  for.  the  appellee. 

«27  DuRELLE,  J.  In  November,  1897,  the  appellee  obtained 
from  appellant  company  a  life  policy  for  five  thousand  dollars 
on  the  twenty  payment  life  plan.     He  paid  five  consecutive  an- 
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niial  premiums,  and,  nearly  five  years  after  making  default  in 
the  payment  of  the  sixth  premium,  applied  to  the  company  for 
a  nonparticipating  paid-up  policy  for  such  sum  as  the  legal  net 
reserve  on  the  policy  at  the  time  of  lapsing  would  purchase  as 
a  single  premium  at  the  company's  published  rates.  On  the 
pleadings,  judgment  was  rendered  against  the  company.  On 
til  is  appeal,  the  case  of  Hexter  v.  United  States  etc.  Ins.  Co.,  91 
Ivy.  356, 15  S.  W.  863,  and  Northwestern  etc.  Ins.  Co.  v.  Barbour, 
92  Ky.  429,  17  S.  W.  796,  are  relied  on;  although  in  the  case  of 
Mutual  Life  Ins.  Co.  v.  Jarboe,  102  Ky.  80,  80  Am.  St.  Kep. 
343,  42  S.  \V.  1099,  this  court  said,  in  an  opinion  by  Judge 
Gulfy:  ''To  the  extent,  if  any,  that  the  principles  announced  in 
the  decisions  in  Northwestern  etc.  Ins.  Co.  v.  Barbour,  and  Hex- 
ter V,  United  States  etc.  Ins.  Co.  conflict  with  the  doctrine  an- 
nounced in  Montgomery  v.  Phoenix  etc,  Ins.  Co.,  14  Bush,  51, 
they  are  overruled.'' 

Appellant  undertakes  to  show  that  the  cases  of  Hexter  and 
Barbour  were  not  in  conflict  with  Montgomery  v.  Phoenix  etc. 
Ins.  Co.,  14  Bush,  51,  and  were  distinquished  from  it  in  the 
opinions  rendered  in  those  cases;  tliat  in  the  Jarboe  case  it  was 
expressly  decided  that  the  facts  of  that  case  brought  it  directly 
within  the  principles  announced  in  the  Montgomery  case;  that, 
'therefore,  it  was  not  within  the  principles  laid  doA\n  in  the  Hex- 
ter and  Barbour  cases,  which  had  been  distinguished  from  the 
Montgomery  case,  and,  not  being  in  conflict  ^vith  the  ]\Iont- 
gomery  case,  have  not  been  overruled  at  all,  because  they  were 
overruled  to  the  extent  only  that  they  were  in  conllict  with  it. 
Following  counsel's  logic  out  to  its  legitimate  conclusion,  ^'^^^  the 
clause  in  the  Jarboe  opinion  which  overniics  those  two  cases, 
in  so  far  as  they  conflict  with  the  ^Montgomery  case,  is  absolutely 
without  meaning,  because  there  is  nothing  to  which  the  lan- 
guage of  the  opinion  can  apply.  In  order  to  properly  consider 
this  argument,  we  must  examine  the  provisions  of  the  policies 
in  the  four  cases  referred  to,  in  connection  with  those  in  the 
case  at  bar.  Counsel  concedes  that  "the  rulings  of  this  court  on 
the  question  as  to  whether  or  not  time  is  of  the  essence  of  a  con- 
tract such  as  is  involved  in  this  appeal  have  not  been  apparently 
harmonious." 

In  the  jMontgomery  case,  in  which  a  most  carefully  prepared 
and  elaborate  opinion  was  delivered  by  Judge  Cofer,  the  policv 
Mas  a  ten  year  endowment,  and  contained  this  provision:  "'It 
being  understood  and  agreed  that  if,  afer  the  receipt  of  this 
company  of  not  less  than  two  or  more  annual  premiums,  this 
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policy  should  cease  in  consequence  of  the  nonpayment  of  pre- 
miums, then,  upon  a  surrender  of  the  same,  provided  such  sur- 
render is  made  to  the  company  within  twelve  months  from  the 
time  of  such  ceasing,  a  new  policy  will  be  issued  for  the  value 
acquired  under  the  old  one,  subject  to  any  notes  that  may  have 
been  received  on  account  of  premiums;  tliat  is  to  say,  if  pay- 
mentsfor  two  years  shall  have  been  made,  it  will  issue  a  policy 
for  two-tenths  of  the  sum  originally  insured."  It  also  con- 
tained a  provision  that,  if  the  annual  premiums  were  not  paid 
on  the  dates  fixed,  "then  in  every  such  case  the  said  company 
shall  not  be  liable  for  the  payment  of  the  whole  sum  assured, 
but  only  for  a  part  thereof,  proportionate  with  the  annual  pay- 
ments made  as  above  specified,  and  this  policy  shall  cease  and 
determine."  At  the  time  the  last  payment  became  due  upon 
which  any  payment  was  made  there  was  a  partial  payment  in 
cash,  and  a  note  executed  **^^  for  the  unpaid  amount,  which 
provided:  "And  it  is  hereby  understood  and  agreed  that,  if  the 
amount  of  this  note  shall  not  be  paid  wlien  due,  the  said  policy 
shall  be  null  and  void."  The  note  was  not  paid,  no  demand 
w  as  made  for  its  payment,  no  offer  to  return  it  or  the  last  cash 
payment  was  made,  no  other  premiums  were  paid,  and  the  in- 
sured died  without  surrendering  his  policy  or  demanding  a  new 
one  over  three  years  after  the  execution  of  the  note.  It  was 
held  that  the  widow,  who  was  the  beneficiary  under  the  policy, 
might  recover  five-tenths  of  the  amount  of  the  policy,  subject 
to  deduction  for  the  amount  due  upon  the  notes. 

In  the  Hexter  case  the  policy  provided  that,  if  tlie  premiums 
should  not  be  paid  on  or  before  the  days  mentioned  for  the  pay- 
■ment  thereof,  "then,  and  in  every  such  case,  the  said  company 
shall  not  be  liable  to  the  payment  of  the  sum  insured,  or  any 
part  thereof,  and  this  policy  shall  cease  and  determine;  provided 
that  if,  after  the  receipt  by  this  company  of  not  loss  than  two 
whole  years'  premiums,  this  policy  should  cease  in  consequence 
of  the  nonpayment  of  premiums,  then  upon  the  surrender  of 
the  same,  provided  siich  surrender  is  made  to  the  company  within 
twelve  months  frdm  the  time  of  such  ceasing,  a  new  policy  will 
be  issued  for  a  proportion  of  the  pi^emiums  paid."  More  than 
two  years'  premiums  were  paid,  and  after  the  death  of  the  in- 
sured, and  nearly  fifteen  years  after  the  last  payment  of  pre- 
mium, suit  was  brought  for  an  amount  proportionate  to  tlie  pre- 
miums paid.  In  an  opinion  by  Judge  Bennett  it  was  held  that 
a  recovery  could  not  be  had,  stress  being  laid  upon  the  provi- 
sion that  on  default  of  payment  the  company  '•shall  not  be  liable 
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to  the  payment  of  the  STim  insured,  or  any  part  thereof,"  not- 
withstanding the  fact  that  in  the  same  sentence  it  was  "provided 
^''^*^  that  if,  after  the  receipt  by  this  company  of  not  less  than  two 
whole  years'  premiums,  this  policy  could  cease  in  consequence  of 
the  nonpayment  of  premiums,  then  upon  the  surrender  of  the 
same  provided  such  surrender  is  made  to  the  company  w^ithin 
Uvelve  months  from  the  time  of  such  ceasing,  a  new  policy  will 
be  issued  for  a  proportion  of  the  premiums  paid."  The  opin- 
ion distinguishes  the  case  then  in  liand  from  the  ]\Iontgomory 
ease,  and  does  not  in  express  terms  overrule  the  earlier  case. 
But  the  argument  of  the  opinion  is  exactly  the  reverse  of  the  ar- 
gument in  the  j\Iontgomery  case,  and  it  is  quite  difficult  to  dis- 
cover any  stable  ground  for  distinguishing  the  facts  in  the  one 
case  from  those  of  the  other,  except  upon  the  ground  that  a  de- 
lay of  nearly  fifteen  years  w^as  unreasonable.  That  ground, 
however,  does  not  appear  to  have  been  relied  upon,  and  the 
opinion  has,  we  think,  been  uniformly  regarded  as  overruling 
the  doctrine  laid  down  in  the  Montgomery  case. 

In  Northwestern  etc.  Ins.  Co.  v.  Barbour,  92  Ky.  -431,  17  S.  W. 
IbG,  the  policy  was  on  the  ten  payment  life  plan,  and  six  and 
one-half  years'  premiums  were  paid,  and  a  note  executed  for 
the  next  premium  falling  due,  which  was  never  paid.  An  ad- 
ditional policy  had  been  obtained,  upon  which  two  and  one-half 
years'  premiums  were  paid.  About  three  years  after  default  in 
payment  suit  was  brought  for  a  paid-up,  nonparticipating  pol- 
icy. The  policy  provided :  "The  said  company  further  promises 
and  agrees  that  if,  after  two  or  more  annual  premiums  shall 
have  been  paid  in  cash,  default  shall  be  made  in  the  payment  of 
any  premium  or  interest  on  the  day  it  shall  become  due,  it  will 
issue  a  paid-up,  nonparticipating  policy  for  as  many  tenth  parts 
of  the  original  sum  insured  as  there  sliall  have  been  annual 
premiums  so  paid,  provided  ^''^^  this  policy  be  then  freed  from 
all  indebtedness  to  the  company,  and  provided,  also,  that  written 
application  be  made  therefor,  and  this  policy,  and  all  interest 
therein,  be  surrendered  in  the  lifetime  of  the  insured,  and  within 

six  months  from  the  date  of  such  default If  the  said 

premiums  shall  not  be  paid  at  or  before  the  times  above  men- 
tioned for  the  payment  thereof,  then,  and  in  every  such  case, 

this  policy  shall  cease  and  determine In  every  case  where 

this  policy  shall  cease  or  become  null  and  void  all  payments 
tliercon  shall  be  forfeited  to  the  company,  except  as  above  pro- 
vided, and,  except  that  in  case  tlie  person  whose  life  is  insunxl 
die  by  his  own  hand,  the  company  shall  return  the  premiums  re- 
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ceived,  less  dividends  paid."  In  an  opinion  by  Judge  Holt, 
then  chief  justice,  this  case  was  decided  in  favor  of  the  in- 
surance company,  upon  the  ground  that  time  was  of  the  essence 
of  the  contract,  and  that  the  policy  did  not,  by  its  provisions, 
cease  pro  tanto,  and  a  portion  of  the  insurance  remain  in  force, 
but  the  entire  policy  determined.  This  case  also  is  distin- 
guished in  the  opinion  from  the  Montgomery  case,  and  the 
eases  which  followed  its  reasoning,  of  Johnson  v.  Southern  Mut. 
Life  Ins.  Co.,  79  Ky.  403,  Northwestern  Mut.  Life  Ins.  Co.  v. 
Fort,  82  Ky.  269,  and  Southern  Mut.  Life  Ins.  Co.  v.  ilonta- 
gue,  84  Ivy.  C53,  4  Am.  St.  Eep.  218,  2  S.  W.  443,  and  was  de- 
cided upon  the  authority  of  the  Hexter  case.  It  is  equally  dif- 
ficult to  see  any  sound  reason  for  distinguishing  the  provisions 
of  this  policy  from  the  Montgomery  policy,  and  this  case  has 
also  been  uniformly  regarded  as  a  departure  from  the  principles 
announced  in  the  Montgomery  case. 

In  considering  all  contracts,  the  effort  of  the  court  is,  and 
should  be,  to  ascertain  the  intention  of  the  parties,  who  are,  to 
tliat  end,  assumed  to  be  persons  of  ordinary  understanding. 
And  it  would  be  difficult,  indeed,  for  a  ^^'^  person  of  ordinary 
understanding  to  see  a  difference  in  the  intent  of  the  parties 
to  tlie  contract  between  a  provision  that  upon  default  of  pay- 
ment of  premiums  the  policy  should  cease  and  determine,  and 
that  if,  after  receipt  of  two  premiums,  the  policy  should  cease 
in  consequence,  then  upon  a  surrender,  provided  it  is  made 
within  twelve  months,  a  new  policy  should  be  issued  (wliich  is, 
in  substance,  the  provision  in  the  Montgomery  case)  ;  and  a 
provision  that  if,  after  two  annual  premiums  have  been  paid, 
default  shall  be  made,  the  company  Avili  issue  a  paid-up  policy 
for  a  proportionate  part  of  the  sum  insured,  provided  the  pol- 
icy be  surrendered  within  six  months  from  tlie  date  of  default, 
coupled  with  a  provision  that,  in  case  the  policy  shall  cease,  all 
payments  shall  be  forfeited  to  the  company,  except  as  above  pro- 
vided (as  in  the  I'arltour  case)  ;  and  a  provision  tliat,  in  case 
of  default  in  payment  of  premiums,  the  company  shall  not  be 
liable  to  the  payment  of  the  sum  insured  or  any  part  thereof,  and 
the  policy  shall  cease  and  determine,  provided  that  if,  after  pay- 
jrient  of  two  years'  premiums,  the  policy  slioukl  cease,  then  upon 
surrender  thereof,  made  within  twelve  months,  a  new  policy 
should  be  issued  (as  in  the  Hexter  case).  A  person  of  ordinary 
intelligence,  reading  these  three  provisions,  would,  it  seems  to 
us,  undoubtedly  reach  the  conclusion  tliat,  except  with  reference 
to  the  time  provided  for,  they  meant  tlie  same  thing,  and  that  if 
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time  was  not  of  the  essence  of  the  contract  in  the  one  case  it  was 
liot  so  in  the  other. 

In  the  case  of  Holly  v.  Metropolitan  Ins.  Co.,  105  N.  Y.  437, 
11  N.  E.  507,  cited  by  appellant,  it  was  said:  "In  cases  where 
the  meaning  is  not  entirely  plain,  and  where  it  is  capable  of  two 
constructions,  one  involving  forfeiture  and  the  other  being  fair 
and  reasonable,  and  supporting  ®^^  the  obligation  of  the  pol- 
icy against  the  insurer,  that  construction  is  preferred  by  the 
courts  which  does  not  involve  forfeiture,  not  only  because  it  is 
not  so  harsh,  but  also  because,  if  the  language  is  doubtful,  it  is 
that  employed  by  the  insurer,  and  should  be  taken  most  strongly 
against  him." 

And  so  in  the  Jarboe  case,  the  twenty  year  distribution  pol- 
icy provided,  as  shown  by  the  record:  "Each  premium  is  due 
and  payable  at  the  home  office  of  the  company  in  the  city  of 
New  York,  but  will  be  accepted  elsewhere,  when  duly  made  in 
exchange  for  the  company's  receipt,  signed  by  the  president  or 
secretary.  Xotice  that  each  and  every  such  payment  is  due  at 
the  date  named  in  the  policy  is  given  and  accepted  by  the  de- 
livery and  acceptance  of  this  policy,  and  any  further  notice,  re- 
quired l)y  any  statute,  is  hereby  expressly  waived If  this 

policy  shall  become  void  by  nonpayment  of  premium,  all  pay- 
ments previously  made  shall  be  forfeited  to  the  company,  except 
as  hereinafter  provided.'^  It  further  provides :  "After  three  full 
annual  payments  have  been  made  upon  this  policy,  the  company 
will,  upon  the  legal  surrender  thereof,  before  default  in  payment 
of  any  premiums,  or  within  six  montlis  thereafter,  issue  a  non- 
participating  policy  for  paid-up  insurance,  payable  as  herein 
provided,  for  the  proportion  of  the  amount  of  this  policy  which 
the  number  of  full  years'  premiums  paid  bears  to  the  total  num- 
Ijer  required Xo  agent  has  power  on  behalf  of  the  com- 
pany to  make  or  modify  this  or  any  contract  of  insurance,  to 
extend  the  time  for  paying  a  premium,  to  bind  the  company  by 
making  any  promise,  or  by  receiving  any  representation  or  in- 
formation not  contained  in  the  application  for  this  policy." 
After  payment  of  three  premiums  default  Avas  made,  and  over 
four  ^'''**  years  after  default  suit  was  brougiit  to  compel  the  issu- 
ance of  a  paid-up  policy  in  accordance  with  the  provision  quoted. 
It  was  held,  in  -.m  o])inion  by  Judge  Gully,  quoting  liberally  from 
the  opinion  of  Judge  Cofer  in  the  Montgomery  case,  tiutt  the 
principle's  announced  in  that  case  applied  to  the  case  under  con- 
sideration, "and  we  adhere  to  the  doctrine  announced  in  that 
decision."'     And  while  it  was  said  in  the  opinion  that  the  facts 
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in  the  Jarboe  case  were  essentially  different  from  the  Hexter 
case,  and  that  the  Barbour  case  was  unlike  the  one  in  hand, 
nevertheless  the  doctrine  of  the  Montgomery  case  was  expressly 
reaffirmed,  and  the  Hexter  and  Barbour  cases  were  expressly 
overruled,  in  so  far  as  they  conflicted  with  it.  By  the  reaf- 
firmance  of  the  Montgomery  case,  and  the  overruling  of  the  de- 
cisions in  the  Hexter  and  Barbour  cases,  it  was  intended  to  decide 
that  there  had  been  a  departure  from  the  principles  of  the  Mont- 
gomery case,  and  that  the  court  returned  to  its  original  doctrine. 
When  we  come  to  consider  tlie  case  at  bar,  we  find  a  provi- 
sion in  the  policy  which,  in  our  opinion,  conveys  to  the  ordin- 
ary mind  the  same  meaning  which  is  conveyed  by  the  provisions 
in  the  Montgomery  and  Jarboe  cases :  "If  any  premium  or  in- 
terest on  any  note  given  on  account  of  a  premium  be  not  paid 
when  due,  or  if  the  insured  die  in  consequence  of  any  violation 
of  law,  ....  this  policy  shall  be  void,  and  all  payments  made 
upon  it  shall  be  forfeited  to  the  company,  except  after  being  in 
force  three  full  years;  ....  and  if  it  shall  lapse  or  become 
forfeited  for  the  nonpayment  of  any  premium  or  interest  on  any 
note  given  on  account  of  a  premium,  the  company  will,  upon 
the  surrender  of  this  policy  within  six  months  after  such  lapse, 
issue  a  nonparticipating,  paid-up  policy  for  such  sum  as  the 
legal  net  reserve  on  this  ^^^  policy  at  the  time  of  lapsing  will 
purcliase  as  a  single  premium,  at  the  company's  present  pub- 
lished rates."  It  is  argiied  for  appellant  that  this  provision  is 
not  substantially  different  from  the  provisions  referred  to  in  the 
Ilexter  and  Barbour  cases.  We  concur  in  this  view.  But  we  arc 
also  of  opinion  that  there  is  no  substantial  difference  between 
tlie  provisions  construed  in  those  cases  and  those  in  the  ]\Iont- 
gomery  and  Jarboe  cases.  The  right  to  continue  the  five  thou- 
sand dollar  policy  in  force  by  the  payment  of  premiums  was 
gone.  In  that  respect  the  policy  had  become  void.  The  pay- 
ments made  upon  it  could  not  be  recovered.  They  had  been 
"forfeited  to  the  company,  except"  tb.at,  as  the  policy  had  lieen 
in  force  three  years,  the  right  remained  in  the  beneficiary  to  a 
paid-up  policy  for  an  amount  proportionate  to  the  net  reserve 
upon  the  policy,  which  right,  together  with  concurrent  insur- 
ance in  the  full  sum  of  five  thousand  dollars,  had  been  paid  for 
l)y  the  payment  of  the  premiums.  The  policy  was  null  and 
void,  except  for  this  remaining  right.  This  right  was  absolute, 
and,  while  it  is  provided  that  the  company  would  issue  a  paid- 
up  policy  "upon  the  surrender  of  its  policy  within  six  months 
after  such  lapse,"  the  time  was  not  of  the  essence  of  the  contract. 
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The  whole  consideration  had  gone.  There  is  no  pretext  appear- 
ing in  the  record  that  the  performance  of  its  contract  for  which 
it  had  received  payment  was  more  oppressive  at  the  time  it  was 
demcndod  than  if  it  had  been  demanded  within  the  six  months 
provided  for.  Some  argument  is  made  that  the  delay  in  mak- 
ing the  demand  imposed  upon  the  company  the  burden  of  un- 
necessary bookkeeping.  This  we  do  not  regard  as  sufficiently 
burdensome  to  justify  retaining  the  purchase  money  and  refusing 
to  deliver  tlie  goods.  As  said  in  the  Montgomery  case:  '"The 
premiums,  by  express  *'"''*'  convention^  paid  for  both  current  in- 
surance and  a  paid-up  policy,  and  now  to  deny  to  the  assured  the 
benefit  of  a  paid-up  policy  because  the  old  one  was  not  sur- 
rendered in  time  is,  in  the  strictest  and  most  obnoxious  sense,  a 
forfeiture.  Such  a  claim  is  without  support  in  reason,  justice, 
or  authority,  and  cannot  be  sanctioned  in  a  court  of  equity." 
For  the  reasons  given,  the  judgment  is  affirmed. 


An  Insured  Person  is  Entitled  to  a  Paid-up  Policy  when  liis  policy 
of  insurance  provides  tliat  he  shall  he  entitled  to  a  paid-up  policy, 
in  proportion  to  the  premiums  paid,  after  having  made  three  annual 
payments,  if  he  surrenders  the  original  policy  before  default,  or 
"within  six  mouths  after  default  in  the  payment  of  premiums,  al- 
though he  fails  to  surrender  the  original  policy  within  six  months 
after  default,  and  to  demand  the  issuing  of  the  other  within  that 
time:  Mutual  Life  Ins.  Co.  v.  Jarboe,  102  Ky.  80,  80  Am.  St.  Rep. 
c!43,  42  S.  W.  1097.  See,  also.  Southern  Mut.  Life  Ins.  Co.  v.  Mon- 
tague, 84  Ky.  653,  4  Am.  St.  Rep.  218.  2  S.  W.  443;  Wilcox  v. 
Equitable  Life  Assur.  Soc,  173  N.  Y.  50,  93  Am.  St.  Eep.  579,  65  N. 
E.  857;  and  compare  Cravens  v.  Xew  York  Life  Ins.  Co.,  148  Mo. 
583,  71  Am.  St.  Rep.  628,  50  S.  W.  519;  Universal  Life  Ins.  Co.  v. 
Whitehead,  58  Miss.  226,  38  Am.  Rep.  322. 


TEAGER  V.  CITY  OF  FLEMIXGSBURG. 

[109  Ky.  740,  60  S.  W.  718.] 

MUNICIPAL  CORPORATIONS— Streets— Liability  for  De- 
fects In. — While  a  city  governing  body  may  exercise  its  discretion 
in  the  selection  of  a  plan  of  street  improvements,  if  the  plan 
adopted  is  unsafe  for  travelers,  the  municipality  is  liable,  but  when 
the  plan  is  one  that  many  prudent  men  might  approve,  or  wiiere  it 
is  so  doubtful  whether  the  one  as  planned  by  the  city  governing 
board  is  safe  or  dangerous  that  different  minds  may  entertain  dif- 
ferent opinions  with  respect  to  it,  the  benefit  of  the  doubt  must 
be  given  to  the  city,  and  it  exonerated  from  liability,  (pp.  401, 
402.) 

MUNICIPAL  CORPORATIONS— Streets  with  Uneven  Grades. 
A  city  is  not  bound  to  maintain  an  even  or  perfect  grade  in  its 
Streets    and    pavements,     (p.    402.) 
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MUNICIPAL  CORPORATIONS— streets,  Permit  of  Stepping- 
stones  in. — The  construction  of  a  sidewalk  with  a  step  which,  from 
the  nature  of  the  grade,  the  municipal  authority  thinks  proper,  is 
not  such  negligence  as  will  support  a  recovery  against  the  city  by 
one  injured  by  stumbling  on  such  step  and  falling,     (p.  403.) 

Thomas  L.  Given,  G.  A.  Cassidy  and  John  P.  McCartney,  for 
the  appellant. 

W.  G.  Bearing  and  0.  R.  Bright,  for  the  appellee. 

'''***  O'REAR,  J.  Appellant  was  injured  while  traveling  along 
the  streets  of  the  city  of  Flemingsburg,  January,  1899.  He  fell, 
breaking  a  thumb,  making  its  amputation  necessary.  The  fall 
was  caused,  he  alleges,  by  his  stumbling  on  a  step  made  in  the 
pavement  of  the  street  he  was  walking.  This  step  was  four  or 
live  inches  high.  He  sues  the  city,  alleging  that  the  step  was  not 
necessary,  and  was  in  itself  dangerous  to  those  passing  over  it. 
On  the  trial  it  developed  as  an  undisputed  fact  that  there  was 
a  slight  grade  in  tlie  street  for  some  distance  before  the  point 
where  the  step  was  made,  and  that  the  purpose  of  this  step  was 
two-fold:  1.  To  level  the  grade  to  some  extent;  and  2.  Thereby 
to  serve  as  a  watershed,  throwing  the  surface  water  of  the  street 
from  the  pavement.  There  was  nothing  to  show  that  the  step 
was  out  of  repair,  or  unskillfuUy  constructed.  Some  of  ap- 
jjeilant's  witnesses  testified  that,  in  their  opinion,  the  step  was 
dangerous ;  others,  that  it  was  not.  But  this  was  not  because  of 
any  special  manner  of  construction.  It  seems  that  some  of  the 
Avitnesses  thought  any  step  was  necessarily  dangerous  to  pedes- 
trians at  night.  And  this  is  doubtless  true  to  some  extent. 
The  circuit  court  having  at  the  close  of  plaintiff's  evidence 
given  a  peremptory  instruction  in  favor  of  the  '*''*  city,  we  are 
brought  to  consider  whether  the  building  a  sidewalk  with  a  step, 
which,  from  the  nature  of  the  grade,  the  city  government  deemed 
ijccessary  and  proper,  is  of  itself  such  negligence  as  will  war- 
I'ant  a  recovery  by  one  injured  in  a  fall  caused  by  the  step.  The 
city,  when  it  assumes  to  construct  sidewalks,  engages  to  do  so 
in  a  reasonably  safe  manner,  affording  pedestrians  reasonably 
safe  conditions  of  travel,  they  at  the  time  using  due  caution. 
The  rule  is  fairly  stated  in  Dillon  on  Municipal  Corporations, 
section  1019,  as  follows:  "A  municipal  corporation  is  not  an 
insurer  against  accidents  upon  the  streets  and  sidewalks.  Xor 
is  every  defect  therein,  though  it  may  cause  tlie  injury  sued  for, 
actionable.  It  is  sufficient,  we  think,  if  the  streets  (which  in- 
clude sidewalks  and  bridges  thereon)  are  in  a  reasonably  safe 
Am.   St.   Eep.,    Vol.    95—2(3 
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condition  for  travel  in  the  ordinary  modes,  by  night  as  well  as 
by  day."  The  same  author  lays  down  the  further  rule  that  thi& 
implied  liability  of  the  corporation  is  only  on  the  ground  of 
negligence.  "The  liability  is  not  that  of  a  guarantor  of  the- 
safety  of  the  traveler.  The  corporate  authorities  are  only  bound 
to  use  reasonable  skill  and  diligence  in  making  the  streets  and 
sidewalks  safe  and  convenient  for  travel.  It  is  under  no  obli- 
gation to  provide  for  everything  that  may  happen  upon  them, 
but  only  for  such  things  as  ordinarily  exist,  or  such  as  may  be 
reasonably  expected  to  occur" :  Dillon  on  Municipal  Corpora- 
tions, sec.  1015.  It  is  argued  for  the  city  in  this  case  that  the 
plan  of  street  improvements  is  one  within  the  discretion  of  the 
council,  and  not  to  be  interfered  with  by  the  courts.  Some  au- 
thority is  cited  from  other  states  siipporting  this  contention. 
But  we  rather  incline  to  the  view  that,  while  the  city  governing 
body  may  exercise  its  discretion  in  the  selection  of  a  plan  of 
street  improvement,  if  the  plan  adopted  is  one  palpably  unsafe 
to  travelers,  the  city  would  be  liable.  But  ''^^  when  the  plan  is 
one  that  many  prudent  men  might  approve;  or  where  it  woiild 
be  so  doubtful  upon  the  facts  whetlier  the  street  as  planned  or 
ordered  by  the  city  governing  board  was  dangerous  or  unsafe 
or  not — that  different  minds  might  entertain  different  opinions 
with  respect  thereto — the  benefit  of  the  doubt  should  be  given 
the  city,  and  it  should  not  be  held  liable.  To  this  effect  we  find 
Gould  V.  City  of  Topeka,  32  Kan.  485,  49  Am.  Eep.  49G,  4  Pac. 
822;  City  of  Madison  v.  Eoss,  3  Ind.  23G,  54  Am  Dec.  481; 
Mayor  etc.  v.  Bailey,  2  Denio,  433.  Xor  is  the  city  bound  to 
maintain  an  even  or  perfect  grade  of  its  streets  and  pavements: 
Town  of  Gosport  v.  Evans,  112  Ind.  133,  2  Am.  Eep.  1G4,  13 
N.  E.  256.  We  are  cited  the  case  of  Blyhi  v.  A^illiage  of  Water- 
ville,  75  Minn.  115,  47  Am.  St.  Eep.  596,  58  N.  W.  817,  in  sup- 
port of  appellant's  claim.  In  that  case  the  municipality  had 
adopted  a  plan  for  constructing  a  plank  walk,  requiring  a  drop 
or  step  seven  or  eight  inches  high.  The  appellant  was  injured 
by  stumbling  over  this  step  in  the  night-time.  The  court  found 
that  the  step  was  unnecessary,  and  there  was  no  reason  for  hav- 
ing it.  This  decision  seems  to  be  contrary  to  those  of  I^ew  York, 
Pennsylvania,  Michigan,  Indiana  and  Kansas;  and,  further- 
more, in  that  case  Judge  Canty  dissented,  sa\ing:  ''Unlegs  it 
appears  that  the  alleged  defect  is  of  ministerial  origin,  it  must 
appear  that  there  is  such  gross  mistake  in  the  adoption  of  the 
plan  as  would  imply  a  failure  to  exercise  the  legislative  judg- 
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ment.  If  two  reasonable  minds  might  have  adopted  different 
plans,  the  legislative  judgment  can  not  be  impeached  for  hav- 
ing adopted  either  one  of  those  plans."  In  Dubois  v.  City  of 
Kingston,  103  >T.  Y.  219,  55  Am.  Eep.  804,  6  N.  E.  273,  the 
plaintiff  was  injured  by  stumbling  and  falling  over  a  stepping- 
stone  placed  in  one  of  the  defendant's  sidewalks.  In  denying  his 
right  of  recovery,  the  court  used  this  language:  "It  would  be 
extending  the  rule  ''^^  of  the  liability  of  municipal  corporations 
far  greater  than  has  yet  been  done  in  any  decided  case  to  hold 
that  they  are  liable  for  assenting  to  the  placing  of  stepping- 
stones  on  thaedge  of  sidewalks  in  front  of  hotels,  stores,  public 
buildings  and  private  residences.  The  courts  have  gone  quite 
far  in  holding  such  corporations  to  a  very  strict  responsibility 
in  reference  to  accidents  caused  by  the  failure  of  their  officers 
to  keep  the  streets  and  sidewalks  in  a  proper  and  safe  condition, 
but  it  would  be  adding  to  the  corporate  liability  beyond  reason- 
able limits  to  hold  that  stepping-stones,  which  are  almost  a  ne- 
cessity in  providing  for  the  interests,  comfort  and  convenience 
of  the  public  in  the  maintenance  of  walks,  avenues  and  streets, 
constituted  a  nuisance  or  obstruction,  and  that  corporations  are 
liable  for  damages  by  reason  of  accidents  caused  thereby.''  It 
may  frequently  be,  and  we  know  it  is  sometimes,  necessary  to 
break  the  angle  of  sidewalk  grades  by  steps.  The  determination 
of  the  necessity  and  the  plan  should  be  left  to  the  discretion  of 
the  governing  or  legislative  body  of  the  city,  subject  to  control 
in  cases  of  such  manifest  error  or  mistake  as  would  indicate  a 
failure  to  consider  or  a  purpose  to  misconstruct  the  work.  The 
ruling  of  the  lower  court  in  giving  the  peremptory  instruction 
being  in  accord  with  these  views,  the  judgment  is  affirmed. 


A  Municipal  Corporation  is  held  liable,  in  Blyhl  v.  "Waterville, 
57  Minn.  115,  47  Am.  St.  Eep.  596,  58  N.  W.  817,  for  injuries  sus- 
tained by  a  pedestrian  who  falls  over  a  step  or  drop  some  seven 
or  eight  inches  high  in  the  sidewalk.  But  in  New  York,  it  has 
been  decided  that  a  stepping-stone  on  a  sidewalk  near  the  curb  is 
not  such  an  obstruction  as  will  give  one  who  stumbles  over  it  a 
right  of  action:  Robert  v.  Powell,  168  N.  Y.  411,  85  Am.  St.  Rep.' 
673,  61  N.  E.  699;  Du  Bois  v.  Kingston,  102  N.  Y.  219,  55  Am.  Rep. 
804,  6   N.   E.   273. 
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PEOPLE  V.  CUKTIS. 

[129  Mich.   1,  87  N.  W.   1040.] 
INTOXICATING    LIQUORS— Sale     to     Minor— Intent.— If    a 

statute  prohibiting  the  sale  of  liquor  to  a  minor  without  a  written 
order  does  not  make  knowledge  of  the  minority  an  ingredient  of  the 
offense,  belief  by  the  seller  that  the  minor  is  of  age  does  not  con- 
stitute  a   defense,     (p.   405.) 

T.  J.  Cavanaugii  and  Hammond  &  Hammond,  for  the  appel- 
lant. 

D.  Anderson,  prosecuting  attorney,  for  the  people. 

1  MONTGOMERY,  C.  J.  The  sole  question  presented  in 
this  case  is  whether  a  druggist  who  sells  liquor  to  a  minor  with- 
out any  written  order  from  the  parent  or  guardian  of  such 
minor  may  prove,  by  way  of  defense,  that,  from  the  appearance 
or  statements  of  the  minor,  the  respondent  believed  him  to  be 
more  th-an  twenty-one  years  of  age. 

Tlie  statute  (3  Comp.  Laws,  sec.  5381)  provides  that:  "It 
eliall  not  be  lawful  for  any  druggist,  ....  directly  or  indirectly, 
....  to  sell,  furnish,  give,  or  deliver  any  spirituous,  malt, 
l)rcwcd,  fermented  or  vinous  liquor  ....  to  a  uiinor,  except 
for  medicinal  or  mechanical  purposes,  on  the  written  order  of 
the  parent  or  guardian  of  such  minor." 

-  \Vlict1ier,  under  statutes  of  this  character,  it  is  essential 
to  show  an  intent  to  violate  the  law,  the  authorities  are  not  al- 
togetlier  agreed.  In  Teople  v.  Rol^y,  5->  :\lich.  577,  50  Am. 
Pop.  270.  IS  X.  ^Y.  305,  it  was  held  that  the  provision  of  this 
statute  which  requires  that  saloons  shall  be  closed  on  the  first  day 
of  the  week  imposed  a  positive  duty  upon  the  respondent  lo  see 

(■i04) 
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at  his  peril  that  the  saloon  was  closed.  Mr.  Justice  Coolley,  in 
his  opinion,  said  :  "Many  statutes  which  are  in  the  nature  of 
police  regulations,  as  this  is,  impose  criminal  penalties  irrespec- 
tive of  any  intent  to  violate  them ,  the  purpose  being  to  require  a 
degi-ee  of  diligence  for  the  protection  of  the  public  which  shall 
render  violation  impossible.'^ 

Numerous  cases  are  cited  to  support  this  position,  and,  among 
them,  cases  from  various  states  supporting  the  rule  that,  where 
a  statute  prohibiting  sale  to  a  minor  does  not  make  knowledge 
of  the  minority  an  ingredient  of  the  offense,  belief  that  the 
minor  was  of  age  will  not  constitute  a  defense.  So  we  have  held 
in  numerous  cases  since  that,  in  enactments  providing  police 
regulations,  there  are  many  cases  in  which  intent  is  not  to  be 
held  an  ingredient  of  the  offense :  City  of  Grand  Eapids  v.  Bate- 
man,  93  Mich.  135,  53  N.  \V.  6;  People  v.  Snowberger,  113 
Mich.  86,  67  Am.  St.  Eep.  449,  71  N.  W.  497;  People  v.  Long- 
well,  120  Mich.  311,  79  N.  W.  484. 

But  it  is  contended  that  this  court  laid  down  a  rule  which, 
as  to  sales  to  minors,  makes  the  intent  an  ingredient  of  the  of- 
fense, in  the  case  of  Faulks  v.  People,  39  Mich.  200,  33  Am. 
Eep.  374.  The  language  of  the  opinion,  it  is  true,  is  very  gen- 
eral; but  it  is  to  be  construed  in  connection  with  the  statute 
which  was  being  considered  at  the  time  (Act  No.  231,  Pub. 
Acts  1875).  That  statute  was  entitled,  "An  act  to  prevent  the 
sale  or  delivery  of  intoxicating  liquors,  wine  and  beer  to  minors," 
etc. ;  and,  while  it  contained  a  provision  in  the  first  section  mak- 
ing it  unlawful  to  sell  to  a  minor,  section  4  also  provided  a  pen- 
alty against  the  minor  for  misre23resenting  his  age.  Whether  it 
was  the  view  of  the  court  that  this  section  was  an  indication 
^  that  a  criminal  intent  was  necessary  under  the  first  section, 
we  have  no  mean  of  knowing  definitely;  but  of  this  case  it  was 
said  by  Mr.  Justice  Cooley  in  People  v.  Eoby,  52  Mich.  577, 
50  Am.  Eep.  270,  18  N.  w!  365 :  "It  was  held  in  Faulks  v.  Peo- 
ple, 39  Mich.  200,  33  Am.  Eep.  374,  under  a  former  statute, 
that  one  should  not  be  convicted  of  the  offense  of  selling  liquors 
to  a  minor  who  had  reason  to  believe,  and  did  believe,  he  was 
of  age ;  but  I  doubt  if  we  ought  so  to  hold  under  the  statute  of 
1881,  the  purpose  of  which  very  plainly  is,  as  I  thinlc,  to  compel 
every  person  who  engages  in  the  sale  of  intoxicating  drinks  to 
keep  within  the  statute  at  his  peril.'-' 

This  is  followed  by  the  citation  of  numerous  authorities  where 
similar  statutes  have  been  so  construed.  It  is  apparent,  there- 
fore, that  Faulks  v.  People,  39  Mich.  200,  33  Am.  Eep.  374, 
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rested  upon  the  peculiar  terms  of  the  statute  then  in  force, 
which  contained  provisions  not  found  in  the  present  liquor  law. 

The  question  was  again  considered,  as  affecting  saloon- 
keepers, in  People  v.  Welch,  71  Mich.  548,  39  N.  W.  747.  The 
section  there  under  consideration  is  the  one  corresponding  to  2 
Compiled  Laws,  section  5391,  wliich  contains,  among  other  pro- 
visions, the  following:  ''The  fact  of  selling,  giving,  or  furnish- 
ing any  liquid  in  any  place  where  intoxicating  liquors  are  sold 
or  kept  for  sale,  to  any  minor,  ....  shall  be  prima  facie  evi- 
dence of  an  intent  on  the  part  of  the  person  so  selling,  giving, 
or  furnishing  such  liquid  to  violate  the  law." 

The  court,  in  construing  this  section,  places  stress  upon  the 
concluding  words  of  the  section,  which  were  held  to  indicate  that 
intent  was  an  clement  of  the  offense,  inasmuch  as  it  provided, 
in  effect,  that  the  furnishing  of  liquor  should  be  but  prima 
facie  evidence  of  an  intent  to  violate  the  law.  Mr.  Justice 
Champlin  said:  "The  question  which  confronts  us  here  is 
whether  the  legislature,  in  making  it  unlawful  to  sell  liquors 
to  minors,  created  an  offense  for  which  the  person  selling  would 
be  culpable,  irrespective  of  his  intent  to  violate  the  law.  ^  Had 
the  last  clause  of  section  13  (Act  No.  313,  Pub.  Acts  1887), 
above  quoted,  been  wholly  omitted,  it  would  not  be  material  to 
the  offense.  But  the  language  of  that  clause  plainly  infers 
that  the  offense  cannot  be  made  out  without  there  exists  on  the 
part  of  the  accused  an  intent  to  violate  the  law."  Section  5381, 
which  governs  the  present  case,  contains  no  such  limitation,  and 
we  think  it  should  be  held  that  intent  is  not  an  ingredient  of 
this  offense,  but  that,  like  many  other  police  regulations,  this 
statute  imposes  upon  the  seller  the  duty  of  ascertaining  the 
fact  at  his  peril. 

The  conviction  will  be  afTirmed. 

The  other  justices  concurred. 


Ove  Wlio  ^^clIs  Lv]iinr  to  a  minor,  thonsh  innocently  ignorant  of 
the  fact,  incurs  the  penalty  of  the  law  prohibiting  such  sales:  State 
V.  Sasse,  6  8.  Dak.  212,  55  "Am.  St.  Eep.  834,  60  N.  W.  853;  Eedmond 
V.  State,  36  Ark.  58,  38  Am.  Rep.  24.  Compare  Farrell  v.  State,  32 
Ohio  St.  456,  30  Am.  Rep.  614,  and  see  Fox  v.  State,  94  Md.  143, 
89  Am.  St.  Rep.  419,  50  Atl.  700;  State  v.  Heldenbrand,  62  Neb. 
136,  89  Am.  St.  Rep.  743,  87  N.  W.  25. 
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KLASS  V.  CITY  OF  DETROIT. 

[129  Mich.   35,  88   K  W.   204.] 

STATUTE  OF  LIMITATIONS— Estoppel  to  Plead.— A  defend- 
ant is  not  estopped  to  plead  the  statute  of  limitations,  unless  it  cau 
be  fairly  said  that  he  is  responsible  for  deceiving  the  plaintiff,  and 
inducing  him  to  postpone  action  upon  some  reasonably  well-founded 
belief  that  his  claim  will  be  adjusted  if  lie  does  not  sue.  (pp.  410, 
411.) 

W.  F.  Atkinson,  for  the  appellant. 

P.  J.  M.  Hally,  A.  B.  Hall  and  T.  E.  Tarsney,  for  the  ap- 
pellee. 

^^  HOOKER,  J.  The  plaintiif  claims  to  have  been  injured 
through  a  failure  of  the  defendant  to  keep  its  street  in  repair 
on  the  31st  of  December,  1895.  On  January  7,  189G,  his  peti- 
tion was  presented  to  the  common  council  in  compliance  with 
the  statute  (section  46  of  an  act  approved  June  1,  1895),  which 
provides  that:  "iSTo  action  shall  be  brought  against  said  city, 
nor  any  of  its  boards,  commissions  or  officers,  for  any  negligent 
injury,  unless  it  be  commenced  within  one  year  from  the  time 
when  the  injury  was  received,  nor  unless  notice  shall  be  given 
in  writing,  within  three  months  from  the  time  of  such  injury, 
lo  the  head  of  the  law  department,  or  to  his  chief  assistant,  of 
the  time,  place  and  cause  of  such  injur}-,  and  of  the  nature 
thereof.  The  provisions  of  this  section  shall  not  be  a  bar  to  a 
suit  for  any  injury  for  which  there  is  now  a  lawful  cause  of  ac- 
tion, but  for  e\cry  such  injury  suit  shall  be  commeziced  within 
six  mouths  from  the  time  when  this  act  shall  take  effect" :  Act 
Xo.  4  63,  1-ocal  Acts  1895. 

The  action  in  this  cause  having  been  commenced  on  March 
23,  1897,  the  court  directed  a  verdict  for  the  defendant  upon 
the  ground  that  it  was  barred  by  the  statute,  and  the  plaintiff 
has  brought  it  to  this  court  by  writ  of  error. 

The  plaintiff's  testimony  shows  that  in  January,  1896,  the 
claim  was  referred  by  the  council  to  its  conmiittec  on  claims 
and  accounts,  and  that  testimony  was  taken  before  such  com- 
mittee in  June,  September,  October  and  December,  1896,  and 
in  January,  February  and  IMarch,  1897,  the  last  being  taken 
about  ten  days  previous  to  the  time  the  action  was  begun,  when 
the  city  coiinselor  told  plaintiff's  counsel  that  a  settlement  could 
not  be  made.  The  committee  ^"^  made  a  report  to  the  council 
on  September  1,   1896,  adverse  to  the  claim,  with  the  recom- 


408  American  State  Eeports,  Vol.  95.  [Mich, 

mendation  that  the  prayer  of  the  petitioner  be  denied,  and  this 
report  was  accepted  and  adopted  on  that  day.  The  plaintiff 
was  not  aware  of  the  report  or  its  adoption,  and  his  counsel 
testified  that  negotiations*  with  the  corporation  counsel  and 
committee  for  a  settlement  were  going  on  up  to  March,  1897, 
Avhen  he  was  informed  that  a  settlement  could  not  be  made,  and 
suit  was  commenced.  Counsel  for  the  plaintiff  contends  that 
these  facts  estop  the  city  from  claiming  the  benefit  of  the 
statute.  The  case  of  Eonackowsky  v.  Board  of  Water  Commrs., 
123  Mich.  613,  81  N.  W.  581,  is  cited  in  support  of  this  con- 
tention. It  holds  that  where  a  defendant  has,  by  its  conduct, 
deceived  a  plaintiff  into  the  belief  that  a  suit  to  enforce  his 
rights  is  unnecessary,  and  thereby  lulled  him  into  a  feeling  of 
security,  and  induced  him  to  forego  suit  in  expectation  of  a 
settlement,  the  statute  will  not  bar  an  action. 

Defendant's  counsel  urged,  and  the  trial  court  appears  to 
have  been  of  the  opinion,  that  the  action  of  the  council  in  disal- 
lowing the  claim  in  September,  1896,  deprived  the  committee  of 
further  power,  and  that  its  subsequent  action  was  not  the  action 
of  the  council.  The  committee  never  had  authority  to  do 
more  than  to  investigate  and  report,  and  with  the  acceptance 
and  adoption  of  its  rejjort  its  authorit}^  ended.  There  is  no  in- 
dication of  secrecy  on  the  part  of  the  council.  Its  action  was 
public,  and  it  was  published.  There  was  no  obligation  upon  it 
to  notify  plaintiff  or  his  counsel  of  its  action,  and  there  is  noth- 
ing in  the  record  to  show  why  the  committee  or  city  counselor 
])ermitted  negotiations  to  continue  after  such  report.  We  are 
not  informed  that  these  negotiations  were  more  than  a  listening 
to  importunities  of  plaintift''s  counsel,  and  a  j)atient  hearing 
and  investigation  of  what  he  had  to  offer,  with  a  view  to  recom- 
mend some  recompense  for  plaintiff's  injury  if  convinced  that 
he  had  a  meritorious  case,  notwithstanding  the  statute  had  run 
against  his  right  of  action ;  and  there  is  nothing  to  indicate  that 
the  members  ^*  of  the  committee  had  a  suspicion  that  plaintiff 
did  not  know  that  the  council  had  taken  action,  and  there  is 
nothing  in  the  record  that  indicates  that  the  council,  or  even 
the  committee  or  city  counselor,  supposed  tliat  the  plaintiff  was 
deferring  the  commencement  of  suit  in  reliance  on  a  supposed 
intention  to  adjust  his  claim. 

The  statute  is  an  unambiguous  limitation  on  the  right  to 
bring  an  action  after  the  lapse  of  a  year.  It  was  presumably 
known  to  the  plaintiff  and  his  counsel.  The  common  council 
was  under  no  obligation  to  take  any  action,  and,  had  it  pursued 
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that  policy,  the  plaintiff  could  not  maintain  an  action  not  begun 
within  the  statutory  period.  But  the  council  did  take  action, 
and  solemnly  resolved  that  plaintiff  had  no  legal  claim,  by 
adopting  the  report  of  the  committee.  It  did  not  notify  the 
plaintiff,  and  it  was  under  no  obligation  to.  The  case  is  barren 
of  the  usual  elements  of  an  estoppel,  and  is  therein  plainly  dis- 
tinguishable from  the  case  of  Eenackowsky,  supra.  That  case 
was  heard  upon  demurrer  to  a  declaration  which  alleged  that 
the  defendant  recognized  plaintiff's  right  of  action,  made  pay- 
ments thereon,  and  adopted  a  resolution,  before  the  statute  had 
run,  to  the  effect  that  the  plaintiff  shoiild  receive  full  pay  so 
long  as  he  was  disabled,  and  that  it  finally  declined  to  pay  after 
the  statute  had  run.  In  the  case  of  Armstrong  v.  Levan,  109 
Pa.  St.  177,  1  Atl.  204,  upon  which  the  Eenackowsky  case  is 
based,  a  distinct  promise  to  pay  was  made  in  consideration  that 
the  plaintiff  would  not  sue.  So  in  the  case  of  Voorheis  v. 
Peoples'  Benefit  Society,  91  lilich.  474,  51  X.'  W.  1110,  Mr. 
Justice  Long  says:  "The  company  could  not  delay  the  party 
entitled  to  bring  suit  by  promises  of  payment  and  overtures  for 
settlement  beyond  the  period  fixed  for  bringing  the  suit,  and 
then  set  up  in  its  defense  that  the  action  was  not  brought  within 
the  limit  of  time  stated  in  the  contract."  This  case,  however, 
did  not  involve  a  statute  of  limitation. 

The  legislature  has  found  reason  for  requiring  actions 
^**  against  cities  to  be  promptly  brought,  and  a  strict  construc- 
tion of  its  enactment  would  defeat  all  actions  brought  after 
the  expiration  of  the  period  fixed  by  law.  It  is  a  legal  maxim 
that  nothing  can  interrupt  the  running  of  the  statute  of  limita- 
tion, and  it  is  commonly  stated  without  any  qualification. 
But  the  courts  have  engrafted  upon  statutes  of  limita- 
tion an  exception  based  upon  estoppel.  This  seems  to  be 
limited  to  cases  involving  an  intentional  or  negligent  deception, 
and  the  remedy  used  to  be  a  bill  in  equity  to  enjoin  the  pleading 
of  the  statute:  Holloway  v.  Appelget,  55  jST.  J.  Eq.  583,  03 
Am.  St.  Eep.  827,  40  Atl.  27.  See  13  Am.  &  Eng.  Ency.  of 
Law,  719,  and  notes.  In  the  case  of  Derrick  v,  Lamar  Ins.  Co., 
74  111.  404,  it  was  held  that  where  there  was  a  compromise  and 
eettlenient  of  the  loss  upon  an  insurance  policy  within  the 
period  prescribed  by  the  policy  for  a  commencement  of  suit, 
v-'hich  compromise  was  afterward  found  to  be  fraudulent  upon 
the  part  of  the  company,  and  suit  was  brought  upon  the  policy 
seasonably  after  the  fraud  was  discovered,  but  not  witliin  tlie 
])criod  prescribed,  the  company  was  estopped  to  make  the  de- 
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fense  of  the  limitation  provided  by  the  policy,  upon  the  ground 
that  it  had  waived  such  right  by  holding  out  a  reasonable  hope 
of  adjustment :  See,  also,  Peoria  etc.  Ins.  Co.  v.  Whitehill,  25 
111.  4G6 ;  Farmers'  etc.  Ins.  Co.  v.  Chesnut,  50  111.  112,  99  Am. 
Dec.  492.  Where  a  prior  suit  was  dismissed  upon  the  promise 
by  the  defendant  to  pay  or  settle  plaintiff's  claim,  and  the  state- 
ment that  there  was  no  use  of  proceeding  in  the  courts,  the 
court  held  that  the  defendant  was  estopped  from  pleading  the 
statute  of  limitations:  Home  Ins.  Co.  v.  Myer,  93  111.  271. 
Where  parties  agreed  that  the  plaintiff  should  accept  the  defend- 
ant's account  in  discharge  of  all  or  a  part  of  its  claims  against 
the  defendant,  when  they  should  be  afterward  settled  or  ad- 
justed, and  defendant,  relying  upon  this  agreement,  was  in- 
duced not  to  bring  his  action,  it  was  held  that  the  plaintiff  was 
estopped  to  plead  the  statute  of  limitations:  Swofford  Bros. 
Drygoods  Co.  v.  Goss,  65  Mo.  App.  63.  To  tbe  same  effect  is  the 
case  of  ***  Missouri  Pac.  Ey.  Co.  v.  B.  F.  Coombs  &  Bro.  Com- 
mission Co.,  71  Mo.  App.  299.  In  Bareroft  v.  Roberts,  91  N. 
C.  363,  it  was  held  that  a  party  would  not  be  allowed  to  set  up 
the  statute  of  limitations  in  bar  of  the  debt  where  it  appeared 
that  the  delay  in  suing  was  caused  by  the  promise  by  himself 
or  attorney  that  the  claim  would  be  settled,  and  no  advantage 
should  be  taken  of  the  lapse  of  time:  See,  also.  Gentry  v.  Bar- 
ron, 109  Ga.  172,  34  S.  E.  349;  Union  Trust  Co.  v.  Peters,  72 
Miss.  1058,  18  South.  497;  Lengar  v.  Hazlewood,  11  Lea,  539; 
Matthews  v.  :Matthews,  66  Miss.  239,  6  South.  201. 

In  Moore  v.  Moore,  103  Ga.  517,  30  S.  E.  535,  it  was  held 
that  a  mutual  mistake  does  not  create  an  estoppel  to  plead  the 
statute  of  limitations.  In  North  Carolina  it  was  held  that  a  re- 
quest not  to  sue  will  not  stay  the  statute,  but  it  must  be  an 
agreement  not  to  plead  it :  Havmore  v.  Commissioners  of  Yad- 
kin, 85  X.  C.  268;  Hill  v.  Hilliard,  103  K  q.  34,  9  S.  E.  639; 
Eaby  v.  Stuman,  127  N.  C.  463,  37  S.  E.  476.  In  McFaddin  v. 
Prater  (Tex.),  3  S.  W.  306,  it  was  held  that  an  innocent  misre- 
presentation concerning  the  boundary  between  the  lands  of  the 
parties  would  not  estop  the  pleading  of  the  statute.  In  Eail- 
way  Conductors'  Benefit  Assn.  v.  Loomis,  124  111.  560,  32  IST. 
E.  424,  where  there  were  no  promises  to  pay,  and  nothing  hold- 
ing out  hopes  of  adjustment,  it  was  held  that  there  was  no 
estoppel. 

It  is  apparent  from  the  foregoing  that  the  usiuil  rules  pertain- 
ing to  estoppel  should  be  applied  in  such  cases,  and  that  the  de- 
fendant will  not  be  precluded  from  availing  himself  of  such 


Dec.  1901.]  Klass  v.  City  of  Detroit.  411 

defense  unless  it  can  be  fairly  said  that  he  is  responsible  for  de- 
ceiving the  plaintiff,  and  inducing  him  to  postpone  action  upon 
some  reasonably  well-gTounded  belief  that  his  claim  will  be  ad- 
justed if  he  does  not  sue.  In  both  of  the  cases  cited  by  counsel 
tsuch  estoppel  rested  upon  a  promise  to  pay,  and  in  one,  if  not 
both,  there  was  an  express  promise  not  to  sue,  induced  by  the 
promise  to  pay.  As  said  in  the  Armstrong  case,  all  *^  of  the 
elements  of  an  estoppel  were  present.  Here  they  were  not  all 
present.  It  does  not  appear  that  those  assuming  to  act  for  the 
city  knew  that  plaintiff  was  ignorant  of  the  action  of  the  coun- 
cil, or  knew  that  the  plaintiff  was  forbearing  to  sue  by  reason 
of  the  negotiations ;  and  there  is  an  absence  of  anything  in  the 
nature  of  a  promise  to  pay  as  a  consideration  for  forbearance, 
and  of  an}i:hing  in  the  nature  of  a  recognition  of  plaintiff's 
right  of  action.  Unless  we  are  to  say  that  the  statute  is  a  bar 
in  no  case  when  negotiations  are  continued  beyond  or  renewed 
after  the  period  of  the  statute,  we  cannot  sustain  plaintiff  in 
his  contention,  and  we  find  no  case  justifying  so  broad  a  rule. 
The  judgment  of  the  learned  circuit  judge  is  affirmed. 

The  other  justices  concurred. 


ESTOPPEL  TO  PLEAD  STATUTE  OF  LIMITATIONS. 

I,     By  Agreement  or  Promise. 

a.     Agreement  not  to  Plead  Statute. 

"b.     Oral  Agreement. 

c.     Agreement   to   Pay   Debt. 

II.     Fraud. 

III.  False  Representations. 

IV.  Subscription  to  Stock. 

V.  Administrators  and  Heirs. 

VI.  Mortgages. 

VII.  Purchases  of  Land. 

VIII.  Individual  Instances  of  Estoppel. 

I.  By  Agreement  or  Promise. 
a.  Agreement  not  to  Plead  Statute.— Notwithstanding  some  con- 
flict in  the  authorities,  the  great  weight  of  legal  adjudication  and 
the  universal  trend  of  modern  cases  firmly  establish  the  rule  that 
an  agreement  or  promise,  whether  oral  or  written,  by  the  debtor  not 
to  plead  the  statute  of  limitations,  made  before  the  expiration  of 
the  statutory  period,  and  relied  upon  by  the  creditor,  until  after 
the  statutory  period  has  expired,  operates  as  an  estoppel  in  pais 
as  against  the  debtor,  and  precludes  him  from  interposing  the  de- 
fense of  the  statute  to  defeat  the  action.  Among  the  many  cases 
in  which  this  rule  has  been  announced  may  be  cited  the  following: 
Holman   v.  Omaha  etc.  Bridge   Co.,   117  Iowa,  268,  9i  Am.  St.  Eep. 
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293,  90  N.  W.  833;  Bridges  v.  Stephens,  132  Mo.  524,  34  S.  W.  555  j 
Swofford  V.  Goss,  65  Mo.  App.  55;  Utica  Ins.  Co,  v,  Bloodgood,  4 
Wend.  652;  Gaylord  v.  Van  Loan,  15  Wend.  308;  Quick  v.  Corlies,. 
39  N.  J.  L.  11;  Haymore  v.  Commissioners,  85  N.  C,  268;  Barcroft 
V.  Koberts,  91  N.  C.  363;  Cecil  v.  Henderson,  121  N.  C.  244,  28  S. 
E.  481;  Burton  v.  Stevens,  24  Vt.  131,  58  Am.  Dec.  153;  State  Trust 
Co.  V.  Sheldon,  68  Vt.  259,  35  Atl.  177.  As  opposed  to  these  cases 
and  to  the  rule  above  announced  are  the  cases  of  Crane  v.  French, 
38  Miss.  503,  1  Am.  pep.  548,  Shapley  v.  Abbott,  42  N.  Y.  443,  and 
Andrear  v.  Redfield,  98  U.  S.  225. 

The  prevailing  rule  may  be  illustrated  by  some  of  the  leading 
cases  which  sustain  it.  Thus,  in  State  Loan  etc.  Co.  v.  Cochran,  130 
Cal.  245,  62  Pac.  466,  600,  the  court  announced  the  rule  that  sure- 
ties sued  upon  a  bond  are  estopped  to  plead  the  statute  of  limita- 
tions, when,  pending  the  running  of  the  statute  they  signed  a  writ- 
ten request  for  delay  in  proceedings  against  them,  until  they  shoald 
request  further  proceedings,  and  agreed  in  writing  to  waive  all  ad- 
vantage which  might  result  from  the  delay  requested,  in  consid- 
eration of  which  request  and  promise  the  plaintiffs  forbore  to  sue 
for  a  period  of  years. 

If  an  officer  of  a  railroad  company  negotiates  with  a  person  in- 
jured on  its  cars,  and,  acting  for  the  company  assures  him  that  the 
statutory  limitation  will  not  be  interposed,  intending  that  he  shall 
rely  upon  such  assurance,  and  he,  so  relying,  delays  in  bringing  au 
action  until  after  the  expiration  of  the  statutory  period,  the  com- 
pany is  estopped  from  pleading  the  statutory  bar:  Holman  v,  Omaha 
etc.  Bridge  Co.,   117  Iowa,  268,  94  Am,  St.  Eep.  293,  90  N.  W.  833. 

In  Cowart  v.  Perrine,  21  N.  J.  Eq.  101,  it  was  determined  that 
a  defendant  who  has  agreed  not  to  set  up  the  statute  of  limitations 
will  not  be  allowed  to  do  it,  and  that  such  agreement,  although 
it  does  not  amount  to  a  new  promise,  will  operate  by  way  of  es- 
toppel, in  cases  where  the  statute  has  not  fully  run,  and  the  plain- 
tiff has  forborne  to  sue  in  consequence  of  the  promise,  and  that 
such  rule  is  not  confined  to  courts  of  equity,  which  follow  court* 
of  law  in  giving  effect   to  this  statute. 

A  promise  by  the  debtor  before  the  debt  is  barred  to  waive  the 
statute  of  limitations  in  consideration  of  a  forbearance  to  sue  is- 
not  contrary  to  public  policy  and  estops  the  debtor  from  pleading 
such  statute:  Bridges  v.  Stephens,  132  Mo,  524,  34  S.  W.  555.  De- 
fendants will  not  be  allowed  to  plead  the  statute  of  limitations  iu 
bar  of  plaintiff's  claim  when  the  delay  which  would  otherwise  give 
operation  to  the  statute  has  been  induced  by  their  request  express- 
ing or  implying  their  agreement  not  to  plead  it:  Haymore  v.  Com- 
missioners, 85  N.  C,  268.  A  person  will  not  be  allowed  to  set  up  the 
statute  of  limitations  in  bar  of  a  debt,  if  it  appears  that  the  delay 
in  suing  was  caused  by  the  promise  of  himself  or  his  attorney,  re- 
lied upon  by  the  creditor,  that  the  matter  would  be  settled  and  no 
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advantage  taken  of  the  lapse  of  time:  Barcroft  v.  Eoberts,  91  N.  C, 
563. 

The  bar  of  the  statute  of  limitations  is  removed  and  the  de- 
fendant is  technically  estopped  from  setting  up  the  defense  of  such 
statute,  where,  after  notes  are  signed  by  him,  he  signs  an  agreement 
on  the  back  thereof,  to  the  effect  that  he  would  not  take  advantage 
of  the  statute  of  limitations  on  such  notes:  Burton  v.  Stevens,  24 
Vt.  131,  58  Am.  Dec.  153.  In  the  very  well-considered  case  of 
Bridges  v.  Stephens,  132  Mo.  524,  34  S.  W.  555,  sustaining  the  rule 
announced  by  a  great  majority  of  the  authorities,  the  cases  exist- 
ing at  the  time  of  writing  that  decision  are  ably  reviewed  as  fol- 
lows: 

"The  rule  is  thus  well  stated  in  1  "Wood's  Limitations  of  Actions, 
second  edition,  section  76:  'while  a  promise  not  to  plead  the  statute, 
whether  made  before  or  after  the  debt  is  barred,  does  not  amount  to 
an  acknowledgment  thereof  or  a  promise  to  pay  it,  yet  if  made 
before  the  statute  is  barred,  and  in  consideration  of  forbearance 
to  sue,  and  the  creditor  does  forbear  to  sue  upon  the  faith  of  the 
promise,  it  is  binding  upon  the  debtor,  and  at  least  has  the  effect 
to  keep  the  debt  on  foot  until  the  statutory  period,  dating  from 
such  promise,  expires  ....  by  way  of  estoppel.'  In  Warren  v. 
Walker,  23  Me.  453,  the  supreme  court  of  Maine,  while  holding 
that  the  waiver  of  the  statute  of  limitations  in  that  case  amounted, 
'neither  to  an  acknowledgment,  or  a  promise  to  pay,'  yet  held  it 
was  sufficient  to  obviate  the  statute  on  the  ground  of  estoppel,  say- 
ing: 'Xow  a  covenant  not  to  sue  an  obligor  in  a  bond  is  tanta- 
mount to  a  release  of  the  obligation;  and  an  agreement  in  writing 
never  to  sue  on  a  parol  contract  has  a  similar  effect':  Foster  v. 
Purdy,  5  Met.  442.  By  a  parity  of  reasoning,  the  memorandum  iu 
this  case  should  preclude  the  defendant  from  setting  up  this  de- 
fense. This  view  of  the  subject  is  very  much  strengthened  by  the 
case  of  Webber  v.  Williams  College,  23  Pick.  302.  In  that  case 
Webber  held  a  note,  purporting  to  be  signed  by  a  person  acting 
as  agent  for  the  defendants.  When  it  had  stood  nearly  six  j'ears 
the  plaintiff  demanded  payment.  The  treasurer  of  the  defendants 
wrote  to  the  plaintiff,  saying  if  he  would  forbear  suing  then  he  should 
have  the  3:\me  rights  he  then  had  for  one  year  more;  and  this  tlie 
plaintiff  complied  with.  The  court  considered  this  agreement  to  be  u 
wsiver  of  the  defense,  afterward  attempted  to  be  set  up  under 
the  statute,  'as  it  was  entered  into  before  the  limitation  was  com- 
plete.' In  Webber  v.  Williams  College,  23  Pick.  302,  Chief  Justice 
Shaw  delivered  the  opinion  and  he  states  the  facts  of  that  case  even 
more  strongly  than  the  supreme  court  of  Maine  in  W^arreu  v.  Walker, 
He  states  that  when  the  proposition  was  made  to  plaintiff  to  for- 
bear for  a  year,  he  replied,  'he  would  not  consent  to  postpone 
bringing  his  action  as  proposed,  but  in  point  of  fact  he  did  so  ]iost- 
|)one  it  till  after  the  six  years,'   and  that   court  was  of  the  uuaui- 
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mous    opinion    'that    this    is    a    sufficient    compliance    with    the    de- 
fendants' offer,  that  they  were  bound  by  it,  and  that  it  is  a  good 
waiver   of   the   statute   of  limitations.'     This   case    is   also   in   point 
on   the  first   paragraph   of  this   opinion,   in  that  it  was  not  mooted 
bj'  court  or  counsel  that  the  waiver  of  the  statute  in  the  slightest 
degree  affected  the  other  defense  of  want  of  power  in  the  agent  to 
bind  the  college  and  upon  which  plaintiff  was  forced  to  a  nonsuit. 
In  Utica  Ins.   Co.   v.  Bloodgood,   4  Wend.   652,   the   note  was   dated 
April  28,  1818,  payable  six  months  after  date.     On  the  twenty-sixth 
day  of  August,  1824,  the  defendant,  the  maker  of  the  note,  signed 
this    stipulation,    'whereas    the   Utica   Insurance    Company   hold   my 
note,  dated  April  28,   1818,  indorsed  by  C.   C.  B.,  for  nineteen  hun- 
dred dollars,  now,  therefore,  I  hereby  agree  not  to  plead  the  stat- 
ute of  limitations  in  a  prosecution  for  any  balance  that  may  be  due 
on  said   note.'     The   defendant  pleaded   the   statute.     The   court  for 
the  correction  of  errors  held,  Judge  Jacob  Sutherland  delivering  the 
opinion,    that    'the    defendant    is    estopped   by   his    stipulation   from 
availing  himself  of  the  statute  of  limitations.'     In  Gaylord  v.  Van 
Loan,  15  Wend.  308,  the  action  was  on  three  notes.     The  defendant 
pleaded   the   statute    of   limitations.     The   plaintiff    as   to    the   third 
note   replied   that   the   discharge   was   obtained   by   fraud.     The   evi- 
dence  tended   to   prove    that    the   attorney  told  defendant   he    must 
sue  him,   unless   the   notes   were   renewed.     To   which   defendant   re- 
plied 'he  would  not  avail  himself  of  the  statute  and  a  suit  need  not 
be  brought  on  that  account.'     Judge  Nelson,  speaking  for  the  court, 
said:   'Two    of   the  notes  were    barred   when    the    defendant    agreed 
that  he  would  not  avail  himself  of  the  statute.     As  to  those  notes 
it  cannot  be  said  that  the  agreement   operated  as  a  fraud  upon  the 
plaintiff,   by   inducing   a    delay   in    the    commencement    of    the    suit, 
....  but  it  may  well  be  said  as  to  the  third  note,  which  was  not 
due  at  the  time  of  the   agreement.     Although  we  cannot,  upon   any 
consistent  reasoning,   infer    a   new   promise   to   pay   the    notes    from 
what  was  said   by   the    defendant,  taking   the    whole    together,   yet, 
as    it    respects  the  note  not   then    barred,   we    do    not    say    that    the 
plaintiff    is    entirely  remediless.     The    agreement    not    to    plead    the 
statute,   as  respects  this  note,   operated   as  a  fraud   upon   the   plain- 
tiff.    Had    it    not    been    made,    he    could    have    prevented    the    effect 
of    the    statute    by    commencing    his    suit.     By    pleading     the     stat- 
ute,  the   defendant   is   guilty  of  bad  faith,   and,   upon   general   prin- 
ciples,  should   be    estopped    from   availing   himself   of    that    defense. 
No  one  ought  to  be  permitted  to  disregard  his  own  deliberate,  law- 
ful agreement,  to  the  injury  of  another.     The  principle  which  should 
debar     the     defendant     from    setting    up    the    defense    in    this    case 
is  a  familiar  one;  the  only  difficulty  is  in  the  mode  of  its  application. 
In  the  case  of  Utica  Ins.   Co.  v.  Bloodgood,  4  Wend.  652,  the  stipu- 
lation not  to  plead  the  statute  was  in  writing,  but  its  being  in  writ- 
ing   does   not   add    anything   to   its   legal   effect,   unless  it  be    under 
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seal.     It   is    of   no    greater    efficacy    or  higher  credit    in    court    than 
an    agreement    resting    in    parol,    when    proved.'     In    Armstrong    v. 
Levan,   109   Pa.   St.    177,    1    Atl.    204,   it    appeared   that   Armstrong, 
the  prothonotary,   negligently  failed   to   index   a  judgment  in  favor 
of  Mrs.  Levan  whereby  a  junior  judgment  creditor  secured  a  prefer- 
ence, and  she  lost  her  lien.     Before  the  running  of  the  statute,  her 
attorney  called  upon  the  clerk  and  said  to  him  that,  unless  he  adjusted 
it  he  would  sue,    whereupon    the    clerk   agreed   that    if   Mrs.    Levan 
would  not  sue  him,  and  suffered  loss  by  his  mistake,  he  would  make 
it  good.     When  sued  he  pleaded  the  statute.     Said  the  court:  'The 
conversation   referred  to   occurred  before   the   statute   had   run,   and 
it  was.  a  distinct  promise  to  pay  in  consideration  that  the  plaintiflE 
below  would   not   sue.     If,   therefore,   she   relied   upon   this   promise, 
if   she  was   thereby  lulled   into   security,    and   thus   allowed   the   six 
years    to    go  by  before   she    commenced   her   suit,    with    what    grace 
can  the  defendant  now  set   up   the   statute?     The   promise   operated 
not  to  revive   a  dead  tort,  but  as   by  way  of  estoppel.     It   has   all 
the  elements  of  an  estoppel.     The  plaintiff  relied  and  acted  upon  it; 
she  has  been  misled  to  her  injury;  but  for  the  defendant's  promise 
she  would  have  commenced  her  action  before  the  six  years  had  ex- 
pired.'    To  the  same   effect   in   all   respects    is   the    decision    of    the 
supreme   court  of  North  Carolina,  in  Barcroft  v.  Eoberts,  91   N.   C. 
363.   See,  also,  Joyner  v.  Massey,  97  N.  C.   148,  1   S.  E.   702;   Hay- 
more  V.  Commissioners,  85  N.  C.  268;  Hill  v.  Hilliard,  103  X.  C.  34, 
9  S.  E.  639;   Quick  v.   Corliss,  39  N.  J.   L.   11.     In  Co  warts  v.  Per- 
rine,  21   N.  J.   Eq.   101,  in  discussing  what  constitutes   an   estoppel, 
Chancellor  Zabriske   said:    'As  long  as  the   agreement   really  caused 
the  complainant  to  delay  a  suit,  it  would  come  witliin  the  reasons 
on  which  an  estoppel  in  pais  is  founded.     When  the  act  or  promise 
of  one  man  causes  another  to  do,  or  forbear  to  do,  something  which 
he   would   otherwise    have  done,  the  other   is   estopped   from   taking 
advantage  of  the  act   or  omission,  caused  by  his  own  act  or  prom- 
ise.'    And    this   is   the    doctrine    of    the    federal   courts:    Eandon   v. 
Toby,  11  How.  (U.  S.)  493;  Maun  v.  Cooper,  2  App.  D.  C.  226,  opin- 
ion  by   C.  J.   Alvey. 

"Opposed  to  all  these  authorities  is  the  opinion  of  Earl.  C.  J.,  in 
Shapley  v.  Abbott,  42  N.  Y.  443,  1  Am.  Eep.  548,  and  Hodgdon  v. 
Chase,  29  Me.  47.  The  grounds  upon  which  Judge  Earl  reached  his 
judgment  were:  1.  That  a  promise  not  to  plead  or  to  waive  the 
statute  was  'an  acknowledgment  or  promise  to  pay,'  and  there- 
fore fell  within  the  statute,  an  assumption  and  a  promise  which 
we  think  we  have  shown  is  contrary  both  to  the  natural  and  ordinary 
meaning  of  the  words  of  the  statute  and  opposed  to  the  decisions  of 
many  of  the  highest  courts  of  the  land;  2.  That  a  promise  not  to 
plead  the  statute  made  before  the  debt  was  barred,  and  accepted 
and  acted  upon  by  the  creditor,  did  not  create  an  estoppel  in  pais, 
because  both  parties    were    equally    well    informed    of    the    facts     a 
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position  refuted  by  all  the  decisions  just  cited,  and  by  none  more 
clearly  than  by  this  court,  beginning  with  Taylor  v.  Zepp,  14  Mo. 
482,  55  Am,  Dec.  113,  and  adhered  to  throughout  the  judicial  his- 
tory of  the  state;  3.  Because  he  says  there  is  no  valuable  consid- 
eration to  support  such  a  promise.  *A  valuable  consideration  is  a 
benefit  to  the  party  promising,  or  to  a  third  party  at  his  request, 
or  an  inconvenience,  loss,  or  injury,  or  the  risk  of  it  to  the  party 
promised':  4  Minor's  Institutes,  pt.  1,  p.  16.  From  time  immemorial 
an  agreement  to  forbear  to  sue  has  been  held  to  be  a  valuable 
and  sufficient  consideration,  and  it  was  so  held  in  Glasscock  v.  Glass- 
cock, 66  Mo.  627,  upon  a  review  of  all  the  common-law  authorities: 
Bishop  on  Contracts,  enlarged  ed.,  sees.  57-63;  Chitty  on  Contracts, 
11th  Am.  ed.,  35.  By  such  forbearance  the  creditor  is  delayed  9ud 
the  debtor  is  or  may  be  benefited;  so  that  there  concur  both  the  ordi- 
nary grounds  upon  which  a  valuable  consideration  may  be  rested. 
Nor  is  it  an  objection  that  no  specific  time  of  forbearance  Avas 
agreed  upon,  for  in  such  a  case  the  law  will  imply  a  reasonable 
time:  Glasscock  v.  Glasscock,  66  Mo.  627.  With  due  respect  for 
the  distinguished  jurist  who  delivered  the  opinion  in  Shapley  v. 
Abbott,  42  N.  Y.  443,  7  Am.  Eep.  548,  we  cannot  concur  in  his 
premise  that  there  was  no  consideration  for  the  promise.  On  the 
contrary,  we  hold  that  a  forbearance  to  sue  is  one  of  the  com- 
monest examples  of  valuable  consideration  to  be  found  in  the  com- 
mon-law reports.  The  decision  in  Hodgdon  v.  Chase,  29  Me.  47, 
is  a  dogmatic  statement  of  the  court's  conclusion  witliout  respond- 
ing to  the  able  and,  to  our  minds,  conclusive  argument  of  counsel 
to  the  contrary,  and  is  at  variance  with  Trask  v.  Weeks,  81  Me. 
o25,  17  Atl.  162,  in  which  the  court  said,  comn.euting  upon 
Waren  v.  Walker,  23  Me.  458,  and  distinguishing  the  two  cases: 
"'  Thus  it  is  seen  that  this  case  diif ers  materially  from  that  of 
Warren  v.  Walker,  in  which  the  contract  contained,  as  shown  in 
the  opinion,  nothing  which  could  be  construed  into  a  promise, 
but  was  a  simple  waiver  of  the  statute  founded  upon  a  suffi- 
cient consideration.  In  Hodgdon  v.  Chase,  29  Me.  47,  a  much  more 
restricted  agreement  and  one  more  nearly  like  that  in  Warren 
V,  Walker,  if  not  of  the  same  effect,  was  treated  as  intended  l  for 
an  acknowledgment  and  new  promise.  Otherwise,  it  could  not  have 
been  rejected  for  not  being  in  writing;  for  no  statute  requires  a 
contract  not  to  set  up  the  statute  in  defense  simply  to  be  in  v/rit- 
ing'  ":  Bridges  v.  Stephens,  132  Mo.  538-543,  34  S.  W.  555. 

It  has  been  held  that  as  to  a  promise  by  the  debtor  not  to  plead 
the  statute  of  limitations  relied  upon  by  the  creditor,  the  statute 
runs  against  such  promise  as  well  as  the  principal  debt,  and  after 
the  period  of  the  statute  has  run  against  such  promise,  the  debtor 
is  not  estopped  to  plead  the  limitation  as  a  defense:  Cameron  v. 
(^ameron,  95  Ala.  344,  10  South.  50G.  It  has  also  been  held  that 
it   an   administrator  requests  a  creditor  of  the   estate  to   delay   suit 
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and  agrees  not  to  take  advantage  of  the  three  years'  statute  of 
limitations,  relating  to  nonresident  creditors,  and  does  not  waiva 
any  other  defense,  he  is  not  estopped  by  such  agreement,  in  a  suit 
by  such  creditor,  to  interpose  as  a  defense  the  bar  of  another  stat- 
ute of  limitations  of  six  years:  Maloney  v.  Wilson,  9  Baxt.  403; 
Loyd  V.  Loyd,  9  Baxt.  406. 

b.  Oral  Agreement.— It  is  also  well  settled  that  an  agreement  by 
the  debtor,  before  the  debt  is  barred,  not  to  plead  the  statute  of  limi- 
tations, to  constitute  an  estoppel  to  plead  it,  need  not  be  in  writing. 
An  oral  promise  by  him  before  the  debt  is  barred,  to  waive  such 
statute  in  consideration  of  a  forbearance  to  sue,  ia  not  contrary 
to  public  policy,  is  based  upon  a  sufficient  consideration,  and  con- 
stitutes an  estoppel  to  plead  the  statute  of  limitations:  Holman 
V.  Omaha  etc.  Co.,  117  Iowa,  268,  94  Am.  St.  Eep.  293,  90  N.  W. 
833;  Bridgesi  v.  Stephens,  132  Mo.  524,  34  S.  W.  555;  Cecil  v. 
Henderson,  121  N.  C.  244,  28  S.  E.  481;  Schroeder  v.  Young,  161 
U.  S.  334,  16  Sup.  Ct.  Eep.  512.  In  the  case  of  Holman  v.  Omaha 
etc.  Co.,  117  Iowa,  272,  94  Am.  St.  Eep.  293,  90  N.  W.  833,  the  court 
said  that:  "In  Crane  v.  French,  38  Miss.  503,  the  view  is  expressed 
that  an  agreement  not  to  plead  the  statute  of  limitations  not  amount- 
ing to  an  acknowledgment  or  new  promise  in  writing,  within  statu- 
tory provisions  would  be  contrary  to  public  policy  and  void,  and 
therefore  not  effectual  to  defeat  the  bar.  On  the  other  hand,  it 
has  been  held  in  a  number  of  cases  that,  even  though  the  statute 
requires  an  acknowledgment  or  new  promise  in  such  case  to  be  in 
writing,  yet  the  plea  of  the  statute  of  limitations  will  not  be  al- 
lowed where,  in  view  of  a  parol  agreement  not  to  plead  the  statute, 
relied  on  by  the  other  party,  the  interposition  of  the  defense  would 
be  unconscientious  and  inequitable  and  would  perpetrate  a  fraud": 
Citing  State  Loan  &  Trust  Co.  v.  Cochran,  130  Cal.  245,  62  Pac. 
466-600;  Quick  v.  Corlies,  39  N.  J.  L.  11;  Cecil  v.  Henderson,  121 
N.  C.  244,  28  S.  E.  481;  State  Trust  Co.  v.  Sheldon,  68  Vt.  259, 
35  Atl.  177.  Although  a  statute  provides  that  a  new  promise  to 
take  the  case  out  of  the  statute  of  limitations  must  be  in  writing 
and  signed  by  the  party  sought  to  be  charged  therewith,  yet  when 
a  creditor  has  delayed  action  at  the  request  of  the  debtor,  and  un- 
der his  promise,  express  or  implied,  to  pay  the  debt  and  not  to  plead 
the  statute  of  limitationSj  the  court  in  the  exercise  of  its  eauitable 
jurisdiction  will  not  permit  the  debtor  to  plead  the  lapse  of  time, 
and  the  creditor  may  bring  his  action  within  the  statutory  time  af- 
ter such  promise  and  request  for  delay,  although  it  is  not  made 
in  writing:  Cecil  v.  Henderson,  121  N.  C.  244,  28  S.  E.  481.  It 
seems  to  us,  however,  that  the  cases  thus  declaring  defeat  or  ignore 
the  statute,  and  the  California  case  sometimes  cited  does  not  cover 
this  question  for  the  reason  that  the  promise  then  relied  upon  was 
in  writing,  executed  as  prescribed  by  the  statute. 
Am.   St.   Eep.,   Vol.   95—27 
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c.  Agreement  to  Pay  Debt,— A  promise  to  pay  a  debt,  though 
not  in  writing,  may  be  made  in  such  a  manner  that  if  relied  upon 
by  the  person  to  whom  made,  it  may  constitute  an  estoppel  against 
the  person  making  it,  to  plead  the  statute  of  limitations.  Thus,  in 
an  action  for  personal  injury,  plaintiff  may  meet  a  defense  of 
limitation  by  showing  that  defendant,  by  promising  a  settlement, 
led  him  to  believe  that  a  suit  to  enforce  his  claim  was  unnecessary: 
Kenackowsky  v.  Board  of  Commissioners,  122  Mich.  613,  81  N.  W. 
581;  or  if  within  the  period  of  limitation  after  the  right  of  action 
for  a  tort  accrues,  a  parol  promise  is  made  to  pay  if  suit  is  not 
brought,  such  promise  operates  by  way  of  estoppel  to  toll  the  stat- 
ute of  limitations,  and  the  statute  will  then  run  only  from  the  date 
of  such  promise:  Armstrong  v.  Levan,  109  Pa.  St.  177,  1  Atl.  204. 
Or  an  agreement  by  a  debtor  to  apply  a  certain  portion  of  his  crops 
toward  the  extinguishment  of  his  debt  in  consideration  of  further 
indulgence  will  take  a  case  out  of  the  statute  of  limitations,  and 
may  be  set  up  in  avoidance  of  the  plea  of  such  statute  by  way  of 
estoppel  upon  the  debtor:  Eandon  v.  Toby,  11  How.  (U.  S.)  493. 
If  pending  suit  by  the  insured  on  his  policy  of  insurance,  brought 
in  proper  time,  the  company  makes  repeated  promises  to  pay  the 
loss,  insisting  that  there  is  no  need  of  proceeding  in  the  courts  to 
enforce  payment,  and  the  same  promises  are  made  after  the  pend- 
ing suit  is  dismissed  for  want  of  prosecution  after  being  on  the 
docket  for  more  than  a  year,  such  declarations  and  promises  are  a 
sufficient  excuse  for  not  bringing  suit  within  the  period  of  limita- 
tions, or  for  the  nonprosecution  of  a  suit  properly  commenced  and 
estop  the  insurance  company  from  setting  up  the  statute  as  a  de- 
fense to  a  suit  subsequently  brought:  Home  Ins.  Co.  v.  Myer,  93 
111.  271;  and  to  the  same  effect,  Voorheis  v.  People's  etc.  Soc,  91 
Mich.  469,  51  N.  W.  1110;  Railway  etc.  Assn.  v.  Loomis,  142  111. 
560,  32  N.  E.  424. 

If  the  plaintiff  gives  the  defendant  assurance  that  a  matter  in 
controversy  between  them  will  be  accepted  in  payment  when  their 
mutual  accounts  shall  be  settled,  and  the  defendant  relies  thereon, 
and  desists  from  suit,  the  plaintiff,  when  suing  on  the  mutual  ac- 
count, cannot  invoke  the  statute  of  limitations  against  the  disputed 
items:  Missouri  Pac.  Ry.  Co.  v.  Coombs,  71  Mo.  App.  299.  Or  if 
plaintiff  and  defendant  had  an  understanding  that  plaintiff  should 
accept  defendant's  accord  in  full  or  partial  discharge  of  the  for- 
mer's claims  against  the  latter  upon  an  adjustment  of  their  accounts, 
and  the  defendant,  by  reason  thereof,  relied  thereon,  and  did  not 
bring  an  action  on  his  claim  within  the  statutory  limitation,  the 
plaintiff  is  estopped  to  invoke  the  statute  in  bar  of  defendant's 
claim  when  it  is  set  up  as  an  offset  to  an  action  on  the  plaintiff's 
account:    Swofford    Bros.    etc.    Co.    v.    Goss,    65    ]\[o.    App.    oo. 

If  a  promise  is  made  by  a  surety  to  a  confiding  creditor  tliat 
the  debt  shall  be  paid  at  a  time  named,  which  the  creditor  relies  upon, 
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this  is  such  an  " ohstruction  and  hindrance"  as  is  embraced  by  the 
statute  of  limitations,  and  the  time  of  such  obstruction  cannot  be 
computed  as  part  of  the  time  of  limitation:  Walker  v.  Sayers,  5 
Bush,  579.  If  heirs  recognize  claims  as  subsisting  debts  against 
their  ancestor's  estate,  and  the  deed  of  trust  by  which  they  are 
secured  as  an  encumbrance,  and  induce  third  persons  to  take  such 
debts  up  by  agreeing  that  they  are  valid  liens  and  will  be  paid, 
the  heirs  are  estopped  to  rely  upon  the  statute  of  limitations  as  a 
bar  to  such  debts:  Lengar  v.  Hazlewood,  11  Lea,  539.  And  to 
the  same  effect  is  Davis  v.  Ramage,  23  Ky.  Law  Eep.  1420,  &5  S. 
W.  340.  If  a  plaintiff  is  induced  not  to  commence  his  suit  to  re- 
cover a  claim  during  the  time  the  matter  is  pending  before  referees, 
by  the  defendant's  agreement  to  refer,  and  to  abide  by  and  per- 
form the  award,  the  defendant  is  estopped  to  plead  limitation 
against  such  claim:  Davis  v.  Dyer,  56  N.  H.  143.  It  has  been  held, 
however,  that  mere  declarations  made  by  a  trustee  thai  lie  had  so 
arranged  matters  that  the  creditor  would  got  his  niouoy,  will  not,  in 
the  absence  of  fraud,  operate  by  way  of  estoppel  to  preclude  the 
trustee  from  setting  up  the  statute  of  limitations:  Parks  v.  Satter- 
thwaite,  132  Ind.  411,  32  N.  E.  82.  An  indorsement  on  a  note  in  the 
words,  "If  not  paid,  I  request  indulgence,"  made  by  the  obligor  at  or 
about  the  time  of  the  execution  of  the  note,  is  no  sucli  continued 
request  as  will  estop  him  to  plead  the  statute  of  limitations  as  a 
defense  to  the  note:  Carr  v.  Eobinson,  8  Bush,  269.  The  fact 
that  mutual  statements  of  indebtedness  between  two  persons  were 
prepared  and  exhibited  in  an  attempt  at  settlement,  one  of  which 
statements  included  a  note,  is  not  such  a  promise  to  pay  as  to  exclude 
plaintiff  in  an  action  on  the  note  from  pleading  limitation  against 
defendant's  exhibited  account,  set  up  as  an  offset:  Campbell  v.  Park, 
n  Tex.  Civ.  App.  455,  33  S.  W.  754.  In  North  Carolina  it  is 
held  that  a  promise  to  pay  in  order  to  estop  the  defendant  from 
pleading  the  statute  of  limitations  must  be  in  writing,  and  a  mere 
request  not  to  sue  will  not  estop  the  debtor  unless  there  is  also  an 
agreement  not  to  plead  the  statute:  Hill  v.  Hilliard,  103  N.  C.  34,  9 
S.  E.  639;   Toms  v.  Jones,  127  X.  C.  464,  37  S.  E.  480. 

II.     Fraud. 

Many  instances  occur  where  fraud  on  the  part  of  the  debtor  will 
estop  him  from  pleading  the  statute  of  limitations.  Thus,  one  wh(., 
confederating  with  a  trustee,  procures  by  actual  fraud  the  property 
of  the  beneficiaries,  cannot  avail  himself  of  the  limitation  against 
their  claim:  Bumel  v.  Stoddard,  Fed.  Cas.  No.  2135.  The  defendant 
may  be  estopped  to  plead  limitation  when  there  has  been  a  fraud- 
ulent concealment  by  him  of  the  cause  of  action  against  him,  or, 
whether  the  act  was  fraudulent  or  not,  when  the  defendant  has 
employed  means  to  mislead  the  plaintiff,  or  to  hide  from  him  the 
fact  that  a  cause  of  action  has  arisen:  Holloway  v.  Appelget,  55  N. 
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J.  Eq.  583,  62  Am.  St.  Eep.  827,  40  Atl.  27.  If  an  insurance  com- 
pany by  fraud  or  by  holding  out  reasonable  hope  of  an  adjust- 
ment of  a  loss,  prevents  the  insured  from  bringing  suit  within  the 
period  of  limitation,  it  is  estopped  to  set  up  such  limitation  as  a 
defense:  Derrick  v.  Lamar  Ins.  Co.,  74  111.  405.  If  a  surety  has  oui- 
ployed  fraud  to  procure  the  creditor  to  delay  in  bringing  suit,  the 
time  of  the  delay  caused  by  such  fraud  must  be  excluded  from  t!ie 
statutory  period  of  limitation  when  the  surety  pleads  his  release 
under  such  statute:  Newton  v.  Carson,  80  Ky.  309;  Keid  v.  Hamilton, 
92  Ky.  619,  18  S.  W.  770.  The  statute  of  limitations  is  not  available 
as  a  defense  to  a  purchaser  from  the  alleged  owners  of  land  whose 
conveyance  is  constructively  fraudulent  as  against  the  purchaser 
from  another  claimant:  Earle  v.  Peterson,  67  Ind.  503.  The  fact  that 
debts  secured  by  an  encumbrance  on  land  to  which  subrogation  is 
sought  are  barred  by  limitation  will  not  avail  in  favor  of  the 
debtor  or  an  intervening  lienor,  where  advances  have  been  made 
on  the  faith  of  the  debtor's  fraudulent  representations  that  the 
property  was  unencumbered.  Since  the  debtor  is  estopped  to  plead 
the  statute,  his  legal  representative  is  also  estopped:  Union  etc. 
Trust  Co.  v.  Peters,  72  Miss.  1058,  18  South.  497. 

III.  False  Representations. 
If  a  defendant  intentionally  or  negligently  misleads  a  plaintiff 
by  his  misrepresentations,  and  causes  him  to  delay  suing  until  the 
statutory  bar  has  fallen,  the  defendant  will  be  estopped  from  plead- 
ing the  statute  of  limitations:  Holman  v.  Omaha  etc.  Co.,  117  Iowa, 
268,  94  Am.  St.  Rep.  293,  90  N.  W.  833;  Joyner  v.  Massey,  97  N. 
€.  148,  1  S.  E.  702;  Schroeder  v.  Young,  161  U.  S.  334,  16  Sup.  Ct. 
Eep.  512.  The  president  of  a  corporation  is  estopped  to  set  up  the 
statute  of  limitations  as  a  defense  to  an  accounting,  if  the  failure 
of  the  corporation  to  sue  within  the  statutory  period  was  due  to 
the  defendant's  misrepresentation  of  the  corporate  affairs:  Coxe  v. 
Huntsville  Gas  Light  Co.,  106  Ala.  373,  17  South.  626.  In  an  action 
for  false  representations  as  to  a  boundary  in  a  deed,  the  defendant, 
though  estopped  froni  denying  that  he  made  the  representations 
contained  in  the  deed,  is  not  precluded  from  showing  that  plaintiff 
knew  the  truth  sooner  than  he  claimed,  so  as  to  show  that  his  right 
of  action  was  barred  by  limitation:  Cade  v.  Burton,  45  Ga.  456. 
In  an  action  by  one  to  recover  a  portion  of  a  sum  of  money  received 
by  another  from  a  railroad  company  as  compensation  for  a  right 
of  way  over  a  certain  tract  of  land,  part  of  which  plaintiff  clainied 
to  own,  defendant  relied  upon  the  statute  of  limitations  as  a  bar 
to  the  action,  and  it  was  held  that  he  was  not  estopped  to  plead 
the  statute  by  the  fact  that  he  had  previously  misrepresented  to 
plaintiff,  innocently,  and  without  fraudulent  intent,  the  true  divi- 
sion line  between  their  lands,  so  that  plaintiff  was  induced  to  believe 
that  the  right  of  way  did  not  touch  any  part  of  his  laud,  and  did 
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not  discover  otherwise  until  after  two  years  from  the  date  of  the 
payment  of  the  money  to  defendant.  In  such  case  plaintiff  was  as 
much  bound  as  defendant  to  know  the  true  boundary  line  between 
them,  although  he  resided  at  a  greater  distance  from  it:  McFadden 
V.  Prater  (Tex.  Sup.),  3  S.  W.  306.  Generally,  a  mutual  mistake  of 
the  parties  does  not  create  an  estoppel  to  plead  the  statute  of  limita- 
tions: Moore  v.  Moore,  103  Ga.  517,  30  S.  E.  535. 

IV.     Subscription  to  Stock. 

The  silence  of  a  subscriber  for  corporate  stock  after  sixteen  years, 
within  which  time  the  statute  of  limitations  has  run,  and  his 
sitting  by  while  large  expenditures  were  being  made,  does  not  estop 
him  from  pleading  the  statute  against  his  subscription  for  the  stock: 
Pittsburgh  etc.  E.  E.  Co.  v.  Graham,  2  Grant  Gas.  259.  In  such  case 
no  equitable  estoppel  can  arise  after  limitation  has  run  against  an 
action  for  a  subscription  to  corporate  stock,  so  as  to  prevent  a  sub- 
scriber from  pleading  the  statute:  Pittsburgh  etc.  E.  E.  Co.  v. 
Graham,   36   Pa.   St.   77. 

V.    Administrators    and    Heirs. 

If  an  administrator  pays  parf  of  a  claim  against  an  estate  and 
leads  the  claimant  to  believe  that  no  resistance  will  be  made  to  the 
balance  of  the  claim  which  he  has  offered  to  pay  in  real  estate,  he 
is  estopped  to  plead  the  statute  of  limitations  to  defeat  an  action 
on  the  claim.  "He  cannot,  by  his  acts  and  declarations  induce 
the  plaintiff  to  delay  proceedings  in  the  case,  and  then,  because 
of  such  delay,  invoke  the  statute  of  limitations  to  defeat  the  accion": 
Wilson  v.  McElroy,   83  Iowa,  593-596,  50   N.   W.   55. 

On  the  other  hand,  it  has  been  held  that  if  a  testator  devises  his 
land  to  his  widow,  and  she,  without  taking  out  letters  testamentary, 
or  of  administration  on  his  estate,  recognizes  a  debt  as  valid 
and  subsisting  against  his  estate,  and  makes  partial  payments  on 
it,  neither  she  nor  her  personal  representatives  are  estopped  to 
plead  limitation  in  bar  of  an  action  on  the  debt  by  the  creditor: 
Lewis   v.   Ford,   67   Ala.    143. 

An  executor  or  administrator  who  unreasonably  delays  to  make 
objections  to  a  claim  against  the  estate  which  has  been  duly  pre- 
sented to  him,  is  not  thereby  estopped  to  set  up  the  statute  as  a  bar 
to  the  claim:  Bucklin  v.  Chapin,  1  Lans.  443.  If  an  administrator 
has  been  guilty  of  fraudulent  conduct  in  making  a  sale  of  land 
of  the  estate  to  pay  a  debt  to  himself  and  to  others,  the  sale  may 
be  annulled  at  the  suit  of  other  creditors  defrauded  thereby  and 
the  land  resold  to  pay  the  intestate's  debts,  and  in  such  case  the 
heirs  and  subsequent  administrator  are  estopped  to  set  up  the  lapse 
of  time  occurring  between  the  fraudulent  sale  and  the  bringing  of 
such  suit  by  the  creditors:  Matthews  v.  Matthews,  66  Miss.  239,  6 
South.   201. 
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VI.    Mortgagees. 

If  a  person  having  a  mortgage  upon  a  tract  of  land  leaves  it  with 
another  who  has  a  subsequent  mortgage  upon  the  same  laud,  and 
makes  him  attorney  in  fact,  with  knowledge  of  such  subsequent 
mortgage,  with  power  to  demand,  collect,  and  receive  the  monthly- 
interest,  but  without  power  or  instruction  to  enforce  the  collection 
of  the  mortgage,  and  without  the  attorney  in  fact  undertaking  the 
trust  of  enforcing  the  collection  of  the  mortgage,  and  while  in  the 
hands  of  the  attorney  in  fact,  the  mortgage  becomes  barred  by 
limitation,  the  attorney  in  fact  is  not  gviilty  of  such  fraud  as  estops 
him,  when  made  a  party  to  a  suit  afterward  brought  to  foreclose 
the  mortgage,  from  taking  advantage  of  the  statute  of  limitations 
to  prevent  that  mortgage  from  having  priority  over  his  subsequent 
mortgage:  Lent  v.  Shear,  26  Cal.  362.  But  if  a  mortgage  is  ex- 
pressly made  subject  to  a  prior  mortgage,  the  junior  mortgagee  can- 
not defeat  the  prior  mortgage  by  pleading  that  it  is  barred  by 
limitation:  Park  v,  Prendergast,  4  Tex.  Civ.  App.  566,  23  S.  W.  535. 

If  a  person  advances  money  to  a  mortgagor  under  and  by  virtue 
of  his  fraudulent  representations  that  his  projierty  is  unencumbered, 
and  the  money  so  advanced  is  used  to  pay  off  a  first  mortgage,  thus 
entitling  the  person  advancing  the  money  to  subrogation  to  the 
rights  of  the  first  mortgagee,  the  mortgagor  or  his  rej^resentative 
cannot  invoke  the  statute  of  limitations  to  defeat  the  first  mortgage 
and  thus  weaken  the  security  of  the  person  so  advancing  the  money: 
Union  Trust  Co.  v.  Peters,  72  Miss.  1058,  18  South.  497.  If  a  deed 
of  trust  is  foreclosed  by  an  assignee  in  bankruptcy,  the  fact  that  he 
represented  to  the  maker  of  the  note  that  ho  would  permit  her  to 
redeem  on  payment  of  the  debt,  cannot  estop  him  from  setting 
up  the  statute  of  limitations  in  an  action  to  set  aside  the  sale  and 
to  redeem:  Phelan  v.  O'Brien,  4  McCrary,  466,  13  Fed.  656, 

VII,  Purchases  of  Land, 
If  a  purchaser  of  land  makes  a  partial  payment  therefor,  and  the 
seller,  though  treating  the  contract  as  at  an  end,  fails  to  refund  the 
money  paid,  his  failure  to  refund  keeps  the  contract  open,  and  he 
cannot  rely  upon  the  statute  of  limitations  to  protect  him  from  a 
decree  for  the  repayment  of  the  money:  Bowles  v.  Woodson,  6  Gratt. 
78.  And  a  vendee  in  possession  of  land  under  a  bond  for  a  deed, 
who  comes  into  equity  twenty-five  years  after  the  bond  is  executed 
asking  for  a  deed,  cannot  avail  himself  of  the  statute  of  limitations 
in  reply  to  a  defense  set  up  by  the  vendor  that,  although  the  bond 
recited  payment  in  full,  the  purchase  money  had  not  all  been  paid, 
when  the  delay  in  making  the  deed  is  due  to  the  vendee's  faihire 
to  pay:  Encker  v.  Bently  (Ky.),  2  S.  W.  769.  If  a  person  enters 
upon  and  occupies  land  under  an  executory  contract  to  purchase, 
the  statute  of  limitations  does  not  run  against  the  holder  of  the 
le<^al  title  so  long  as  such  occupant  looks  to  him  for  a  conveyance 
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thereof:  Hawkins,  Writton  etc.  v.  Page,  4  T.  B.  Mon.  136.  Where 
a  vendor  has  sold  land  not  belonging  to  him,  and  the  vendee  has 
withheld  so  much  of  the  purchase  money  as  will  reimburse  him  for 
his  loss,  the  contract  remaining  unexecuted,  the  vendor  is  estopped 
to  plead  limitations  in  bar  of  a  bill  for  injunction  brought  by  the 
vendee  to  restrain  the  collection  of  the  purchase  money  so  withheld: 
Eansom  v.  Shuler,  8  Ired.  Eq.  304.  Defendant,  in  a  suit  for  specific 
performance  of  an  agreement  to  convey  land  according  to  the  con- 
ditions of  a  title  bond  reciting  payment  of  the  consideration,  filed 
a  cross-complaint  contradicting  such  recital  and  demanding  the  pur- 
chase money,  and  it  was  held  that  plaintiff  was  estopped  to  set 
up  by  reply  the  statute  of  limitations  as  a  bar  to  the  demand,  as 
such  bar  was  waived  by  relying  on  the  contract:  Hamilton  v.  Plant, 
81   Ind.   417. 

VIII.     Individual  Instances  of  Estoppel. 

Quite  a  number  of  cases  incapable  of  any  logical  classification  ex- 
ist which  involve  the  question  of  an  estoppel  to  plead  the  statute 
of  limitations.  The  substance  of  such  cases  is  herewith  appended. 
If,  on  the  trial  of  a  case,  the  defendant  gives  in  evidence  state  de- 
mands on  his  part  and  insists  upon  their  being  allowed  to  go  to  the 
jury,  he  is  estopped  to  set  up  the  statute  of  limitations  against  sim- 
ilar demands  on  the  part  of  the  plaintiff,  where  the  claims  on  both 
sides  are  matters  of  book  account:  Gulick  v.  Princeton  etc.  Turn- 
pike  Co.,   14  N.   J.   L.   545. 

Defendant,  by  filing  an  admission  of  plaintiff's  case,  in  order  to 
obtain  the  right  to  open  and  close,  is  not  thereby  estopped  from  set- 
ting up  in  defense  the  statute  of  limitations:  Emmons  v.  Hayward, 
11  Cush.  48.  And  a  defendant  is  not  precluded  from  availing  him- 
self of  the  benefit  of  the  statute  of  limitations  by  a  remark  of  his 
counsel  in  argument,  "that  his  client  would  scorn  to  take  advantage 
of  the  statute"  in  a  certain  event:  Steele  v.  Jennings,  1  McMull. 
297.  But  if  a  judgment  defendant  has  enjoined  the  enforcement  of 
the  judgment  by  unfounded  litigation  until  it  has  been  barred  by 
limitation,  both  he  and  his  sureties  are  estopped  to  take  advantage 
of  the  statute:   Davis  v.  Hoopes,  33  Miss.  173. 

One  who  procures  an  adjudication  that  an  action  against  him  upon 
a  note  was  prematurely  brought,  on  the  ground  that  the  note  was 
not  due  until  after  a  designated  day,  which  had  not  arrived  before 
the  filing  of  plaintiff's  petition,  is  estopped  from  setting  up  the 
statute  of  limitations  in  defense  to  a  second  action  on  the  same 
note  brought  after  the  dismissal  of  the  first,  and  within  the  statu- 
tory period  from  the  so-claimed  maturity  of  the  note:  Gentry  v. 
Barron,  109  Ga.   172,  34  S.  E.  349. 

A  person  is  generally  estopped  to  escape  the  consequences  of  his 
own  negligence  by  pleading  the  statute  of  limitations  as  a  defense: 
Talmadge   v.   Renssalarr  etc.   B.  R.   Co.,   13   Barb.  493.     Hence,  if   a 
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county  negligently  misappropriates  the  county  seliool  fund,  it  can- 
not set  up  limitation  as  a  defense  to  an  action  to  recover  such  fund: 
Board  of  Commissioners  v.  State,  106  Ind.  531,  7  N.  E.  254. 

The  receipt  of  an  account  by  a  debtor  without  objection  makes  it 
prima  facie  evidence  of  the  claim,  but  it  does  not,  without  more,, 
estop  him  from  pleading  the  statute  of  limitations:  Verrier  v.  Gul- 
lion,  97  Pa,  St.  62. 

An  indorser  on  a  note  may  set  up  limitation,  although  he  haS' 
pleaded  payments  since  the  statute  began  to  run,  the  payments  nott 
having  been  made  or  ratified  by  him:  McMuUan  v.  Bafferty,  S9  N.- 
Y.  456. 

If  a  debtor,  by  his  conduct,  has  led  his  creditor  to  believe  that 
a  payment  made  by  him  to  a  stranger  at  the  creditor's  request,, 
was  intended  as  a  payment  on  the  debt  which  would  stop  the  run- 
ning of  the  statute  of  limitations,  and  the  creditor  was  thereby  in- 
duced to  act  upon  that  belief,  the  debtor  is  estopped  to  insist  that 
the  payment  was  not  so  intended,  or  to  rely  upon  the  limitation  as 
a  defense  thereto:   Chase  v.  Carney,  60  Ark.  491,  31  S.  W.  43. 

A  person  cannot  b©  debarred  by  an  equitable  estoppel  from  avail- 
ing himself  in  a  court  of  law  of  the  statute  of  limitations:  Bank, 
of  Waterman  v.  Waterman,  26  Conn.  324. 


"UXITED  STATES  CASUALTY  COMPANY  v.  BAGLEY. 

[129  Mich.  70,  87  N.  W.  1044.] 
NEGLIGENCE— Eight  of  Assignee  to  Recover  for.— If  a  ten- 
ant, under  the  terms  of  a  policy  of  insurance,  on  payment  of  his 
loss  thereunder  caused  by  the  negligence  of  his  landlord,  assigns 
his  claim  to  the  insurer,  the  negligence  of  the  latter  in  assuming 
the  risk  under  the  policy  is  no  defense  in  an  action  by  him  against 
the  landlord  to  recover  for  the  latter 's  negligence,     (p.   425.) 

Action  to  recover  for  tlie  negiigence  of  a  landlord  in  the  con- 
struction of  a  sprinkler  system  on  premises  leased  to  plaintilf's 
assignors,  Burnham  Stoebel  &  Compam\  Judgment  for  plain- 
tiff.    Defendants  appealed, 

"Wells,  Angell,  Bo3-nton  &  ]\rc]\Iillan,  for  the  appellants. 

Brcunan,  Donnelly  &  A"an  Do  ^lark  and  A.  Lucking,  for  the 
flppellcc. 

"  MO^sTGOMEllY,  C.  J.  The  defendants  contend  that 
there  was  testimony  which  would  justify  a  finding  by  the  jury 
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that  plaintiff  was  guilty  of  negligence  in  insuring  the  risk, 
and  that  it  should  be  held  that,  if  it  was  guilty  of  such  negli- 
gence, there  can  be  no  recovery  against  the  defendants.  The 
difficulty  we  find  in  assenting  to  this  contention  lies  in  the 
fact  that  there  were  no  relations  whatever  between  the  plain- 
tiff and  the  defendants  which  imposed  any  duty  upon  the 
plaintiff  to  refrain  from  making  any  contract  to  indemnify 
Burnham,  Stoepel  &  Co.,  which,  in  the  judgments  of  its 
agents,  was  advantageous.  JSTegligence  of  which  a  party  lias 
has  a  right  to  complain  is  the  omission  of  some  duty  owing  to 
the  complaining  party:  See  1  Thompson  on  Negligence,  sec. 
3.  It  cannot  be  doubted  that,  had  Burnham,  Stoepel  &  Co. 
brought  this  action  against  the  defendants,  their  right  of  re- 
covery would  be  clear.  Xor  would  the  fact  that  they  had 
taken  out  this  insurance  with  the  plaintiff  have  defeated 
that  recovery :  Perrott  v.  Shearer,  17  Mich.  48 ;  Peter  v.  Chicago 
etc.  E.  E.  Co.,  121  Mich.  324,  80  Am.  St.  Pep.  500,  80  N.  W.  295. 
This  being  so,  it  can  work  no  injury  to  the  defendants  that, 
either  before  or  after  the  injury  resulting  from  their  negligence, 
the  plaintiff  has  been  subrogated  to -the  right  of  action  which 
would  otherwise  be  clear  in  Burnham,  Stoepel  &  Co.  ^\^ien  the 
insurance  company  accepted  this  risk,  its  own  inspection 
"^^  would,  as  between  Burnham,  Stoepel  &  Co.  and  plaintiff, 
estop  it  from  denying  that  it  had  made  sufficient  examination, 
and,  if  it  found  the  risk  more  than  ordinarily  dangerous,  we 
know  of  no  rule  of  law  which  would  prohibit  the  company  from 
accepting  the  risk  and  writing  the  policy.  Indeed,  it  may  have 
increased  its  premium  by  reason  of  the  danger  being  unusual 
because  of  the  situation  of  the  premises.  If,  in  accepting  such 
a  risk,  it  took  greater  risks  than  it  should,  it  may  have  been 
guilty  of  a  breach  of  duty  to  its  stockholders,  but  it  neglected 
no  precaution  owing  to  a  stranger:  See,  for  their  bearing  on 
this  question,  Snn  Mut.  Ins.  Co.  v.  Mississippi  Val.  Transp. 
Co.,  17  Fed.  919,  and  Insurance  Co.  v.  The  C.  D.  Jr.,  1  Woods, 
72,  Ped.  Cas.  No.  7051. 

Defendants'  counsel  insist  that  the  fact  that  plaintiff  claims 
by  subrogation  under  Burnham,  Stoepel  &  Co.  does  not  pre- 
clude defendants  from  insisting  upon  the  defense  of  negligence. 
It  is  to  be  kept  in  mind  that  it  is  only  because  plaintiff  is  sub- 
rogated to  Burnham,  Stoepel  &  Co.'s  rights,  in  place  of  the 
action  being  brought  by  that  firm,  that  the  defense  is  attempted ; 
and  it  leads  back  to  the  question  whether  the  plaintiff  owed  the 
defendants  any  duty  of  inspection. 
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The  defendants  rely  upon  the  rule  that,  Avhere  one  meets  a 
loss  through  his  own  negligence,  he  will  not  he  permitted  to 
invoke  the  doctrine  of  subrogation.  The  answer  to  this  was 
tersely  made  on  the  argument — that  in  this  case  it  is  not  an 
attempt  to  invoke  the  equitable  doctrine  of  subrogation,  but 
that  the  plaintiff  is  already  subrogated  to  the  rights  of  Burn- 
ham,  Stoepel  &  Co.  What  it  is  now  seeking  to  do  is  to  recover 
in  that  right  under  what  amounts  to  an  assignment  of  Burnham, 
Stoepel  &  Co.'s  claim,  and  the  case  presented  is  the  case  of 
Burnham,  Stoepel  &  Co.,  represented  by  the  plaintiff,  who  might 
have  sued  either  in  its  own  name  or  in  that  of  Burnham, 
Stoepel  &  Co.,  at  its  election. 

The  defendants  contend  that  this  right  to  maintain  the 
action  should  be  subject  to  an  exception,  which  is  formulated  by 
defendants'  counsel  as  follows: 

'''^  "On§  whose  own  neglect  or  wrong  has  been  a  cause  contri- 
buting to  the  damage  sustained  by  him  cannot  successfully  in- 
voke the  right  of  subrogation." 

But  we  think  no  such  exception  can  have  application  to  this 
case:  1.  Because  the  plaintiff  has  been  guilty  of  no  neglect  or 
wrong  as  against  the  defendants;  and  2.  The  damage  which 
resulted  to  the  plaintiff  from  its  own  inattention  was  whatever 
excess  it  paid  to  Burnham,  Stoepel  &  Co.  over  and  above  the 
value  of  the  right  of  subrogation  contracted  for  in  the  policy, 
if  anything.  The  circuit  judge  correctly  charged  the  jury  that 
the  plaintiff  was  entitled  to  the  same  rights  that  Burnham, 
Stoepel  &  Co.  would  have  had  had  the  action  been  brought  in 
their  name. 

The  judgment  Avill  be  affirmed. 

The  other  justices  concurred. 


The  Xcfjlif/cnt  Dcstntction  of  property  may  be  recovered  for  against 
the  wrongdoer  notwithstanding  the  loss  is  protected  by  insurance: 
Lake  Eric  etc.  E.  R.  Co.  v.  Griflin,  8  Ind.  App.  47,  52  Am.  St.  Eep. 
465,  35  N.  E.  396;  Peter  v.  Chicago  etc.  E.  E.  Co.,  121  Mich.  324, 
80  Am.  St.  Eep.  500,  80  X.  W.  295.  An  insurer,  after  paying  a  loss 
incurred  by  the  assured,  is  generally  subrogated  to  all  the  rights 
of  the  latter  against  the  person  whose  tortious  act  caused  the  loss: 
Mobile  Ins.  Co.  v.  Columbia  etc.  E.  E.  Co.,  41  S.  E.  408,  44  Am.  St. 
Eep.  725,  19  S.  E.  858;  Packham  v.  German  Fire  Ins.  Co.,  91  Md. 
515.  80  Am.  t  .  Eep.  461,  46  Atl.  1066. 
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BOWEX  V.  LAPSING. 

[129  Mich.  117,  88  N.  W.  384.] 
VENDOR  AND  VENDEE— Contract  to  Purchase— Death  of 
Vendor — Interest  of  Heir — Execution. — On  the  death  of  a  vendor, 
his  interest  in  land  held  by  his  vendee  under  a  contract  to  purchase 
goes  to  his  administrator  as  personalty,  and  cannot  be  sold  under 
execution   against   his  heir.     (p.   430.) 

Bowen,  Douglas  &  Whiting,  for  the  appellant. 

J.  H.  Patterson,  Clark,  Dnrfee  &  Allor,  for  the  appellees. 

^^'  HOOIvEE,  J.  Angus  Keith,  an  incompetent  person, 
Ijcing  possessed  of  certain  land  upon  Gro'sse  Isle,  contracted  by 
an  ordinary  land  contract,  through  his  legally  appointed  guard- 
ian, the  Union  Trust  Company,  to  convey  it  to  Lulu  D.  Wor- 
mer.  The  purchase  price  was  two  thousand  five  hundred  dol- 
lars, five  hundred  dollars  of  which  was  paid  at  the  time  the 
contract  was  made.  Before  full  payment,  but  after  a  part  of  the 
purchase  money  had  been  paid,  and  after  the  vendee  had  been 
put  in  possession  under  the  contract  (according  to  complain- 
ant's claim),  ]\Ir.  Keith  died,  leaving  as  his  sole  heir  his  son, 
A.  Douglas  Keith.  The  complainant,  Bowen,  was  appointed 
administrator  of  Keith's  estate,  which  consisted  of  fifty  dollars 
worth  of  household  property  and  his  interest  in  the  land  con- 
tracted to  Wormer.  Claims  aggregating  four  hundred  dollars 
or  ^^^  five  hundred  dollars  have  been  presented,  and  the  admin- 
istrator has  no  nueans  with  which  to  pay  them,  aside  from  the 
money  due  or  to  become  due  upon  Wormer's  contract,  amounting 
to  upward    of  two  thousand  dollars. 

Angus  Keith  died  on  January  24,  1899,  and  on  the  seventh 
day  of  February,  1899,  defendant  Lansing,  a  judgment  credi- 
tor of  A.  Douglas  Keith,  caused  his  codefendant,  Stewart,  a 
sheriff,  to  levy  a  writ  of  fieri  facias  in  favor  of  Lansing  upon 
the  interest  of  said  A.  Douglas  Keith  in  said  premises,  and  to 
advertise  the  same  for  sale.  This  was  about  a  month  previous 
to  complainant's  appointment  as  administrator.  After  said 
leTy  the  administrator  filed  this  bill  to  remove  the  cloud  from 
the  title  caused  by  defendant's  levy,  alleging  the  foregoing  facts^ 
and  that  Wormer  was  ready  to  pay  the  purchase  money  when 
she  could  obtain  a  clear  title  to  the  premises,  but  refused  pay- 
ment until  this  cloud  should  be  removed.  Subsequently  de- 
fendant Lansing  purchased  the  premises  at  the  sheriff's  sale. 
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Counsel  seem  to  agree  that  the  onh^  question  raised  is 
whether  the  interest  of  Angus  Keith  in  this  land  descended  to 
A.  Douglas  Keith,  so  as  to  be  subject  to  a  levy.  Complainant 
contends  that  it  is  personal  property,  and  tlierefore  belongs  to 
the  administrator,  and  that  it  was  not  subject  to  such  levy.  De- 
fendants maintain  that  it  is  an  interest  in  lands,  which  de- 
scended to  the  heir,  by  operation  of  law,  upon  the  death  of  tho 
ancestor,  subject  to  the  rights  of  creditors,  and  that  it  was  sus- 
ceptible to  a  levy  for  the  debts  of  the  heir,  subject  to  sucii 
lights  as  creditors  may  have. 

When  we  shall  have  determined  the  character  of  the  interest 
remaining  in  a  vendor  of  land  held  by  the  vendee  upon  contract 
of  purchase  merely,  we  shall  have  gone  far  in  ascertaining 
whether  it  is  such  as  will  descend  to  tlie  heir  as  real  estate,  or 
go  to  the  administrator  as  personalty.  In  the  early  case  of 
\ving  V.  McDowell,  Walk.  Ch.  181,  it  was  said:  ^^^  "At  law  a 
contract  for  the  purchase  of  land  gives  the  vendee  no  interest 
in  the  land ;  but  the  rule  is  otherwise  in  equity,  which  considers 
the  vendor,  as  to  the  land,  a  trustee  for  the  purchaser,  and  the 
vendee,  as  to  the  money,  a  trustee  for  the  seller.  In  equity  the 
land  belongs  to  the  vendee,  and  may  be  sold,  devised,  or  encum- 
bered by  him,  and  on  his  death  will  descend  to  his  heirs :  Seton 
v.  Slade,  7  Ves.  265,  274;  Paine  v.  Meller,  6  Ves.  353;  Cham- 
pion V.  Brown,  6  Johns.  Ch.  398,  10  Am.  Dec.  343.  It  must 
be  taken,  however,  subject  to  the  rights  of  the  vendor  under 
the  contract.  And,  McDowell  having  an  equitable  interest  in 
the  land  under  the  contract,  the  mortgage  from  him  to  Simmons 
was  an  equitable  mortgage  of  that  equitable  interest.'^ 

This  was  emphasized  by  Fitzliugh  v.  Maxwell,  34  Mich.  138, 
where  it  was  again  said  that  the  legal  title  remained  in  the 
vendor  as  a  trust,  and  tliat  his  only  equitable  claim  upon  it 
was  by  way  of  security  for  his  debt  in  the  nature  of  a  vendor's 
lien,  which  could  only  be  made  effective  to  devest  the  vendee's 
equitable  title  by  a  sale  through  proceedings  to  foreclose  the 
-(sudor's  lien.  In  Walker  v.  Casgrain,  101  Mich.  G08,  60  X. 
\V.  293,  it  was  said:  '"While  complainant  holds  the  legal  title, 
defendant  Casgrain  is  the  owner  in  equity.  The  claim  of  the 
vendor  is  but  an  ordinary  money  debt,  secured  by  the  contract." 
See,  also,  Corey  v.  Smalley,  106  Mich.  260,  58  Am.  St.  Eep. 
474,  64  N.  W.  "13;  O'Brien  v.  Evans,  107  Mich.  623,  65  'N.  W. 
571. 

Many  authorities  are  cited  by  counsel  for  the  complainant  in 
support  of  their  contention  tbat  a  vendor's  interest  is  not  real 
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estate,  and  does  not  pass  to  the  heir,  but  is  personalty,  and  goes 
to  the  administrator.  The  rule  is  so  stated  in  11  American  and 
English  Encyclopedia  of  Law,  second  edition,  843,  where  the 
authorities  are  collected,  representing  the  states  of  Arkansas, 
Indiana,  Massachusetts,  New  York,  Pennsylvania,  Illinois,  and 
Wiconsin.  See,  also,  Warvelle  on  Vendors,  189,  and  authori- 
ties cited;  Sugden  on  Vendors  and  Purchasers,  marg.  p.  177. 
In  Scott  V.  Davis,  141  Mo.  226,  42  S.  W.  717,  the  court  quotes 
with  approval  from  22  American  and  English  Encyclopedia  of 
Law,  1064,  the  following  language,  viz. : 

130  "The  personal  representative  of  the  vendor  is  generally 
the  proper  party  to  enforce  specific  performance  when  the  pur- 
chase money  is  unpaid,  after  the  death  of  the  vendor,  although, 
if  a  conveyance  has  to  be  made,  the  vendor's  heirs  or  devisees 
may  also  be  necessary  parties" — citing  Pomeroy  on  Contracts, 
sec.  494;  Fry  on  Specific  Performance  of  Contracts,  3d  ed., 
etc.  190;  Perry  v.  Eoberts,  23  Mo.  221;  Leeper  v.  Lyon,  63 
Mo.  216;  Butler  v.  Eockwell,  14  Colo.  125,  23  Pac.  462;  Hill 
V.  Proctor,  10  W.  Va.  59 ;  Angell  v.  Steere,  16  E.  I.  200,  14 
Atl.  81 ;  Potter  v.  Ellice,  48  N.  Y.  323. 

As  the  foregoing  authorities  indicate  that  the  vendor's  title 
is  only  a  trust  coupled  with  an  interest  by  way  of  security  for  a 
debt,  which  is  personalty,  so  the  following  (cited  by  counsel) 
are  in  harmony  in  holding  that  the  vendee  is  the  cestui  que 
trust  as  to  the  legal  title,  and  that  his  interest  is  real  property, 
and  descends  to  his  heirs  (in  equity),  who  are  the  proper  ones 
to  file  a  bill  for  specific  performance:  Champion  v.  Brown,  6 
Johns.  Ch.  400,  10  Am.  Dec.  343;  Pomeroy  on  Contracts,  sec. 
494;  Lavender  v.  Abbott,  30  Ark.  172;  Pahner  v.  Morrison,  104 
N.  Y.  132,  10  N.  E.  144;  Bender  v.  Luckenbach,  162  Pa.  St." 
22,  29  Atl.  295;  Sutter  v.  Ling,  25  Pa.  St.  466;  Miller  v.  Miller, 
25  N.  J.  Eq.  354;  Skinner  v.  Xewberry,  51  111.  203;  Lewis  v. 
Smith,  9  N.  Y.  502,  61  Am.  Dec.  706;  Smith  v.  Gage,  41  Barb. 
CO;  Potter  v.  Ellice,  48  K.  Y.  323;  Denham  v.  Cornell,  67  X. 
Y.  556;  Compo  v.  Jackson  Iron  Co.,  49  Mich.  44,  12  X.  W. 
901;  House  v.  Dexter,  9  Mich.  246;  Baxter  v.  Eobiuson,  11 
j\Iich.  522;  Gustin  v.  School  District,  94  Mich.  502,  54  N.  W. 
156,  34  Am.  St.  Eep.  361. 

It  is  clear  that,  upon  the  death  of  the  vendor,  the  chose  m 
action,  with  the  security  represented  by  the  contract,  became  a 
part  of  the  personal  assets  of  the  estate,  and  the  interest  of  A. 
Douglas  Keith  therein  was  prospective  merely,  and  contingent 
upon  the  course  of  administration.     If  the  leoal  title  descended 
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to  him,  he  held  it  merely  by  a  tenure  analogous  to  that  of  a 
*^dry  trustee,"  for  such  person  as  should  become  entitled  to  it 
by  payment  of  the  contract  price,  or  by  purchase  upon  fore- 
closure of  the  lien;  *^^  and  he  had  no  interest  that  could  be 
acquired  by  sale  on  execution:  Battle  v.  Petway,  27  N.  C.  576, 
44  Am.  Dec.  59 ;  Boardman  v.  Willard,  73  Iowa,  20,  34  N.  W. 
487;  Eobinson  v.  Chapline,  9  Iowa,  91;  Hollingsworth  v.  True- 
blood,  59  Ind.  542;  Cox  v.  Arnsmann,  76  Ind.  210;  Bostick  v. 
Keizer,  4  J.  J.  Marsh.  597,  20  Am.  Dec.  237;  Wilhams  v.  Ful- 
lerton,  20  Yt.  346;  Townsley  v.  Barber,  27  Vt.  417;  Eankin  v. 
Barcroft,  114  111.  441,  3  K  E.  97;  Campficld  v.  Johnson,  5  X. 
J.  Eq.  245.  We  are  of  the  opinion  that  the  execution  debtor, 
A.  Douglas  Keith,  had  no  interest  in  the  land  sulvject  to  sale 
on  execution,  and  that  the  purchaser  took  no  title  by  his  pur- 
chase at  such  sale. 

The  decree  of  the  circuit  court  will  be  reversed,  and  com- 
plainant may  take  a  decree  in  accordance  with  the  2)rayer  of  his 
bill,  with  costs  of  both  courts. 

The  other  justices  concurred. 


For  Authorities  Bearing  on  the  Doctrine  of  the  principal  case, 
see  Davis  v.  Williams,  130  Ala.  530,  89  Am.  St.  Eep.  55,  30 
South.  488;  Gustin  v.  Union  School  Dist.,  94  Mich.  502,  34  Am. 
St.  Rep.  361,  54  N.  W.  156;  Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  323, 
25  Am.  St.  Eep.  191,  27  Pac.  738;  Lewis  v.  Smith.  9  X.  Y.  502,  61 
Am.  Dec.  706;  Champion  v.  Brown,  6  Johns.  Ch.  398,  10  Am.  Dec. 
343.  The  interest  of  a  vendor  who  has  made  a  contract  of  sale  and 
received  part  of  the  purchase  money  is  not  subject  to  execution: 
Burke  v.  .lohnson.  37  Kan.  337,  1  Am.  St.  Rep. '252,  15  Pac.  204; 
Jones  V.  Howard,  142  Mo.  117,  64  Am.  St.  Rep.  546,  43  S.  W.  635. 
And  it  is  said  in  Skinner  &  Sons  etc.  Co.  v.  Houghton,  92  ]\[d.  68, 
84  Am.  St.  Eep.  485,  488,  48  Atl.  85,  that  after  a  contract  of  sale, 
the  vendor's  interest  is  not  real  estate,  and  in  case  of  his  death 
the  unpaid  purchase  money  is  personal  property  which  goes  to  his 
personal  representatives. 
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[129  Mich.  176,  88  X.  W.  397.] 
CHATTEL  MORTGAGES— Priority.— If  a  purchase  of  chat- 
tels and  the  giving  of  a  mortgage  thereon  for  the  purchase  price 
are  concurrent  and  constitute  a  single  transaction,  such  mortgage 
takes  precedence  over  a  prior  chattel  mortgage  covering  the  pur- 
chaser's after-acquired  property,     (p.  432.) 

Dunstan  &  Hanchette.  for  the  appellant. 

Gray,  Haire  &  Eice,  for  the  appellee. 

i7«  MOOEE,  J.  The  plaintiff  obtained  a  judgment  in  the 
court  below.  The  defendant  has  brought  the  case  here  as  a  case 
made. 

In  December,  1896,  one  Eliassen  was  indebted  to  the  defend- 
ant, and  upon  that  day  gave  it  a  chattel  mortgage,  covering  all 
horses,  wagons,  sleighs,  harnesses,  etc.,  belonging  to  him;  also 
all  that  might  thereafter  belong  to  him.  Tlie  mortgage  was 
duly  recorded  on  the  day  given,  with  the  town  clerk  of  the 
proper  township,  and  kept  properly  renewed.  In  January, 
1901,  the  First  Xational  Bank  of  Hancock  foreclosed  the  mort- 
gage, took  possession  of  all  the  chattels  therein  mentioned,  and 
sold  the  same  at  public  auction.  Xovember  16,  1900,  Mr. 
Eliassen  bought  of  the  plaintiff  three  horses,  and,  at  the  same 
time,  gave  a  chattel  mortgage  upon  them  and  otlier  personal 
property  for  the  purchase  price  of  said  horses,  wliich  chattel 
mortgage  ^'^'^  was  at  once  duly  filed.  Later  the  defendant  fore- 
closed its  mortgage,  seizing  and  selling  the  three  horses  sold  by 
Hammel  to  Eliassen.  Hammel  then  sued  the  bank  in  trover 
and  recovered  a  judgment. 

The  sole  question  involved  is,  ^Miich  of  these  mortgages  ha9 
priority?  It  is  claimed  by  defendant  that  the  record  of  the 
chattel  mortgage  is  due  notice  to  all  who  deal  with  the  mort- 
gagor as  regards  future-acquired  property,  citing  Eddy  v.  Mc- 
Call,  71  Mich.  503,  39  X.  W.  731,  and  that  this  case  is  controll- 
ing in  its  favor.  We  cannot  assent  to  this  position.  The  sale 
by  Hammel  to  Eliassen,  and  the  giving  of  the  chattel  mortgage, 
were  concurrent.  They  formed  one  transaction.  Eliassen  ob- 
tained no  title  freed  from  a  lien.  The  only  title  he  had  was 
subject  to  the  lien.  It  was  not  intended  to  give  him  any  other 
title,  and  he  did  not  expect  to  receive  any  otlier.  We  cannot 
express  the  rule  of  law  which  controls  the  case  better  than  to 
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quote  from  the  opinion  of  Justice  Bradley  in  United  States  v. 
ISTew  Orleans  E.  E.  Co.,  12  Wall.  362,  which  reads,  in  part,  as 
follows:  "The  appellants  contend,  in  the  next  place,  that  the 
decision  upon  the  facts  was  erroneous ;  that  the  mortgages,  being 
prior  in  date  to  the  bond  given  for  the  purchase  money  of  these 
locomotives  and  cars,  and  being  expressly  made  to  include  after- 
acquired  property,  attached  to  the  property  as  soon  as  it  was 
purchased,  and  displaced  any  junior  lien.  This,  we  apprehend, 
is  an  erroneous  view  of  the  doctrine  by  which  after-acquired 
property  is  made  to  serve  the  uses  of  a  mortgage.  That  doc- 
trine is  intended  to  subserve  the  purposes  of  justice,  and  not  in- 
justice. Such  an  application  of  it  as  is  sought  by  the  appel- 
lants would  often  result  in  gross  injustice,  A  mortgage  in- 
tended to  cover  after-acquired  property  can  only  attach  itself 
to  such  property  in  the  condition  in  which  it  comes  into  the 
mortgagor's  hands.  If  that  property  is  already  subject  to 
mortgages  or  other  liens,  the  general  mortgage  does  not  displace 
them,  though  they  may  be  junior  to  it  in  point  of  time.  It  only 
attaches  to  such  interest  as  the  mortgagor  acquires;  and,  if  he 
purchase  property  and  give  a  mortgage  for  the  purchase  money, 
the  deed  which  he  receives  and  the  mortgage  which  he  gives  are 
regarded  as  one  transaction,  and  no  general  lien  impending 
■^'^^  over  him,  whether  in  the  shape  of  a  general  mortgage,  or 
judgment,  or  recognizance,  can  displace  such  mortgage  for  pur- 
chase money." 

Judgment  is  affirmed. 

Montgomery,  C.  J.,  Hooker  and  Long,  J  J.,  concurred. 

Grant,  J.,  did  not  sit. 


Chattel  Mortgages  on  after-acquired  property,  as  affecting  the 
rights  of  subsequent  purchasers  and  encumbrancers,  are  considered 
in  the  monographic  notes  to  Gregg  v.  Sanford,  76  Am.  Dec.  723-733; 
Moody  v.  Wright,  46  Am.  Dec.  712-718;  and  the  subsequent  cases 
of  Ferguson  v.  Wilson,  122  Mich.  97,  80  N.  W.  1006,  80  Am.  St.  Eep. 
543,  and  cases  cited  in  the  cross-reference  note  thereto;  First  Nat. 
Bank  v.  Lindenstruth,  79  Md.  136,  47  Am.  St.  Eep.  366,  28  Atl.  807. 
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[129  Mich.  203,  88  N.  W.  1047.] 
CORPORATIONS— Stock— Validity  of  Transfer.— A  stock- 
holder in  a  corporation  may  obtain  control  of  a  majority  of  the  stock 
therein  by  purchase,  and  the  validity  of  the  transfer  does  not  depend 
on  the  motive  of  the  purchaser  or  his  purpose  in  acquiring  it.  (p. 
436.) 

CORPORATIONS— Stock— Voting  Power.— Corporate  stock 
standing  in  the  name  of  an  administrator  may  be  voted  by  him,  in 
electing  directors,  as  against  those  holding  a  beneficiary  interest 
therein,     (p.  436.) 

CORPORATIONS— Contracts    with     Stockholders— Fraud.— A 

contract  between  a  corporation  and  a  stockholder  therein,  entered 
into  through  directors  to  whom  he  has  assigned  stock  in  order  to 
make  them  eligible  as  directors,  is  in  effect  a  contract  by  the  stock- 
holder with  himself,  and  if  made  for  the  purpose  of  producing  a 
profit  for  him,  is  a  fraud  upon  the  corporation  and  void.  (p.  436.) 
CORPORATIONS  —  Contracts  with  Stockholders  —  Setting 
Aside— Return  of  Benefits.— If  the  directors  of  a  corporation,  with 
the  concurrence  of  a  majority  of  its  stockholders,  agree  that  one 
stockholder  shall  expend  a  certain  sum  of  money  in  the  development 
of  the  corporate  property,  and  in  return  therefor  shall  receive  a 
certain  amount  of  stock,  and  such  contract  is  declared  void  and  the 
transfer  of  stock  is  set  aside,  equity  requires  that  such  stockholder 
shall  be  reimbursed  for  all  money  expended  by  him  bona  fide  under 
the  contract,  but  his  lien  for  money  thus  expended  by  him  should 
be  limited  to  the  stock  delivered  to  him,  and  he  is  not  entitled  to 
a  lien  on  the  corporate  property  itself  for  such  expenditures,  (p. 
437.) 

H.  D.  Smith  and  Lyle  &  Eby,  for  the  appellants. 

M.  L.  Howell,  for  the  appellees. 

204  HOOKEE,  J.  At  some  time  earlier  than  .June,  1887, 
one  Jesse  G.  Jones  and  a  number  of  other  persons  purchased  a 
mining  claim  in  Colorado.  Jesse  G.  Jones  died  subsequently, 
leaving  a  widow,  Elizabeth  H.  Jones,  and  four  minor  children. 
On  June  20,  1887,  a  patent  for  the  land  issued  from  the  federal 
government  to  the  parties  interested,  including  Elizabeth  H. 
Jones  and  '"'the  heirs  of  Jesse  G.  Jones."  On  April  3,  188S, 
the  grantees  incorporated  the  Eoscoe  Conkling  Gold  Mining 
Company  under  the  laws  of  Colorado,  Avith  a  capital  stock  of 
ten  thousand  shares,  of  the  par  value  of  ten  dollars  per  share, 
defendant  Eli  Green  being  employed  to  take  the  necessary  steps 
to  organize  the  company.  Six  thousand  shares  were  distri- 
buted among  the  shareholders  in  consideration  of  a  deed  of  the 
mine,  which  the  shareholders  joined  in  maldng.  Elizabeth  H. 
Jones  attempted  to  convey  the  interest  of  the  '*^^  estate  of 
Am.   St.   Eep.,   Vol.   95—28 
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Jesse  G.  Jones  as  liis  administratrix,  and  shares  of  stock  were 
allotted  to  her,  as  such  administratrfx,  in  payment  for  the  deed. 
Four  thousand  shares  of  stock  were  withheld  from  sale  as  a 
working  capital  for  the  new  company,  and  apparently  there  were 
no  other  means  provided  for  the  development  of  the  prospective 
mine.  A  contract  was  made  between  the  corporation  and  Eli 
Green,  wherein  he  undertook  to  sell  five  hundred  shares  of  stock 
at  par  within  a  prescribed  period,  for  which  service  he  was  to 
receive  two  thousand  shares  of  the  stock.  Thus  the  company 
provided  for  the  sale  of  two  thousand  five  hundred  shares  for 
five  thousand  dollars,  or  two  dollars  per  share. 

The  affairs  of  the  corporation  did  not  prosper,  and  it  ran 
along  until  1891,  when  a  difference  of  opinion  as  to  the  policy 
to  be  pursued  seems  to  have  arisen.  As  stated,  Eli  Green,  who 
was  an  uncle  to  Elizabeth  H.  Jones,  had  been  employed  to  or- 
ganize the  company  and  negotiate  stock,  and  perhaps  to  render 
some  service  at  the  mine ;  and  Mrs.  Jones,  who,  in  her  own 
right,  and  as  administratrix,  had  possession  of  a  large  quantity 
of  the  stock,  was  desirous  that  the  company  should  enter  into  a 
contract  with  said  Eli  Green  to  develop  the  mine.  Negotia- 
tions followed  between  Green  and  the  board  of  directors,  but 
they  could  not  agree  upon  .terms,  and  some  of  the  members  of 
the  board  had  negotiations  with  others.  The  matter  culminated 
in  a  strife  for  the  control  of  the  company's  board  of  directors 
in  1891,  when,  by  a  majority  of  votes  as  cast,  Mrs.  Jones  was 
elected  president,  and  directors  friendly  to  her  policy  were 
chosen,  and  immediately  thereafter  a  board  meeting  was  held, 
and  a  written  contract  was  made  with  Eli  Green,  by  which  it 
Avas  agreed,  in  substance,  that  he  should  expend  money  in  devel- 
oping the  mine  to  the  amount  of  four  thousand  dollars,  and  that 
in  return  therefor  two  thouand  four  hundred  shares  of  the  stock 
should  be  delivered  to  him  from  the  treasury  or  working  stock, 
the  same  being  deposited  with  a  local  banker  in  Cass  county  for 
that  purpose.  Subsequently,  upon  an  alleged  showing  that  the 
expenditure  had  been  made,  the  board  caused  the  shares  to  be 
delivered  to  Eli  Green. 

iiO€  rpj^g  ]jj^}  ]j^  j^Y^Q  cause  is  filed  by  two  of  the  children  ol* 
Jesse  G.  and  Elizabeth  H.  Jones.  Eli  Green  and  his  wife, 
Esther,  the  other  two  heirs  of  Jesse  G.  Jones,  the  Eoscoe  Conk- 
ling  Gold  Mining  Company,  and  one  George  Gard  (who  was 
elected  secretary  of  the  company  in  1891)  were  made  parties 
defendant.  The  bill  is  filed  to  set  aside  the  transfer  of  stock 
to  Eli  Green,  and  from  him  to  his  wife,  Esther,  as  fraudulent. 
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and  for  a  determination  of  complainants'  rights  in  the  stock, 
and  for  other  relief.  Elizabeth  H.  Jones  and  Eli  and  Esther 
Green  join  in  an  answer,  denying  generally  the  claims  of  the 
bill.  An  answer  purporting  to  be  filed  by  the  company  through 
its  alleged  secretary  and  treasurer  was  filed.  These  alleged 
officers  were  stockholders  who  were  in  sympathy  with,  and  claim 
to  have  been  elected  by,  the  opposition  to  Mrs.  Jones,  at  the 
annual  meeting  in  1891,  and  they  are  apparently  in  sympathy 
with  the  complainants,  as  their  answer  indicates. 

Upon  the  hearing  it  was  made  to  appear  that  Eli  Green  and 
Elizabeth  H.  Jones  colluded  to  secure  control  of  the  board,  in 
order  that  they  might  carry  out  the  proposed  policy  of  making 
the  contract  mentioned.  To  accomplish  this,  she,  at  the  sugges- 
tion of  Green  pushed  a  claim  in  behalf  of  her  husband's  estate 
against  one  Finney  Jones,  and  finally  secured  a  block  of  stock 
held  by  him  in  settlement  of  it,  which  gave  her  the  necessary 
]najority.  Under  the  advice  of  Eli  Green  she  was  careful  to 
conceal  her  motive,  lest  those  opposed  to  her  should  prevent  her 
from  acquiring  the  stock.  He  was  at  the  time  the  president  of 
the  concern,  and  would  not  sign  the  new  certificate,  which  Eliza- 
beth, as  vice-president,  then  signed,  at  Eli  Green's  suggestion. 
The  letters  written  by  Green  to  her,  of  which  there  are  many, 
show  plainly  the  concert  of  action  between  him  and  her  to  make 
the  proposed  contract.  To  obtain  the  necessary  stockholders 
for  officers  and  directors.  Green  assigned  stock  in  nominal 
amounts  and  the  program  was  fully  carried  out.  The  learned 
circuit  judge  found  this  transfer  of  stock  fraudulent,  and  made 
a  decree  setting  aside  the  transfer  to  Green,  but  giving  him  a  lien 
on  all  ^^'^  of  the  property  of  the  company  for  the  sum  of  four 
thousand  dollars,  with  interest  at  five  per  cent  from  July  1, 
1899,  which  amount  was  found  to  be  due  to  Green.  The  com- 
plainants, Green,  and  the  mining  company  have  appealed. 

The  record  shows  that  the  directors  who  made  the  contract 
were  elected  by  a  majority  of  the  stock.  It  was  competent  for 
]\irs.  Jones  to  obtain  control  of  a  majority  of  the  stock  by  pur- 
chase, and  the  validity  of  the  transfer  does  not  depend  on  her 
motive  or  purpose,  and,  having  obtained  it,  she  was  entitled  to 
vote  it.  The  stock  that  complainants  claim  was  in  her  name, 
and,  as  between  herself  and  other  stockholders,  she  had  the 
right  to  vote  it.  Complainants,  who  wore  not  stockholders,  had 
no  power  in  the  premises.  The  election  of  the  directors  was 
valid. 
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It  appears  that  the  holders  of  a  majority  of  the  stock  ap- 
proved the  proposed  contract  with  Eli  Green,  as  the  minority 
stockholders  well  knew.  The  directors  were  elected  with  the 
understanding  on  the  part  of  all  that  they  would  carry  out  the 
wishes  of  the  majority.  The  court  found  that  a  fraud  was  at- 
tempted upon  the  part  of  Green,  and  he  may  have  taken  the  view 
that  a  contract  made  through  directors  who  held  Green's  stock 
was  a  contract  made  hy  Green  with  himself,  and,  if  designed  to 
produce  a  profit,  was  a  fraud  upon  the  company;  and  we  think 
this  is  the  rule.  He  was  to  receive  twenty-four  thousand  dol- 
lars worth  of  stock  on  a  basis  of  the  par  value  for  four  thousand 
dollars  in  money.  We  do  not  feel  conlidenfc  that  this  stock  was 
worth  four  thousand  dollars,  l)ut  it  is  not  important  here.  All 
of  the  stockholders  wanted  the  mine  developed.  The  minority 
attempted  to  elect  a  board,  and  an  attempt  was  made  to  make  a 
contract  with  another;  but  this  was  unauthorized,  and  not  bind- 
ing upon  the  company.  The  only  lawful  board  assumed  to 
make  a  contract  for  the  company.  This  was  with  full  concur- 
rence of  the  holders  of  a  majority  of  the  stock.  If,  under  that 
contract,  Green  in  good  faith  expended  four  thousand  dollar.^ 
for  the  benefit  of  the  company,  in  accordance  with  the  contract, 
in  the  development  of  the  mine,  there  would  seem  to  be  ^^**  no 
reason  why  equity  does  not  require  that  he  be  reimbursed.  It 
is  impossible  to  determine  satisfactorily  whether  this  amount 
was  so  expended.  He  testified  that  it  was,  and  there  is  no  tan- 
gible and  convincing  proof  to  the  contrary.  We  might  perhaps 
infer  that  the  money  could  liave  been  spent  more  judiciously, 
l)ut  that  is  not  clear.  The  trial  judge,  who  saw  the  witnesses, 
seems  to  have  believed  that  such  expenditure  was  made,  and  we 
do  not  feel  justified  in  holding  otherwise. 

It  is  contended  that  the  court  erred  in  making  the  sum  found 
duo  Green  a  lien  upon  the  mine,  and  providing  for  a  sale  of 
tlie  same  in  case  his  claim  should  not  be  paid.  We  are  of  tlie 
opinion  that  the  defendant  Green  should  be  limited  in  his  lien  to 
the  two  thousand  four  hundred  shares.  They  have  alreadv  been 
delivered  to  him.  A  majority  of  the  stockholders,  who  have  been 
willing  to  contract  on  the  basis  of  two  thousand  four  hundred 
shares,  are  willing  that  he  should  have  them,  and,  as  against 
them,  he  is  not  equitably  entitled  to  more;  while,  as  to  the 
minority,  ho  has  been  limited  to  a  recovery  of  the  amount  ex- 
pended, which  they  assert  to  be  less  than  the  value  of  two  thou- 
sand four  hundred  shares.  We  see  no  reason  for  his  being  en- 
titled to  more  than  his  contract  price,  even  if  the  two  thousand 
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four  hundred  shares  are  worth  less,  and  even  against  those  who 
question  the  validity  of  his  contract. 

The  stock  which  Mrs.  Jones  received  for  and  on  behalf  of 
her  husband's  estate,  whether  received  in  payment  for  his  in- 
terest in  the  land  or  from  Finney  Jones  in  satisfaction  of  the 
debt  due  the  estate,  should  be  treated  as  property  held  in  trust 
for  herself  and  the  heirs.  The  record  shows  that  the  estate  has 
been  settled,  and  that  she  has  been  discharged  as  administratrix, 
so  that  it  may  be  assumed  that  creditors  have  no  interest  in  this 
stock.  As  all  the  parties  are  before  the  court,  the  only  minor 
being  represented  by  guardian  ad  litem,  this  court  may  properly 
adjust  the  rights  of  all  in  this  decree  by  requiring  that  Eliza- 
beth H.  Jones  convey  to  each  his  proper  share  of  the  stock. 

A  decree  may  bo  taken  adjudging  that  the  stock  issued  -^^  in 
])ursuance  of  the  contract  be  surrendered  for  cancellation  upon 
payment  by  the  company,  or  upon  its  behalf,  of  the  sum  of  four 
tbousand  dollars,  with  interest  thereon  at  five  per  cent  from 
July  1,  1899,  to  the  said  Eli  Green,  within  the  period  of  six 
nionths  after  settlement  and  notice  of  the  decree  herein  pro- 
\ided  for,  otherwise  the  same  to  be  and  remain  the  property  of 
said  Eli  Green;  that  the  stock  issued  to  said  Elizabeth  H.  Jones, 
as  administratrix,  is  held  by  her  in  trust  for  herself  and  the 
four  children  of  herself  and  Jesse  G.  Jones,  and  that  she  as- 
iign  by  apt  and  proper  writing  to  each  his  or  her  proportionate 
share,  the  same  to  be  settled  at  the  time  of  settling  the  decree 
in  this  cause,  or  by  a  reference,  if  the  same  shall  tlien  be  found 
necessary,  unless  the  parties  can  agree  thereto.  Tlie  complain- 
ants will  recover  costs  of  both  courts  against  Eli  Green,  Esther 
Green,  and  Elizabeth  H.  Jones. 

Montgomery,  C.  J.,  Moore  and  Grant,  JJ.,  concurred. 

Long,  J.,  took  no  part  in  the  decision. 


Corimratioiis.— The  executors  of  an  estate  have  the  right  to  vote 
the  corporate  stock  of  their  ancestor:  Schmidt  v.  Mitchell,  101  Ky. 
570,  72  Am.  St.  Eep.  427,  41  S.  W.  929.  And  an  assignee  of  stock, 
who  appears  as  stockholder  on  the  corporate  books,  is  qualified  to 
vote  the  stock  and  hold  the  office  of  director,  although  the  transfer  was 
made  for  the  sole  purpose  of  so  qualifving  him:  In  re  Argus  Print- 
ing Co.,  1  X.  Dak.  435,  26  Am.  St.  Eep.  639,  48  N.  W.  347.  That 
one  stockholder  may  own  a  majority  of  the  stock  in  the  corpora- 
tion, see  Durlacher  v.  Frazer,  8  Wyo.  58.  80  Am.  St.  Eep.  918.  55 
Pac.  306;  In  re  Argus  Printing  Co.,"^  1  N.  Dak.  435,  26  Am.  St.  Eep. 
639,  48  X.  "W.  347.  But  it  is  illegal  and  fraudulent  for  a  majority 
stockholder  to  purchase  the  property  of  the  corporation  at  a  sale 
authorized  by  himself:  Chicago  Hansom  Cab  Co.  v.  Yerkes,  L41  111. 
320,  33  Am.  St.  Eep.  315,  30  X.  E.  667. 
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KOOXS  V.  VAUCOXSANT. 

[129  Mich.  260,  88  N.  W.  630.] 

LIMITATION  OF  ACTIONS— Joint  Debtors— Renewal  Note. 
The  giving  of  a  renewal  note  by  a  joint  maker  does  not  keep  the 
debt  alive  as  to  comaker,     (p.  439.) 

LIMITATION  OF  ACTIONS— Joint  Debtors— Renewal  Note- 
Fraud. — The  giving  of  a  renewal  note  by  a  joint  maker  and  his  sign- 
ing of  the  comaker's  name  thereto  without  authority,  thereby  mis- 
leading the  payor  does  not  work  an  estoppel  against  sucli  comaker 
not  signing,  nor  keep  the  debt  alive  as  to  him.     (p.  439.) 

LIMITATION  OF  ACTIONS— New  Promise.— Moral  Obliga- 
tion to  pay  a  debt  barred  by  limitation  is  a  sufficient  consideration, 
for  a  new  promise  to  pay  it.     (p.  439.) 

MORTGAGES  —  Consideration  —  Compounding  Felony.—  A 
mortgage  executed  to  prevent  a  prosecution  for  a  felony  is  void  for 
illegality  of  consideration,  although  there  is  in  fact  no  felony  to  be 
compounded,     (p.   440.) 

Spaulding,  ISTorton  &  Dooling,  for  the  appellant. 

H.  E.  Walridge  and  E.  H.  Lyon,  for  the  appellee. 

261  HOOKER,  C.  J.  The  complainants  pra}'-  a  decree  dis- 
charging a  mortgage  given  by  them  under  alleged  dnress.  Their 
claim  is  that  on  January  2,  1900,  defendant's  son  and  his  law- 
yer called  at  the  home  of  the  complainants,  and  presented  a 
note,  which  purported  to  bear  the  signature  of  their  son,  E.  S. 
Koons,  and  his  father,  Solomon  D.  Koons,  one  of  the  complain- 
ants, which  note  bore  date  November  27,  189G.  Solomon  stated 
to  them  that  they  had  made  such  a  note  in  1892,  but  that  he 
had  not  made  a  second  note;  that  liis  signature  was  not  upon 
the  note  presented,  nor  had  he  ever  autliorized  anyone  to  sipn 
his  name  to  it.  It  is  claimed  that  the  lawyer  said  that  their 
son,  E.  S.  Koons,  must  have  signed  it,  and  that,  unless  com- 
plainants gave  a  mortgage  upon  their  farm  to  secure  defendant, 
their  son  would  be  arrested.  Coni])]ainants  requested  a  little 
time  to  investigate,  but  this  was  denied,  and  the  mortgage  was 
made.  A  day  or  two  later  this  bill  Avas  filed.  The  defendant's 
counsel  question  the  accuracy  of  this  statement,  but  do  not  deny 
that  the  first  note  was  given,  being  dated  in  1892,  in  payment 
for  an  interest  in  a  stock  of  goods  bought  by  the  younger  Koons 
from  one  Sullivan,  who  was  payee  in  that  note.  It  is  not  dis- 
puted that  an  intervicAV  was  had  and  the  mortgage  made  at  the 
time  and  place  alleged,  but  it  is  denied  that  it  was  obtained  by 
threats  of  arrest  or  duress  of  any  character. 
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We  are  convinced  that  the  one  thousand  dollar  note  originally 
given  was  never  renewed  by  the  complainant  S.  D.  Koons,  and 
that  action  upon  it  Avas  barred  by  the  statute  of  limitations  be- 
fore the  mortgage  in  controver?}'  was  given.  The  note  defend- 
ant's exhibit  "A"  was  the  last  of  several  consecutive  renewals 
of  that  note,  but  complainant's  name  was  written  upon  it  by 
his  son,  without  his  authority.  While  this  took  the  debt  out  of 
the  statute  as  to  the  son,  it  could  not  have  that  effect  upon  the 
complainant,  because  he  was  not  a  party  to  the  fraud  upon  the 
payee.  He  has  done  nothing  that  should  estop  him  from  plead- 
ing the  statute,  although  his  principal  may  have  done  so:  Pro- 
bate Judge  v.  Stevenson,  55  Mich.  320,  21  N.  W.  348;  Eogers 
V.  Anderson,  ^62  49  ]^];|ch.  290:  Sweet  v.  Ellis,  109  Mich.  460, 
67  K  W.  535;  Home  Life  Ins.  Co.  v.  Elwell,  111  Mich.  689,  70 
K.  W.  334;  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  309,  and 
note  2;  (as  to  fraud  of  agent)  p.  249,  and  note  4;  Stevenson 
V.  Robinson,  39  Mich.  160.  Undoubtedly,  a  new  promise  made 
by  the  complainant  would  be  valid,  so  far  as  consideration  is 
concerned,  because  of  his  moral  obligation,  notwithstanding  the 
lapse  of  more  than  six  years.  But  he  was  under  no  legal  ob- 
ligation to  renew  his  note,  and  certainly  he  was  under  no  legal 
duty  to  secure  it.  The  moral  obligHtion  did  not  enter  into  the 
contract.  He  refused  to  recognize  that,  and  denied  his  liabil- 
ity; and  the  proof  is  convincing  that  he  and  his  wife  were 
moved  to  execute  the  mortgage  reluctantly,  and  through  the 
fear  of  danger  to  their  son,  and  hope  to  prevent  his  prosecu- 
tion for  the  criminal  offense  of  forgery.  The  defendant's  agent 
and  attorney  called  upon  complainants  for  the  purpose  of  get- 
ting security.  During  that  interview — it  matters  not  how — the 
subject  of  the  forgery  was  introduced,  and  the  complainants' 
fears  became  aroused.  Defendant's  witnesses  say  they  were  not 
responsible  for  that,  for  they  made  no  threats  of  arrest  nor 
promises  of  immunity,  and  that  S.  D.  Koons  himself  suggested 
that  the  note  was  a  forgery,  and  that  the  person  who  perpe- 
trated it  ought  to  be  prosecuted.  Counsel  say  that  they  did  not 
suggest  that  this  was  a  forgery,  for  they  entertained  a  different 
theory  about  the  note.  If  this  be  conceded,  the  fact  remains 
that  they  availed  themselves  of  the  persuasive  influence  of  the 
fear  of  prosecution  of  the  son  felt  by  his  parents.  They  re- 
fused to  give  an  opportunity  for  the  complainants  to  investi- 
gate and  ascertain  the  truth  about  the  matter,  and  we  do  not 
doubt  that  it  was  intended  that  they  should  understand  that  the 
giving  of  security  would  prevent  prosecution,  and  that  it  was 
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the  only  way  that  it  could  be  prevented.  The  arrangement, 
then,  was  to  all  intents  and  purposes  an  agreement  to  compound 
an  alleged  felony.  It  may  be  said  that  they  thought  there  was 
no  forgery,  and  perhaps  there  was  none,  and  that,  therefore,  no 
felony  was  ^^^  really  compounded ;  but  one  cannot  obtain  a 
promise  upon  a  threat  to  accuse  of  a  felony,  and  afterward  avoid 
the  consequences  and  make  the  consideration  legal  by  showing 
that  there  was  no  felony  committed  as  a  matter  of  fact.'  If  the 
minds  of  these  parties  met  upon  the  consideration,  it  was  that 
there  should  be  no  prosecution  for  a  crime  which  both  under- 
stood defendant's  representatives  to  assert.  There  is  some  con- 
fusion on  the  subject  of  duress,  and  it  may  be  due  in  part  to 
the  unnecessary  attempt  to  invalidate  such  contracts  as  this  upon 
the  ground  of  duress.  It  is  evident  that  there  are  few  hus- 
bands, wives,  parents,  or  children  who  would  not  make  a  heavy 
sacrifice  to  avert  punishment  to  their  immediate  relatives,  and 
this  is  so  natural  that  few  blame  them.  Yet  the  law  punishes 
those  who  compound  a  felony.  As  a  consideration  for  an  un- 
dertaking, a  promise  not  to  prosecute  a  felony  is  illegal  and 
void.  No  other  consideration  appears  here.  The  moral  obliga- 
tion would,  perhaps,  support  a  promise,  if  it  entered  into  the 
transaction.  There  is  not  only  no  evidence  that  it  did,  but  the 
clearest  evidence  that  it  did  not.  It  is  right  that  men  should 
pay  their  debts,  and  not  culpable  for  creditors  to  collect  by 
legitimate  means  and  methods;  but  making  merchandise  of  the 
criminal  law  is  not  a  lawful  method. 

We  concur  with  the  learned  circuit  judge  in  his  disposal  of 
the  case. 

The  decree  is  affirmed,  with  costs. 

Moore,  Grant,  and  Montgomery,  J  J.,  concurred. 
Lono-  J.,  did  not  sit. 


One  Joint  Dehtor  cannot,  after  the  bar  of  the  statute  of  limita- 
tions has  attached  to  the  joint  debt,  by  part  payment  or  acknowl- 
edgment, remove  the  bar  as  to  the  others:  See  the  monographic  note 
to  Maddox  v.  Duncan,  65  Am.  St.  Rep.  685-687.  For  contrary  au- 
thority, see  the  note  to  Beitz  v.  Fuller,  10  Am.  Dec.  695-697. 

The  Con  aider  ation  for  a  Promise  to  pay  a  debt  barred  by  the  stat- 
ute of  limitations  is  discussed  in  the  monographic  note  to  Ferguson 
V.  Harris,  39  Am.  St.  Rep.  739,  740. 

A  Contract  is  Wholly  Void  if  any  part  of  the  consideration  is  the 
suppressing  of  a  criminal  prosecution:  See  the  monographic  note  to 
Town  of  Hinesburgh  v.  Sumner,  31  Am.  Dec.  600-604;  Mack  v.  Cam- 
peau,  69  Vt.  558,  60  Am.  St.  Rep.  948,  38  Atl.  149. 
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McCAUGHNA  v.   OWOSSO  AND   CORUNNA  ELECTRIC 

COMPANY. 

[129  Mich.  407,  89  N.  W.  73.] 
NEGLIGENCE— Dangerous  Premises— Trespassers.— An  elec- 
trict  light  company  maintaining  its  overhead  and  guy  wires  over 
the  private  premises  of  a  railway  company  reed  not  protect  tres- 
passers thereon,  nor  is  it  liable  for  injury  to  them  caused  by  their 
coming  in  contact  with  a  live  guy  wire.     (p.   444.) 

Watson  &  Chapman  and  S.  S.  ]\Iiner,  for  the  appellant. 

Lyon  &  Hadsall,  for  the  appellee. 

40S  MONTGOMERY,  J.  This  is  an  action  for  negligently 
causing  the  death  of  the  intestate.  The  declaration  avers  that 
the  defendant  maintained  a  large  number  of  electric  wires  in 
the  city  of  Owosso,  one  of  which  was  located  near  the  south 
bank  of  the  Shiawassee  river  and  north  of  the  Ann  Arbor  Rail- 
road, near  a  brick  building  known  as  the  "Old  Electric  Power- 
house/' and  was  fastened  to  a  pole  thirty  feet  high;  that,  in 
order  to  hold  said  pole  in  position,  said  defendant  had  placed 
a  guy  wire  connected  with  said  pole  at  the  top,  and  running 
southwesterly,  fastened  at  the  top  of  a  post  five  or  six  feet  high, 
and  that  the  company  had  carelessly  and  negligently  placed  said 
guy  wire  in  such  a  position  that  it  came  and  was  in  contact  with 
the  electric  wire,  and  thus  became  a  live  wire;  that  said  guy 
wire  was  located  on  the  west  side  of  a  wagon  road  or  track, 
which  was  frequently  traveled  both  by  foot-passengers  and  by 
teams;  that  a  person  traveling  along  the  track  was  liable  to 
come  in  contact  with  the  wire,  or  liable  to  put  his  hand  against 
it,  and  that  it  became  the  duty  of  the  defendant,  knowing  thai 
said  track  and  grounds  were  so  used  as  aforesaid,  not  to  locate 
a  gaiy  wire,  charged  with  electricity  sufficient  to  produce  death, 
in  and  near  said  track  and  grounds,  so  that  foot-passengers,  or 
any  other  travelers,  would  be  in  danger  of  coming  in  contact 
therewith,  or  in  any  manner  getting  against  the  same.  The 
declaration  further  avers  that  the  decedent  was  passing  along 
the  street,  highway,  and  track  in  a  prudent  and  careful  manner, 
and,  without  negligence  on  his  part,  came  in  contact  with  said 
guy  wire,  so  charged  *^^  with  electricity,  and  was  intantly 
killed.  On  the  trial  the  circuit  judge  directed  a  verdict  for  the 
defendant,  and  the  case  is  before  us  for  review  on  error. 
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*i"  The  annexed  plat  shows  the  scene  of  the  accident.  It 
will  be  noted  that  the  premises  shown  upon  this  plat  are  the 
yards  of  the  railroad  company,  and  devoted  to  uses  closely  allied 
to  the  railroad  business.    At  the  east  end  of  the  building  marked 
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*'Ann  Arbor  Depot"  there  was  a  sign  erected  reading,  in  sub- 
stance, "Dangerous!     The  public  is  hereby  warned  not  to  tres- 
pass upon  these  grounds,  as  this  is  not  public  property."     The 
plaintiff  introduced  testimony  tending  to  show  that  the  place 
marked  "Traveled  Way"  on  the  plat  had  l^ccn  traveled  by  teams, 
and  sometimes  by  pedestrians,  having  business  with  the  pro- 
prietors of  the  coalsheds,  woodsheds,  stockyards,  and,  to  the  east 
of  the   two   extended   sidetracks,   with   the   so-called   "Asphalt 
Works."     Plaintiff  also  sought  to  show  that  there  was  a  traveled 
way  extending  north  past  the  old  power-house,  and  that  people 
sometimes  drove  around  the  power-house,  and  forded  Shiawassee 
river  at  a  point  east  of  the  power-house.     The  testimony,  how- 
ever, shows  that  it  was  customary,  when  attempting  to  ford  the 
river — and  this  would  appear  to  have  been  but  on  rare  occa- 
sions, in  the  summer  season — to  go  east  between  the  two  ex- 
tended sidetracks,   turn  to   the  left,   and  cross   the  river,   the 
traveled  way  being  south  of  the  old  power-house.     There  was 
testimony  that  teams  had  driven  past  the  old  power-house,  and 
turned  around  and  come  back.     But  there  was  nothing  in  the 
record  to  disclose  that  this  was  a  public  way.     The  most  that 
can  be  said  of  the  testimony  is  that  people  doing  business  at 
the  old  power-house  might  have  used  these  premises.     There 
was  nothing  to  indicate  an  invitation  to  the  public  to  enter  upon 
them.     The  place  where  the  injury  occurred  is  north  of  the 
most  northerly  of  the  sidetracks,  and  the  post  supporting  the 
guy  wire  is  indicated  as  five  feet  and  three  inches  high,  two 
telephone  poles  lying  near  by.     The  evidence  indicates  that  the 
deceased  and  a  companion,  having  with  them  two  bottles  of 
beer,  for  some  reason  sought  this  secluded  spot  on  the  evening 
in  question;  and  the  manner  in  which  the  injury  was  received 
is   not   explained,   except   upon   the  theory   that   the    deceased 
reached  *^^  up  and  took  hold  of  this  wire,  and  pulled  it  down, 
receiving  the  shock  which  caused  his  death.     There  is  no  evi- 
dence showing  actual  knowledge  on  the  part  of  the  officers  of  the 
company  of  the  fact  that  this  wire  was  a  live  wire.     The  most 
that  is  shown  is  negligence  in  failing  to  discover  the  condition. 
In  our  judgment,  the  conclusion  of  the  circuit  judge  was 
amply  justified  by  the  consideration  that  these  premises  were 
not  intended  as  a  resort,  and  that  the  defendant  owed  no  duty 
to  the  decedent  of  guarding  the  premises.     Tlie  case  would  fail 
from  the  fact  that  this  is  not  a  public  way,  and  the  evidence 
wholly  fails  to  show  it.     The  theory  of  the  plaintiff  that  the  de- 
cedent was  following  this  way  for  the  purpose  of  visiting  the 
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asphalt  works  to  the  east  would  show  that  his  presence  at  the 
point  where  the  injury  was  received  was  wholly  unnecessary.  We 
think  the  case  is  ruled  by  Hargreaves  v.  Deacon,  25  Mich.  1, 
and  it  becomes  unnecessary  to  inquire  whether  the  evidence  is 
sufficient  to  show  due  care  on  the  part  of  the  decedent.  We 
place  our  decision  upon  the  ground  that  no  duty  was  owing  to 
the  decedent  to  keep  these  premises  in  a  condition  suitable  for 
his  occupancy :  See,  also,  Bledsoe  v.  Grand  Trunk  Ey.  Co.,  126 
Mich.  312,  85  N.  W.  738. 

The  judgment  of  the  circuit  court  is  affirmed. 

Hooker,  C.  J.,  Moore  and  Grant,  JJ.,  concurred. 

Long,  J.,  did  not  sit. 


The  Owner  of  Private  Grounds  is  under  no  obligation,  in  the  ab- 
sence of  willful  or  wanton  negligence,  to  keep  them  in  a  safe 
T-'ondition  for  the  benefit  of  trespassers:  Uthermohlen  v.  Bogg's  Kun 
Co.,  50  W.  Va.  457,  40  S.  E.  410,  88  Am.  St.  Eep.  884,  and  cases  cited 
ill  the  cross-reference  note  thereto;  Eyan  v.  Towar,  128  Mich.  463. 
92  Am.  St.  Eep.  481,  87  N.  W.  644. 

It  is  the  Duty  of  E(,ectric  Companies  to  use  the  highest  degree 
of  care  practicable  to  avoid  injury  to  everyone  who  may  lawfully 
come  in  proximity  to  its  wires:  Fitzgerald  v.  Edison  Electric  etc. 
Co.,  200  Pa.  St.  540,  50  Atl.  161,  86  Am.  St.  Eop.  732,  and  cases 
cited  in  the   cross-reference  note   thereto.  . 


HOLMES  V.  HOLMES. 

[129  Mich.  412,  89  N.  W.  47.] 

MORTGAGES— Keformation.— If  the  consideration  for  a  mort- 
gage is  much  more  than  adequate,  and  tlie  mortgagee  is  not  shown 
to  have  understood  that  anything  else  was  intended,  except  by  silent 
acquiescence  in  the  things  done,  the  mortgage  will  not  be  reformed 
so  as  to  make  it  more  unfavorable  to  the  mortgagee  than  it  is  by  its 
terms,     (p.   416.) 

MOHTGAGES— Parol  Evidence  to  Vary.— The  plain  terms  of 
a  mortgage,  valid  on  its  face,  cannot  be  varied  by  proof  of  a  parol 
agreement  of  a  different  tenor  entered  into  by  the  parties  at  the 
time  of  the  execution  of  the  mortgage,     (p.  446.) 

MORTGAGES— Gift  of  Interest.— The  acceptance  by  the  mort- 
gagee each  year  of  a  less  amount  than  the  interest  due  on  the  mort- 
gage, and  giving  a  receipt  therefor  stating  that  it  was  for  interest 
in  full  for  that  year,  shows  an  intention  to  give  the  remainder  of 
the  interest  then  due  to  the  mortgagor,  and  constitutes  a  valid  gift 
thereof,     (p.   447.) 
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TINDUE  INFLUENCE— Evidence  of.— Undue  influence  exer- 
cised upon  a  person  in  procuring  an  assignment  of  property  rights 
cannot  be  inferred  solely  from  the  advanced  age  of  the  assignor. 
(p.   447.) 

COTENANCY— Gift  of  Encumbrance.— A  gift  may  be  mado- 
to  one  cotenant  of  an  encumbrance  upon  the  common  property  which 
will   inure   to  his  benefit   alone,      (p.   448.) 

COTENANCY— Gift  of  Mortgage  on  Common  Property.— The 
fact  that  a  mortgage  makes  a  gift  by  assignment  of  the  mortgage 
to  one  who  is  a  cotenant  with  the  mortgagors  does  not  avoid  the 
gift  or  prevent  its  enforcement  by  the  assignee  against  his  cotenants. 
(p.  448.) 

Stewart  &  Bliss  and  D.  Bondoman.  for  the  appellants. 
J.  B.  Shipman  and  H.  H.  Barlow,  for  the  appellees. 

413  MONTGOMERY,  J.  Complainants'  grandfather  die.l 
intestate,  owning  personal  property  valued  at  upward  of  one 
hundred  and  sixty-eight  thousand  dollars,  and  real  estate  valued 
at  twenty-five  thousand  dollars,  leaving  a  widow,  jMary  Holmes, 
seventy-seven  years  old,  and  four  children.  Upon  a  settlement  of 
the  estate,  ]\lary  Holmes  transferred  to  the  children  all  her  inter- 
est, both  real  and  personal,  in  the  estate  of  her  husband,  and  took 
in  return  four  mortgages,  one  from  each  of  the  children,  each 
"to  secure  the  payment  of  the  sum  of  five  thousand  dollars, 
....  the  receipt  whereof  is  hereby  confessed  and  acknowledged, 
in  manner  following,  to  wit:  Interest  annually  at  seven  per 
cent,  payable  subject  to  the  order  of  Mary  Holmes.  This  mort- 
gage to  become  null  and  void  at  the  decease  of  the  said  Mary 
Holmes.^' 

Defendants  contend  that  there  was  an  oral  understanding 
when  these  mortgages  were  made  that  the  mortgagors  should 
each  pay  an  equal  share  of  any  money  asked  for  by  their  moth(>r 
under  the  mortgages.  Defendant  Sarah  E.  Holmes,  complain- 
ant's stepmother,  is  the  only  witness  whose  testimony  tends  to 
show  such  an  arrangement,  assented  to  by  Mary  Holmes;  an.l 
she  does  not  testify  that  Mary  Holmes  expressly  assented  to  it, 
but  says :  "She  was  present  whenever  the  thing  was  talked  over, 
and  she  seemed  willing,  but  I  don^t  remember  any  particular  con- 
versation they  ever  had  in  which  she  joined.  Q.  Or  said  any- 
thing about  it  at  all?  '*i*  A.  No,  sir;  but  she  acknowledged,  of 
course,  that  she  did  it  of  her  ovm  free  act,  when  she  signed  her 
rights  away.'' 

•Each  of  the  children  paid  their  mother  twenty-six  dollars  a 
year  on  these  mortgages.  One  receipt  was  introduced  in  evi- 
dence, running  to  John  T.  Holmes,  complainants'  father,  stat- 
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ing  the  amount  paid,  and  describing  it  as  "interest  on  his  mort- 
gage for  1895."  This  receipt,  it  was  testified,  resembled  in  form 
other  receipts,  which  had  been  lost  or  destroyed.  After  the 
death  of  John  T.  Holmes  intestate,  Mary  Holmes  assigned  the 
mortgage  given  by  him,  for  the  foreclosure  of  which  this  suit 
is  brought,  to  complainants,  his  children  by  his  first  wife,  evi- 
dently, as  the  testimony  indicates,  for  the  purpose  of  "even- 
ing up"  between  the  two  sets  of  children.  The  assignment  is 
of  the  obligation  mentioned  in  the  mortgage,  "and  the  moneys 
now  due,  and  the  interest  that  may  hereafter  grow  due,  thereon." 
At  the  same  time  Mrs.  Holmes  receipted  for  interest  to  that 
date  upon  the  three  other  mortgages.  The  indorsements,  as  well 
as  the  assignment,  were  without  consideration.  Defendants  con- 
tend'that  the  receipt  introduced  in  evidence,  together  with  the 
surrounding  circumstances,  including  the  receipting  for  accrued 
interest  upon  the  other  mortgages,  and  the  parol  testimony, 
shows  a  gift  to  John  T.  Holmes  of  the  unpaid  interest  on  this 
mortgage  up  to  January  1,  1899.  Defendants  further  contend 
that  the  assignment  was  the  result  of  undue  influence,  and  that 
complainants,  being  tenants  in  common  with  defendants,  could 
not  acquire  by  gift  an  outstanding  encumbrance,  and  hold  it  ad- 
versely to  defendants. 

1.  The  most  liberal  construction  possible  of  this  mortgage,  in 
favor  of  the  mortgagor,  is  that  the  mortgagee  should  have,  dur- 
ing her  life,  as  much  of  the  accumulated  interest  as  she  desired. 
It  follows  that,  at  the  time  of  the  assignment,  she  was  entitled 
to  demand  the  accumulated  interest,  unless  she  had  given  it,  or 
a  part  of  it,  to  her  son;  and  it  follows  from  this  that,  if  she 
chose,  she  might  sell  or  give  away  her  interest,  instead  of  fore- 
closing. Such  an  '**^  oral  understanding  as  defendants  souglit 
to  show  was  at  variance  with  the  terms  of  the  mortgages,  which 
each  gave  tlie  mortgagee  the  right  to  demand  the  interest  to  date 
at  any  time.  Certainly,  where  the  consideration  for  the  mort- 
gage, as  it  read,  was,  as  in  this  case,  much  more  than  adequate, 
and  where  the  mortgagee  is  not  shown  to  have  understood  that 
anything  else  was  intended,  except  by  silent  acquiescence  in  the 
things  done,  a  case  is  not  made  for  such  a  reformation  of  the 
mortgage  as  will  make  it  more  unfavorable  to  the  mortgagee 
than  it  is  by  its  terms.  Tliat  being  so,  its  plain  terms  cannot 
be  varied  by  parol :  See  Dunham  v.  Provision  Co.,  100  Mich. 
79,  80,  58  N.  W.  627 ;  Phelps  v.  Abbott,  114  Mich.  88,  72  N. 
W.  3. 
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2.  The  evidence  satisfies  us  that,  during  the  lifetime  of  John 
T.  Holmes,  payments  were  made  to  Mary  Holmes  annually,  and 
receipts  were  given  each  year,  signed  by  Mary  Holmes ;  and  these 
receipts  were,  in  form,  similar  to  the  following: 

"$26  Bronson,  April,  1896. 

''Received  of  John  T.  Holmes  twenty-six  dollars,  interest  on 
his  mortgage  for  1895.  "    MARY  HOLMES." 

The  question  presented  is  whether  this  amounted  to  a  gift 
of  all  interest  above  the  amount  received  from  year  to  year. 
We  are  disposed  to  think  that  such  was  the  intention,  and  that 
the  instrument  should  be  so  construed.  That  such  a  receipt,  show- 
ing the  intention  to  accept  a  less  sum  in  payment  of  the  inter- 
est, would  amount  to  a  valid  gift,  is  settled  by  Green  v.  Lang- 
don,  28  Mich.  221.  We  think,  therefore,  that  as  to  the  interest 
accruing  during  the  lifetime  of  John  T.  Holmes,  and  covered 
by  the  payments  made  by  him  upon  receipts  in  the  form  above 
quoted,  the  mortgage  is  to  be  deemed  satisfied. 

3.  We  are  not  able  to  find  in  the  record  any  evidence  of  undue 
influence.  There  is  nothing,  other  than  the  age  of  Mary 
Holmes,  to  indicate  that  she  is  susceptible  to  undue  influence. 
The  provision  which  she  sought  to  make  for  complainants  was 
not  unreasonable.  The  purpose  evidently  *^^  was,  as  before 
stated,  to  even  up  between  the  children  of  John  T.  Holmes  by 
his  first  marriage  and  the  children  of  the  second  marriage. 

4.  It  is  contended,  however,  that  the  complainants  could 
not  take  title  to  this  mortgage  as  against  their  cotenants,  the 
defendants.  In  this  connection  it  is  contended  that  the  evi- 
dence shows  that  the  mortgage  was  purchased.  This  contention 
ignores  the  essence  of  the  transaction.  It  was  undoubtedly,  in 
substance,  a  gift.  The  nominal  consideration  of  one  dollar  did 
not  change  its  character.  The  question  presented  here,  then, 
is  whether  a  gift  may  be  made  to  one  tenant  in  common  of 
an  encumbrance  upon  the  common  property.  It  is  stated  as  a 
general  rule  that,  if  tenants  in  common  become  purchasers  of  an 
outstanding  title  or  encumbrance,  the  benefit  of  such  purchase 
is  to  be  shared  with  their  cotenants.  Whether  this  rule  applies 
to  the  purchase  of  an  encumbrance  has  been  questioned  in  one 
instance :  See  Blodgett  v.  Hildreth,  8  Allen,  186.  But  the 
great  weight  of  authority  undoubtedly  applies  the  rule  to  en- 
cumbrances as  well  as  to  adverse  titles.  But  as  is  well  stated 
in  Freeman  on  Cotenancy,  section  155 :  "As  the  rule  forbidding 
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the  acquisition  of  adverse  titles  by  a  cotenant  from  being  asserted 
against  his  companions  is  always  said  to  be  based  upon  consid- 
erations of  mutual  trust  and  confidence  supposed  to  be  exist- 
ing between  the  parties,  the  question  naturally  arises  whether 
the  rule  is  applicable  where  the  reasons  on  which  it  is  based 
are  absent." 

We  have  been  unable  to  find  an  authority  directly  in  point 
upon  this  question,  but  we  deem  it  a  case  for  the  application  of 
the  doctrine  that,  where  the  reason  for  the  rule  fails,  the  rule 
fails.  No  hardship  is  worked  to  these  defendants  by  the 
transfer  of  this  mortgage  from  the  mortgagee  to  the  complain- 
ants; and  there  is  no  justice  in  saying  that  these  complainants, 
the  natural  objects  of  the  mortgagee's  bounty,  should,  of  all  the 
world,  be  excluded  from  accepting  it. 

We  think  justice  will  be  done  in  this  case  if  we  decree  that 
the  defendants,  who  are  cotonants,  may  dicharge  '*^''  the  lien 
as  to  their  interest  by  contributing  their  proportion  of  the 
amount  remaining  due  upon  this  mortgage,  and  upon  their  fail- 
ure to  do  so  the  property  be  sold  to  satisfy  such  amount.  The 
decree  of  the  circuit  court,  as  so  modified,  will  be  affirmed.  The 
defendants  will  recover  costs  of  this  court. 

Hooker,  C.  J.,  Moore  and  Grant,  J  J.,  concurred. 

Long,  J.,  did  not  sit. 


If  One  Tenant  in  Common  acquires  an  outstanding  title  or  encum- 
brance on  the  joint  estate,  it  ordinarily  inures  to  the  benefit  of  all, 
upon  the  others  contributing  to  the  expense:  See  the  monographic 
note  to  V'enable  v.  Beauchamp,  28  Am.  Dec.  83-86;  Stevens  v.  Keyn- 
nolds,  143  Ind.  467,  52  Am.  St.  Kep.  422,  41  N.  E.  931;  Franklin 
Min.  Co.  V.  O'Brien,  22  Colo.  129,  55  Am.  St.  Eep.  118,  43  Pac.  1016; 
Mills  V.  Hart,  24  Colo.  505,  65  Am.  St.  Eep.  241,  52  Pac.  680;  Boyd 
V.  Boyd,  176  111.  40,  68  Am.  St.  Eep.  169,  51  N.  E.  782;  Carson  v. 
Broadv,  56  Neb.  648,  71  Am.  St.  Eep.  691,  77  N.  W.  80;  Swoetland 
V.  Buell,  164  N.  Y.  541,  79  Am.  St.  Eep.  676,  58  N.  E.  663.  Tlie  mod- 
ification of  this  rule  recognized  in  the  principal  case,  however,  seems 
reasonable. 
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CARSO^^,  PIRIE,  SCOTT  &  CO.  v.  FINCHER. 

[129  Mich.  687,  89  N.  W.  570.] 
BANKS  AND  BANKING— Checks— Collection.— If  a  check  is 
placed  in  a  bank  other  than  the  bank  upon  which  it  is  drawn  for 
collection,  it  is  the  duty  of  the  collecting  bank,  in  order  to  charge 
the  maker,  to  forward  it  in  proper  time  to  a  subagent,  selected  with 
due  care,  and  failing  in  such  duty,  the  collecting  bank  is  liable  for 
any    loss    resulting    therefrom,     (p.    452.) 

BANKS  AND  BANKING— Checks— Collection.— The  bank 
upon  which  a  check  is  drawn  is  not  a  suitable  subagent  for  its 
<;ollection,  to  be  selected  by  the  bank  with  whom  the  check  has  been 
deposited    for    collection,     (p.    452.) 

BANKS  AND  BANKING— Checks— Collection— Liability  of 
Maker  of  Check.— Even  though  a  bank  with  which  a  check  is  left 
for  collection  selects  an  improper  agent  to  collect  it,  the  drawer  is 
liable  if  he  had  no  funds  in  bank  to  pay  the  check  had  it  been  pre- 
sented in  proper  time,  or  if  the  bank  had  no  funds  to  pay  it,  and 
the  drawer  is  given  timely  notice  of  nonpayment,     (p.  452.) 

BANKSi  AND  BANKING— Collection— Liability  of  Drawer  of 
Check. — If  a  bank  with  which  a  check  is  left  for  collection  forwards 
it  by  mail  to  the  bank  upon  which  it  is  drawn,  this  is  not  such  a 
presentation  of  the  check  as  will  charge  the  drawer,  provided  the 
check  would  have  been  paid  if  presented  in  proper  time  and  in  a 
proper    manner,     (p.    452.) 

BANKS  AND  BANKING— Collection  of  Checks— Fraud  of 
Drawer. — Knowledge  by  the  drawer  of  a  check  that  the  bank  upon 
which  if  is  drawn  is  not  strong  financially,  but  without  knowing 
that  it  would  not  be  paid  if  properly  presented  is  not  sufficient  to 
charge  him  with  fraud  in  drawing  the  check,  nor  estop  him  from 
setting  up  the  defense  of  want  of  timely  notice  of  nonpavment.  (p. 
453.) 

Smith.  Amis,  Hoyt  &:  Irwin,  for  the  appellants. 
Hartwick  &  Skccls  and  W.  S.  Hanson,  for  the  appellee. 

*****  MOOEE,  J.  The  plaintiff  is  a  wholesale  dealer  residing 
and  doing  business  at  Chicago,  Illinois.  The  defendants  are  re- 
tail dealers  residing  and  doing  business  in  the  village  of  Pent- 
Avater.  in  this  state.  On  the  Sth  of  May,  1900,  defendants  were 
indebted  to  plaintiff  for  goods  purchased  to  the  amount  of  one 
hundred  and  ninety-two  dollars  and  thirty-nine  cents,  which 
account  was  subject  to  a  discount  if  paid  within  thirty  days,  leav- 
ing the  account,  if  paid  in  the  month  of  May,  one  hundred  and 
eighty-four  dollars  and  twenty-nine  cents.  The  defendants,  on 
the  eighth  dav  of  ^lay,  1900,  mailed  to  plaintiff  their  check 
drawn  on  Xielsen  &  Co.,  bankers  at  Pentwater,  for  one  hun- 
dred and  eighty-four  dollars  and  twenty-nine  cents.  Plaintiff, 
on  the  10th  of  May,  1900,  received  said  check,  and  deposited  it 
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with  the  First  National  Bank  of  Chicago  for  collection,  which 
bank  forwarded  the  check  by  mail  to  Nielsen  &  Co.,  who  re- 
ceived the  same  on  May  11th,  but  made  no  remittance  therefor. 
The  defendants,  after  learning  of  the  receipt  of  said  check  by 
plaintiff,  heard  nothing  further  concerning  it  until  on  or  about 
the  twenty-second  day  of  the  same  month,  on  which  day  they 
were  notified  by  plaintiff  that  the  check  had  not  been  paid. 
Nielsen  &  Co.  continued  to  do  business  to  and  including  Satur- 
day, the  nineteenth  day  of  ]\Iay,  but  did  not  open  their  doors 
on  Monday,  the  21st,  and  on  or  about  the  last-named  day  said 
bank  was  put  into  the  possession  of  a  receiver.  The  receiver 
returned  the  check  to  plaintiff.  There  was  a  mail  twice  daily 
each  way  between  Pentwater  and  Chicago ;  also  an  express  daily 
each  way,  with  usual  route  and  local  agents.  It  is  the  claim  of 
defendants  that  when  said  check  was  drawn,  and  at  all  times, 
defendants  had  sufficient  funds  on  deposit  at  said  bank  to  meet 
said  check.  In  July  the  bank  of  Nielsen  &  Co.  was  declared 
bankrupt.  The  petition  filed  in  the  United  States  district 
court  ®*^  to  have  said  firm  adjudicated  bankrupt  states  two 
grounds  of  bankruptcy — one  as  occurring  on  the  23d  of  April, 
1900;  the  other,  on  the  18th  of  May  following.  The  defend- 
ants claim  there  was  no  evidence  that  the  defendants  liad  no 
money  in  the  hands  of  Neilscn  &  Co.  at  the  time  the  check  was 
drawn,  or  that  they  had  reason  to  believe  the  check  might  not 
bo  paid  on  presentation. 

The  trial  judge  instructed  the  jury,  among  other  things,  as 
follows : 

"1.  If  you  find  that  defendants  had  no  effects  in  the  hands 
of  Nielsen  &  Co.  at  the  time  the  check  in  question  was  drawn, 
and  had  no  reason  to  expect  any,  and  bad  reason  to  believe  that 
the  check  would  not  be  paid  when  presented,  notice  of  dislionor 
could  do  them  no  good,  and  want  of  notice  would  not  be  a  de- 
fense. 

"2.  If  you  find  that,  at  the  time  the  check  was  drawn,  the 
drawee  bank  was  in  an  insolvent  condition,  that  checks  drawn 
by  defendant  on  said  bank  while  he  had  funds  there  had  not 
been  paid  when  presented,  and  defendant  had  knowledge  of  this 
fact,  which  he  did  not  communicate  to  the  plaintiff,  and  plain- 
tiff had  no  knowledge  of  such  insolvent  condition,  the  drawing 
of  a  cheek  imder  these  conditions  is  a  fraud  on  the  payee,  and 
defendant  was  not  entitled  to  notice. 

"3.  If  you  find  that  the  defendants  drew  a  check  for  the  ])ur- 
pose  of  using  that  as  a  means  of  wirhdrawing  their  funds  from 
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the  bank  in  anticipation  of  its  failure,  and  sent  it  to  the  plain- 
tiff, who  was  ignorant  of  its  condition,  they  were  not  bona  fide 
makers,  and  cannot  plead  want  of  notice. 

"4.  Inasmuch  as  checks  are  payable  in  current  funds,  and  in- 
asmuch as  the  bank  cannot  act  as  agent  of  both  parties,  it  is  a 
duty  to  have  them  presented  by  some  party  who  can  receive  the 
funds.  In  this  case,  as  the  evidence  shows,  the  presentation  was 
made  by  mail;  and  they  unquestionably  asked  the  parties  to 
remit,  and  that  would  be,  of  course,  by  draft.  Those  things  are 
established." 

The  judge  told  the  jury  the  check  had  not  been  properly  pre- 
sented, and  then  said :  : 

"The  plaintiff  says  that,  while  that  may  be  a  rule,  they  are 
exonerated  from  taking  that  course,  because  of  the  fact  that 
Xielsen  &  Co.  were  insolvent,  and  because  of  the  ^^^  fact  that 
defendants  here  knew  that  they  were  insolvent,  and  knew,  or  had 
a  right  to  know,  that  if  the  check  was  presented  there  it  would 
Tiot  be  paid,  and  consequently  they  have  not  suffered.  Well,  if 
they  have  not,  gentlemen,  and  they  knew  these  things,  and  that 
check  was  sent  for  the  purpose  and  did  commit  a  fraud  on  the 
parties  to  whom  they  sent  it,  by  drawing  a  check  upon  a  bank — ■ 
a  check  that  was  absolutely  worthless — and  sending  it  to  them, 
wh}',  they  are  not  entitled  to  notice ;  they  have  not  lost  anything 
because  it  was  not  presented  there  by  some  man  in  proper  per- 
son; and,  if  you  find  that  to  be  the  fact  from  the  evidence  in 
the  case,  of  course,  your  verdict  vn\l  be  for  the  plaintiff. 

''5.  There  is  another  reason  why  the  plaintiff  claims  that  the 
defendants  are  not  entitled  to  notice,  and  that  is  that  the  de- 
fendants did  not  have  any  funds  there  to  pay  the  check  at  the 
time  it  was  drawn,  at  the  time  it  was  presented,  taking  into  con- 
sideration tlie  other  drafts  they  had  made.  IS'ow,  if  that  is  true, 
of  course,  the  defendants  were  not  entitled  to  notice. 

"6.  Xow,  those  are  really  the  two  questions  of  fact  upon 
which  you  gentleinen  must  pass.  Was  the  situation  such,  and 
were  they  known  to  the  defendants  in  this  case  at  the  time  that 
the  check  was  drawn,  that  they  committed  a  fraud  by  imposing 
upon  plaintiff,  to  whom  they  sent  this  check?  If  they  did,  the 
plaintiff  is  entitled  to  recover. 

''7.  If  they  did  not  have  any  funds  there  with  which  to  pay 
the  check,  the  plaintiff  is  entitled  to  recover.^' 

To  which  instructions  error  is  assigned.  Under  the  cliarge, 
a  verdict  was  rendered  in  favor  of  plaintiff  and  against  the  de- 
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fendants  for  the  sum  of  one  hundred  and  ninety-nine  dollars, 
and  eighty  cents. 

It  is  claimed  there  was  no  evidence  to  support  the  instruc- 
tions. The  testimony  of  Mr.  Finclier  tends  to  show  that,  while 
the  bank-hooks  showed  a  Ijalance  of  seven  hundred  and  seventy- 
five  dollars  and  twent}'-two  cents  in  favor  of  defendants,  when 
the  check  in  question  was  draw  the  firm  had  accepted  a  draft 
and  drawn  checks  that  were  outstanding,  amounting  to  seven 
hundred  and  seventy-three  dollars  and  six  cents.  As  against 
this  testimony,  there  was  testimony  tending  to  show  the  defend- 
ants had  funds  in  the  bank  sufficient  to  pay  this  and  all  other 
outstanding  checks,  and  that  the  bank  had  funds  when  the 
check  was  received  at  the  bank,  and  tliat,  if  the  ^^^  check  had 
been  presented  over  the  counter,  it  would  have  been  paid.  This 
raised  a  question  for  the  jury. 

It  is  pretty  well  settled  in  this  country  that  when  a  check 
is  sent  to  some  other  place  than  where  the  l)ank  is  located  upon 
which  it  is  drawn,  and'  it  is  put  into  a  bank  for  collection,  it  is 
the  duty  of  the  bank  to  forward  it  in  proper  time  to  a  subagent 
selected  with  due  care.  The  bank  should  use  every  reasonable 
precaution  to  secure  the  collection,  if  possible;  and  if  it  has 
been  careless  in  the  choice  of  an  agent,  and  selected  one  it  knew, 
or  ought  to  have  known,  was  an  improper  one,  it  will  l)c  answer- 
able for  any  injury  which  results  therefrom.  The  bank  upon 
which  a  cheek  is  drawn  is  not  a  suitable  agent  for  its  collection, 
and  the  judge  was  right  in  so  instructing  the  jury :  1  ^lorse  on 
Banks  and  Banking,  3d  ed.,  sec.  236.  But  even  though  an  im- 
proper agent  has  been  selected,  if  the  drawer  of  tlic  check  had  no 
funds  with  which  to  pay  the  check  had  it  Ijccn  ]ire?ent(Ml  in  proper 
time,  or  if  the  bank  had  no  funds  with  Avhicb  to  pay  it.  no  harm 
has  come  to  the  maker  of  the  check,  and,  if  given  timely  notice, 
he  would  continue  to  be  liable;  but  if,  on  the  otber  hand,  as 
claimed  by  the  defendants,  tlie  maker  of  the  check  had  funds 
to  his  credit  in  the  bank,  and  the  bank  liad  funds,  and  the  chock 
would  have  been  paid  if  presented  over  the  counter  in  proper 
time,  then  the  maker  of  the  chock  would  have  been  discharged. 

We  do  not  think,  under  the  evidence  in  the  case,  it  was  proper 
to  say  to  the  jury  that  they  miglit  say.  under  the  facts  ])roven, 
that  defendants  committed  a  fi':uid  Ijv  sending  ])laintiit'  this 
chock.  It  is  true  the  defendants  had  learned  facts  from  which 
they  might  infer  that  the  bank  was  not  as  strong  as  many  banks ; 
but  it  does  not  apjx^ar  that  they  had  any  reason  to  supjiose  that, 
if  tl;e  check  was  2'i'esentcd  properly  and  in  a  reasonable  time. 
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it  would  not  be  paid.  They  had  a  right  to  assume  that  the 
plaintiif  was  familiar  with  the  law,  and,  if  it  accepted  the  check, 
it  would  select  a  proper  agent  to  present  it,  and  that  it  would  be 
presented  in  proper  time,  and,  if  it  was  not  paid,  *^'''*''  defendants 
would  be  notified.  If  the  plaintiff  had  done  what  it  was  its 
duty  to  do,  no  harm  would  have  come  to  it.  If  the  check  was 
paid,  that  would  have  ended  the  transaction.  If  it  was  not 
paid,  defendants  would  have  been  notified,  when  it  would  have 
been  their  duty  to  make  the  check  good,  and  no  harm  would 
have  come  to  the  plaintiff.  This  being  so,  we  cannot  see  how 
the  inference  of  fraud  could  be  drawn  from  what  was  done. 

For  these  reasons,  judgment  is  reversed,  and  a  new  trial  or- 
dered. 

Hooker,  C.  J.,  and  Grant,  J.,  concurred. 

Long  and  Montgomery,  JJ.,  did  not  sit. 


To  Charrje  the  Drawer  of  a  CJtecIc,  the  holder  is  required  to  present 
it  within  a  reasonable  time:  Morris  v.  Eufaula  Nat.  Bank,  1:^2  Ala. 
5S0,  82  Am.  St.  Eep.  95,  25  South.  499.  And  forwarding  a  check 
by  mail  direct  to  the  drawee  bank,  by  a  bank  undertaking  its  col- 
lection, is  not  a  proper  presentation:  Sec  the  monographic  note  to 
Minneapolis  etc.  Co.  v.  Metropolitan  Bank,  77  Am.  St.  Eep.  623- 
625.  But  if  presentment  and  notice  of  nonpayment  or  dishonor 
will  be  of  no  benefit  to  a  drawer  or  indorser,  as  where  the  drawer 
has  no  funds  in  the  bank  or  the  bank  has  become  insolvent,  they 
may  be  dispensed  with:  See  the  monographic  note  to  Holmes  and 
Sons  V.  Briogs,  17  Am.  St.  Eep.  809,  810;  Industrial  Trust  etc.  Co. 
V.  Weakley,"  103  Ala.  458,  49  Am.  St.  Eep.  45,  15  South.  854. 
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PEOPLE'S  BUILDIXG  AND  LOAN  ASSOCIATION  v.  Mc- 
PHILAMY.  PEOPLE'S  BUIIiDING  AND  LOAN  AS- 
SOCIATION V.  HAWKS. 

[81  Miss.  61,  32  South.  1001.] 

BUILDING  AND  LOAN  ASSOCIATIONS— Usury  Laws  have 
no  application  to  a  cloniostic  bnilding  and  loan  association  dealing 
only  with  its  own  members,     (p.  455.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Liquidation- 
Accounting — Solvency. — If  a  building  and  loan  association  goes 
into  voluntary  liquidation  prematurely,  the  method  of  accounting 
is   the   same  whether   it   is   solvent   or   insolvent,      (p.   455.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers— Credit  for  Dues. — In  settling  the  affairs  of  a  building  and 
loan  association  the  borrowing  members  are  not  entitled  to  credit 
for  sums  paid  by  tliem  as  dues,  on  tlieir  stock.      (p.  450.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers— Dual  Capacity. — A  borrowing  member  of  a  building  and  loan 
association  occupies  a  dual  relation  thereto.  In  his  capacity  as 
borrower  he  is  its  debtor.  In  his  capacity  as  shareholder  he  is 
a  member  of  the  association,     (p.  456.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers— Payment  by. — What  a  borrowing  member  of  a  building  and 
loan  association  pays  as  stock  dues,  he  pays  in  his  capacity  as  a 
shareholder,  and  what  he  pays  as  interest  he  pays  in  his  character 
of   debtor   on  his   loan.     (p.   456.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers.—  Insolvency  of  a  building  and  loan  association  docs  not  re- 
lease a  borrowing  member.  Ho  remains  liable  to  his  just  propor- 
tion of  all  losses  and   expenses,     (p.  456.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Lia- 
bility of  Borrowing  Members. — Upon  the  insolvency  of  a  building 
and  loan  association,  a  borrowing  member  must  pav  up  his  loan, 
less  credits  to  which  he  m^v  be  entitled,  at  once  in  a  lump  sum 
v.-ith    legal   interest,     (p.    456.) 


Oct.  1902.]     People's  etc.  Assx,  v.  McPhilamy.  455 

BUILDING  AND  LOAN  ASSOCIATION— Insolvency — 
A'brogation  of  Contracts. — If  a  building  and  loan  association  goes 
into  insolvency  or  premature  liquidation  its  contracts  are  thereby 
abrogated   only   so   far   as    they   are    executory,     (p.    457.) 

BUILDING  AND  LOAN  ASSOCIATIONS!— Insolvency— Lia- 
bility of  Borrowing  Member  as  Stockholder.— A  borrowing  member 
of  a  building  and  loan  association  after  its  insolvency,  in  his  ca- 
pacity of  shareholder,  is  liable  for  the  payment  of  his  just  pro 
rata  of  the  expenses  and  losses  of  the  association,  including  receiv- 
ers'   commissioners,   court    costs,   etc.     (p.   457.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Bor- 
rowing Members— Credits  for  Stock.— Upon  the  settlement  of  the 
affairs  of  an  insolvent  building  and  loan  association  a  borrowing 
member  is  entitled  to  have  whatever  his  shares  of  stock  prove  to 
be  intrinsically  worth  credited  on  his  loan,  and  if  a  reasonably  cer- 
tain estimate  of  what  his  stock  is  worth,  not  exceeding  its  true 
value,  can  be  made  prior  to  the  final  settlement,  the  court  may 
then  credit  such  estimated  value  as  payment  on  his  debt.  Whether 
this  shall  be  done  prior  to  final  settlement  rests  in  the  sound  dis- 
cretion of  the  court,     (p.  457.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Lia- 
bility of  Borrowing  Members. — Upon  the  insolvency  of  a  building 
and  loan  association  a  borrowing  member  cannot  claim  credit  for 
dues  paid,  but  must  pay  his  whole  debt  to  the  association  and  their 
share  in  the  assets  pro  rata  with  the  other  members,     (p.  459.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency  Pro- 
cedure— Borrowing  members  of  an  insolvent  building  and  loan  as- 
sociation cannot  increase  their  rights  against,  or  diminish  their  lia- 
bilities to  it,  by  bringing  suits  against  it  which  are  not  administrative 
m    their    character,     (p.    465.) 

S.  B.  Watts,  IMcWillie  &  Thompson,  i^lexander  &  Alexander, 
for  the  appellant. 

Amis  &  Dunn  and  S.  A.  "Witherspoon,  for  the  appellees. 

''«  WHITFIELD,  C.  J.  These  cases  will  be  considered  and 
determined  together,  as  '''  they  are  one,  so  far  as  the  method 
of  accounting  is  concerned.  This  is  a  true  building  and  loan 
association,  and  it  is  a  domestic  l)uilding  and  loan  association, 
and  hence  no  question  of  usury  is  involved.  It  had  been  oper- 
ating for  some  years,  and,  finding  that  its  business  ceased  to  be 
profitable,  it  went  into  voluntary  liquidation  in  September,  1898. 
We  are  inclined  to  think  that  the  association  is  insolvent,  but 
whether  so  or  not  is  not  material  in  considering  tlie  method  of 
accounting.  The  equitable  principle  of  accounting  must  be  the 
same  whether  the  association  be  solvent  or  insolvent.  The  ques- 
tion for  consideration  in  these  cases  is,  therefore,  where  an  in- 
solvent association  goes  into  voluntary  liquidation  prematurely, 
what  is  the  proper  method  of  accounting  between  the  borrowing 
and  nonborrowing  members,  respectively,  on  the  one  hand,  and 
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the  association,  on  the  other.  And  the  precise  question  here, 
more  particularly  is,  Should  a  borrowing  member  be  credited 
on  his  debt  with  the  amount  of  dues  he  has  paid  in  on  his  stock? 
A  borrowing  member  of  a  building  and  loan  association  occupies 
a  dual  relation  to  the  association.  In  his  capacity  as  l)orrower, 
he  is  a  debtor.  In  his  capacity  as  shareholder,  he  is  a  meml)er 
of  the  corporation.  What  he  pays  as  interest  is  paid  in  his 
character  as  debtor  on  his  loan.  What  he  pays  as  stock  dues  is 
paid  in  his  character  as  stockholder.  The  two  are  separate 
and  distinct,  and  must  be  so  dealt  with :  Hundermark  v.  Xew 
South  etc.  Loan  Assn.  (:\[iss.),  29  South  528.  When  a  build- 
ing and  loan  association  becomes  insolvent,  there  is  nothing  to- 
do  but  wind  up  its  affairs.  The  shareholder  who  has  been  a 
member  remains  a  member,  liable  to  his  just  proportion  of  losses 
and  expenses.  He  suffers  a  hardship  in  this:  that,  instead  of 
having  his  payments  on  his  loan  distributed  in  small  install- 
ments over  many  years,  he  is  compelled  by  the  necessity  of  the 
situation,  and  the  nature  of  the  building  and  loan  association, 
to  pay  up  his  loan  in  one  lump  sum,  with  legal  interest.  This 
often  involves  great  injustice  to  him,  but  it  is,  nevertheless,  one 
of  the  risks  which  he  assumed  in  becoming  a  memlicr  of  this 
mutual  association.''*  There  are  instances  where,  because  of 
peculiarly  framed  contract  stipulations,  a  shareholder  may  cease 
to  be  a  member  upon  insolvency  or  premature  liquidation,  but 
we  speak  of  the  ordinary  membership,  with  the  usual  incidents 
in  a  building  and  loan  association,  such  as  we  have  before  us  in 
these  cases.  It  is  thoroughly  settled  by  the  authorities  tliat 
when  such  insolvency  ensues,  or  such  premature  liquidation 
occurs,  the  contract  between  the  borrower  and  tlie  association 
is  abrogated;  but  there  is  diversity  of  opinion  as  to  the  point 
of  time  from  which  it  is  to  be  abrogated.  Some  of  tlie  earlier 
authorities  held  that,  since  the  association  cannot  do  for  a  bor- 
roAver  what  it  contracted  to  do,  the  contract  is  abrogated  in  sucJi 
case  al)  initio,  and  the  simple  relation  of  debtor  and  creditor 
between  the  borrower  and  the  association  established  from  the 
beginning,  and  that  all  payments  made  by  the  borrower,  tinder 
whatever  name — whether  interest,  premium,  fines,  stock  dues, 
or  what  not — sliall  be  credited  upon  the  loan,  and  only  the  bal- 
ance, with  legal  interest,  collected  from  the  borrower.  In  other 
words,  the  nonl)orroAver  v/ould  in  such  case  sustain  the  whole 
burden  of  the  loss  incurred  up  to  tbe  time  of  sucli  insolvency. 
This  ignores  the  fact  tliat  tbe  borrower  Avas  a  member  of  tbe  as- 
socuttion  up  to  tile  time  of  insolvenc}-;  had  proceeded  all  along 
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upon  that  basis,  bearing  his  proportionate  part  of  expenses  and 
losses  up  to  the  time  of  such  insolvency — ^bearing  them  as  his 
part  of  losses  and  expenses,  under  that  name.  Close  analysis 
makes  it  plain  that  this  is  not  just  to  the  nonborrower,  for  under 
this  method  the  borrowing  member  would  get  back,  entire,  all 
his  stock  dues,  without  abatement  of  a  single  cent,  whereas  the 
nonborrower  would  only  get  back  such  portion  of  his  stock  dues 
paid  in  as  won  Id  result  from  the  winding  up  of  the  affairs  of 
the  association — less  than  the  whole  in  every  case  of  insolvency. 
The  true  doctrine  undoubtedly  is  that  the  contracts  are  to  be 
abrogated  for  the  future — that  is  to  say,  so  far  as  they  are  ex- 
ecutory— but  that,  prior  to  insolvency,  they  shall  stand.  In 
'■'  otlier  words,  up  to  insolvency  the  payments  must  stand  in  the 
character  they  had  when  made;  for  example,  stock  dues  as  pay- 
ments made  by  the  member  in  his  capacity  as  member;  but 
after  insolvency  the  borrower's  obligation  to  pay  stock  dues, 
etc.,  shall  cease,  because  the  consideration  for  such  payments 
fails  from  that  time  forward.  jNFerely  because  the  association 
becomes  insolvent,  what  lie  has  theretofore  paid  as  his  allotted 
I'lart  of  expenses  and  losses  has  not  by  some  occult  process 
changed  its  character,  and  become  interest  or  principal  paid  on 
the  debt.  He  remains  a  member  after  insolvency,  even,  charged, 
just  as  the  nonborrowing  member,  with  the  duties  and  obliga- 
tions of  a  member,  until  the  final  settlement  of  the  affairs  of 
the  association,  which  obligations  consist,  however,  after  in- 
solvency, in  simply  paying  his  just  jiro  rata  of  expenses  and 
losses;  expenses  including,  of  course,  such  things  as  receiver's 
commissions,  court  costs,  etc.  He  will  be  entitled  when  such 
settlement  is  nuide  to  have  Avhatever  liis  sliare  of  stock  proves 
ultimately  to  be  worth  then  credited  to  his  loan.  j\Iore  than 
this,  if  there  can  l)e  a  reasonably  certain  estimate  of  what  liis 
shares  are  worth  prior  to  the  final  settlement — such  an  estimate 
as  will  surely  not  exceed  their  value — the  court  may,  in  cases 
like  these,  credit  such  estimated  value  as  payment  on  the  debt. 
Whether  such  value  of  the  shares  shall  be  estimated  and  credited 
in  advance  of  the  settlement,  or  only  at  the  settlement,  must  be 
determined  by  the  chancery  court  in  its  sound  discretion.  The 
earlier  cases  to  which  we  referred,  holding  that  stock  dues  are 
to  be  credited  on  the  debt,  and  that  the  contract  is  to  be  abro- 
gated from  the  beginning,  and  tlie  borrower  treated  as  a  mere 
debtor  from  the  beginning,  are  as  follows :  City  l.oan  etc.  Assn. 
V.  Goodrich,  48  Ga.  445  ;  Waverly  etc.  Assn.  v.  ihiek,  04  Md. 
338,  1  Atl.  561;  Cook  v.  Kent,  105  Mass.  2i(J\  Buist  v.  liryan, 
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44  S.  C.  121,  21  S.  E.  537,  51  Am.  St.  Eep.  787,  and  various 
other  authorities.  See,  also,  4  Am.  &  Ency.  of  Law,  2d  ed., 
1081,  and  note;  7  Thompson  on  Corporations,  7359,  note  63. 
Add  to  this  the  late  case  of  Hale  v.  Barker,  «<>  129  Cal.  419, 
62  Pac.  168.  See,  also.  Carpenter  v.  Eichardson,  101  Tenn. 
176,  46  S.  W.  452.  We  are  inclined  to  think  that  the  Cali- 
fornia case  of  Hale  v.  Barker  is  not  in  accord  with  later  cases 
decided  in  that  state,  as  pointed  out  by  counsel  for  appellant. 
We  refer  to  it,  however,  as  the  best  reasoned  case  on  that  side. 
We  think  a  careful  consideration  of  the  recent  and  best  consid- 
ered cases  shows  thnt  this  early  doctrine  is  being  departed  from, 
as  the  nature  of  building  and  loan  contracts  becomes  better 
understood,  and  the  practical  operation  of  such  associations, 
under  their  contracts,  more  fully  disclosed.  The  true  doctrine 
must  be  that  set  forth  by  .Judge  Tliompson,  in  his  work  on  Cor- 
porations, volume  7,  section  8796,  as  follows:  "The  effect  upon 
the  borrowing  members  of  a  premature  dissolution,  or  what 
practically  amounts  to  the  same  thing,  requires  some  notice.  In 
return  for  the  undertakings  of  the  borrower  in  the  transaction 
of  loan  or  advancement,  as  they  have  been  pointed  out,  there  is 
an  implied  undertaking  on  the  part  of  the  association  that  the 
borrower  shall  have  the  advantage  of  the  building  association 
scheme  in  the  liquidation  of  the  whole  of  his  indebtedness — i.  e., 
that  it  shall  be  by  means  of  gradual  payment,  and  that  he  shall 
participate,  and  have  the  opportunity  of  reducing  his  liability 
by  his  participation,  in  the  profits  of  a  continuing  business,  to 
be  carried  on  to  a  fixed  end.  Where,  through  bad  management, 
financial  misfortune,  loss  of  membership,  or  any  other  cause, 
the  career  of  the  association  is  brought  to  a  premature  close, 
the  borrower  is  compellable  forthwith  to  pay  tlie  balance  due 
from  him  on  liis  security,  although,  in  terms,  only  given  for 
installments.  He  is,  therefore,  deprived  of  some  proportion  of 
the  advantages,  the  prospects  of  which  induced  him  to  assume 
the  burden  of  his  original  obligation.  There  remains  nothing 
to  compensate  him  for  his  liability  to  make  up  the  premium,  to 
keep  up  stock  payments,  to  jjay  fines,  etc.  The  consideration 
of  the  liability  failing,  the  liability  itself  must,  in  a  proportion- 
ate degree,  fail  also.  In  other  Avords,  there  remains  on  the  one 
side  a  claim;  on  the  other,  ^'^  a  liability  to  be  measured  simply 
by  the  amount  of  money  actually  advanced.  In  such  case, 
therefore,  all  the  borrower  can  l)e  held  for,  on  the  theory  of  a 
rescission  of  at  least  part  of  his  contract,  and  remitting  the 
parties,  as  to  the  rest,  to  the  position  of  the  ordinary  lender  and 
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the  borrower,  is  the  amount  received  by  him  from  the  associa- 
tion, with  legal  interest.  Upon  this  point  nearly  all  the  author- 
ities agree.  Some  of  them  also  declare  the  borrower  to  he  en- 
titled to  a  reduction  from  this  amount  of  all  periodical  pay- 
ments of  dues  and  interest  paid  by  him.  In  others  it  is  de- 
clared that  the  borrower  shall  be  required  to  pay  back  what  he 
has  actually  received,  with  interest,  and  without  deduction  on 
account  of  any  stock  payments,  and  that  he  will  then  be  entitled, 
after  the  debts  of  the  association  have  been  paid,  to  a  pro  rata 
dividend,  alike  with  the  nonborrowing  stockholders,  upon  wliat 
he  has  paid  into  the  association  as  dues.  When  it  is  remem- 
bered that  the  borrower  still  rests  under  the  membership  liabil- 
ity to  contribute  toward  the  losses  and  expenses  of  the  associa- 
tion, it  is  clear  that  the  former  of  these  methods  cannot  be  cor- 
rect; for  by  it  he  will  escape  some  part  of  his  share  of  the  losses. 
But,  on  the  other  hand,  the  hardship  and  increased  expense  of 
settlement  which  may  result  from  requiring  the  borrower  to 
pay  back  all  that  he  has  received,  without  any  credit  for  the 
dues  he  had  paid  in,  remitting  him  to  final  distribution  for  a 
return  of  the  excess  of  his  payment  over  what  shall  be  found 
justly  due  from  him,  would  seem  to  indicate  the  propriety  of  a 
third  method,  wherever  practicable — viz.,  to  ascertain  what  the 
receipts,  profits,  and  losses  of  the  society  have  been,  what  its 
liabilities  are,  what  available  assets  are  on  hand,  and  what,  ac- 
cordingly, is  the  present  real  value  of  every  share,  making  allow- 
ance for  the  expenses  of  settlement;  to  credit  the  amount  on 
the  borrower's  debt  in  respect  to  each  share  held  by  him,  and 
charging  him  with  the  sum  actually  advanced  to  him  and  in- 
terest, reduced  by  part  payments  of  interest  and  premium,  col- 
lect from  him  only  the  balance" :  See,  also,  Endlich  on  Build- 
ing Associations,  sec.  477,  and  an  elaborate  note  in  5  ^-  Am. 
&  Eng.  Dec.  Eq.,  to  Williams  v.  ^Faxwell  (123  X.  C.  586,  31 
S.  E.  821),  at  p.  254,  par.  2,  where  the  same  doctrine  is  very 
clearly  and  fully  stated,  with  a  full  citation  of  authorities. 
The  editor  says:  "Since  the  cessation  of  the  business  of  the 
building  association  puts  an  end  to  the  contract  between  it  and 
its  borrowing  members,  and  makes  their  loans  due  and  payable 
at  once,  it  converts  the  relation  between  them  into  that  of  mere 
debtor  and  creditor,  and  consequently  should  entitle  the  bor- 
rower to  have  the  dues  paid  credited  upon  the  loan,  if  no 
equities  supervene.  Accordingly  tliis  rule  is  generally  acknowl- 
edged to  prevail  in  cases  of  a  voluntary  dissolution  or  cessation 
of  business    (City  Loan    etc.  Assn.  v.  Goodrich,    48  Ga.  445; 
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Waverly  etc.  Assn.  v.  Buck,  64  Mtl.  338,  1  Atl.  5G1;  Association 
V.  Bratlen  (Tex.  Civ.  App.),  32  S.  \Y.  704),  and  has  in  a  few 
instances  been  held  to  apply  to  the  winding  up  of  an  insolvent 
association,  when  the  contract  of  loan  was  usurious:  Peters' 
Bldg.  Assn.  V.  Jaecksch,  51  Md.  198;  Rochester  Sav.  Bank  v. 
Whitmore,  25  App.  Div.  491,  49  X.  Y.  Supp.  8G2 ;  Strauss  v. 
Carolina  etc.  Loan  Assn.,  118  N.  C.  55G,  24  S.  E.  IIG;  Buist  v. 
Bryan,  44  S.  C.  121.  51  Am.  St.  Rep.  787,  21  S.  E.  537.  But 
inasmuch  as  this  doctrine  enables  the  borrower  to  evade  his 
liability  to  share  in  the  losses  of  the  association,  it  can  only  be 
upheld  on  the  theory  that  he  is  not  a  member  thereof;  and, 
whenever  he  is  to  be  regarded  as  such,  he  cannot  claim  credit 
for  dues  paid,  in  case  of  the  insolvency  of  the  association,  but 
must  pay  up  the  whole  debt,  and  share  in  the  assets  pro  rata 
with  the  other  members  (Sullivan  v,  Stucky,  86  Fed.  491;  Cur- 
tis V.  Granite  State  etc.  Assn.,  69  Conn.  G,  36  Atl.  1023,  61  Am. 
St.  Rep.  17;  Browne  v.  Archer,  62  Mo.  App.  277;  Weir  v.  Gran- 
ite State  etc.  Assn.,  56  X.  J.  Eq.  234,  38  Atl.  643;  Strohen  v. 
Franklin  etc.  Assn.,  115  Pa.  St.  273,  8  Ath  843;  Association  v. 
Carroll,  15  Pa.  Co.  Ct.  Rep.  522,  4  Pa.  Dist.  Rep.  6 ;  Lepore  v. 
Association,  5  Pa.  Sup.  Ct.  276;  affirming  Association  v.  Lepore, 
17  Pa.  Co.  Ct.  426;  Rogers  v.  Ilargo,  92  Tenn.  35,  20  S.  W. 
430),  ....  unless  the  actual  loss  and  expense  of  winding  up 
are  capable  of  calculation,  in  ^^  which  case  it  is  preferable  pvac- 
tice  to  permit  him  to  pay  the  balance  between  the  actual  value 
of  his  stock  and  the  loan,  or,  as  it  has  been  otherwise  expressed, 
the  difference  between  the  dues  paid  in  and  the  loan,  plus  his 
pro  rata  share  of  the  defalcation  of  the  association:  Reddiek  v. 
tlnited  States  etc.  Assn.,  106  Ky.  94,  49  S.  W.  1075;  Williams 
V.  ]\raxwell,  123  X.  C.  586,  31  S.  E.  821,  5  Am.  &  En-.  Doc. 
Eq.  224." 

We  select  two  other  opinions  for  their  marked  ability  in  set- 
iug  forth  this  view.  They  are  tlie  opinion  of  Sherwin.  J.,  in 
Hale  V.  Kliuc  113,  Iowa,  526,  85  X.  W.  81-1,  and  tlie  oiuiiion  of 
Brannon.  J.,  in  Young  v.  Improvement  etc.  Assn.,  48  W.  Ya. 
ol4,  28  S.  E.  670,  this  last  being  the  finest  opinion  we  have  seen 
on  the  sulgect.  ■  In  tlie  former.  Justice  Slierwin  savs :  "The 
only  f|ucstion  presented  for  our  dctermin-.tion  in  tliis  case  is 
whetlier  Ihe  dofcndants  are  entitled  to  credit  for  any  jiart  of  the 
dues  paid  on  the  twelve  shares  of  stock  issued  to  A.  D.  Kline, 
and  assigned  bv  liiiu  as  collateral  security  for  the  loan  and  pre- 
mium in  question.  At  the  outset  of  the  discussion  of  this  ques- 
tion, we  sliould    say  that  the  association    was  purely  a  mutual 
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one,  that  every  stockholder  was  a  member  thereof,  and  that 
c-very  member  thereof  was  a  stockhokler.  Except  as  to  the 
Jiability  incurred  by  borrowing  money  of  the  association,  every 
member  assumed  the  same  liabilities,  and  was  entitled  to  a  pro- 
portionate sliare  of  its  earnings,  from  wliatever  source  derived. 
With  this  mutuality  of  interest  and  lial)ility  in  view,  what  are 
the  rights  of  tlie  defendants,  and  the  rights  of  the  other  mem- 
bers and  creditors,  as  represented  1)y  the  plaintiff?  There  were 
iwo  classes  of  members,  which  we  designate  as  borrowers  and 
nonborrowers.  To  become  a  borrower,  it  was  necessary  to  offer 
a  jn'cmium  of  so  much  per  sb.are  on  the  shares  held  l)y  tb.e  aj)- 
plicant.  The  premium  ^\•hic■h  these  defendants  contracted  to 
pay  was  six  hundred  dollars,  represented  by  one-half  the 
amount  for  which  they  gave  their  note.  If  the  association  had 
<'ontinued  as  a  going  concern  until  the  monthly  dues  paid  on 
the  twelve  shares  of  stock  had  matured  tlie  stock  tlien,  by  the 
*■*  terms  of  the  note  itself,  a  surrender  of  the  stock  could  have 
been  made  in  full  payment  of  the  money  actually  received  and 
of  the  premium  represented  in  the  note;  and  in  such  case  tlio 
defendants  would,  of  course,  receive  indirectly  the  amount  paid 
in  dues.  But  the  association  became  insolvent  before  the  ma- 
lurity  of  the  stock,  and  it  is  obvious  that  the  ri.a^hts  and  equities 
of  the  members  are  thereby  placed  upon  a  dilferent  footing. 
This  changed  condition  has  been  licld  by  some  courts  to  operate 
as  a  rescission  of  the  entire  contract,  and  to  leave  the  members 
to  an  equitable  adjustment  of  their  rights  and  liabilities.  It 
is  conceded  by  all  or  most  of  the  courts,  however,  that  the  insolv- 
■c-ncy  of  such  a  mutual  association  releases  tlie  stockholders  from 
further  payment  of  dues  on  stock.  It  is  the  almost  universal 
holding  that,  in  the  settlement  of  the  affairs  of  an  insolvent 
mutual  association,  a  borrowing  meml)er,  wliose  stock  lias  not 
matured,  shall  be  held  for  the  amount  of  money  actually  re- 
ceived by  him,  with  interest  thereon,  less  the  premium  aetiiallv 
paid  l)y  him  for  the  loan,  and  less  the  interest  on  the  monthly 
payments  of  interest  made  by  him.  This  rule  applies  to  cases 
where  the  affairs  of  the  association  are  not  so  far  settled  as  to 
ascertain  the  value  of  the  stock.  AVlien  the  value  of  the  stock 
can  bo  determined,  the  borroAver  would  then  be  entitled  to  credit 
for  its  value  in  addition  to  the  items  heretofore  mentioned  : 
Wilcoxen  v.  Smith,  107  Iowa,  55.5,  70  Am.  St.  IJep.  2-^0,  78  X. 
W.  217;  Hale  v.  Cairns,  8  X.  Dak.  145,  73  Am.  St.  Pep.  7-Ji;.  77 
X.  W.  1010;  Phelps  v.  American  Savings  etc.  Assn.  121  ]Mich. 
313,  SO  X.  AY.  120;  Leahy  v.  Xationai  Bldg.  et.;.  A^~n.,  100 
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Wis.  555,  69  Am.  St.  Eep.  945,  76  N.  W.  625;  Knutson  v. 
Northwestern  etc.  Assn./  67  Minn.  201,  64  Am.  St.  Eep.  410, 
69  N.  W.  889;  Rogers  v.  Hargo,  92  Tenn.  35,  20  S.  W.  430; 
Weir  V.  Granite  State  etc.  Assn.,  56  N.  J.  Eq.  234,  38  Ail.  643; 
Curtis  V.  Granite  State  etc.  Assn.,  69  Conn  6,  61  Am.  St.  Rep. 
17,  36  Atl.  1023,  and  see  note  to  this  case,  61  Am.  St.  Rep.  24; 
People  V.  Lowe,  117  N.  Y.  175,  22  N.  E.  1016;  see,  also,  End- 
lich  on  Building  Associations,  2d  ed.,  477;  Am.  &  Eng.  Ency. 
Law,  2d  ed.,  1080;  Post  v.  Building  etc.  Assn.,  «'•  97  Tenn.  408, 
37  S.  W.  216;  Strohen  v.  Franldin  etc.  Assn.,  115  Pa.  St.  273, 
8  Atl.  843."  In  the  latter  opinion,  supra.  Judge  Brannon  says : 
^'Seeing  that,  upon  insolvency  of  a  building  association,  it  must 
be  wound  up,  and  to  that  end  that  its  borrowing  members, 
tliough  their  debts  are  not  yet  payable,  must  pay  up  at  once,  the 
question  is  one  of  account  between  them  and  the  association. 
How  shall  they  be  charged?  I  answer,  with  debt  and  interest: 
EndJich  on  Building  Associations,  528-531.  With  what  shall 
tliey  be  credited?  I  ansAver,  with  payments  made  ex- 
pressly on  such  indelitedness,  and  with  fines  and  pre- 
miums,   but    not    with   periodical    dues    paid  on    stock.     End- 

lich    on    Building    Associations,    477 Counsel    for    the 

knitting  companies  say,  as  above  stated,  that  when  those 
companies  made  the  contracts  of  loan,  and  assigned  their 
^tock  for  security  for  the  debt,  and  the  contract  gave  them 
the  power  to  pay  dues  on  stock  up  to  a  certain  amount,  and 
thereby  cancel  their  indebtedness,  they  were  not  members  in 
future,  and  cannot  be  held  to  be  still  paying  dues  on  stock ;  that 
such  payments  are  not  to  be  credited  on  stock,  as  would  be 
the  case  of  nonborrowing  memljcrs,  but  all  payments  of  dues 
must  go  on  their  indebtedness.  The  proposition  that  they  cease 
to  be  members  is  not  sound  in  law.  They  still  continued  mem- 
bers of  the  association:  7  Thompson  on  Corporations,  sees. 
8772,  8773,  where  it  is  stated  that  only  Virginia  and  the  Dis- 
trict of  Columbia  have  held  that  the  relation  of  stockholder 
ceases  under  the  circumstances  stated  above.  See  same  work, 
])age  332,  saying:  'The  member,  as  a  borrower,  is  still  a  member, 
with  all  his  rights,  exce])t  as  pledged.  lie  may  vote,  hold  otiiee, 
transfer  his  shares,  subject  to  the  lien,  and  do  everything  another 
shareholder  may  do.'  Lister  v.  Log  Cabin  Bldg.  Assn.,  38  Md. 
115,  holds  the  same  doctrine.  So  Endlieh  on  Building  Associ- 
ations, section  123 :  See  5  Am.  &  Eng.  Dec.  Eq.  234.  To  sus- 
tain the  proposition  that  when  these  Ijorrowina:  mcml)ers  gave 
their  bond  for  the  advance  of  money,  and  assigned  their  stock 
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as  collateral,  they  ceased  to  be  members,  and  were  absolved  from 
all  obligations  to  sustain  any  share  of  losses,  we  are  cited  to 
®®  Endlich  on  Building  Associations,  section  81,  reading  thus: 
'The  liability  to  contribute  to  expenses  ceases  with  the  cessa- 
tion of  membership  bona  fide,  and  with  tbe  consent  of  the  asso- 
ciation. If,  upon  becoming  a  borrower,  the  member  relin- 
quishes his  membership,  or  if,  being  an  investor  merely,  be 
avails  himself  of  a  provision  in  the  rules  or  by-laws  of  the  asso- 
ciation, or  of  the  statute  supreme  over  it,  to  withdraw  himself 
from  it,  he  cannot  subsequently  be  made  liable  for  its  debts 
and  losses,  and  called  upon  by  the  society  to  contribute  toward 
their  payment.'  Clearly  so.  If  he  relinquislies  his  member- 
ship or  withdraws,  he  is  no  longer  a  member;  but  merely  bor- 
rowing, giving  bond  and  pledging  stock  as  collateral,  do  not 
lose  him  the  benefits  or    release  him  from    the  obligations  of 

membership Being  still  a  member  after  such  borrowing, 

the  party  occupies  the  twofold  character  of  debtor  and  stock- 
holder, and  his  payments  on  debts  are  payments  of  debts,  and 
his  payments  on  stock  are  payments  on  stock — so  intended  in 
both  cases.  When  insolvency  comes,  he  is  still  a  member  of  the 
association,  organized  as  well  for  liis  benefit  as  that  of  other 
members;  and  other  members  not  l)orrowing  are  entitled  to 
call  upon  him  to  still  occupy  the  status  of  a  member,  and  help 
bear  tbe  burden  of  disaster.  He  bas  no  right  to  apply  his  stock 
payments  on  his  indebtedness.  When  insolvency  comes,  the 
original  plan  of  the  association  is  defeated.  Such  operations 
as  were  contemplated  by  all  members,  borrowers,  and  nonl)or- 
rowers,  are  unavoidably  frustrated.  They  cannot  be  accom- 
plished. The  association  cannot  demand  further  payments  on 
stock,  because,  its  business  being  stopped,  it  cannot  apply  such 
payments  to  effect  the  design  for  which  they  were  stipulated  to 
be  made,  and  the  consideration  for  their  payuient  bas  ceased. 
Close  up  the  affairs  of  the  association  is  the  only  alternative. 
To  do  this,  outstanding  debts  must  be  paid,  cbicfiy  from  doljts 
due  from  members,  though  not  yet  mature,  liecause  the  associa- 
tion owns  these  debts  as  material  assets,  and  indispensal)le  to 
pay  outstanding  debts,  and  then  to  be  divided  among  stock- 
holders. The  ^''  member  who  is  a  borroAver,  as  such,  occupies 
the  position  of  a  borrower.  The  relation  between  the  associa- 
tion and  him  makes  him  its  debtor  for  the  money  advanced  to 
him,  and  he  must  pay  at  once,  to  enable  the  association  to  do 
the  only  thing  it  can  do — wind  up.  Out  of  the  assets,  including 
this  indebtedness  of  this  stockholder,  a  division  is  made,  after 
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payment  of  de])ts  among  the  stockholders,  including  this  bor- 
rowing stockholder.  His  stock  is  worth  what  his  dues  and  other 
sources  of  revenue  make  it  worth.  ^Yhat  ho  paid  in  dues  must 
go  on  liis  stock,  to  constitute  the  capital  stock,  as  he  contracted 
to  pay  such  dues  on  his  shares  of  stock,  not  on  his  debt.  Here 
he  is  a  stockholder,  not  a  debtor.  His  contract  of_^subscription 
is  for  stock,  and  his  dues  go  on  that  by  contract.  Only  in  one 
event,  l)y  the  contract,  can  those  dues  paid  for  stock  go  to  pay 
the  debt;  that  is,  when,  in  case  of  success  of  the  association, 
those  dues,  with  dues  from  other  members  and  other  sources  of 
income,  bring  the  stock  to  par,  and  thus  discharge  the  debt,  by 
the  letter  of  the  contract.  But  that  being  defeated  by  disaster, 
the  setoff  of  stock  against  del)ts  cannot  be  made.  The  member 
cannot  be  allowed  to  go  on  paying  dues,  in  specific  performance 
of  the  contract,  for  tlie  company  is  incompetent  to  go  on.  The 
time  has  come  when  the  outside  debts  must  be  paid — when  mem- 
bers  mvist  suffer  some  loss.  It  is  obvious,  they  ought  to  suffer 
this  loss  equally — borrowing  and  nonborrowing  stockholders. 
Xow,  if  you  credit  A's  dues  paid  on  his  stock  upon  his  debt,  he 
gets  the  benefit  of  them  in  full,  wliereas  B,  who  has  no  money 
borrowed  from  the  association,  but  who  paid  the  same  amount 
of  dues  as  A,  gets  no  benefit  from  those  dues.  This,  in  justice, 
cannot  be  allowed.  So  the  true  rule  is,  in  case  of  insolvency, 
to  keep  A  in  his  twofold  character — debtor  and  stockholder. 
Make  him  pay  back  to  the  common  treasury  what  he  borrowed 
from  it,  and  tlius  end  his  relation  of  debtor;  and  later,  when 
the  assets  have  been  collected,  and  the  divisible  fund,  after  the 
payment  of  debts,  is  found,  give  liim  his  share  in  that  fund, 
much  or  little.  All  shareholders  Avill  thus  stand  equal.  Tliere 
'^^  are  some  autliorities  contra.  l)ut  tlie  great  current  of  author- 
ity, the  latest  and  best  considered,  as  building  associations  have 
increased,  sustain  tliis  position.  In  the  great  case,  Strohen  v. 
Franklin  etc.  Assn.  115  Pa.  St.  273,  8  Atl.  843,  tlie  court  stated 
tlie  matter  thus :  'The  insolvency  of  the  company  puts  an  end 
to  its  operation  as  a  building  association.  To  a  certain  extent, 
it  also  ends  the  contracts  between  it  and  its  members,  and  noth- 
ing remains  but  to  wind  it  up  in  such  manner  as  to  do  equity 
to  creditors  and  between  the  meinhers  themselves.  As  regards 
the  latter,  care  should  be  taken  to  adjust  the  burden  equally, 
and  not  throw  on  either  the  borrowers  or  nonborrowers  more 
tban  their  respective  share.  That  result  may  be  reached  by 
requiring  the  borrower  to  repay  what  he  actually  received,  with 
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interest.  He  M'ould  tlien  be  entitled,  after  the  debts  are  paid, 
to  a  pro  rata  dividend  with  the  nonborrower  of  what  he  had 
paid  upon  his  stock.  He  will  thus  be  obliged  to  bear  his  proper 
share  of  losses.  To  allow  him  to  credit  upon  his  mortgage  his 
paym.ents  on  his  stock  Avould  enable  him  to  escape  responsiblity 
for  his  share  of  the  losses,  and  throw  them  wholly  upon  the  non- 
borrowers.  In  other  words,  the  borrower  would  escape  without 
loss.  It  will  not  do  to  administer  the  affairs  of  an  insolvent 
corporation  in  this  manner.'  To  same  effect,  see  5  x\m.  &  Eng. 
Dec.  Eq.  254  :  Leahy  v.  Xational  Bklg.  l^^  Eoan  Assn.,  100  Wis. 
555,  76  X.  \X.  G25,  69  Am.  St.  Pep.  945,  5  Am.  &  Eng.  Eq. 
206;  Price  v.  Kendall,  14  Tex.  Civ.  App.  26,  36  S.  W.  810; 
Eversmann  v.  Schmitt,  53  Ohio  St.  174,  53  Am.  St.  Pep.  632, 
41  X.  E.  139;  Weir  v.  Granite  State  Assn.,  56  X.  J.  Eq.  234, 
38  At].  643;  WohlPord  v.  Citizens  etc.  Assn.,  140  Ind.  662,  40 
X.  E.  69^  ;  Post  v.  Building  etc.  Assn.,  97  Tenn.  408,  37  S.  W. 
216;  Thompson  on  Building  Associations,  396.''' 

It  follows  from  these  views  that  the  accounting  in  these  cases 
was  had  upon  the  wrong  basis.  It  should  be  remarked  that  the 
law  of  building  and  loan  associations  is  just  now  assuming 
definite  shape,  and  the  learned  and  accomplished  chancelor  be- 
low *'^  could  hardly  be  expected  to  anticipate  a  doctrine  as  to 
accounting  just  now  being  for  the  first  time  firmly  established. 

There  is  only  one  other  point  that  we  will  notice  in  tliese 
cases,  and  tliat  is  this:  that  these  suits  ai'e  not  administration 
suits — not  being  brought  as  such.  We  do  not  think,  however, 
that  the  form  in  which  the  suit  has  l^een  brought  should  domi- 
nate the  method  of  accounting.  \Miat  these  borrowers  are 
equitably  entitled  to  they  should  receive;  but  they  should  re- 
ceive only  that,  whether  the  suits  be  administration  suits  or  not. 
The  equities  by  which  the  substantial  rights  are  determined 
cannot  be  made  more  or  less  by  the  particular  procedure  re- 
sorted -to.  On  the  return  of  these  cases  into  the  chancery  court, 
if  there  can  be  an  estimate  made  of  the  value  of  the  shares  of 
these  borrowers,  such  as  will  certainly  not  give  them  more  than 
the  shares  will  be  worth  on  a  final  settlement,  such  ascertained 
value  of  the  shares  may  be  credited  on  the  loan.  If  not,  no 
stock  dues  should  be  credited  on  the  loan,  but  the  borrowers 
should  be  remitted  to  their  right  to  receive  whatever  the  value 
of  these  shares  may  be,  when  finally  ascertained  by  the  proper 
procedure. 

Both  cases  reversed  and  remanded. 
Am.  St.  Kep.,  Vol.  95—30 
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Upon  the  Liquidation  or  Insolvency  of  a  building  and  loan  associa- 
tion, the  borrowing  members  are  entitled  to  a  credit  for  the  pre- 
miums paid  by  them,  but  not  for  interest  or  for  dues  paid  on  stock: 
Spinney  v.  Miller,  114  Iowa,  210,  89  Am.  St.  Rep.  351,  86  N.  W. 
317.  There  is,  however,  some  diversity  of  judicial  opinion  on  this 
question:  See  the  monographic  note  to  Curtis  v.  Granite  i&tate  etc. 
Assn.,  61  Am.  St.  Eep.  2'6,  27;  Hale  v.  Cairns,  8  N.  Dak.  145,  73 
Am.  St.  Rep.  746,  77  N.  W.  1010;  Leahy  v.  National  Bldg.  etc. 
Assn.,  100  Wis.  555,  69  Am.  St.  Rep.  945,  76  N.  W.  625;  Wilcoxen 
V.  Smith,  107  Iowa,  555,  70  Am.  St.  Rep.  220,  78  N.  W.  217. 


ILLINOIS  CENTEAL  EAILEOAD  COMPANY  v.  HAEEIS. 

[81   Miss.   208,  32  South.   309.] 

BAILROADS— Round-trip  Return  Tickets— Rights  Under.— 
The  purchaser  of  a  round-trip  return  railroad  ticket,  good  only  on 
the  day  of  its  issuance,  is  entitled  to  return  on  the  only  train 
running  that  day,  although  it  is  not  scheduled  to  stop  at  the  station 
where  the  ticket  is  sold.  His  expulsion  from  such  train  is  wrong- 
ful and  he  is  entitled  to  recover  punitory  damages  therefor,  (p. 
467.) 

RAILROADS— Rights  of  Ticket  Holder— Statements  of  Rail- 
road Employes. — Conversations  between  a  railroad  ticket  agent, 
and  the  purchaser  of  a  railroad  ticket,  or  between  a  railroad 
flagman  and  such  purchaser,  cannot  deprive  the  latter  of  his  rights 
under    the    terms    of    the    ticket,     (p.    467.) 

Mayes  &  Harris  and  J.  M.  Dickinson,  for  the  appellant. 

Alexander  &  Alexander,  for  the  appellee. 

^^^  TEEEAL,  J.  Appellee  on  Sunday  evening,  the  third 
day  of  March,  1901,  bought  of  the  agent  of  appellant  at  Eidge- 
land  an  excursion  ticket  to  Jackson  and  return,  good  for  that 
day  only.  Late  at  night  on  the  same  day  he  hoarded  train  Xo. 
26,  ■which  was  the  only  train  upon  which  he  could  return ;  and 
after  passing  Tugaloo,  and  before  reaching  Eidgeland,  he  was, 
according  to  the  evidence  made  on  his  side  of  the  case,  ejected 
from  the  train  with  insult  and  violence.  He  sued  the  company, 
recovered  judgment  for  seventy-five  dollars,  and  the  company 
appeals. 

Tlie  trial  court  instructed  the  jury  that,  if  train  Xo.  26  was 
^^*  the  onlv  train  upon  which  appellee  could  return  to  Eidge- 
land tliat  day,  his  expul-iou  therefrom  was  wrongful.  The 
company  insists  that  the  instruction  was  error,  and  cites  Yazoo 
etc.  E.  E.  Co.  V.  Eodgers.  SO  IMiss.  200,  31  South.  581,  as  being 
opposed  to  this  view  of  tbe  law.     But  in  that  case  Eodgers  re- 
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turned  home  the  next  day  on  his  excursion  ticket,  and  could 
have  returned  by  one  or  more  trains  on  the  day  he  was  refused 
passage  on  Xo.  6 — a  fast  train  not  stopping  at  Egremont — if 
he  had  desired  to  do  so ;  yet,  declining  to  return  on  trains  that 
would  have  placed  him  at  home  that  day,  he  complained  that  a 
fast  train,  not  scheduled  for  Egremont,  exclude^  him  from 
passage  on  it.  In  reply  to  repeated  offers  to  bribe  him,  Con- 
ductor Howard  made  a  slighting  or  insulting  remark  to 
Eodgers,  but  that  incident  was  not  a  factor  in  the  case.  Hav- 
ing had  opportunity  to  return  to  Egremont  on  the  very  day  that 
he  was  refused  passage  by  Conductor  Howard,  and  having  yet 
two  days  more  for  a  return  to  Egremont,  he  insisted  on  return- 
ing to  Egremont  by  the  only  train  that  never  stopped  at  that 
point.  That  case  was  quite  different  from  the  one  before  us. 
It  was,  however,  shown  here,  for  the  railroad  company,  that 
train  No.  26  was  not  scheduled  to  stop  at  Eidgeland,  and  that 
the  agent  at  Eidgeland,  when  selling  the  round  trip  ticket  to 
Harris,  told  him  that  if  Xo.  2G  should  be  late,  or  behind  its 
scheduled  time,  he  would  find  difficulty  in  returning  upon  it, 
and  that  Harris  replied  he  would  take  the  chance.  x\ppellant 
showed  also  that  Harris,  upon  boarding  the  train  at  Jackson, 
was  warned  by  the  flagman  that  the  train  did  not  stop  at  Eidge- 
land, and  that  he  said  he  would  get  off  at  Tugaloo,  or  go  on  to 
Madison,  and  that  the  flagman  permitted  him  to  remain  on  the 
train  upon  that  condition.  It  is  evident  that  what  passed  be- 
tween the  flagman  and  Harris  and  Jackson  was  of  no  conse- 
quence, because  the  rights  and  duties  of  the  parties  were  fixed 
by  the  ticket  held  by  Harris :  Wells  v.  Alabama  etc.  E.  E.  Co., 
67  Miss.  24,  G  South.  737. 

AYe  further  think  the  rigbt  of  Harris  to  return  on  Xo.  26 
^^^  was  not  affected  by  the  statement  of  the  agent  at  Eidgeland 
that,  if  the  train  was  behind  its  scheduled  time,  he  would  ex- 
perience difficulty  in  returning  upon  it;  for  he  could  not  in 
that  manner  curtail  or  diminish  the  rights  evidenced  by  the 
ticket  which  he  was  writing  for  the  company.  The  uncontra- 
dicted proof  Avas  that  Xo.  26  was  on  time,  but,  if  it  had  not 
been  on  time,  it  would  not  have  affected  the  merits  of  the  con- 
troversy. Harris  had  a  ticket  for  returning  that  day  to  Eidge- 
land, he  entered  the  only  train  tbat  could  put  him  there  on  that 
dav,  and  he  was  not  a  trespasser,  but  was  rightfully  thereon: 
Head  v.  Georgia  Pac.  Ey.  Co.,  79  Ga.  358,  7  S.  E.  217,  11  Am. 
St.  Eep.  431,  To  sell  Harris  a  coupon  ticket  to  return  on  that 
day,  and  tben  to  deny  him  the  right  to  passage  upon  the  only 


4GS  American  State  ItEroirrs,  Vol.  95,  [Miss. 

train  that  could  return  him  to  liis  destination,  woiild  have 
operated  as  a  palpable  fraud  upon  him.  We  think  his  ticket 
gave  him  a  right  of  passage  on  Xo.  26,  and  that  his  ejection  was 
Avrongful,  and  the  instruction  of  the  learned  judge  was  not  error. 

The  punitory  damages  imposed  b}'  the  jury  were  not  inflicted 
in  consequence  of  the  putting  Harris  off  the  train,  but  for  insult 
and  violence  in  so  doing;  and  the  question  relating  thereto  was 
fairly  submitted  to  the  jury,  and  we  do  not  understand  counsel 
to  challenge  the  instruction  of  the  court  or  the  finding  of  the 
jury  in  this  respect. 

The  refusal  of  the  court  to  grant  to  defendant  its  ninth  and 
thirteenth  requests  for  instruction  to  the  jury  is  earnestly  ar- 
gued as  matter  of  error;  but,  if  the  views  expressed  in  the  first 
part  of  this  opinion  are  correct,  their  refusal  was  not  error. 

AfTirmed. 


A  Passenger  must  ascertain  before  boarding  a  train  wlietber  it 
stops  at  the  station  of  his  destination.  If  he  does  not  do  so,  the 
railroad  company  is  ordinarily  under  no  obligation  to  stop  at  such 
station,  contrary  to  its  published  schedule,  Schiffler  v.  Chicago  etc. 
Ey.  Co.,  96  Wis.  141,  65  Am.  St.  Kep.  35,  71  N.  W.  97.  But  if  it 
contracts  to  take  a  passenger  to  a  particular  station,  at  which  the 
train  is  required  to  stop  under  the  regulations  of  the  company,  the 
passenger  cannot  be  required  to  leave  the  train  at  a  different  station: 
Sira  V.  Wabash  E.  E.  Co.,  115  Mo.  127,  37  Am.  St.  Eep.  386,  21  S. 
W.   905. 

If  a  Passenger,  throngh  the  Mistake  of  an  Offieer  or  agent  of  the 
railroad  company,  is  not  furnished  a  proper  ticket  evidencing  his 
right  to  be  carried  to  his  destination,  his  right  still  remains:  Kan- 
sas City  etc.  E.  E.  Co.  v.  Foster,  134  Ala.  244,  92  Am.  St.  Eep. 
25,    32    South.    773. 
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ILLINOIS  CENTEAL  EAILEOAD  CO.  v.  GAEEISOX. 

[81  Miss.  257,  33  South.  996.] 
EQUITY  JURISDICTION— Consolidation  of  Suits.— If  sev- 
eral plaintiffs  have  separately  sued  the  same  defendant  in  actions 
at  law  for  a  continuing  trespass,  and  his  liability  in  each  action, 
depends  upon  the  same  facts,  equity  has  jurisdiction  to  enjoin  the 
multiplicity  of  suits  and  have  them  consolidated  in  the  same  action. 
fp.  470.)  , 

Bill  to  enjoin  seven  rlifferent  plaintiffs  from  maintaining  as 
many  different  actions  at  law  against  the  same  defendant  for 
a  continuing  trespass  based  upon  the  same  facts,  and  to  have 
such  actions  consolidated  in  one  suit.  Decree  below  dissolving 
tlie  temporary  injunction  on  the  ground  of  want  of  jurisdiction. 
Defendant  aj^pealed. 

Mayes  &  Harris  and  J.  M.  Dickinson,  for  the  appellant. 

Brame  &  Brame  and  E.  A.  Howell,  for  the  appellees. 

263  WHITFIELD,  C.  J.  The  case  of  Tribette  v.  Illinois 
etc.  E.  E.  Co.,  70  ]\riss.  182,  35  Am.  St.  Eep.  642,  12  South.  32, 
is  a  very  different  case  from  this  one.  There  the  damage  re- 
sulted from  a  single  past  trespass,  completed  and  over  with; 
hence  not  to  occur  again  in  the  future.  The  opinion  of  the  court 
in  that  case  expressly  stated  that  the  jurisdiction  of  the  chan- 
cery court  to  enjoin,  on  the  part  of  one,  suits  of  many,  or  e  con- 
verso,  is  maintainable  where  there  is  a  "community  of  interest 
in  the  sul)ject  matter  of  the  controversy,"  or  wliore  there  "is' 
a  common  right  or  title."  The  case  of  Brinkcrlioff  v.  Brown, 
6  Johns,  ch.  139,  illustrates  the  exercise  of  the  jurisdiction 
where  there  is  a  common  right  on  the  part  of  one  against  many, 
as  does  Pollock  v.  Okolona  Sav.  Institution,  61  Miss.  296,  and 
these  tAvo  cases  arc  squarely  in  point.  The  case  of  City  of 
Albert  Lea  v.  Xeilsen,  S3  :\Iinn.  246,  86  X.  W.  83,  is  directly 
in  point,  also  on  tlie  only  question  involved — whether  the  juris- 
diction exists.  264  -^Yg  (]q  j^q^  j^q^^,  consider  the  merits  of  the 
case — we  inquire  only  whether  the  chancery  court  has  the  juris- 
diction; and  the  case  in  83  ^linn.,  86  X.  W.  is  directly  in  point 
on  that  proposition.  The  Trilictte  case  holds  tliat  the  juris- 
diction is  not  exercisable,  as  maintained  by  Mr.  Ponieroy,  where 
the  community  of  interest  consists  merely  in  the  fact  that  the 
same  question  of  law  and  similar  questions  of  fact  are  involved 
in  the  several  cases.     We  do  not  rest  the  exercise  of  the  juris- 
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diction  here  on  that  proposition,  but  on  the  express  holding  in 
the  Tribette  ease  that  the  jurisdiction  exists  when  there  is  ''a 
common  right  or  title,"  or  "a  community  of  interest  in  the  sub- 
ject matter  of  controversy."  We  hold  that  the  jurisdiction  is 
maintainable  in  this  case  for  the  following  reasons :  1.  This  is 
not  the  case  of  a  single  past  trespass,  over  with  when  it  occurred, 
for  all  time,  as  was  the  Tribette  case.  The  very  first  sentence  in 
the  brief  of  the  learned  counsel  for  appellant,  in  that  case  (Trib- 
ette V.  Illinois  etc.  R.  R.  Co.,  70  Miss.  182,  35  Am.  St.  Rep.  642, 
12  South.  33)  shows  that  the  very  point  on  which  that  case 
turned  was  that  the  fire  was  a  "single  past  trespass,"  and  on  page 
183,  70  Miss.,  35  Am.  St.  Rep.  642,  and  page  33,  12  South.,  the 
authorities  are  cited  to  that  point,  whereas  here  (a)  there  were 
some  ten  suits  brought  in  1899,  some  of  which  were  compromised, 
and  some  of  which  were  tried  and  won  by  the  railroad ;  (b)  there 
were  twenty-three  different  claims  propounded  against  the  rail- 
road in  1892,  all  represented  by  seven  plaintiffs,  who  sued  for 
themselves  on  their  own  seven  claims,  and  also  for  the  other 
claims  which  had  been  assigned  to  them ;  (c)  it  further  appears 
that  some  of  the  plaintiffs  in  1899  are  also  plaintiffs  here,  bring- 
ing new  suits  grounded  on  substantially  the  same  state  of  facts ; 
(d)  the  parties  now  suing  expressly  declare  that  they  expect  to 
bring  new  suits  indefinitely  in  the  future;  (e)  and  they  are  all 
averred  to  be  insolvent  and  unable  to  pay  court  costs.  In  every 
one  of  these  cases — past,  present,  and  future — the  liability  of 
the  railroad  company  depends  upon  whether  it  has  properly 
constructed  ^^®  its  railroad  track.  The  determination  of  that 
question  will  settle  all  cases  so  long  as  the  embankment  remains 
unchanged  in  its  condition.  Here  there  is  plainly  a  '"common 
right"  asserted  by  the  railroiid  against  all  those  various  parties, 
and  Tribette  v.  Illinois  etc.  R.  R.  Co.,  in  such  case  maintains 
the  jurisdiction.  Surely,  on  these  facts,  the  jurisdiction  of  the 
chancery  court  to  convene  all  the  parties  in  one  suit,  and  to 
determine  therein  the  single  question  on  which  liability,  past, 
present  and  future  depends  so  as  to  prevent  this  endless  multi- 
plicity of  suits  with  its  attendant  useless  consumption  of  time 
and  costs,  is  too  well  settled  by  modern  authorities  to  be 
doubted :  See  authorities  in  brief  of  counsel  for  appellant,  and 
in  note  of  ]\Ir.  Freeman  to  AYoodward  v.  Seely,  50  Am.  Dec.  at 
page  453.  The  case  of  Pollock  v.  Savings  Inst,  expressly  main- 
tains the  equitable  jurisdiction  in  this  class  of  cases:  See  espe- 
cially, pages  29G,  297,  61  Miss,  and  authorities  cited.  This 
case  falls  squarely  within  Mr.  Pomeroy's  fourth  class  (sec.  255, 
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vol.  1^  2d  ed.).  Pollock  v.  Savings  Inst,  went  far  beyond  Bis- 
hop V.  Eosenbaum,  58'  Miss.  84,  as  therein  expressly  pointed 
out:  See  especially,  German  Alliance  Ins.  Co.  v.  Van  Cleave 
(1901),  191  111.  410,  61  N.  E.  94;  Smith  v.  Dobbins,  87  Ga. 
303,  13  S.  E.  496. 

Of  course,  we  say  nothing  upon  the  merits  of  the  case.  That 
is  for  the  chancery  court  on  final  hearing.  We  determine  the 
only  question  now  before  us — that  equity  has  jurisdiction  of  the 
case  made  by  the  bill  below. 

Decree  reversed,  injunction  reinstated,  and  the  cause  re- 
manded. 


Injunction  is  a  Proper  Remedy  to  prevent  a  multiplicity  of  suits, 
or  to  prevent  a  repeated  and  recurring  cause  of  action:  Stovall  v. 
McCutchen,  107  Ky.  577,  92  Am.  St.  Rep.  373,  54  S.  W.  969;  South 
Covington  etc.  Ry.  Co.  v.  Berry,  93  Ky.  43,  40  Am.  St.  Rep.  161, 
18  S.  W.  1026;  Kellogg  v.  King,  114  Cal.  378,  46  Pac.  166,  55  Am. 
St,  Rep.  74,  and  cases  cited  in  the  cross-reference  note  thereto.  But 
equity  will  not  entertain  jurisdiction  when  the  only  object  is  to 
obtain  a  consolidation  of  actions  or  to  save  the  expense  of  separate 
actions:  Murphy  v.  Mayor  etc.  of  Wilmington,  6  Houst.  (Del.)  108, 
22  Am.  St.  Rep.  345.  A  defendant  sued  for  damages  by  several 
different  plaintiffs,  who  have  no  community  or  tie  connecting  them, 
except  that  each  has  suffered  by  the  same  act  of  negligence,  can- 
not enjoin  them  from  prosecuting  their  actions  separately  at  law, 
and  compel  them  to  obtain  relief  by  a  single  suit  in  chancery: 
Tribette  v.  Illinois  Cent.  R.  R.  Co.,  70  Miss.  182,  35  Am.  St.  Rep. 
642,  12  South.  32. 


HAYDE>T  v.  STATE. 

[81  Miss.  291,  33  South.  653.] 
OSTEOPATHY— Practice  of  Medicine.— One  who  practices 
osteopathy  and  treats  disease  only  by  manipulation  of  the  patient's 
limbs,  muscles,  ligaments  and  bones,  does  not  practice  medicine, 
nor  is  he  required  to  obtain  a  license  under  a  statute  defining  the 
practice  of  medicine  as  prescribing  or  directing  for  the  use  of  any 
person  any  drug,  medicine,  appliance,  or  agency  for  the  cure  of 
disease  or  injury,     (p.  473.) 

J.  A.  P.  Campbell  and  Boone  &  Curlee,  for  the  appellant. 

M.  McClurg,  attorney  general,  for  the  state. 

^*®''  TERRAL,  J.     Hayden  was  indicted  in  the  circuit  court 
of  Alcorn  county  for  practicing  as   a  physician  without  lirst 
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having  been  examined  and  obtained  a  license  so  to  do.  The 
facts  of  his  alleged  offense  were  admitted  to  be  as  follows,  and 
upon  this  admission  the  case  was  submitted  to  the  jury :  '"That 
the  defendant  practiced  in  this  (Alcorn)  county  what  is  known 
as  'osteopathy'  in  the  American  School  of  Osteopathy,  in 
Ivirksville,  Missouri,  from  which  school  he  is  a  graduate. 
That  in  treating  diseases,  and  in  his  treatment  of  the 
witnesses  for  the  state  in  this  case,  to  wit,  W.  W.  Kemp 
and  James  A.  Carter,  he  did  not  use  any  drug  or  medi- 
cine, but  his  treatment  consisted  of  manipulating  scien- 
tifically ^^^  the  limbs,  muscles,  ligaments,  and  bones  which 
were  pressing  on  the  nerves  of  the  blood  supply.  This  treat- 
ment was  had  so  that  nature  would  have  free  action.  That  in 
his  treatment  of  diseases  or  pains  he  is  confined  solely  to  his 
manipulation  as  above  described.  Tbat  for  said  services  to 
said  Carter  and  Kemp  he  received  pay.  The  witnesses  were 
being  treated  for  rheumatism,  and  claimed  tbat  they  have  en- 
tirely recovered,  as  a  result  of  this  treatment."  The  above  is 
agreed  as  being  all  the  facts  in  the  case.  The  court  instructed 
the  Jury  that,  if  they  believed  the  admitted  facts,  they  should 
convict  the  defendant.  This  they  did,  and  thereupon  the  court 
imposed  a  fine  of  twenty  dollars  upon  the  defendant.  From 
this  judgment  he  appeals. 

The  sole  question  is  whether,  under  chapter  68,  acts  of  1896, 
an  osteopath  is  required  to  be  examined  and  licensed  for  the 
practice  of  his  branch  of  the  healing  art.  The  act  of  1896,  so 
far  as  it  is  necessary  to  be  known  for  the  right  understanding 
of  this  case,  provides:  "Tbat  the  practico  of  medicine  shall 
mean  to  suggest,  recommend,  prescribe,  or  direct  for  the  use  of 
any  person,  anv  drug,  medicine,  appliance  or  agency,  whether 
material  or  not  material,  for  the  cure,  relief  or  palliation  of 
any  ailment  or  disease  of  the  mind  or  bodv,  or  for  the  cure  or  re- 
lief of  any  wound  or  fracture  or  otlicr  bodily  injury  or  deformitv, 
or  the  practice  of  obstetrics  or  midwifery,  after  having  received, 
or  witli  the  intent  of  receiving  therefor,  either  directly  or  in- 
directly, any  l)onus,  gift,  profit  or  compensation."  It  is  per- 
fectly manifest,  as  we  tliink,  from  the  agreed  statement  of  facts, 
that  Hayden  used  neither  drug  nor  medicine,  as  meant  by  tlie 
act  of  March  19,  1896.  It  is  equally  manifest  to  us  tliat  tlie 
legislature,  by  tlie  use  of  the  words  "appliance  and  agency,"  did 
not  intend  to  include  such  treatment  as  Hayden  gave  Carter 
and  Kemp.  Our  attention  lias  been  called  to  no  statement  of 
osteopathic    treatment    in  all    the  literature  upon    this  suljject 
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which  characterizes  the  treatment  of  an  osteopath  of  his  patient 
as  an  appliance  or  agency.  There  is  an  incongruity  ^^^  in  such 
application  of  such  words.  Osteopaths  themselves  do  not  speak 
of  their  manipulation  of  the  nerves,  ligaments,  bones,  and  other 
parts  of  the  human  body  as  being  agencies  or  appliances  of  any 
sort  or  in  any  sense.  In  any  strict  and  proper  use  of  such 
words,  they  cannot  be  so  denominated.  If  one  not  an  osteopath 
directs  a  blow  at  their  art,  it  is  becoming  that  he  use  a  term  of 
description  not  to  be  mistaken.  We  conclude  that  the  act  of 
March  19,  1896,  was  not  intended  to  regulate  the  practice  of 
osteopathy  in  Mississippi.  The  course  of  study  and  examina- 
tion prescribed  in  our  law  upon  this  subject  seems  to  mark  it 
out -as  a  curriculum  of  the  allopaths.  It  at  least  suits  them  in 
many  respects,  but  its  chemistry  and  materia  medica  are  not 
specially  adapted  to  assist  the  practice  of  osteopathy.  They 
make  no  use  of  the  immense  learning  contained  on  these  sub- 
jects, so  highly  valued  by  the  regular  physician.  It  appears  to 
us  that  our  legislation  upon  the  subject  of  the  practice  of  medi- 
cine has  been  framed  by  the  allopaths  to  suit  their  views  of  the 
medical  art,  and  with  the  laudable  design  of  excluding  from  the 
practice  the  unskillful  and  the  ignorant:  and  it  was  not  intended 
to  set  up  a  universal  standard  of  therapeutics,  from  wliich  none 
could  depart.  Courts  in  other  jurisdictions  where  similar  stat- 
utes prevail,  have  led  the  way  for  our  decision  in  this  case. 
While  our  own  views  of  the  subject  would  probably  have  led^us 
to  the  conclusion  we  have  reached,  yet,  if  the  case  had  been 
otherwise,  we  should  have  felt  ourselves  strongly  constrained  bv 
the  authority  and  reasoning  employed  by  them.  We  refer  to 
State  V.  Liffring,  Gl  Ohio  St.  39,  76  Ani.  St.  Re]).  358.  55  X. 
E.  168;  State  v.  Mylod,  20  E.  I.  632,  40  Atl.  753:  Xelson  v. 
State  Board,  108  Ky.  769,  57  S.  W.  501.  Alabama,  with  a 
statute  widely  different  from  ours,  holds  another  view.  But 
Bragg  V.  State,  134  Ala.  165,  32  South.  767,  sheds  no  light 
upon  the  construction  of  our  statute. 

A  wise  legislature  some  time  in  the  future  will  doubtless  make 
suitable  regulations  for  the  practice  of  osteopath}',  so  as  ^^^  to 
exclude  the  ignorant  and  unskillful  practitioners  of  the  art 
among  them.  The  world  needs  and  may  demand  that  nothing 
good  or  wholesome  shall  be  denied  from  its  use  and  enjoyment. 

The  judgment  below  is  reversed,  the  indictment  quashed,  and 
the  defendant  discharged. 
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An  Osteopathist  does  not  practice  medicine  in  contravention  of 
a  statute  forbidding  anyone,  without  a  certificate  of  qualification, 
to  prescribe  for  the  use  of  another  "any  drug,  or  medicine,  or 
other  agency":  State  v,  Liffering,  61  Ohio  St.  39,  76  Am.  St.  Eep. 
3o8,  55  N.  E.  168.  But  see  People  v.  Gordon,  194  111.  560,  88  Am. 
St.  Rep.  165,  62  N.  E.  858;  State  v.  Gravett,  65  Ohio  St.  289,  87 
Am.  St.   Kep.    605,   62    N.    E.    325. 


BOOKER  V.  STATE. 
[81  Miss.  391,  33  South.  221.] 
CRIMINAL  TBIALS— Eight  of  Accused  to  be  Present.— If, 
on  a  murder  trial,  a  witness  for  the  prosecution  is  partially  ex- 
amined in  the  absence  of  the  accused,  when  all  proceedings  are 
stopped,  the  presence  of  the  accused  procured,  the  evidence  taken  in 
his  absence  excluded  and  the  jury  instructed  to  wholly  disregard 
it,  whereupon,  against  the  objections  and  exception  of  the  accused, 
the  witness  is  re-examined,  testifying  substantially  as  he  had  done 
in  the  absence  of  the  accused,  the  action  of  the  court  is  fatally 
erroneous,  and  the  accused,  upon  conviction,  is  entitled  to  a  new 
trial,     (pp.   474,    475.) 

J.  W.  Cutrer,  for  the  appellant. 

W.  Williams,  assistant  attorney  general,  for  the  state. 

^^^  CALHOOjST,  J.  On  the  reassembling  of  the  circuit  court 
after  the  noon  recess,  the  examination  of  a  state  witness  was  re- 
sumed in  the  absence  of  the  prisoner,  who  waa  on  trial  on  an 
indictment  for  murder.  The  testimony  of  this  witness,  who 
saw  the  homicide,  was  quite  important,  and  his  examination  in 
chief  lasted  for  a  time  sufficient  to  take  up  three  pages  of  type- 
written record  paper  for  the  transcription  of  the  notes  of  the 
stenographer.  The  examination  in  chief  of  the  witness  was  con- 
cluded by  the  state,  and  three  questions  had  been  asked  him  by 
counsel  for  the  prisoner,  when  the  court  discovered  that  the  ac- 
cused was  not  present,  and  thereupon  the  presiding  judge 
stopped  the  proceedings  until  the  sheriff  brought  him  from  the 
jail.  Then  the  court  told  the  jury  not  to  consider  anything 
said  by  the  witness  in  the  absence  of  the  prisoner,  and  directed 
the  trial  to  proceed,  over  the  objection  of  the  prisoner,  wlio  ex- 
cepted, and  the  witness  was  re-examined  de  novo  and  cross-ex- 
amined, giving  substantially  the  same  testimony  as  he  had  de- 
livered in  the  absence  of  the  defendant.  This  action  of  the 
court  is  one  of  the  grounds  of  a  motion  for  a  new  trial  filed  by 
the  prisoner,  which  motion  was  overruled,  and  in  this  we  think 


Oci  1902.]  Booker  v.  State.  475 

^^®  there  is  fatal  error.  The  prisoner  had  the  constitutional 
right  to  be  present,  and  formerly  it  was  uniforndy  held  that  a 
conviction  was  void  unless  the  record  affirmatively  showed  his 
presence.  Xow,  under  the  statute,  his  presence  is  presumed, 
unless,  as  in  this  case,  the  record  shows  his  absence.  The 
authorities  cited  in  the  brief  of  counsel  for  appellant  are  con- 
clusive of  the  question.  The  attorney  general,  with  commend- 
able frankness  and  fairness,  concedes  it,  and,  with  a  proper  and 
high  conception  of  his  real  duty  as  an  officer,  himself  produces 
a  case,  the  facts  of  which  are  precisely  the  same  as  in  the  case 
before  us :  State  v.  Greer,  2;i'  W.  Ya.  801.  In  that  case  the 
court  said:  "We  will  not  inquire  whether  the  prisoner  was  un- 
favorably or  otherwise  affected  by  the  cross-examination  of  the 
witness  in  his  absence.  He  had  the  right  to  be  present^^  which 
he  did  not  and  could  not  waive.  He  had  the  right  to  observe 
every  look,  gesture,  or  movement  of  the  witness  while  he  was 
testifying,  and  it  matters  not  that  the  court  excluded  the  evi- 
dence and  certified  that  it  was  repeated  in  his  presence.''  In 
the  case  in  hand  we  think  the  court  below  should  have  offered 
to  the  prisoner  that  a  mistrial  should  be  entered,  and  a  venire 
de  novo  ordered.  If  this  had  been  done  and  refused,  perhaps 
the  trial  might  well  have  proceeded,  but  that  case  is  not  before 
us.  As  it  is,  the  new  trial  should  have  been  granted. 
Eeversed  and  remanded  for  a  new  trial. 


The  Accused  in  felony  cases  has  a  right  to  be  present  at  all 
times  in  the  coarse  of  his  trial  when  anything  is  said  or  done  af- 
fecting him  as  to  the  charge  against  him  in  anv  material  respect: 
State  V.  Kelly.  97  N.  C.  404,  2  Am.  St.  Eep.  299,'  2  S.  E.  185;  State 
V.  Mannion,  19  Utah,  505,  75  Am.  St.  Rep.  753,  57  Pac.  542;  notes 
to  Fight  V.  State,  28  Am.  Dec.  629-631;  Warren  v.  State,  6S  Am. 
Dec,  219-22S.  As  to  his  right  to  be  present  at  proceedings  other 
than  the  trial,  see  State  v.  Young,  50  W.  Va.  96,  88  Am.  St.  Rep. 
846,  40  S.  E.  334;  State  v.  Warner,  165  Mo.  399,  88  Am.  St.  Rep. 
422,  65  S.  W.  584;  State  v.  Atkinson,  40  S.  C.  363,  42  Am.  St.  Rop, 
877,  18  S,  E.  1021;  State  v.  Jacobs,  107  N.  C.  772,  22  Am.  St.  Rep. 
912,  11  S.  E.  902.  His  right  is  not  violated  when  lie  stops  into 
an  anteroom  for  five  minutes  some  fifteen  or  twenty  feet  distant 
to  telephone  to  a  witness,  against  the  objection  of  the  district  at- 
torney, and  during  his  absence  his  counsel  continues  the  cross- 
examination  of  a  witness:  People  v.  Bragle,  88  N.  Y.  535,  42  Am. 
Eep.   269. 
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BALLARD  v.  MISSISSIPPI  COTTON  OIL  COMPANY. 

[81   Miss.   507,   34   South.   533.] 

CONSTITUTIONAL  LAW— Severance  of  Statutes.— Whenever 
the  court  finds  on  the  face  of  a  statute  a  number  of  different  pro- 
visions, some  constitutional  and  some  not,  it  may  sever  them  if 
they  are  not  interdependent,  striking  out  the  unconstitutional  pro- 
visions and  allowing  the  valid  ones  to  stand.  This  is  what  is  meant 
by  the  severance  of  a  statute;  but  whenever  a  court,  in  order  to 
uphold  the  constitutionality  of  a  statute,  has  to  interpolate  therein 
provisions  not  pvit  there  by  the  legislature,  this  is  no  case  of  sev- 
erance nor  a  proper  limitation  of  the  provisions  which  are  in  the 
statute  hy  judicial  construction.  Such  action  is  nothing  les«  than 
pure  judicial  legislation,  and  this  cannot  be  defensible,     (p.  492.) 

CONSTITUTIONAL  LAW— Employer's  Liability  Act— Espe- 
cial Legislation. — A  statute  providing  that  every  employe  of  any 
corporation  shall  have  the  same  rights  and  remedies  for  an  injury 
suffered  ,by  him  from  an  act  or  omission  of  the  corporation  or  its 
employes  as  are  allowed  by  law  to  other  persons  not  employes, 
where  the  injury  results  from  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  having  the  right  to  direct  or  control  the 
services  of  the  person  injured,  and  also  when  the  injury  results 
from  the  negligence  of  a  fellow-servant,  and  that  knowledge  of 
defective  appliances  by  the  person  injured  shall  constitute  nn  de- 
fense and  that  the  provisions  of  the  statute  shall  not  be  waived 
by  contract,  is  unconstitutional,  because  it  imposes  restiictions  on 
all  corporations  without  reference  to  any  difference  arising  out  of  the 
nature  of  their  business,  which  are  not  imposed  upon  natural  per- 
sons, and  thus  denies  to  corporations  the  equal  protection  of  the 
laws.     (p.  499.) 

E.  X.  Miller  and  CampljcU  &  George,  for  the  api^ellants. 

Sinitli,  Hirsli  &  Landan,  for  the  apj^ellec. 

^55  WHITFIELD,  C.  J.  We  are  clearly  of  the  opinion 
that  the  stepladder  furnished  the  deceased  employe,  Joim  W. 
Ballard,  was  a  wholly  unsafe  and  dangerous  appliance;  but  it 
is  equally  clear  that  he  had  knowledge  of  its  dangerous  char- 
rx'ter.  Lnder  the  common  law  his  suit  would,  therefore,  fail; 
but  he  sues  under  the  provisions  of  the  act  of  1898 :  LaAvs  1898, 
p.  85,  c.  GG.  Section  1  is  amendatory  of  chapter  87  of  the  laws 
of  189G  (Laws  189G,  p.  97),  which  i^tself  is  amendatory  of  sec- 
tion 3559  of  the  code  of  1892,  which  is  a  mere  rescript  of  sec- 
tion 193  of  the  constitution  of  1890. 

Section  193  is  in  tliese  words :  "Every  employe  of  any  rail- 
road corporation  shall  luive  the  same  rights  and  remedies,  for 
any  injury  suffered  Ijy  him  from  tlie  act  or  omission  of  said  cor- 
poration or  its  eiindoycs.  as  are  allowed  by  law  to  other  persons 
not  employes,  where  the  injury  results  from  the  negligence  of  a 
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superior  agent  or  officer;  or  of  a  person  having  the  right  to  con- 
trol or  direct  the  services  of  the  party  injured;  and  also  when 
the  injury  results  from  the  negligence  of  a  fellow-servant  en- 
gaged in  another  department  of  labor  from  that  of  the  party  in- 
jured, or  of  a  fellow-servant  on  another  train  of  cars,  or  one 
engaged  about  another  piece  of  work.  Knowledge  l)y  any  em- 
ploye injured  of  the  defective  or  unsafe  character  or  condition 
of  any  machinery,  ways  or  appliances,  shall  bo  no  defense  to  an 
action  for  injury  caused  thereby,  except  as  to  conductors,  or  en- 
gineers in  charge  of  dangerous  or  unsafe  cars,  or  engines  volun- 
tarily operated  by  them.  Where  deatli  ensues  from  any  injury 
to  employes,  the  legal  or  personal  representatives  of  the  person 
injured  shall  have  the  same  rights  and  remedies  as  are  allowed 
by  lajv  to  such  representatives  of  other  persons.  Any  contract 
or  agreement,  express  or  implied,  made  by  an  employe  to  waive 
tlie  benefit  of  this  section,  shall  be  null  and  void;  and  this  sec- 
tion shall  not  be  construed  to  deprive  any  employe  of  a  corpora- 
tion, or  his  legal  or  personal  representative,  of  any  legal  right 
or  remedy  that  he  ^^^*  now  has  by  the  law  of  the  land.  The 
legislature  may  extend  the  remedies  herein  provided  for  to  any 
other  class  of  employes." 

Section  1  of  the  act  of  1898  (Laws  1898,  p.  85,  c.  (jQ)  is  as 
follows :  "Section  1.  Be  it  enacted  by  the  legislature  of  the 
state  of  Mississippi,  that  section  3559  of  the  annotated  code  of 
1892  be  amended  so  that  the  same  shall  read  as  follows,  to  wit : 
Every  employe  of  any  corporation  shall  ha^•e  the  same  rights 
and  remedies  for  an  injury  suffered  by  him  from  the  act  or 
omission  of  the  corporation  or  its  employes  as  are  allowed  by 
law  to  other  persons  not  employes,  where  the  injury  results  from 
the  negligence  of  a  superior  agent  or  officer,  or  of  a  person  ha\ing 
the  right  to  control  or  direct  the  services  of  the  party  injured; 
and  also  when  the  injury  results  from  the  negligence  of  a  fel- 
low-servant engaged  in  another  department  of  labor  from  that 
of  the  party  injured,  or  of  a  fellow-servant  on  another  train  of 
cars,  or  one  engaged  about  a  difl'erent  piece  of  work.  Knowl- 
edge by  an  employe  injured  of  the  defective  or  unsafe  character 
or  condition  of  any  maclunery,  ways  or  appliances,  or  of  the 
improper  loading  of  cars,  sliall  not  be  a  defense  to  an  action  for 
injury  caused  thereby,  except  as  to  conductors  or  engineers,  in 
charge  of  dangerous  or  unsafe  cars,  or  engines  voluntarilv  oper- 
ated by  them.  When  death  ensues  from  an  injury  to  an  em- 
ploye an  action  may  be  l)r(night  in  the  uauie  of  the  widow  of 
such  employe  for  the  death  of  the  husband,  or  by  the  husband 
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for  the  death  of  liis  wife,  or  by  the  parent  for  the  death  of  a 
child,  or  in  the  name  of  the  child  for  the  death  of  an  only 
parent,  for  snch  damages  as  may  he  suffered  by  them  respec- 
tively by  reason  of  such  death,  the  damages  to  be  for  the  use  of 
fcuch  widow,  husband  or  child,  except  that  in  case  the  widow 
should  have  children  the  damages  shall  be  distributed  as  per- 
sonal propertv  of  the  husband.  The  legal  or  personal  repre- 
sentative of  the  person  injured  shall  have  the  same  rights  and 
remedies  as  are  allowed  by  law  to  such  representatives  of  other 
persons.  In  every  such  action  the  ^^"^  jury  may  give  such  dam- 
ages as  shall  be  fair  and  just  with  reference  to  the  injury  result- 
ing from  such  death  to  the  person  suing.  Any  contract  or 
agreement,  expressed  or  implied,  made  by  any  employe  to  waive 
the  benefit  of  this  section  shall  be  null  and  void;  and  this  sec- 
tion shall  not  deprive  an  employe  of  a  corporation,  or  his  legal 
or  personal  representative,  of  any  right  or  remedy  that  he  now 
has  by  law." 

The  only  effect  of  the  amendment  of  section  3559  of  the 
code  of  1892  is  to  substitute  the  words  "any  corporation,"  in 
section  1  of  said  act  of  1898,  for  the  words,  "a  railroad,"  in 
section  3559,  and  to  add,  in  section  1  of  the  act  of  1898,  this 
clause,  "  or  of  the  improper  loading  of  cars." 

Section  193  of  the  constitution  of  1890  was  adopted  after  the 
decision  of  the  United  States  supren\e  court  in  Missouri  R.  R. 
Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  Eep.  1161,  in  1888,  and 
was  manifestly  intended  to  authorize  legislation  along  the  lines 
held  constitutional  in  that  case — that  is  to  say,  to  abolish  the  fel- 
low-servant rule  in  the  case  of  employes  of  railroad  corporations 
whose  business  "was  known  to  be  inherently  dangerous — and  the 
purpose  of  the  last  clause  of  section  193  was  to  extend  the  reme- 
dies therein  provided  for  to  any  other  class  of  employes  of  cor- 
porations or  persons  whose  business  was,  like  that  of  railroads, 
inherently  dangerous,  or  whose  business  was  so  different  from 
the  business  of  other  corporations  or  persons  as  to  furnish  the 
basis  for  a  classification  of  the  businesses  of  such  corporations  or 
persons,  under  which  their  employes  might  be  perjiiitted  to  sue 
without  reference  to  the  fellow-servant  rule,  while  the  employes 
of  corporations,  or  persons  not  having  that  sort  of  business, 
could  not  so  sue;  in  other  words,  to  permit  a  classification  based 
on  "some  different  bearing  a  reasonable  and  just  relation  to  the 
act  in  respect  to  which  the  classification  is  proposed" :  Ellis' 
Case,  165  U.  S.  150,  17  Sup.  Ct.  Eep.  255.  The  use  of  the 
word  "class,"  in  the  last  clause  of  section  193  of  the  constitu- 
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tion  of  1890,  clearly  indicates  that  it  was  not  the  '"'"^  purpose 
of  the  section  to  extend  its  provisions  to  all  employes  of  all 
persons  or  corporations,  but  only  to  such  employes  of  persons 
or  corporations  as  operated  business  between  which  and  the 
business  of  all  other  persons  or  corporations  there  exists  some 
difference — some  substantial  difference — such  as  would  be  held 
a  warrant  for  a  classification  conferring  upon  such  employes 
of  the  first  class,  and  denying  to  employes  of  the  latter  class, 
the  benefits  of  section  193  of  the  constitution.  The  thought  waa 
that  a  classification  might  be  made,  giving  to  the  employes  of 
some  corporations  and  of  some  persons  the  right  to  recover,  and 
denying  it  to  the  employes  of  all  other  corporations  and  per- 
sons, provided  that  classification  was  based  upon  some  distinc- 
tive difference  between  the  kinds  of  business  conducted  by  the 
one  set  of  corporations  or  individual  employers.  Section  193 
was  itself  a  special  classification  of  railroad  employes,  based 
on  the  known  hazardous  character  of  the  operation  of  railroad 
cars.  It  was  the  direct  product  of  the  Mackey  case,  supra.  It 
is  not,  therefore,  to  be  supposed  that  the  last  clause  of  the  sec- 
tion meant  any  more  than  that  there  might  be  other  classifica- 
tions of  the  employes  of  corporations  or  individual  persons, 
based  also  on  some  distinguishing  difference  in  the  nature  of 
the  businesses.  We  do  not  understand  the  supreme  court  of  tlie 
United  States,  in  its  many  decisions  on  this  subject,  to  mean 
tliat  tlie  dangerousness  of  a  particular  business  would  be  the 
only  basis  for  distinguishing  between  the  business  of  corpora- 
tions or  individual  employers  in  the  classification,  but  rather 
that  any  substantial  difference  between  particular  businesses 
v.hjch  would  serve  as  a  reasonable  basis  for  a  classification,  al- 
lowing the  employes  in  the  one  case  to  recover,  and  in  the  other 
case  not,  is  sufficient.  This  we  understand  to  bo  the  doctrine 
of  the  Ellis  Case,  1G5  U.  S.  150,  17  Sup.  Ct.  Eep.  255 ,  and  of 
Magoun  v.  Illinois  etc.  Co.,  70  U.  S.  293,  IS  Sup.  Ct. 
Eep.  594,  and  of  St.  Louis  etc.  Co.  v.  Paul,  173  TJ.  S.  40  i,  19 
Sup.  Ct.  Eep.  419,  in  which  last  case  the  difference  was  held  to 
^^^  consist  in  the  fact  that  the  corporation  was  engaged  in  a 
public  business,  and  that  the  public  character  of  that  business 
made  a  sufficient  difference  for  upholding  that  statute.  Whilst 
this  case  seems  an  extension  of  the  doctrine  of  the  Mackey  case, 
it  is  clearly  an  application  of  the  same  principle.  Xeitlier  held 
that  the  employes  of  all  could  be  given  this  right  to  recover. 
One  held  that  the  employes  of  a  railroad  corporation  might  be 
given  the  right  to  recover  because  of  the  dangerous  character 
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of  that  business;  the  other,  that  the  employes  might  recover, 
under  the  Arkansas  statute  involved,  because  "of  the  fact  that 
the  corporations  [railroad]  were  clothed  with  a  public  trust, 
and  discharged  duties  of  public  consequence  affecting  the 
community  at  large,"  it  being  said,  following  the  supreme 
court  of  Arkansas,  "that  the  regulation,  as  promoting  the 
public  interest  in  the  protection  of  employes,  to  the  limited 
extent  stated,  was  properly,  in  the  power  to  amend,  reserved 
under  the  state  constitution."  It  will  be  observed  that  this 
decision  is  criticised  as  pressing  the  doctrine  beyond  its  utmost 
legal  tension,  in  a  note  of  Mr.  Freeman  to  this  same  case  at 
the  top  of  page  181,  62  Am.  St.  Rep.;  but  the  criticism  should 
be  rather  of  the  supreme  court  of  Arkansas  than  of  the  United 
States  supreme  court,  as  we  shall  show  later  herein. 

The  act  of  1898,  under  review,  is  assailed  as  violating  the 
fourteenth  amendment  of  the  constitution  of  the  United  States, 
because  it  denies,  as  alleged,  to  corporations  the  equal  protec- 
tion of  the  laws  in  two  respects:  1.  In  that  it  applies  to  the 
employes  of  ail  corporations,  without  reference  to  any  differ- 
ences in  the  respective  businesses  of  the  corporations;  2.  Be- 
cause it  discriminates  between  employes  of  natural  persons 
and  of  corporations — and  the  argument  is  put  briefly  thus  by 
Avay  of  illustration :  "Suppose  one  man  has  an  independent 
fortune,  and  has  a  large  bodv  of  pine  land,  say  in  Clarke 
county,  ^Mississippi,  and  being  desirous  of  converting  the  timber 
upon  these  lands  into  lumber  and  recognizing  that  the  sawmill 
business  is  hazardous  and  likely  to  impose  large  liability  upon 
r.Go  iiii;i^^  \iQ  incorporated  this  Inisincss  under  the  name  of  the 
Clarke  County  Sawmilling  Company.  Alongside  of  him  and 
his  property  in  Clarke  county  is  an  individual  owning  an  C(]ual 
body  of  land,  who  does  not  see  fit  to  take  this  ])recaution.  Sup- 
pose the  boilers  of  those  two  sawmills  are  notoriously  weak,  and 
all  the  employes  of  both  parties  are  aware  of  it,  and  yet  they 
continue  to  work.  Suppose,  now,  at  the  same  time  and  from 
identically  the  same  cause,  a  boiler  explosion  takes  place  in 
both  mills.  The  Clarke  County  Sawinilling  Company  would, 
under  the  act  of  1898,  be  mulcted  in  damages,  but  the  individ- 
ual would  not  be  liable."  And  it  is  urged  that  the  act  applies 
to  all  corporations,  but  to  no  natural  persons,  and,  since  the 
natural  person  and  the  corporation  might  be  both  engaged  in 
precisi'ly  the  same  business,  a  discrimination  in  such  cases  does 
not  rest  on  any  difference  in  tlie  l)usiness.  Possil)ly  the  clear- 
est statement  of  the  doctrine  contended  for  by  aj)pellee  is  that 


Oct.  1902.]     Ballard  v.  Mississippi  Cotton  Oil  Co.        481 

stated  in  Soon  Hing  v.  Crowley,  113  U.  S.  708,  709,  5  Sup.  Ct. 
Eep.  733,  as  follows:  "The  discriminations  -which  are  open  to 
objection  are  those  where  persons  engaged  in  the  same  busi- 
ness are  subject  to  different  restrictions,  or  are  held  entitled 
to  different  privileges  under  the  same  conditions.  It  is  only- 
then  that  the  discrimination  can  be  said  to  impair  that  equal 
right  which  all  can  claim  in  the  enforcement  of  the  law."  In 
the  Ellis  case,  supra,  it  is  said  that  the  classification  must  al- 
ways rest  upon  "some  difference  which  bears  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which  the  classification  is 
proposed,  and  can  never  be  made  arbitrarily." 

Multiplied  citations  from  the  United  States  supreme  court 
could  be  made,  but  the  thought  running  through  them  all,  as 
we  understand  them,  clearly  is  tliat  the  classification  is  not  to 
be  made,  except  upon  the  basis  of  some  difference  between  the 
business  of  those  favored  and  the  business  of  those  not  favored 
— a  substantial  difference  warranting  the  classification.  We 
have  read  critically  all  the  decisions  cited  in  the  briefs  from  the 
United  States  supreme  court  without  finding  any  decision  hold- 
ing ^♦^i  expressly  that  a  statute  providing  that  the  employes  of 
all  corporations  may  so  recover  can  be  upheld.  We  have  read 
carefully,  also,  the  decisions  from  the  state  supreme  courts 
cited,  and  others  not  cited,  by  counsel.  We  will  quote  briefly 
from  a  few  of  these  to  show  that  the  line  of  distinction  is  the 
one  we  have  indicated. 

In  Holden  v.  Hardy,  169  U.  S.  393,  18  Sup.  Ct.  Eep.  388, 
the  court  says :  "While  the  business  of  mining  coal  and  manu- 
facturing iron  began  in  Pennsylvania  as  early  as  1716,  and  in 
A'irginia,  North  Carolina  and  Massachusetts  even  earlier  than 
this,  both  mining  and  manufacturing  Avere  carried  on  in  such 
a  limited  way  and  by  such  primitive  metliods  tliat  no  special 
laws  were  considered  necessary,  prior  to  the  adoption  of  the  con- 
stitution, for  the  protection  of  the  o])eratives;  but  in  the  vast 
proportions  Aviiich  these  industries  liave  since  assumed  it  has 
been  found  that  tliey  can  no  longer  be  carried  on  with  disregard 
of  the  safety  and  health  of  those  engaged  in  them,  Avithout  spe- 
cial protection  against  the  dangers  necessarily  incident  to  those 
employments.  In  consequence  of  this,  laws  have  been  en- 
acted in  most  of  the  states  designed  to  meet  these  exigencies, 
and  to  secure  the  safety  of  persons  peculiarly  exposed  to  those 
dangers.  Within  this  general  category  are  ordinances  provid- 
ing for  fire  escapes  for  hotels,  theaters,  factories,  and  other 
large  buildings,  a  municipal  inspection  of  boilers  and  appli- 
Am.  St.  Eep.,  Vol.  95—31 
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ances  designed  to  secure  passengers  upon  railways  and  steam- 
boats against  dangers  necessarily  incident  to  these  methods 
of  transportation.  In  states  where  manufacturing  is  carried 
on  to  a  large  extent,  provision  is  made  for  the  protection 
of  dangerous  machinery  against  accidental  contact;  for  the 
cleanliness  and  ventilation  of  working  rooms;  for  the  guarding 
of  well  holes,  stairways,  and  elevator  shafts,  and  for  the  em- 
ployment of  sanitary  appliances.  In  others,  where  mining  is 
the  principal  industr}'-,  special  provision  is  made  for  the  shoring 
up  of  dangerous  walls,  for  ventilation  shafts,  bore  holes,  escape- 
ment shafts,  means  of  signaling  the  surface  for  supply  of 
^^'^  fresh  air,  and  the  elimination,  as  far  as  possible,  of  the  dan- 
gerous gases;  for  safe  means  of  hoisting  and  lowering  cages;  for 
a  limitation  upon  the  number  of  persons  permitted  to  enter  a 
cage,  and  that  cages  shall  be  covered;  and  that  there  shall  be 
fences  and  gates  around  the  top  of  shafts,  besides  other  similar 
precautions These  statutes  have  been  repeatedly  en- 
forced by  the  courts  of  the  several  states,  their  validity  as- 
sumed, and,  so  far  as  we  are  informed,  they  have  been  uni- 
formly held  to  be  constitutional." 

All  the  instances  set  forth  here  illustrate  the  principle  that 
the  discrimination  in  favor  of  certain  employes  is  always  based 
upon  some  distinctive  difference  in  the  business  about  which 
they  are  employed — a  difference  inhering  in  the  very  nature  of 
the  business. 

In  the  case  of  Smith  v.  Louisville  etc.  E,  E.  Co.,  75  Ala. 
449,  the  court  says :  "This  statute  creates  an  entirely  new  cause 
of  action — one  theretofore  unknown.  Before  its  enactment — 
February  24,  1872 — neither  the  father  nor  the  mother  could  re- 
cover damages  for  such  killing.  Not  only  does  the  statute  cre- 
ate a  new  cause  of  action,  but  it  confines  the  riiiht  to  main- 
tain such  a  suit  to  the  father,  if  living,  and,  if  not,  to  the 
mother.  If  neither  be  living,  no  one  else  can  maintain  the 
suit.  And  the  statute  is  highly  penal  in  its  terms,  and  must 
be  construed  as  a  penal  statute.  Is  the  act  copied  above  con- 
stitutional? It  will  be  observed  that  under  the  statute  the 
action  lies  only  against  certain  classes — corporations  and  pri- 
vate associations  of  persons.  These  are  held  accountable  for 
the  wrongful  acts  and  omissions  of  their  oflficers  and  agents. 
Individuals  engaged  in  the  same  business,  having  the  same  de- 
scription of  oliicers  or  agents,  may  cause  the  death  of  a  minor 
child  by  the  wrongful  act  or  omission  of  such  officer  or  agent, 
and  there  will  be  no  liabilitv  for  such  death.     To  illustrate; 
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Manufacturing  establishments^  in  ail  their  extensive  variety, 
mining  enterprises,  cotton  compresses,  mills,  steam  vessels, 
and  even  railroads,  may  be  owned  and  operated  without  incor- 
poration, •'**^^  and  by  a  single  proprietor.  These  are  not  within 
the  law;  and  for  the  death  of  a  minor  child,  caused  by  the 
wrongful  act  or  omission  of  an  agent  of  such  enterprise,  neither 
the  father  nor  the  mother  can  maintain  a  suit.  If,  however, 
there  be  more  owners  than  one,  or  if  the  enterprise  be  incor- 
porated, then  the  statute  gives  a  right  of  action  to  the  father, 
■if  living,  and  to  the  mother,  if  he  be  dead.  This  precise  dif- 
ference the  statute  makes,  although  the  character  of  business 
and  the  wrongful  act  or  omission  of  the  agent  be  in  each  case 
the  same.  How  this  will  work  will  readily  suggest  itself.  If 
the  employer,  being  a  single  individual,  be  not  responsible  for 
the  wrongful  act  or  omission  of  the  agent  he  employs,  how  can 
the  same  act  by  the  same  agent  employed  under  the  same  cir- 
cumstances, impose  a  penalty  on  the  innocent  employer,  merely 
because  two  or  more  owned  the  business  and  united  in  employ- 
ing the  agent?  If  so,  on  what  principle?  Is  individual  en- 
terprise less  amenable  to  legislative  surveillance  than  associ- 
-ated  capital?  Within  the  last  twenty  years  very  important 
•constitutional  provisions,  federal  and  state,  have  been  adopted. 
Article  1-1  of  the  amendments  to  the  constitution  of  the  United 
States  declares  (section  1)  that  ^no  state  shall  ....  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.'  Speaking  of  this  provision,  Justice  Field,  of  the  United 
States  supreme  court,  in  County  of  San  Mateo  v.  Southern  Pac. 
E.  E.  Co.,  8  Am.  &  Eng.  E.  E.  Cas.  1,  said:  'It  not  only  implies 
the  right  of  each  to  resort  on  the  same  terms  with  others  to  the 
courts  of  the  country  for  the  security  of  his  person  and  prop- 
erty, the  pre^•ention  and  redress  of  wrongs,  and  the  enforce- 
ment of  contracts,  but  also  his  exemption  from  any  greater 
burdens  of  charges  than  such  as  are  equally  imposed  upon  all 
others  under  like  circumstances' :  8  Am.  &  Eng.  E.  E.  Cas.  1-11, 
8  Saw.  238,  13  Fed.  722.  In  the  case  of  Deppe  v.  Chicago  etc. 
Ey.  Co.,  36  Iowa,  51,  the  court  says:  'The  defendant  asked  the 
court  to  instruct  the  jury  that  the  plaintiff,  in  view  of  his 
employment  (shoveling  dirt  at  a  bank)  °^^  at  the  time  of  his 
injury,  was  not  within  the  purpose  and  meaning  of  the  act, 
and  hence  they  should  find  for  the  defendant.  This  was  re- 
fused, and, thereon  arises  the  first  assigned  error.  It  was  said 
in  the  case  of  McAunich  v,  Mississippi  etc.  E.  E.  Co.,  20  Iowa, 
338,  which  was  an  action  by  the  administratrix  of  a  brakeman : 
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"If  there  is  an  employer  and  employe,  but  no  business  of  a 
railroad  company  to  be  engaged  in,  then  the  case  is  not  within 
the  act.     But  the  same  liability  is  extended  by  the  act,  upon 
the  same  terms,  to  all  in  the  same  situation."     And  in  another 
case,  decided  on  the  same  day  'Xey  v.  Dubuque  etc.  E.  E.  Co., 
20  Iowa,  347),  it  was  held  that  "in  connection  with  railroads,  the 
term  'employe'  applies  to  the  conductors,  agents,  superinten.l- 
ents.  and  others  engaged  in  operating  the  road,  and  the  like, 
and  not  to  contractors  or  persons  building  or  constructing  tlie 
roadbed,   or  laying  down  the  ties  and  rails."     It  was  under 
this  construction  of  the  language  of  the  statute    that  it  was 
held  constitutional,  as  before  explained.'     But    if    the    statute 
could  be  so  construed  as  to  apply  to  all  persons  in  the  employ 
of  railroad  corporations,  without  regard  to  the  business  they 
wore  employed  in,  then  it  would  be  a  clear  case  of  class  legis- 
lation, and  would  not  apply  upon  the  same  terms  to  all  in  the 
same  situation,  and  hence  would  be  unconstitutional,  and  mani- 
festly so.     To  illustrate:    Suppose  a  railroad   company  employ 
several  persons  to  cut  timber  on  its  right  of  way  where  it  is 
about  to  extend  its  road,  and  the  land  owner  employs  a  like 
number  of  persons  to  cut    timber  on  a    strip  of  equal    length 
alongside  of  such  right  of  way.     If  one  of  each  set  of  em- 
ployes shall  be  injured  by  the  negligence  of  a  coemploye,  and 
the  employe  of  the  railroad  company  can,  under  the  statute, 
maintain  an  action  against  his  employer,  and  the  other  cannot, 
then  it  is  clear  that  the  law  does    not  apply  upon    the    same 
terms  to  all  in  the  same  situation.     The  law,  then,  would  not 
have  uniform  operation,  but  would  be  violative  of  the  constitu- 
tion, just  as  much  as  a  law  tbat  should  prescribe,  under  tlie 
same    circumstances,  different    liabilities    for    merchants,    for 
505  mechanics  and  for  lal)orers.     The  manifest  purpose  of  the 
statute  was  to  give  its  benefits  to  employes  engaged  in  the  haz- 
ardous business  of  operating  railroads.     When  thus  limited,  it 
is  constitutional;  when  extended  further,  it  becomes  unconsti- 
tutional." 

^Ye  must  confess  that  the  argument  upholding  the  constitu- 
tionality of  the  statute  l^efore  us  is  exceptionally  al)le,  and 
presents  many  objections  to  the  view  we  have  stated,  but  ob- 
jections all  of  which  we  think  answerable.  For  example,  it  is 
said,  first,  that,  since  the  act  of  1898  is  amendatory  of  section 
3559  of  the  code,  the  court  Avould  be  warranted  in  limiting  the 
words  "any  corporation"  to  such  corporations  as,  like  rail- 
roads, are  engaged  in  a  hazardous  business.     The  argument  is 
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that,  since  section  3559  applies  alone  to  railroads,  and  since  the 
only  pertinent  amendment  is  the  change  of  the  words  "a  rail- 
road*' into  the  words  "any  corporation,"  the  act  retaining 
bodily  the  language  used  in  section  3559  as  applicable  to  rail- 
roads onl}^,  the  act  of  1898  must  mean,  in  the  use  of  the  words 
"any  corporation,"  any  corporation  ejusdem  generis  with  rail- 
road corporations — corporations  of  that  kind,  whose  business  is 
hazardous.  But  the  complete  answer  to  this  very  ingenious 
suggestion  is  that  the  method  of  amending  a  statute  has  been 
changed  by  section  Gl  of  the  constitution,  so  as  to  make  the 
whole  of  the  law  on  the  subject  appear  in  the  amendment;  so 
that  the  only  form  in  which  we  have  section  3559  is  in  section  1 
of  said  act  of  1898,  The  language  is  that  "section  3559  of  the 
code  of  1892  be  amended  so  that  the  same  shall  read  as  fol- 
lows, to  wit :  Every  employe  of  any  corporation,"  etc.  Section 
3559  does  not  exist  in  the  body  of  our  law,  except  as  set  out 
in  section  1  of  the  act  of  1898.  Another  objection  to  this  view 
is  that  it  would  have  been  extremely  easy,  if  such  had  been 
the  legislative  purpose,  to  have  said,  "Every  employe  of  any 
corporation  whose  business  is  inherently  dangerous,"  We  think 
we  must  read  the  language  as  the  legislature  has  written  it, 
and,  so  read,  the  legislature  clearly  meant  to  extend  the  ^^^  rem- 
edy to  the  employes  of  all  corporations,  without  reference  to 
iiny  distinction  existing  between  the  different  business  of  cor- 
porations. 

2.  In  respect  to  the  cases  of  Pittsburg  etc.  E,  E,  Co.  v,  Mont- 
gomery, 152  Ind.  1,  71  Am.  St.  Eep.  301,  49  X.  E.  582,  and 
Tullis  V.  Lake  Erie  etc.  E.  E,  Co.,  175  U,  S.  348,  20  Sup.  Ct. 
Eep.  136,  it  is  very  earnestly  insisted  that  Tulis  v.  Lake 
Erie  etc.  E.  E.  Co.,  175  U.  S.  350,  20  Sup.  Ct.  Eep.  136,  up- 
holds  the  view  that  a  statute  like  this,  applicable  to  all  cor- 
porations, is  not  iinconstitutional ;  and  it  is  said  that  these  two 
cases  further  uphold  the  view  that  the  court  may,  by  a  process 
of  judicial  inclusion  and  exclusion,  look  to  the  evidence  in  each 
case  to  determine  in  that  way — from  the  evidence,  showing  the 
nature  of  the  business — whether  any  particular  corporation 
falls  within  or  without  the  constitutional  line  of  demarkation. 
This  argument  for  appellant  is  put  with  such  clearness  and 
power  that  we  do  not  think  the  presentation  could  be  improved 
upon,  and  so  we  quote  it  entire.     Says  learned  counsel : 

"The  mere  fact  that  natural  persons  are  not  included  in  the 
act  does  not  render  it  obnoxious  to  the  provisions  of  the  four- 
teenth amendment.     If  so  why  does  the  supreme  court,  in  the 
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case  of  Tullis  v.  Lake  Erie  etc.  J\.  K.  Co.,  175  U.  S.  348,  20 
Sup.  Ct.  Eep.  136,  uphold  almost  a  similar  statute  as  to  rail- 
roads?    The  language  of  the  Indiana  act  was  'railroad   and 
other  corporations.'     It  did  not  include  individuals.     There  are 
a  number  of  individuals  in  the  United   States  who  have  the 
means  to  operate  railroads,  and  doubtless  there  are  instances 
where   railroads  are  owned  and   operated   by  individuals;   yet 
the  supreme  court  of  the  United  States,  in  the  above  cited  case, 
holds  such  legislation  as  is  under  consideration  now  not  in  con- 
travention  of  the   constitution.     The   illustration   of   opposing 
counsel  will  apply  just  as  forcibly  to  an  individual  operating  a 
railroad  as  it  docs  to  a  sawmill  and  commercial  corporation. 
The  case  of  Tullis  v.  Lake  Erie  etc.  E.  E.  Co.,  175  U.  S.  348, 
20  Sup.  Ct.  Eep.  136,  is,  we  think,  in  point  to  uphold  ^^^  the 
constitutionality  of  the  act  under  consideration.     Wliile  the  court 
does  use  the  language  that,  considering  the  act  of  Indiana  as- 
applying  only  to  railroad  corporations,  it  cannot  be  regarded 
as  in  conflict  with  the  fourteenth  amendment,  yet  it  is  evident 
that  the  court  intended  to  convey  the  idea  that  it  was  not  calied 
upon  to  consider  it,  except  so  far  as  railroad  corporations  were 
concerned,  and  it  is  not  to  be  taken  at  all  as  an  intimation 
that  it  would  hold  the  act  of  Indiana  unconstitutional  as  to 
other  corporations.     The  only  ground  upon  which  counsel  at- 
tacks the  act  of  1898  is  that  it  does  not  extend  its  provisions 
to  natural  persons,  and  therefore  it  is  class  legislation;  and  the 
court,  in  its  order  remanding  the  case,  seems  to  intimate  that 
the  fact  that  natural  persons  are  not  included  in  the  act  would 
render  it  unconstitutional,  as  it  applies  to  all  corporations  and 
to  no  natural  persons.     But  on  this  point  the  case  of  Tullis  v. 
Lake  Erie  etc.  E.  E.  Co.,  175  U.  S.  348,  20  Sup.  Ct.  Eep.  136, 
it  seems  to  me,  is  decisive.     If  the  fact  that    the    omission 
from  the  act  of  natural  persons  would  render  the  act  in  conflict 
with  the  fourteenth  amendment,  then  the  court  would  have 
said  that  the  act  imposed  liabilities  and  restrictions  upon  cor- 
porations operating  railroads,  but  did  not  impose  the  same  lia- 
bilities and  restrictions  upon  natural  persons  operating  railroads, 
and   was  therefore  unconstitutional.     If  the   addition   of  the 
words  'natural  persons'  to  the  act  of  1898  under  consideration 
would  make  it  consistent  with  the  provisions  of  the  fourteenth 
amendment,  as  the  court  would  seem  to  think,  and  counsel  for 
appellee  unodubtedly  tliink,  then  the  omission  of  the  words 
'natural  persons'  from  the  Indiana  act  construed  in  Tullis  v. 
Lake  Erie  etc.  E.  E.  Co.,  175  U.  S.  348,  20  Sup.  Ot.  Eep.  136, 
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should  certainly  have  rendered  the  Indiana  act  obnoxious  to  the 
fourteenth  amendment;  yet  the  supreme  court  of  the  United 
States  did  not  so  hold.    It  seems  to  me  there  is  no  escape  from 

this  argument At  first  thought  I  was  impressed  with  the 

fact  that  it  was  absurd  to  make  the  constitutionality  of  the  act 
depend  upon  the  evidence  deduced  in  each  particular  case;  but 
after  considering  ^***  the  matter  I  have  come  to  the  conclusion 
that  that  is  what  the  court  or  legislature  does  when  it  says,  as 
it  did  in  Tullis  v.  Lake  Erie  etc.  E.  E.  Co.,  175  U.  S.  348,  20 
Sup.  Ct.  Eep.  136,  that  the  business  was  dangerous.  The  act 
simply  says  'railroad  corporations,'  and  the  court  says  that  the 
legislature  had  the  right  to  restrict  such  corporations  in  their 
dealings  with  their  employes,  because  of  the  dangerous  and 
hazardous  character  of  the  employment  and  business  in  which 
such  corporations  are  engaged.  But  how  do  you  know  tliat  rail- 
road corporations  are  engaged  in  a  dangerous  and  hazardous 
business?  You  must  know  it  either  as  a  matter  of  general 
knowledge  or  from  the  testimony  of  witnesses  in  any  particular 
case.  If  the  court  takes  cognizance  from  general  knowledge 
that  a  railroad  corporation  is  engaged  in  a  dangerous  and  hazard- 
ous business  to  its  employes,  why  can  it  not  take  notice  from 
general  knowledge  that  a  corporation  engaged  in  the  manufac- 
ture of  oil  from  cotton  seed,  or  of  furniture  from  various  woods, 
is  engaged  in  a  hazardous  business  ?  If  the  court  does  not  know 
this  of  its  own  general  knowledge,  what  is  the  objection  to  as- 
certaining it  from  the  facts  of  each  particular  case  as  testified 
to  by  witnesses?  It  would  be  impossible  for  the  legislature  to 
iiave  enumerated,  eo  nomine,  each  and  every  corporation  to 
which  it  is  intended  the  act  should  apply.  If  it  did  not  do  lliis, 
then  there  were  only  two  courses  to  pursue:  To  say  ^all  cor- 
porations using  the  dangerous  agency  of  steam  in  operating  its 
machinery.'  'rhcn  tiie  court  would  have  to  take  cognizance 
from  general  knowledge  that  any  specific  corporation,  from  its 
name  or  the  character  of  its  business,  used  steam  in  operating 
its  machinery,  or  else  would  have  to  inform  itself  as  to  this 
from  testimony  of  witnesses  in  any  given  case.  If  the  legisla- 
ture should  pursue  the  only  otlier  course,  to  wit,  of  saying  'any 
corporation,'  and  the  court  slio\ikl  deem  that  there  might  be 
some  corporation  to  Avliich  it  would  be  unconstitutional  to  ap- 
ply such  an  act,  then  what  is  tlie  objection  to  determining,  either 
from  general  knowledge  or  tlie  specific  testimony  of  witnesses, 
^'**^  that  such  corporation  falls  wiiliin  the  terms  of  the  act,  con- 
stitutionally or  uncoustitiitionally,  according  to  the  fact  whether 
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or  not  it  is  engaged  in  a  business  hazardous  and  dangerous  to 

its  emploA'CS?" 

-  We,  however,  think  the  meaning  of  the  Tullis  case  is  distinctly 
that,  if  the  Indiana  statute  had  not  had  in  it,  on  its  face,  the 
words  "railroad  corporations,"  it  would  have  been  held  by  the 
supreme  court  of  the  United  States  unconstitutional.  It  is  true 
the  objection  in  that  case  was  made  that  it  was  unconstitu- 
tional because  the  language,  "railroad  corporations  and  other 
corporations,"  was  exactly  equivalent  to  the  words,  "all  cor- 
porations," which  would  present  a  statute  just  like  ours.  But 
it  is  to  be  distinctly  noted  that  the  Indiana  supreme  court  held, 
and  the  United  States  supreme  court  counted  on  that  holding, 
that  that  objection  could  not  be  made  by  a  railroad  company; 
in  other  words,  the  Indiana  supreme  court  declined  to  entertain 
the  objection,  since  the  party  making  the  objection  was  a  rail- 
road corporation,  and  the  supreme  court  of  the  United  States 
accepted  the  state  supreme  court's  construction  of  its  state's 
statute.  The  words  "railroad  corporation"  appearing  also  on 
the  face  of  the  statute,  as  to  the  objection  that  individuals  own 
railroads,  and  that  consequently  the  supreme  court  of  the  United 
States,  in  Tullis  case,  supra,  must  be  assumed  to  have  held  that 
such  legislation  is  valid,  though  applying  to  corporations  own- 
ing railroads,  and  not  to  individuals  owning  railroads,  although 
both  are  in  exactly  the  same  bvisincss,  we  must  confess  that 
it  is  extremely  difficult  to  make  answer  for  the  supreme  court 
of  the  United  States.  It  may  be  that  the  instances  of  individual 
ownership  of  interests  so  vast  as  railroad  interests  usually  are, 
are  so  very  rare  as  not  to  have  been  thought  worthy  by  t1ie  su- 
preme court  of  the  United  States  of  special  consideration,  though 
tliis  surely  ought  not  to  affect  the  principle.  At  all  events,  it 
is  too  plain  for  debate  that  in  all  the  decisions  of  the  federal 
supreme  court  the  ground  on  which  such  legislation  as  this  has 
been  vindicated  in  some  essential  ^"^^  and  substantial  dilforenco 
between  the  businesses  of  the  corporations  favored  and  the  busi- 
nesses of  the  corporations  discriminated  against. 

3.  But  the  most  difficult  proposition  to  answer,  made  by 
learned  counsel  for  appellant,  is  this:  That  the  supreme  court 
of  the  United  States,  in  Chicago  11.  B.  Co.  v.  Pontius,  157  U. 
S.  209,  15  Sup.  Ct.  Eep.  585,  held  that,  in  severing  the  uncon- 
stitutional from  the  constitutional  parts  of  a  statute,  a  court 
mav,  although  the  language  of  the  statute  clearly  embraces  all 
corporations,  affect  such  severance  by  looking  to  the  evidence 
in  each  particular  case,  and  llius  '■judicially  excluding  or  in- 
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eluding"  a  particular  corporation,  according  as  the  evidence  in 
each  case  may  show  that  the  business  of  such  corporation  does, 
or  does  not,  bring  it  within  tlie  purview  of  the  statute.  The 
statute  of  Kansas  in  that  case  is  as  follows:  "Every  railroad 
company  organized  or  doing  business  in  this  state  shall  be  li- 
able for  all  damages  done  to  any  employe  of  such  company,  in 
consequence  of  any  negligence  of  its  agents,  or  by  any  misman- 
agement of  its  engineers,  or  employes,  to  any  person  sustain- 
ing such  damages."  And  the  court  said  :  "It  is  now  contended 
that  the  plaintiff  was  a  bridge  builder;  that  this  legislation  only 
applied  to  employes  exposed  to  the  peculiar  hazards  incident  to 
the  use  and  operation  of  railroads;  that  the  railroad  could  not 
be  subjected  to  any  greater  liability  to  its  employes  who  were 
engaged  in  building  its  bridges  than  any  other  private  individual 
or  corporation  engaged  in  the  same  business;  and  that  the  stat- 
ute had  been  so  construed  in  this  case  as  to  make  the  company 
liable  to  its  employes  when  engaged  in  building  its  bridges,  not- 
witbstanding  bridge  building  was  not  accompanied,  and  had  noL 
been  treated  by  such  legislation  as  accompanied,  by  peculiar 
perils,  thus  discriminating  against  the  particular  corporation, 
irrespective  of  the  character  of  the  employment,  in  contraven- 
tion of  the  fourteenth  amendment.  But  the  difficulty  with  the 
argument  is  that  the  supreme  court  found  upon  the  facts  that, 
^''^  although  the  plaintiff's  general  employment  was  that  of  a 
bridge  carpenter,  he  was  engaged  at  the  time  the  accident  oc- 
curred, not  in  building  a  bridge,  but  in  loading  timber  on  a 
car  for  transportation  over  the  line  of  defendant's  road ;  and 
Missouri  Pac.  E.  E.  Co.  v.  Haley,  25  Kan.  35 ,  Union  Pac.  E.  E. 
Co.  V.  Harris,  33  Kan.  41 G,  G  Pac.  571,  and  Atchison  etc.  E. 
E.  Co.  V.  Koehler,  37  Kan.  -1G3,  15  Pac.  5GT,  were  cited,  in 
which  cases  it  was  held  that  a  person  employed  upon  a  con- 
struction train  to  carry  water  for  the  men  worldng  with  the 
train,  and  to  gather  up  tools  and  put  them  in  the  caljoose  or 
tool  car,  a  section-man  employed  by  a  railroad  company  to  re- 
pair its  roadbed,  and  to  take  up  old  rails  out  oC  its  track  and 
put  in  new  ones,  and  a  person  injured  while  loading  rails  on 
a  car  to  be  taken  to  other  portions  of  company's  road,  were  all 
within  the  provisions  of  the  act  in  question,  and  the  court  said : 
*In  this  case  the  plaintiff  was  injured  while  on  a  car  assisting 
in  loading  timbers  to  be  transported  over  defendant's  road  to 
some  other  point.  The  mere  fact  that  the  plaintiff's  regular 
employment  was  a  bridge  carpenter  does  not  affect  the  case,  nor 
does  it  matter  that  the  road  was  ne\\ly  constructed,  or  whether 
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it  was  in  regular  operation  or  not.  The  injury  happened  tO' 
the  plaintiff  while  he  Avas  engaged  in  labor  directly  connected 
with  the  operation  of  the  road,  and  the  statute  applies,  even 
though  it  should  be  given  the  construction  counsel  places  on  it.*" 
And  see  Chicago  etc.  E.  E.  Co.  v.  Stahley,  63  Fed.  363,  etc., 
11  C.  C.  A.  88." 

It  is  certainly  true  that  in  the  cases  cited  from  Kansas,  as 
also  the  case  we  have  heretofore  referred  to  of  Deppe,  supra, 
and  also  in  the  two  cases  of  j\IcAunich  v.  Mississippi  etc.  E.  E. 
Co.,  20  Iowa,  338,  and  Ney  v.  Dubuque  etc.  E.  E.  Co.,  20  lowa^ 
347,  the  court  did  look  to  the  evidence  to  see  -whether  the  per- 
son suing  was  or  was  not  an  employe,  and  further  whether, 
though  an  employe,  he  was  such  an  employe  as  was  actually 
engaged  at  the  time  in  the  operative  service  of  the  railroad — 
that  is,  service  connected  with  the  running  of  the  cars.  It  might 
be  said  that  the  thing  which  distinguishes  that  ^'*^  statute  from 
ours  is  that  in  the  Kansas  statute  and  the  Iowa  statute  the- 
words  "railroad  company'^  appear  on  the  face  of  the  statute, 
and  that  in  all  these  cases  from  Kansas  and  Iowa  the  courts 
had,  therefore,  statutes  on  the  face  of  which  the  words  "rail- 
road company"  appeared,  and  that  as  the  court  judicially  knew 
that  the  business  of  railroading  was  a  hazardous  business,  in- 
herently such,  and  as  the  statute  was  hence  the  exact  equivalent 
of  a  statute  framed  thus,  "Every  employe  of  any  corporation 
or  individual  whose  business  is  inherently  dangerous,"  there- 
fore all  the  court  did  was  to  see,  from  the  evidence,  whether 
the  employe  was  an  employe  of  a  railroad  corporation — ^that 
is,  equivalently,  of  a  corporation  whose  business  was  inherently 
dangerous.  In  other  words,  those  courts  might  say — and  this 
would  be  the  controlling  thought  on  that  view — that  they  found 
the  boundary  by  which  to  sever  in  the  language  of  the  statute 
itself,  "railroad  company,"  and  all  that  they  looked  to  the  evi- 
dence for  was  to  be  sure  that  the  particular  employe  was  an 
employe  of  the  kind  of  corporation  named  in  the  statute;  and 
hence  those  courts  would  say  that  in  none  of  these  decisions  did 
the  court  sever  the  unconstitutional  provisions  of  the  statute 
from  the  constitutional  by  looking  to  the  evidence,  but  solely 
by  the  words  "railroad  company"  found  on  the  face  of  the  stat- 
utes. 

We  have  said  that  above  line  of  thought  might  be  indulged 
in  for  the  purpose  of  siipporting  the  decisions  of  the  supreme 
courts  of  Kansas  and  Iowa  in  the  construction  of  their  statutes. 
And  we  may  say  that  tliat  line  of  thought  might  also  be  in- 
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voiced  in  the  hope  of  supporting  the  following  cases:  Leep  v. 
St.  Louis  etc.  E.  E.  Co.,  58  Ark.  407,  41  Am.  St.  Eep.  109,  25  S. 
W.  75;  St.  Louis  etc.  Ey.  Co.  v.  Paul,  64  Arlc.  83,  62  Am.  St. 
Eep.  154,  40  S.  W.  705;  and  also  Minneapolis  etc.  E.  E.  Co. 
V.  Herrick  (from  Minnesota,  affirmed),  127  U.  S.  210,  8  Sup. 
Ct.  Eep.  1176;  and  Chicago  E.  E.  Co.  v.  Pontius,  157  U.  S. 
209,  15  Sup.  Ct.  Eep.  585,  ^''^  affirmed  from  the  supreme  court 
of  Kansas.  But,  with  all  deference,  it  is  impossible  for  us  to  re- 
gard any  of  these  decisions  as  sound  on  this  point.  The  court 
did  not,  in  those  cases,  sever  the  statute,  so  as  to  divide  constitu- 
tional provisions  from  unconstitutional  provisions.  The  act  of 
the  court  in  each  and  every  one  of  these  cases  was  distinctly  not 
a  severance  of  a  statute,  separating  constitutional  from  unconsti- 
tutional provisions  in  the  statute,  all  of  the  provisions  appear- 
ing upon  the  face  of  the  statute.  The  act  of  the  court  was  an 
alleged  judicial  limitation  of  general  words  in  a  statute,  by  the 
evidence  in  each  case,  so  as  to  hold  one  employe  within  and 
another  employe  without  such  general  words.  Limitation  by 
judicial  construction  is  not  severance  of  a  statute.  Severance 
of  a  statute  takes  place  only  where  both  sets  of  provisions, 
constitutional  and  unconstitutional,  appear  upon  the  face  of  the 
statute  itself,  and  the  court  separates,  if  tlie  provisions  are  not 
interdependent,  the  constitutional  from  the  unconstitutional, 
and  strikes  from  the  statute  the  unconstitutional  provisions, 
leaving  the  constitutional  provisions  in  the  statute.  But  where, 
as  in  all  these  cases,  there  are  just  two  general  words,  "any 
employ e,''  what  the  court  does  is  simply  to  look  to  the  evidence 
in  each  case,  and  from  that  evidence  determine,  not  from  the 
provisions  on  the  face  of  the  statute,  whether  the  particular 
employe  is  or  is  not  the  kind  of  employe  falling  within  the 
supposed,  not  the  declared,  intent  of  the  act,  that  furnishes  a 
case,  not  for  a  severance  of  a  statute,  but  for  the  limitation,  by 
alleged  judicial  construction  of  general  words,  by  the  evidence 
in  the  case.  We  say  alleged  judicial  construction.  We  tliink 
it  is  judicial  legislation.  The  latter — that  is  to  say,  the  so- 
called  limitation  by  judicial  construction;  judicial  legislation  as 
we  conceive  it — is  never  permissible.  And  hence  we  think  all 
the  decisions  we  have  referred  to  on  this  point  clearly  unsound. 
The  difficulty  is  in  finding  the  true  test  as  to  when  a  statute 
may  be  severed.  That  test  clearly  is  this:  That  whenever  the 
court  finds  on  the  face  of  a  statute  a  number  of  difi:erent  pro- 
visions, ^"^^  some  constitutional  and  some  unconstitutional, 
there  it  may  sever,  if  they  be  not  interdependent,  between  tliese 
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provisions,  striking  out  the  constitutional ;  and,  let  it  be  marked, 
that  in  every  such  case  there  is  something  to  sever  between  on 
the  face  of  the  statute.  That  is  what  is  meant  by  the  severance 
of  a  statute.  But  wherever  a  court,  in  order  to  uphold  the  pro- 
visions of  a  statute  as  constitutional,  has  to  interpolate  in  such 
statute  provisions  not  put  there  by  the  legislature,  in  order,  by 
such  interpolation,  to  make  the  provision  which  the  legislature 
did  put  there  constitutional,  this  is  no  case  case  of  severance  in 
any  proper  legal  sense;  nor  is  it  in  any  legal  or  logical  sense  a 
proper  limitation  of  the  provisions  which  are  in  a  statute  by 
judicial  construction.  Such  action  by  a  court  is  nothing  less 
than  judicial  legislation  pure  and  simple. 

That  we  have  stated  the  true  test  clearly  appears  from  two 
decisions  of  the  United  States  supreme  court :  The  first.  United 
States  V.  Eeese,  92  U.  S.  214,  where  the  court  say,  as  to  the 
test  of  severance  of  a  statute,  "The  proposed  effect  is  not  to  be 
attained  by  striking  out,  or  disregarding  the  words  that  are  in 
the  section,  but  by  inserting  those  which  are  not  now  there. 
The  question,  then,  to  be  determined,  is  whether  we  can  intro- 
duce words  of  limitation  into  a  penal  statute,  so  as  to  make 
it  specific,  when,  as  expressed,  it  is  general  only.  It  would 
certainly  be  dangerous  if  the  legislature  could  set  a  net  large 
enough  to  catch  all  possible  offenders,  and  leave  it  to  the  courts 
to  step  inside,  and  say  who  could  be  rightly  detained,  and  who 
could  be  set  at  large.  This  would,  to  some  extent,  substitute 
the  judicial  for  the  legislative  department  of  the  government." 
And  consult  carefidly  the  cases  cited,  referring  to  the  IIcqsq 
case,  set  out  in  Iiosc's  Xotes  at  page  789.  The  other  case,  not 
referred  to  by  any  of  the  counsel  is  the  case  of  Baldwin  v. 
Franks,  120  U.  S."  685-690,  7  Sup.  Ct.  Rep.  656,  763,  to  which 
we  call  critical  attention.  The  court  say:  "In  United  States 
V.  Harris,  106  U.  S.  629,  1  ^"^^  Sup.  Ct.^  Eep.  601,  it  was  de^ 
cided  that  this  section  was  unconstitutional,  as  a  provision  for 
the  punishment  of  conspiracies  of  the  character  therein  men- 
tioned, within  a  state.  It  is  now  said,  however,  that  in  that 
case  the  conspiracy  charged  was  by  persons  in  a  state,  against 
a  citizen  of  the  United  States  and  of  the  state,  to  deprive  him 
of  the  protection  he  was  entitled  to  under  the  laws  of  that 
state,  no  special  rights  or  privileges  arising  under  the  constitu- 
tion, laws,  or  treaties  of  the  United  States  being  involved;  and 
it  is  argued  tluit,  although  the  section  be  valid  so  far  as  such 
an  offense  is  concerned,  it  is  good  for  the  punishment  of  those 
who  conspire  to  deprive  aliens  of  the  rights  guaranteed  to  them 
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in  a  state  by  the  treaties  of  the  United  States.  In  support  of 
this  argument  reliance  is  had  on  the  well-settled  rule  that  a 
statute  may  be  in  part  constitutional,  and  in  part  unconstitu- 
tional, and  that,  under  some  circumstances,  the  part  wliich  is 
constitutional  will  be  enforced,  and  only  that  which  is  uncon- 
stitutional rejected.  To  give  effect  to  this  rule,  however,  the 
parts — that  which  is  constitutional,  and  that  which  is  uncon- 
stitutional— must  be  capable  of  separation,  so  that  each  may  be 
read  by  itself.  This  statute,  considered  as  a  statute  punishing 
conspiracies  in  a  state,  is  not  of  that  character;  for  in  that  con- 
nection it  has  no  parts,  within  the  meaning  of  the  rule. 
Whether  it  is  separable,  so  that  it  can  be  enforced  in  a  terri- 
tory, though  not  in  a  state,  is  quite  another  question,  and  one 
that  we  are  not  now  called  on  to  decide.  It  provides,  in  gen- 
eral terms,  for  the  punishment  of  all  those  who  conspire  for 
the  purpose  of  depriving  any  person,  or  any  class  of  persons, 
of  the  legal  protection  of  the  laws,  or  of  equal  privileges  or  im- 
munities under  the  laws.  A  single  provision  [like  the  two 
words  in  this  statute],  which  makes  up  the  whole  section,  cm- 
braces  those  who  conspire  against  citizens,  as  well  as  those  who 
conspire  against  aliens — ^those  who  conspire  to  deprive  one  of 
his  rights  under  the  laws  of  a  state,  and  those  who  conspire 
to  deprive  him  of  his  rights  under  the  constitution,  laws,  or 
treaties  of  the  United  States.  The  limitation  ^''®  which  is 
sought  must  be  made,  if  at  all,  by  construction,  not  by  separa- 
tion.    This,  it  has  often  been  decided,  is  not  enough." 

This  language  is  decisive  of  the  unsoundness  of  the  view 
taken  by  tlie  supreme  courts  of  Iowa,  Kansas,  Arkansas,  and 
Ohio,  cited  above.  But,  it  may  be  said,  were  not  all  these  cases 
affirmed  by  the  supreme  court  of  the  United  States?  Certainly. 
But  why?  That  is  made  extremely  plain  by  the  supreme  court 
of  the  United  States  in  Tullis  v.  Lake  Erie  etc.  E.  E.  Co.,  175 
U.  S.  348,  20  Sup.  Ct.  Bep.  13G,  and  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  20  Sup.  Ct.  Eop.  518.  Chief  Justice 
Fuller  in  the  former  says  the  supreme  court  of  the  United 
States  accepted  the  construction  of  the  Arkansas  supreme  court 
"because  that  court  had  so  decided,"  and  also  distinctly  savs 
that  the  decision  of  the  supreme  court  of  Indiana  in  Pittslnirg 
etc.  E.  E.  Co.  V.  Montgomery,  152  Ind.  1,  71  Am.  St.  Eop. 
301,  49  K.  E.  582,  was  affirmed  because  the  supreme  court  of 
the  United  States  was  bound  to  accept  the  construction  put 
upon  an  Indiana  statute  by  the  supreme  court  of  Indiana. 
The  very  point  expressly  argued  in  the  Tullis  case  was  that 
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the  supreme  court  of  tlie  United  States  should  hold  the  Indiana 
statute  unconstitutional,  notwithstanding  the  decision  on  the 
Kansas,  Iowa,  and  Ohio  statutes,  because  of  the  particular 
pliraseology  of  the  Indiana  statute;  but  Chief  Justice  Fuller 
said  that  that  view  asked  the  United  States  supreme  court  "to 
disregard  the  interpretation  of  a  state  statute  by  the  court  of 
last  resort  of  a  state,  and,  by  adverse  construction,  to  decide 
that  the  state  law  was  repugnant  to  the  constitution  of  the 
United  States.  But,"  said  the  chief  justice,  "the  elementary 
rule  is  that  this  court  accepts  the  interpretation  of  a  statute  of  a 
state  affixed  by  the  court  of  last  resort  thereto."  And  so,  in 
Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28,  20  Sup.  Ct.  Eep. 
518,  the  court  was  asked  to  apply  the  doctrine  of  the  Reese, 
Harris,  and  Franks  cases  to  the  Texas  statute,  and  hold  it 
violative  of  the  fourteenth  amendment.  This  statute  provided : 
"Every  foreign  corporation  ^'"^  violating  any  of  the  provisions 
of  this  act,"  etc.,  just  as  the  Kansas  and  other  statutes  had 
paid  "railroad  corporations"  should  be  liable  to  all  their  em- 
ployes, without  reference  to  whether  engaged  in  its  operative 
service  or  not.  The  Texas  court  of  civil  appeals  held  that 
they  could  separate  this  language,  "any  of  the  provisions  of 
this  act,"  into  such  provisions  as  related  to  local  commerce,  and 
such  as  related  to  interstate  commerce,  and  so  upheld  their  act. 
Clearly  this  was  no  severance  of  the  act.  It  was  putting  into  the 
act  words  not  there.  It  was  determining  by  the  evidence  in  each 
case,  whether  the  commerce  was  local  or  interstate.  And  hence 
the  earnest  insistence  for  the  application  of  the  doctrine  of  the 
Eecse  and  other  cases  cited  above.  But  what  was  the  reply  of 
the  United  States  supreme  court?  That  in  those  cases  the  in- 
terpretation of  certain  statutes  of  the  United  States  w^as  in- 
volved, and  that  the  supreme  court  of  the  United  States,  inter- 
preting them  and  expressing  its  OAvn  opinion  originally,  as  to 
whether  this  sort  of  so-called  severance  could  be  indulged  in, 
distinctly  held  that  it  could  not;  but  that,  if  the  Texas  court 
of  civil  appeals  chose  to  put  that  sort  of  construction  on  its 
statute,  the  United  States  supreme  court  was  bound  to  accept 
that  construction,  and  had  no  j^ower  to  do  any  more  than  to 
determine  whether  the  statute,  so  construed,  violated  the  four- 
teenth amendment.  Says  Justice  ]\IcKenna,  speaking  for  the 
court:  "The  courts  of  Texas  have  like  power  of  interpreting  the 
statutes  of  Texas.  What  they  say  the  statutes  of  that  state 
mean,  we  must  accept  them  to  mean,  whether  it  is  declared  by 
liuiLling  the  objects  of  their  general  language,  or  by  separating 
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their  provisions  into  valid  or  invalid  parts'"— -c-iting  the  very 
cases  we  have  just  referred  to,  the  Tullis  case  and  the  Paul  case. 
It  is  perfectly  obvious  to  our  minds,  from  the  Reese  case, 
Harris  case,  and  the  Franks  case,  on  the  penal  and  criminal 
side  of  the  law,  as  well  as  from  Keokuk  Packet  Co.  v.  City  of 
Keokuk,  95  U.  S.  80,  and  tlie  many  cases  ref(n-red  to  in  Judge 
Rose's  notes  in  the  appendix  to  that  volume,  citing  the  ^"*  Keo- 
kuk case,  on  the  ci\il  side  of  the  law,  that  the  supreme  court 
of  the  United  States  distinctly  holds,  as  its  own  view,  that  the 
port  of  severance,  or  the  sort  of  so-called  limitation  by  judicial 
construction,  where  the  court  determines,  by  the  evidence  in 
each  case,  is  not  allowable.  The  distinction  is  put,  as  we  have 
stated,  in  the  clearest  possible  form  in  the  Franks  and  Reese 
cases,  supra.  Counsel  relies  on  this  Keokuk  case,  strongly,  to 
show  that  there  is  a  difference,  as  to  the  application  of  the  prin- 
ciple we  are  discussing,  between  penal  or  criminal  statutes  and 
civil  statutes.  The  language  of  Justice  Strong  at  the  conclu- 
sion of  the  opinion  is  very  broad ;  but  it  is  perfectly  plain,  when 
the  facts  are  looked  to,  that  severance  could  be  had  between 
two  provisions  in  the  statute.  One  provided  that  all  water  craft 
landing  at  an  improved  wharf  should  pay  certain  wliarfage  fees. 
Another  independent  section  provided  that  all  water  craft  land- 
ing at  any  part  of  Water  street,  for  a  distance  of  six  and  one- 
half  miles,  should  pay  wharfage  fees,  whether  there  was  any 
wharf  there  or  not.  The  court  held  that  it  was  constitutional 
to  require  fees  for  landing  at  an  improved  wharf,  l)ut  not  to 
require  fees  of  a  boat  landing  on  the  banl^s  of  the  river;  and 
as  both  sections  were  on  the  face  of  statute,  the  court  simply 
severed  between  them,  and  struck  out  the  unconstitutional  sec- 
tion. That  was  a  perfectly  proper  application  of  the  doctrine 
of  severance  between  the  provisions  of  the  statute.  And  so,  in 
the  case  of  Chicago  etc.  R.  R.  v.  Jones,  149  111.  3G1,  41  Am. 
St.  Rep.  293,  37  X.  E.  247,  counsel  will  clearly  see  that  the 
statute  had  two  sets  of  provisions.  One  related  to  unjust  dis- 
crimination in  transportation  charges ;  the  other,  to  extortionate 
charges.  The  supreme  court  of  Illinois  accordingly  severed  the 
unjust  discrimination  sections  from  the  sections  as  to  extortion, 
striking  from  the  statute  the  unjust  discrimination  sections 
which  had  been  held  unconstitutional.  Here,  again,  both  sets  of 
provisions  appeared  on  the  face  of  the  statute,  and  it  was  a 
proper  case  for  severance.  In  a  word,  learned  counsel  will  not 
fail  to  see,  upon  a  ^'^  critical  examination  of  all  the  cases  upon 
the  subject,  that  there  never  can  be  any  room  for  the  application 
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of  the  doctrine  as  to  severing  a  statute,  except  in  those  cases 
where  the  constitutional  provisions,  as  well  as  the  unconstitu- 
tional provisions,  both  appear  on  the  face  of  the  statute,  and 
that,  wherever  a  court  in  order  to  make  a  severance  has  to  in- 
sert in  a  statute  words  or  provisions  not  put  there  by  the  legis- 
lature, it  is  guilty  simply  of  judicial  legislation. 

We  wish  to  call  special  attention  to  the  further  fact  that  we 
are  not  alone  in  the  criticisms  we  have  indulged  in,  as  to  cer- 
tain courts  above.     Mr.  Freeman,  perhaps  the  profoundest  law 
analysist  living,  in  a  most  able  note  to  St.  Louis  etc.  Ey.  Co. 
V.  Paul,  G2  Am.  St.  Eep.,  at  top  of  page  181,  distinctly  states 
it  as  his  view  that  the  I.eep  case,  supra,  and  other  like  cases, 
cannot  be  upheld.     PL's  criticism  seems  to  be  ratlier  of  the 
supreme  court   of  the  United   States   for   affirming   those   de- 
cisions; but,  as  said  in  the  first  part  of  this  opinion,  his  criti- 
cism should  not  have  been  of  that  court,  but  of  the  state  su- 
preme courts,  for  the  construction  placed  by  them  upon  the 
statutes  of  their  respective  states.     As  pointed  out  in  the  TuUis 
caso,  and  the  "Waters-Pierce  Oil  Co.  case,  the  United   States 
supreme  court  was  helpless,  being  bound  by  the  construction 
adopted  by  the  said  state  supreme  courts,  and,  as  we  have  pointed 
out,  took  special  pains  to  say  that  it  affirmed  the  cases  simply 
])ecause  it  was  so  bound.     It  is  said,  and  correct!  v,  that  if  we 
Avcre  to  place  upon  this  statute  the  construction  that  the  legis- 
lature only  meant  such  corporations  as  had  a  business  inherently 
dangerous,  the  supreme  court  of  the  United  States  would  be 
bound  to  accept  that  construction,  and,  accepting  it  would  un- 
doubtedly affirm  our  judgment.     But  we  must  carefully  ascer- 
tain, and  fearlessly  uphold,  in  every  case,  the  conclusion  which, 
on  our  consciences,  Ave  think  clearly  right,  without  reference 
to  results  in  a  higlicr  tribunal.     This  court  neither  seeks  affirm- 
ance, nor  fears  reversal,  at  the  hands  of  the  LIuited  States  su- 
preme court.     It  is  concerned  alone  to  ^^^  find  the  right,  and 
to  maintain  it.     Of  course,  if  the  cases  invoked  by  the  very 
able  counsel  for  appellant  from  the  United  States  supreme  court 
maintained  the  doctrine  that  a  statute  like  this,  using  the  words 
'"any  corporation,^'  could  be  either  severed,  or  limited,  by  the 
so-called  judicial  construction,  restraining  its  general  terms  by 
the  evidence  in  each  case,  so  as  to  exclude,  or  include,  accord- 
ing to  the  testimony  in  each  varying  case — that  is  to  say,  if  that 
court  had  meant  and  declared  that  doctrine  as  the  original  view 
of  that  court — we  would  be  bound  to  accept  that  view,  since  that 
court  is  an  ajipellate  court  from  this,  where  federal  questions  are 


Oct.  1902.]     Ballard  v.  Mississiiti  Cotton  Oil  Co.         497 

involved.  But  it  is  made  by  the  United  States  supreme  court 
perfectly  plain  that  the  original  view  of  tliat  court,  on  this  sub- 
ject of  severance  and  limitation  by  judicial  construction,  is  ut- 
terly at  Avar  with  the  view  of  the  courts  we  have  quoted  from,  as 
■explicitly  declared  in  the  Franks,  Harris  and  Eeese  cases,  and 
that  all  those  cases  were  affirmed  by  the  supreme  court  of  the 
United  States  because,  and  only  because,  it  was  compelled  to 
iiccept  the  construction  placed  by  the  respective  state  su])reme 
courts  upon  the  statutes  of  their  states,  and  had  no  power,  such 
construction  being  accepted,  to  decide  anything  else,  except  the 
<|uestion  whether  tliose  various  statutes,  so  construed,  violated 
the  fourteenth  amendment. 

But,  fourth,  it  is  objected  that  in  the  Mackay  case  the  su- 
preme court  of  the  United  States  distinctly  held  that  it  was 
exclusively  witliin  legislative  discretion  whether  these  liabilities 
^'should  be  applied  to  common  carriers  by  canal  and  stage-coach, 
and  to  persons  and  corporations  using  steam  in  manufactories" : 
iind  it  is  said  that  there  is  nothing  inherently  dangerous  in  the 
business  of  a  canal  carrier  or  of  a  stage-coach.  Whether  this 
is  true  as  applied  to  canals  is  not  so  clear.  It  does  seem  diffi- 
cult to  find  any  inherent  danger  in  the  business  of  stage-coach- 
ing; but,  as  we  have  heretofore  remarked,  we  do  not  under- 
stand the  dangerousness  of  a  business  to  be  the  only  distinc- 
tive difference  on  which  such  statutes  may  be  upheld.  ^^^  On 
the  contrary,  we  understand  the  United  States  supreme  court 
to  hold  that  such  statutes  may  be  upheld,  if  they  are  based  in 
their  classification  upon  any  substantial  and  essential  differences 
between  the  natures  of  the  businesses  of  the  favored  corporations 
or  individual  employers  and  the  natures  of  the  businesses  of 
all  other  corporations  or  individual  employers.  It  may  be 
further  said,  very  properly,  that  what  the  supreme  court  said 
about  canals  and  stage-coaches  was  quoted  from  the  Iowa  su- 
preme court,  and  was  clearly  obiter  dicta. 

5.  It  is  objected  that  the  United  States  supreme  court  de- 
cisions Avould  uphold  this  statute  upon  the  gi'ound  that  it  is 
perfectly  competent  to  confer  upon  the  employes  of  all  cor- 
porations these  remedies  and  rights,  whilst  denying  them  to 
natural  persons,  because,  and  only  because,  of  the  fact  that  they 
are  corporations,  the  creatures  of  the  state,  existing  and  draw- 
ing all  their  vast  privileges  from  the  state.  It  is  said  that 
these  considerations  constitute  sucli  a  great  difference  between 
the  natural  person  and  the  corporation  as  to  uphold  such  legis- 
lation. And  Gulf  etc.  Ey.  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup. 
Am.  St.  Eep.,  Vol.  95—32 
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Ct.  Eep.  255^  is  cited,  the  court  saying  there  "that  it  was  a 
sufficient  answer,  in  that  case,  to  the  argument  that  the  act 
would  be  valid  if  it  extended  the  penalties  to  all  corporations, 
and  that  as  a  matter  of  fact  that  statute  did  not  so  extend  the 
penalties  to  all  corporations."  But  this  is  far  from  decision  to 
that  effect.     It  is  a  mere  comment  arguendo. 

iVgain,  it  is  said  that  in  Pacific  Express  Co.  v.  Seibert,  142 
TJ.  S.  352,  12  Sup.  Ct.  Eep.  250,  it  was  held  that  "the  con- 
stitution is  not  violated  by  special  legislation,  applied  equally 
to  artificial  bodies";  and  numerous  cases  are  cited  from  Juds^e 
Eose's  notes  on  this  case  to  sustain  this  proposition.  But  the 
perfect  answer  to  this  is  that  all  these  are  cases  as  to  the 
power  of  taxation,  a  subject  wholly  different  from  that  under 
investigation  here.  And  this  distinction  is  clearly  pointed  out 
in  Connelly  v.  Union  Pipe  Co.,  184  TJ.  S.  5G2,  22  Sup.  Ct. 
Eep.  440,  where  the  court  says :  '"It  is  ^*^  sufficient  to  say  tliat 
those  cases  had  reference  to  the  taxing  power  of  the  state,  and 
involved  considerations  that  could  not,  in  the  nature  of  things, 
apply  to  a  state  enactment  like  the  one  involved  in  the  present 
case.  A  state  may,  in  its  wisdom,  classify  property  for  the  pur- 
poses of  taxation,  and  the  exercise  of  its  discretion  is  not  to  be 
questioned  in  a  court  of  the  United  States  so  long  as  the  classi- 
fication does  not  invade  the  rights  secured  by  the  constitution 
of  the  United  States.  But  a  different  consideration  controls 
when  a  state  by  legislation  seeks  to  regulate  the  enjoyment  of 
rights  and  the  pursuit  of  callings  connected  with  domestic 
trade." 

Finally,  in  aid  of  our  view,  we  refer  to  the  fact  that  chapter 
65,  page  82,  of  the  acts  of  1898,  which  consolidated  the  rights  of 
action  given  by  section  663  of  the  code  of  1892,  expressly  uses, 
as  it  ought  to  have  done,  the  words  "person  or  corporation."  It 
provides:  "Whenever  the  death  of  any  person  shall  be  caused 
by  any  wrongful  or  negligent  act  or  omission,  or  by  such  un- 
safe character,  ways  or  appliances,  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  or  damaged  therel)y  to 
maintain  an  action  and  recover  damages  in  respect  thereof,  and 
such  deceased  person  shall  have  left  a  widow  or  children,  or 
both,  or  husband,  or  father,  or  mother,  or  sister,  or  brother, 
the  person  or  corporation,"  etc. 

Our  conclusion,  after  the  most  careful  and  protracted  con- 
sideration, is  that  section  1  of  the  act  of  1898  (Acts  1898,  p. 
85,  c.  06),  violates  the  fourteenth  amendment  of  the  constitu- 
tion of  the  L'nited  States  in  that  it  imposes  restrictions  upon  all 
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corporations,  without  reference  to  any  difference  arising  out  of 
the  natures  of  their  businesses,  which  are  not  imposed  upon 
natural  persons,  and  thus  denies  to  corporations  the  equal  pro- 
tection of  the  law,  "We  are,  therefore,  constrained  to  declare 
the  said  act  unconstitutional.  The  legislature,  soon  to  meet, 
can  readily  frame  an  appropriate  act  not  open  to  these  objec- 
tions. 

^^^  Affirmed. 


The  Principles  Involred  in  the  Principal  Case  are  considered  in  the 
monoo-raphic  note  to  St.  Louis  etc.  Ey.  Co.  v.  Paul,  62  Am.  St.  Eep, 
165-182.  A  statute  making  railroad  and  other  corporations  liable 
for  injiiries  to  their  employes  resulting  from  the  negligence  of  co- 
employes  is  held  constitutional  in  Pittsburgh  etc.  Ey.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  71  Am.  St.  Eep.  SOI,  49  N.  E.  582.  See,  too, 
Callahan  v.  St.  Louis  etc.  E.  E.  Co.,  170  Mo.  473,  94  Am.  St.  Eep. 
746,   71  S.   W.   208. 
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WERTIIEIMER-SWARTS  SHOE   COMPAXY  v.   UXITED 
STATES  CASUALTY  COMPAXY. 

[172   Mo.   135,  72   S.   W.   635.] 

INSURANCE— Construction  of  Policy.— A  clar.je  in  an  insur- 
ance policy  indemnifying  the  insured  against  loss  resulting  from 
tliQ  accidental  discharge  of  an  automatic  fire  extinguisher,  which 
requires  the  insured  to  iaimediately  notify  the  company  of  any 
known  defect  which  shall  render  such  extinguisher  more  than 
usually  hazardous  and  cause  such  defect  to  be  immediately  repaired, 
iias  reference  only  to  a  defect  in  the  extinguisher  itself  and  not  to 
any  other  contrivance  in  the  establishment  of  the  insurea.  (p. 
505.) 

INSURANCE.— Negligence  of  the  insured,  his  agent,  servant, 
or  others,  not  amounting  to  fraud,  though  the  direct  cause  of  an 
accident  and  loss,  is  covered  by,  and  does  not  defeat,  a  policy  of 
insurance,      (p.  506.) 

INSURANCE— Willful  Act  of  Negligence.— A  negligent  act 
of  a  servant  in  causing  a  loss,  under  an  accident  policy,  of  which 
the  insured  master  knew  nothing,  cannot  be  imputed  to  the  latter 
as   his   willful  act   of  negligence,     (p.   506.) 

INSURANCE— Preservation  of  Property.— A  provision  in  an 
accident  insurance  policy  that  it  does  not  cover  loss  or  damage 
caused  by  the  neglect  of  the  insured  to  use  all  reasonable  means 
to  save  and  preserve  the  property  insured  refers  to  the  means,  to 
be  used  after  the  accident  causing  the  loss,  to  prevent  greater 
lo<5s  than  is  necessary,  but  it  does  not  refer  to  any  act  of  negli- 
gence causing  the  accident  and  loss.     (p.  507.) 

INSURANCE— Construction  of  Policy.— If  any  doubt  exists 
8!^  to  the  meaning  of  a  clause  in  an  accident  insurance  policy,  it 
must  be  construed  most  favorable  to  the  insured,     (pp.  507,  50S.) 

Lyon  &  Swart?,  for  tlie  appellant. 

P.  Werner  and  W.  E.  Fisse,  for  the  respondent. 
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*'*i  YALLIAXT,  J.  This  is  a  suit  on  a  policy  insuring 
against  the  accidental  discharge  of  an  automatic  sprinkling  ap- 
paratus designed  as  a  iire  extinguisher,  erected  in  plaintiff's  es- 
tablishment. 

The  terms  of  the  policy  covered  loss  or  damage  to  the  limit 
of  seven  thousand  five  hundred  dollars  to  property  in  plaintiff's 
shoe  factory,  caused  ''by  the  accidental  discharge  or  leakage  of 
water  from  the  automatic  sprinkler  system"  in  plaintiff's  place 
of  business. 

The  petition  set  out  the  terms  of  the  policy,  and  averred 
r-hat  plaintiff's  goods  were  damaged  to  the  amount  named  by  the 
accidental  discharge  of  the  apparatus,  etc. 

The  answer  admitted  the  issuance  of  the  policy,  denied  all 
other  averments,  and  set  up  several  affirmative  defenses  foimded 
on  certain  clauses  in  the  policy  therein  pointed  out,  viz.,  clause 
7,  which  requires  the  assured  to  immediately  notify  the  com- 
pany in  writing  of  any  known  defect  in  the  apparatus  rendering 
it  more  than  usually  hazardous,  to  cause  it  to  be  repaired  and 
in  the  meantime  use  such  additional  precaution  as  safety  re- 
quired. Then  it  stated  that  a  defect  known  to  plaintiff  existed 
at  the  time  of  the  accident  and  had  existed  for  a  long  time  be- 
fore, which  defect  consisted  in  hooks  attached  to  iron  shutters 
in  the  building  that  were  suffered  to  become  worn  or  bent  so 
that  when  tlie  shutters  were  closed  the  hooks  so  adjusted  them- 
selves or  were  so  adjusted  by  plaintiff  or  its  servant  as  to  ex- 
tend over  and  catch  upon  a  pipe  in  the  sprinkler  machine  and 
^■*^  thereby  render  the  system  unsafe  and  more  than  usually 
hazardous,  for  that  when  a  force  would  be  applied  to  the  shutter 
it  was  liable  to  break  the  pipe;  that  plaintiff  failed  to  notify 
defendant  of  this  defect,  failed  to  repair  it  and  failed  to  use 
additional  precautions  in  regard  thereto.  Also  clause  9,  which 
declares  that  the  policy  does  not  cover  loss  resulting,  among 
other  causes,  from  "the  willful  act  of  the  assured,  or  by  the 
neglect  of  the  assured  to  use  all  reasonable  means  to  save  and 
preserve  the  property  insured  hereunder  ....  nor  from  any 
loss  or  damage  caused  by  an  employe  of  the  assured  under  twelve 
years  of  age."  Then  the  answer  states  that  tlie  damage  resulted 
from  the  willful  act  of  the  plaintiff  in  this;  that  on  the  date 
of  the  alleged  injury  ^'certain  large  and  heavy  iron  fire  shutters 
at  one  of  the  windows  in  the  sixth  story  of  the  building  occu- 
pied by  pliiintiff,  and  mentioned  in  said  policy  of  insurance, 
were  partly  but  not  tightly  closed    by  the  servant?  and  agents 
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of  the  plaintifF,  and  certain  hooks  or  rods  attached  to  said 
shutters,  and  intended  to  be  fastened  in  the  sill  of  said  win- 
dow, in  order  to  form  brace  rods  to  prevent  the  closing  of  said 
shutters  when  opened,  were  by  the  servants,  agents  and  em- 
ployes of  the  plaintiff,  voluntarily,  intentionally  and  deliberately 
fastened  to  or  hooked  around  and  over  a  pipe  forming  part  of 
said  automatic  sprinkler  system,  said  pipe  being  located  under- 
neath a  workbench  in  said  sixth  story,  near  to  the  said  window, 
and  at  about  the  height  of  the  said  window  sill.  That  because 
of  being  so  fastened  to  the  sprinkler  pipe  aforesaid,  by  means 
of  said  brace  rods,  the  movement  or  swaying  of  one  or  both  of 
the  said  iron  shutters  produced  a  pulling  strain  on  the  sprinkler 
pipe,  and  by  said  strain  the  pipe  was  bent  and  broken  and  water 
was  discharged  at  the  point  of  the  breakage  so  caused  by  the 
willful  act  of  the  plaintiff's  servants  and  employes. 

"And  defendant  says  that  said  discharge  of  water  would  not 
have  occurred,  nor  would  the  alleged  injury  of  plaintiff's  goods 
have  ensued,  except  for  the  aforesaid  voluntary  and  willful  con- 
duft  of  the  servants  and  **^  employes  of  the  plaintiff,  and  that 
by  the  said  conduct  of  its  servants  and  employes,  the  plaintiff's 
goodo  in  the  premises  aforesaid  were  by  the  plaintiff  voluntarily 
exposed  to  great,  unnecessary  and  needless  danger,  and  to  a  risk 
not  within  the  contemplation  of  said  policy  of  insurance,  and 
not  insured  agaiiist  by  this  defendant." 

And  that  the  plaintiff's  loss  resulted  from  its  own  neglect  to 
to  use  all  reasonable  means  to  save  and  protect  the  insured 
property,  in  this,  to  wit,  that  the  window  shutters  above  men- 
tioned were  provided  with  certain  devices  for  closing  and  fast- 
ening the  same,  which  plaintiff  suffered  to  become  defective  so 
that  they  would  not  close  as  they  were  designed  to  do,  and  that 
in  consequence,  the  servants  of  plaintiff,  the  day  before  the  ac- 
cident, being  unable  to  fold  the  rods  in  their  proper  places, 
allowed  them  to  project  into  the  room  and  either  fastened  them 
on  the  pipe  of  the  sprinkler,  or  left  them  where  they  were  liable 
to  fall  on  it,  and  the  consequence  was  that  on  the  next  day, 
Sunday,  when  everybody  was  absent  from  the  premises  the  iron 
window  shutters  swayed  and  put  a  strain  on  the  pipe  through 
one  of  the  rods,  and  thereby  broke  the  pipe  and  the  apparatus 
was  discharged;  that  plaintiff's  servants  had,  "for  a  consider- 
able time  prior  to  the  injury  complained  of,"  fastened  the  rods 
to  the  pipe  in  that  way,  and  plaintiff  knew  it  or  would  have 
known  it  if  it  had  exercised  ordinary  care  and  that  it  had  never 
instructed  its  servants  not  to  do  so. 
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A  further  defense  set  up  in  the  answer  was  that  it  was  shown 
by  a  schedule  attached  to  the  policy  that  the  value  of  the  prop- 
erty covered  was  $75,000  and  the  policy  provided  that  if  at 
the  date  of  an  accident  thereunder  the  value  of  the  property 
should  exceed  that  amount  the  defendant  should  not  be  liable 
''for  more  than  such  proportion  of  the  aggregate  liability  here- 
under than  the  cash  value  so  stated  in  said  schedule  shall  bear 
to  the  total  cash  value  of  such  property  at  the  time  of  said  loss," 
and  the  answer  averred  that  the  value  of  the  property  at  the 
time  of  the  accident  was  $125,000.     RepW,  general  denial. 

^'^*  There  is  little,  if  any,  dispute  about  the  facts.  Plaintiff's 
establishment,  which  is  a  shoe  factory,  was  supplied  with  an 
automatic  sprinkler.  It  was  a  device  having  pipes  running 
through  the  factory,  under  the  workbenches,  etc.,  designed  to 
discharge  water  into  the  building  in  case  of  accidental  fire.  It 
M^as  set  to  discharge  itself  when  the  temperature  about  it  should 
reach  a  given  degree.  But  it  was  of  such  a  character  that  it  was 
liable  to  be  discharged  by  accident,  and  so  to  flood  the  premises 
with  water  when  there  was  no  fire  to  be  extinguished.  It  was  to 
indemnify  the  plaintiff  against  such  accidental  discharge  that 
this  contract  of  insurance  was  entered  into. 

The  windows  in  plaintiff's  factory  were  provided  with  iron 
shutters  for  the  fastening  of  which,  when  closed,  there  were 
iron  bars,  and  for  holding  them  open  during  the  day  there  were 
iron  brace  rods  about  three  feet  long  with  hooks  at  the  end  to 
fit  into  eyelets  on  the  sills.  When  the  shutters  were  closed  the 
bars  were  designed  to  be  thrown  into  a  socket  to  hold  them  and 
the  brace  rods  were  to  be  folded  on  the  window  sills.  The  duty 
of  closing  these  shutters  and  adjusting  the  bars  and  brace  rods 
for  the  windows  near  his  workbench,  devolved  on  an  employe  of 
plaintiff  named  Whittaker,  aged  nineteen  years,  who  had  been 
in  the  employ  of  plaintiff  about  three  weeks  and  whose  main 
work  was  cutting  shoe  tongues.  There  was  a  pipe  of  the 
sprinkler  under  Whittaker's  workbench,  but  he  testified  that 
he  did  not  know  what  it  was  and  that  no  one  had  instructed  him 
in  regard  to  it.  There  was  testimony,  however,  tending  to  show 
that  he  had  been  instructed  in  the  manner  of  closing  the  shut- 
ters, throwing  the  bars  and  folding  the  brace  rods.  He  testified 
that  during  the  two  or  three  weeks  he  was  engaged  in  work  there 
he  had  usually  closed  the  shutters  to  the  window  in  question, 
and  instead  of  folding  the  brace  rods  on  the  window  sill  had 
draAvn  them  into  the  room  and  laid  them  on  the  sprinkler  pipe. 
At  closing  time  on  the    Saturday  evening    before  the    accident 
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after  closing  the  shutters  *^''*  to  the  window  nearest  his  work- 
bench, he  experienced  some  difficulty  in  throwing  the  bar  that 
was  to  hold  them  closed,  so  he  merely  closed  them  and  drew  the 
brace  rods  into  the  room  and  laid  them  on  the  sprinkler  pipe. 
He  said :  "I  closed  them  as  usual,  putting  the  rods  over  the 
pipes,  and  I  could  not  close  the  bar,  and  I  stayed  there  until 
everybody  had  gone  and  finally  could  not  close  it  and  left.  Q. 
Did  you  ask  anybody  to  help  you  to  close  it,  did  you  do  any- 
thing about  getting  anybody  ?  A.  There  was  no  one  there. 
.  .  .  .  Q.  What  reason  did  you  have  for  going  away  and  leaving 
the  shutters  and  rods  in  that  condition?  A.  I  never  was  told 
any  different,  I  thought  the  pipe  would  support  the  rods,  hold 
the  shutter.'^ 

It  appears  that  on  the  next  day,  Sundav,  in  the  afternoon, 
when  tlicre  was  no  one  at  the  factory,  the  unfastened  shutter 
was  blown  open  by  the  wind,  pulling  the  brace  rod  which  was 
attached  by  its  hook  to  the  sprinkler  pipe  with  it,  breaking  the 
pipe's  connection,  and  causing  the  sprinkler  to  be  discharged. 
The  apparatus  was  supplied  with  an  automatic  fire  alarm, 
which  immediately  gave  notice  to  the  fire  department,  and  in 
fifteen  minutes  the  salvage  corps  was  on  hand  and  the  deluge 
was  stopped. 

The  parties  selected  arbitrators,  one  each,  wlio  agreed  on  the 
award  of  $G,850.15,  which  amount  with  interest  was  the  jury's 
assessment  of  damages.  There  was  testimony  tending  to  show 
that  at  the  time  of  the  accident  the  value  of  the  property  covered 
by  the  policy  did  not  exceed  $75,000. 

The  cause  was  tried  by  a  special  jury,  called  at  the  instance 
of  the  defendant,  the  verdict  was  for  the  plaintiff  for  $7,158.21. 
Defendant  filed  a  motion  for  a  new  trial  which  the  court  sus- 
tained, assigning  as  the  ground  tlierefor  that  it  had  given  erron- 
eous instructions.  From  the  order  granting  a  new  trial  the 
plaintiff  appeals. 

The  points  presented  in  the  brief  for  respondent,  as  relating 
to  the  instructions  are,  that  the  first  instruction  ^'*'*  for  the 
plaintiff  was  erroneous,  the  modification  by  the  court  of  the 
fourth  instruction  as  asked  by  defendant  was  erroneous,  and  that 
the  peremptory  instruction  for  defendant  should  have  l)een 
"iven.  The  purport  of  the  instructions  com])lained  of  will  l)e 
referred  to  hereinafter. 

1.  Our  attention  is  first  directed  to  the  issues  made  by  the 
pleadings. 
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The  answer  sets  up  several  affirmative  defenses  founded  on 
certain  clauses  in  the  policy  making  conditions  in  the  insurance. 
Ot  these  the  first  pleaded  is  clause  7,  which  is:  '"The  assured 
shall  immediately  notify  the  company  in  writing  of  any  known 
defect  which  shall  render  the  said  sprinkler  system  more  than 
usually  hazardous,  and  he  shall  cause  such  defect  to  be  imme- 
"diately  repaired,  and  shall  in  the  meantime  use  such  additional 
precaution  as  may  be  required  for  safety."  Then  the  answer 
sets  up  as  a  breach  of  that  condition  the  alleged  defect  in  the 
fastening  of  these  window  shutters  and  the  manner  of  their  use. 
That  defense  rests  on  a  misconception  of  the  meaning  of  the 
policy  on  that  point.  The  reference  made  in  that  clause  of  the 
policy  is  to  a  defect  in  the  sprinkling  machine  against  whose 
accidental  discharge  the  contract  for  indemnity  Avas  entered 
into.  The  clause  has  no  reference  to  a  defect  in  the  fastenings 
of  the  window  shutters  nor  to  any  other  contrivance  in  the 
plaintiff's  establishment. 

Clause  9  is  as  follows : 

•'9.  This  policy  does  not  cover  loss  or  dam.ago  resulting  from 
the  explosion,  rupture,  collapse  or  leakage  of  sloam  boilers  or 
steam  pipes;  nor  resulting  from  any  interruption  of  business  or 
stoppage  of  any  work  or  plant ;  nor  residting  from  freezing ;  nor 
resulting  from  iire  or  violation  of  law;  nor  resulting  from  or 
caused  by  the  willful  act  of  the  assured,  or  by  the  neglect  of  the 
assured  to  use  all  reasonable  means  to  save  and  preserve  the 
property  insured  hereunder;  nor  resulting  from  or  caused  by 
invasion,  insurrection,  riot,  civil  war  or  commotion  or  military 
or  usurped  power,  ^'*'  or  by  order  of  any  civil  authority;  nor  re- 
sulting from  or  caused  by  earthquakes  or  cyclones,  or  by  blast- 
ing or  explosions  of  any  kind ;  or  by  the  fall  or  collapse  of  any 
building  or  buildings;  nor  does  this  policy  cover  any  loss  or 
damage  to  accounts,  bills  or  currency,  deeds,  evidences  of  debt, 
money,  notes  or  other  securities,  curiosities,  drawings,  jewels, 
manuscripts,  medals  or  models;  nor  any  loss  or  damage  caused 
by  an  employe  of  the  assured  under  twelve  years  of  age." 

The  answer  founds  two  defenses  on  this  clause,  viz..  tliat  the 
injury  -resulted  from  and  was  caused  by  the  willful  act  of  the 
plaintiif'';  second,  that  it  was  caused  by  plaintiff's  failure  to 
"use  all  reasonable  means  to  save  and  preserve  the  property  in- 
sured." 

In  support  of  the  charge  that  the  injury  was  caused  l)v  the 
willful  act  of  the  plaintiff,  the  answer  specifies  that  the  servant 
in  closing  those  window  shutters  "voluntarily,  intentionally  and 
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deliberately  placed  the  brace  rods  with  their  hooks  over  the  pipes 
of  the  sprinkler  with  the  result  that  wiien  the  shutter  swayed 
the  rods  pulled  the  pipe  out  of  connection."  Even  if  the  willful 
act  of  a  servant  could  be  construed  in  that  connection  as  the 
willful  act  of  the  master,  which  is  not  conceded,  still  there  is 
nothing  in  the  answer  to  indicate  that  the  servant  intended  to 
set  the  sprinkling  machine  in  operation. 

The  most  that  can  be  said  of  the  conduct  of  the  servant  as 
there  stated  is  that  he  was  negligent.  It  is  not  stated  that  he 
knew  tliat  the  consequence  of  putting  the  rods  where  he  did 
would  be  the  discharge  of  the  machine.  There  is  scarcely  ever 
a  negligent  act  that  has  not,  somewhere  in  its  source,  some  act 
having  the  appearance  of  having  been  intentionally  done.  The 
servant  intentionally  laid  the  rods  on  the  pipe,  but  he  did  not 
intentionally  discharge  the  sprinking  apparatus.  A  man  some- 
times intentionally  throws  down  a  lighted  match,  but  it  does 
not  necessarily  follow  that  he  thereby  intentionally  caused  the 
conflagration  that  was  started  as  a  result  of  his  match  falling 
where  it  did  the  mischief.  Mere  negligence,  even  of  the  insured 
^^^  himself,  does  not  defeat  the  policy.  "Mere  carelessness  and 
negligence,  however  great  in  degree,  of  the  insured,  or  his  ten- 
ants or  servants,  not  amounting  to  fraud,  though  the  direct 
cause  of  the  fire,  are  covered  by  the  policy.  Indeed,  one  of  the 
principal  objects  of  insurance  against  fire  is  to  guard  against 
the  negligence  of  servants  and  others;  and,  therefore,  while  it 
may  be  said  generally  that  no  one  can  recover  compensation  for 
an  injury  which  is  the  result  of  his  own  negligence  or  want  of 
care,  the  contract  of  insurance  is  excepted  out  of  the  general 
rule.  Xor  does  it  make  any  difference  whether  the  negligence 
is  that  of  the  insured  himself  or  of  others.  The  law  looks  only 
at  tbe  proximate  cause  of  the  loss" :  2  May  on  Insurance,  4th 
ed.,  sec.  408. 

The  specifications  in  the  answer  under  this  head  are  not  suf- 
ficient to  support  tlie  general  charge  that  the  damage  com- 
plained of  was  the  result  of  the  willful  act  of  the  plaintifi^,  and 
therefore  tliere  is  no  such  issue  in  the  case. 

The  second  defense  under  this  ninth  clause  is  founded  on  the 
subdivision  which  declares  that  the  policy  does  not  cover  loss  or 
damage  "caused  by  the  neglect  of  the  assured  to  use  all  reason- 
able means  to  save  and  preserve  the  property  insured  here- 
under." In  support  of  that  charge  the  answer  reiterates  what 
was  before  averred  in  regard  to  the  defect  in  the  shutter  ap- 
pliances and  their  uses,  and  that  plaintiff  had  sufi'ered  them  to 
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become  defective  and  remain  so,  and  had  failed  to  instruct  its 
servants  not  to  fasten  the  rods  to  the  sprinkler  pipes. 

The  ''reasonable  means"  to  secure  and  preserve  the  property 
referred  to  in  that  subdivision  of  clause  9  is  means  to  be  used 
after  the  accidental  discharge  of  the  machine  to  prevent  greater 
loss  than  necessary.  It  has  no  reference  to  the  care  the  plain- 
tiff should  take  to  prevent  the  accident.  The  terms  to  "^save 
and  preserve  the  property  insured  hereunder"  carry  the  mean- 
ing of  property  in  peril  and  in  need  of  preserving,  and  in  the 
connection  used  it  can  have  no  other  reference  ^'*'^  than  the  oc- 
currence  of  the  peril   insured   against. 

Clause  3  of  the  policy  is:  "In  the  event  of  loss  hereunder, 
l.he  assured  shall  immediately  protect  the  property  from  further 
damage,  separate  the  damaged  property  and  put  it  in  the  best 
possible  order.  He  shall  make  a  complete  inventory,"  etc. 
Whilst  that  clause  prescribes  certain  duties  to  be  performed  by 
the  assured  in  case  of  loss,  yet  it  does  not  in  express  terms  ex- 
cept from  the  insurer's  liability  loss  which  might  have  been 
avoided  notwithstanding  the  accident,  if  the  assured  had  used 
all  reasonable  means  at  that  time  to  secure  and  preserve  the 
property  insured.  The  subdivision  of  clause  9  now  under  dis- 
cussion supplements  the  requirement  of  clause  3,  and  excepts 
such  avoidable  loss  from  the  risk  taken  by  the  insurer. 

If  we  should  construe  this  clause  to  mean,  as  defendant  con- 
tends, that  the  plaintiff  cannot  recover  for  the  damage  to  his 
goods,  if,  by  reasonable  care,  he  could  have  guarded  against  the 
accident,  then  it  takes  all  the  life  out  of  the  policy  and  renders 
the  defendant  liable  only  when  the  plaintiff  and  his  servants 
have  been  without  negligence.  Wliat  indemnity  would  there  be 
in  an  insurance  policy  purporting  to  cover  property  in  a  factory 
like  this,  where  there  are  perhaps  hundreds  of  servants,  if  the 
insurer  were  liable  only  in  case  no  one  was  negligent?  If  the 
insurer  did  not  intend  by  this  policy  to  take  the  risk  of  negli- 
gence of  the  insured,  why  did  it  specify  tlwit  it  did  not  take  the 
risk  of  loss  by  the  insured's  willful  act,  and  if  it  did  not  intend 
to  take  the  risk  of  the  negligence  of  plaintiff's  servants  over 
twelve  years  of  age,  why  did  it  specify  that  it  did  not  take  the 
risk  of  the  negligence  of  a  servant  under  the  age  of  twelve 
years?  If  there  was  any  doubt  as  to  this  construction  of  Uie 
clause  in  question,  if  it  was  as  susceptible  of  tlie  construction 
contended  for  by  defendant  as  of  that  above  given,  the  rules  of 
construction  would  require  us  to  construe  it  most  favorable  to 
the  insured,  as  the  following  cases  cited  in  the  brief  of  appellant 
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hold:  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  517,  518;  Loiiis- 
ville  *^"  Underwriters  v.  Durland,  123  Ind.  544,  24  N.  E.  221 ; 
Feibelman  v.  Manchester  Fire  Ins.  Co.,  108  Ala.  200,  19  South. 
540;  American  Surety  Co.  v.  Pauly,  170  IT.  S.  133,  18  Sup.  Ct. 
Iiep.  552;  Showalter  v.  Insurance  Co.,  3  Pa.  Super.  Ct.  448; 
Karow  v.  Continental  Ins.  Co.,  57  Wis.  68,  46  Am.  T?ep.  17,  15 
N".  W.  27;  Catlin  v.  Springfield  Ins.  Co.,  Sum.  434,  Fed.  Cas. 
No.  2522 ;  ]\Iickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174,  14  Am. 
Eep.  494;  Guarantee  Co.  v.  Mechanics'  etc.  Bank,  80  Fed.  766. 

Clause  8  of  the  policy  is  to  the  efTect  that  if  at  the  date  of 
the  accident  plaintiff's  goods  in  the  factory  amounted  in  value 
to  more  than  seventy-five  thousand  dollars  the  defendant  would 
be  liable  only  for  such  proportion  of  seven  thousand  five  hun- 
dred dollars,  the  limit  of  liability,  as  seventy-five  thousand  dol- 
lars bears  to  the  actual  value  of  the  stock  of  goods  at  that  date. 
The  answer  states  that  the  goods  at  that  date  were  of  the  value 
of  one  hundred  and  twenty-five  thousand  dollars.  There  was 
substantial  evidence  to  the  effect  that  the  goods  at  the  date  of 
the  accident  did  not  exceed  in  value  seventy-five  thousand  dol- 
lars, and  although  there  was  some  evidence  to  the  contrary,  yet 
the  question  was  submitted  to  the  jury  under  proper  instruc- 
tions and  their  verdict  is  conclusive  on  that  point. 

If  the  above  analysis  of  the  answer  is  correct,  there  are  no 
issues  of  fact  in  the  case  except  those  tendered  by  the  petition, 
and  the  general  denial  in  the  answer  and  the  plea  relating  to  the 
value  of  the  goods.  And  even  as  to  the  general  denial,  it  was 
almost,  if  not  quite,  overcome  by  the  affirmative  averments  in 
tlie  ansAver  showing  how  the  accident  occurred. 

2.  The  first  instruction  given  for  the  plaintiff  stated  the  con- 
tract of  insurance  as  contained  in  the  policy,  and  then  stated 
that  if  the  jury  believed  from  the  evidence  that  the  plaintiff's 
goods  were  damaged  "hj  the  accidental  discharge  or  leakage  of 
water  from  said  automatic  sprinkler,"  etc.,  the  plaintiff  was 
entitled  to  recover.  '"And  the  court  further  instructs  the  jury 
that  by  the  words  'accidental  discharge  or  leakage  of  water'  is 
meant  discharge  or  leakage  of  water  which  happened  by  chance 
or  out  of  the  ordinary  course  of  things,  and  without  the  willful 
act  or  design  of  the  plaintiff.  And  the  court  instructs  the  jury 
that  even  though  they  believe  from  the  evidence  that  the  plain- 
tiff's ■'^•'^  servant,  Whittaker,  was  negligent  in  permitting  the 
hooks  attached  to  the  shutters  to  extend  out  over  or  around  the 
sprinkler  pipe,  yet  unless  the  jury  believe  from  the  evidence, 
that  said  negligence  caused  the  damage  complained  of,  and  was 
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known  to  the  plaintiff,  or  miglit,  by  the  exercise  of  ordinary 
care  and  diligence,  have  been  known  to  the  plaintiff,  or  lailess 
the  jury  believe  from  the  evidence  that  the  plaintiff  failed  to 
use  such  means  to  save  and  preserve  the  aforesaid  property  as  a 
reasonably  prudent  person  would  have  used  under  like  circum- 
stances and  conditions,  then  such  negligence,  if  any,  will  not  de- 
feat the  ri^lit  of  the  plaintiff  to  recover."' 

The  argument  against  this  instruction  is  that  it  was  improper 
to  refer  to  the  act  of  Whittaker  as  an  act  of  negligence ;  that  he 
was  not  guilty  of  any  negligence  because  he  had  not  been  prop- 
erly instructed  ;  that  his  act  was  the  act  of  the  plaintiif,  and  the 
plaintiff's  act  in  failing  to  properly  instruct  its  servant  was,  in 
tlie  langiuige  of  the  policy,  a  failure  '"to  use  all  reasonable 
means  to  save  and  preserve  the  property  insured  hereunder." 
There  was  evidence  tending  to  show  that  this  boy  had  Ijeen  in- 
structed to  close  the  shutters  and  how  to  place  the  brace  rods, 
There  was  no  evidence  that  anyone  told  him  not  to  hook  theni 
on  the  sprinkler  pipe,  and  if  the  plaintiff  was  guilty  of  any  neg- 
ligence it  was  in  failure  to  give  that  caution.  How  the  plaintiff 
or  anyone  else  could  have  anticipated  tliat  this  l)oy  would  have 
hooked  those  rods  on  that  pipe  is  not  suggested  by  anything  in 
the  record.  It  seems  that  he  liad  been  laying  the  rods  on  the 
l)jpe  for  two  or  three  weeks,  but  it  does  not  appear  that  anyone 
knew  it.  Besides  merely  resting  tlie  rods  on  the  pipe  would 
not  have  produced  this  result  if  the  boy  had  fastened  tlie  slnitte?. 
It  was  the  leaving  of  the  shutter  ajar  and  unfastened  that  pro- 
duced the  result.  The  boy  had  never  left  it  unfastened  before, 
and  the  plaintiff  had  no  notice  and  no  reasonable  opportunity 
to  discover  that  he  had  left  it  unfastened  on  that  occasion. 
There  is  no  dispute  but  that  he  was  ordered  *^^  to  close  the 
shutter  and  was  shown  how  to  fasten  it.  Therefore,  even  if 
tliis  policy  excepted  losses  caused  by  the  neglect  of  tlie  insured, 
there  was  no  evidence  that  the  insured  was  guilty  of  any  negli- 
gence which  caused  this  loss.  It  was  tiie  negligence  of  the  ser- 
vant only.  It  is  complained  that  the  instruction  was  erroneous 
in  not  defining  the  term  "willful  act''  of  the  plaintiff.  There 
was  no  foundation  in  the  evidence  for  a  defense  based  on  the 
tlicory  that  the  injury  resulted  from  a  willful  act  of  the  plain- 
tiff', and  there  was  no  occasion  for  an  instruction  on  that  ])oint. 

The  only  error  in  the  instruction  was  that  it  was  more  i'avor- 
able  to  the  defendant  than  it  should  have  been,  in  this,  that  it 
applied  the  requirement  "to  use  all  reasonable  means  to  save  and 
pi'eserve  the  property"  to  the  piaintiff"s  duty  in  discovering  hu\v 
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the  boy  was  conducting  the  business  of  closing  the  shutter, 
vrhereas  that  requirement  applied,  as  we  have  seen,  only  to 
avoiding  unnecessary  damage  after  an  accident.  But  the  in- 
struction adopted  the  defendant's  construction  of  the  clause  of 
the  policy,  and  the  cause  was  submitted  to  the  jury  on  that 
theory,  the  jury  found  the  issue  for  the  plaintiff,  and  that  is 
the  end  of  it. 

The  complaint  as  to  the  modification  of  the  fourth  instruc- 
tion as  asked  by  the  defendant  is  of  the  same  character  and  fol- 
lows the  same  line  of  argument  as  that  in  relation  to  the  first 
instruction  for  the  plaintiif,  which  we  have  above  discussed. 

The  instruction  as  modified  and  given  is  as  follows: 

"The  court  instructs  the  jury  that  under  the  terms  of  its 
policy,  offered  in  evidence,  the  defendant  did  not  insure  the 
property  of  the  plaintiff  therein  mentioned  against  loss  or  dam- 
age caused  by  or  resulting  from  the  neglect  of  the  plaintiff  to 
use  all  reasonable  means  to  save  and  preserve  such  property  from 
loss  or  damage  by  water  discharged  from  the  sprinkler  system 
mentioned  in  the  policy. 

"That  by  the  expression  'use  all  reasonable  means  to  save  and 
preserve  the  property,^  used  in  the  policy,  ^^^  is  meant  that  the 
plaintiff  and  its  employes  while  acting  in  the  scope  of  their  em- 
ployment should  use  every  means  that  a  person  of  ordinary  pru- 
dence and  caution,  in  a  like  or  similar  situation,  would  adopt  in 
tlie  management,  operation  and  control  of  said  sprinkler  system, 
to  prevent  any  discharge  or  leakage  of  water  therefrom,  and  to 
protect  the  property  from  the  consequences  of  any  such  dis- 
charge or  leak. 

"The  degree  of  care  which  the  plaintiff  and  its  employes  were 
required  to  exercise  under  the  circumstances,  was  such  care  as 
was  reasonably  commensurate  with  the  situation  and  the  danger 
of  a  discharge  or  leakage  of  water  reasonably  to  be  apprehended 
in  view  of  the  character,  location  and  construction  of  this 
sprinkler  system,  the  arrangements  of  the  building  in  which  it 
was  located,  the  nature  of  the  property  insured,  character  of  the 
business  carried  on  by  the  plaintiff,  the  number  of  persons  em- 
ployed by  it  in  its  business  conducted  in  this  building,  the 
nature  of  their  duties,  and  the  circumstances  that  might  pro- 
duce an  interference  on  their  part  with  this  sprinkler  system, 
together  with  such  other  circumstances  as  would  reasonably  in- 
fiTience  and  govern  a  person  of  ordinary  prudence  similarly  cir- 
cumstanced. 
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"If  the  jury  believe  from  the  evidence  that  the  loss  or  damage 
here  sued  for  was  caused  by  or  resulted  from  the  failure  or 
neglect  of  the  plaintiff,  or  its  employes  acting  within  the  scope 
of  their  employment,  to  use  all  reasonable  means  to  save  and 
preserve  the  insured  property  from  loss  or  damage  through  the 
leakage  or  discharge  of  water  from  th«  aforesaid  sprinkler  sys- 
tem, as  defined  in  this  instruction,  and  that  such  failure  or 
neglect  was  l-nown  to  plaintiff  or  hy  the  exercise  of  ordinary 
care  and  diligence  might  have  heen  Tcnoivn  to  plaintiff  in  time 
to  have  prevented  any  discharge  or  leakage  of  ivater  from  said 
sprinlxler  system,  then  the  jury  will  find  in  favor  of  the  de- 
fendant.'' 

The  modification  is  indicated  by  the  words  in  italics. 

154  rpj^-g  instr^^ction,  like  that  given  at  the  request  of  the 
plaintiff,  was  more  favorable  to  the  defendant  than  the  law  sanc- 
tioned. It  in  effect  excepts  from  the  risk  loss  occurring 
through  the  negligence  of  the  insured  or  its  servants.  The 
proposition  is  thus  expressed  in  the  brief  of  defendant's  learned 
counsel :  "We  submit  that  under  the  terms  of  this  policy  no 
injury  can  be  regarded  as  an  accidental  injury  which  could  have 
been  avoided  by  reasonable  effort  on  the  part  of  plaintiff."  To 
sustain  that  proposition  would  be  to  overthrow  a  well-established 
principle  that  lies  at  the  foundation  of  insurance.  This  argu- 
ment is  followed  up  by  the  counsel  Avho  say  that  the  failure  of 
the  plaintiff  to  instruct  its  employe  concerning  this  machine  is 
such  want  of  care  as  to  preclude  a  recovery,  and  in  their  argu- 
ment on  the  point  of  willfulness  they  say  that  the  failure  to  so 
instruct  the  servant  took  his  act  out  of  the  category  of  negli- 
gence and  made  it  the  willful  act  of  the  plaintiff.  Counsel  say 
t'lat  this  policy  differs  from  one  of  fire  insurance  and  is  peculiar. 
If  it  is  correctly  interpreted  by  the  counsel  it  has  very  little,  if 
any,  force  as  insurance  against  an  accident.  The  criticism  of 
the  court's  m.odification  is  that  it  does  not  direct  a  verdict  for 
the  defendant  merely  because  tlie  discharge  of  the  machine  was 
caused  by  the  neglect  of  the  plaintiff  or  its  servant,  but  required 
the  jury  also  to  find  that  that  neglect  was  known  to  the  plaintiff 
or  by  the  exercise  of  ordinary  care  would  have  been  known.  It 
is  argued  that  an  instruction  that  the  plaintiff  knew  or  by  the 
exercise  of  ordinary  care  would  have  known  of  its  own  negli- 
gence is  meaningless.  That  criticism  is  founded  more  on  the 
form  of  the  expression  than  the  substance  or  the  meaning;  no 
]uror  of  ordinary  intelligence  would  have  any  difficulty  in  under- 
standing that  it  related  to  the  plaintiff"s  knowledge  of  its  tor- 
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vant's  negligent  act.  There  was  not  a  particle  of  evidence  that 
his  plaintiff  kncAv  or  hy  the  exercise  of  ordinary  care  could  have 
known  of  the  negligent  act  of  this  servant,  which  resulted  in 
this  catastrophe.  He  had  for  two  or  three  *^^  weeks  been  in 
the  habit  of  laying  the  brace  rods  on  the  sprinkler  pipe,  and  it 
may  be  argued  that  in  tjiat  period  the  plaintiff  had  an  oppor- 
tunity to  have  discovered  that  practice.  But  no  injury  re- 
sulted from  that  practice,  and  it  is  not  suggested  how  any  in- 
jury could  have  resulted  from  it.  That  act  became  a  danger- 
ous factor  in  bringing  about  the  result  when  it  united  with 
another  act,  that  of  leaving  the  shutters  ajar  and  unfastened. 
That  act  was  never  done  but  that  one  time,  and  the  evidence 
shows  that  it  was  unknown  to  plaintiff  and  could  not,  without 
extraordinary  watchfulness,  have  been  discovered. 

The  instruction  should  have  been  refused,  but  since  the  court 
adopted  the  defendant's  theory  as  to  the  negligence  feature  of 
clause  9  in  so  far  as  to  P.pply  it  to  plaintiff's  duty  before  the 
accident,  the  modification  still  left  the  instruction  more  favor- 
able than  defendant  was  entitled  to. 

On  the  conceded  facts  of  the  case  the  plaintiff  was  entitled 
to  recover,  and  no  judgment  for  the  defendant  could  have  been 
sustained.  There  was  no  error  in  the  instructions  of  which  the 
defendant  has  any  right  to  complain.  The  court  erred  in  sus- 
taining the  motion  for  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded  to  the  cir- 
cuit court  with  directions  to  overrule  the  uiotion  for  a  new 
trial  and  enter  judgment  in  accordance  with  the  verdict.  All 
concur. 


The  NefiligcDce  of  an  Insured  or  of  his  employes  does  not  bar  his 
right  to  recover  for  the  loss  or  destruction  of  the  insuretl  prop»>rtv: 
McGannon  v.  Millers'  Nat.  Ins.  Co.,  171  Mo.  143,  71  S.  W.  160.  94 
Am.  St.  Rep.  778,  and  cases  cited  in  the  cross-reference  note  thereto. 

An  Insurance  Policy,  when  susceptible  of  more  than  one  inter- 
pretation, or  when  the  meaning  is  doubtful,  will  be  construed  most 
favorably  to  the  insured:  Forest  City  Ins.  Co.  v.  Hardesty,  1S2  111. 
39,  74  Am.  St.  Rep.  161,  55  N.  E.  139;  Matthews  v.  American  Cen- 
tral Ins.  Co.,  154  N.  Y.  449,  61  Am.  St.  Rep.  627,  78  X.  E.  751; 
Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  458,  66  Am.  St.  Rep.  49,  53 
Pac.  918;  Bank  of  Tarboro  v.  Fidelity  etc.  Co.,  126  N.  C.  320,  83 
Am.  St.  Rep.  682,  35  S.  E.  588. 
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STATE  V.  JOHN. 

[172  Mo.   220,  73  S.  W.   525.] 

MURDER— Blow  with  Fist.— Murder  may  be  comimtted  by 
killing:  another  by  striking^  him  a  blow  with  his  fist.     (p.  515.) 

MURDER— Blow  with  Fist— Intent.— A  man  cannot  approach 
an  unoffending  citizen,  deal  him  a  deadly  blow  with  his  fist  in  a 
vital  part,  and  when  his  death  ensues  therefrom  defend  his  act 
on  the  ground  that  he  merely  intended  to  punish  and  not  to  kill 
hJm.     (p.    517.) 

T.  P.  Young,  E.  E.  Schnepp  and  W.  Scullin,  for  the  appel- 
lant. 

E.  C.  Crow,  attorney  general,  and  C.  D.  Coram,  for  the  state. 

223  GANTT,  P.  J.  The  defendant  was  indicted  at  the 
October  term,  1901,  of  the  circuit  court  of  the  city  of  St.  Louis 
and  was  regularly  assigned  to  the  criminal  division  of  said 
court  (Xo.  9)  presided  over  by  Judge  Franklin  Ferris. 

The  charge  was  murder  in  the  second  degree.  Henry  Eichter 
was  the  victim.  The  substantial  averment  is  that  defendant,  on 
the  third  day  of  July,  1901,  223  ^t  the  city  of  St.  Louis,  "with 
force  and  arms  in  and  upon  one  Henry  Eichter,  in  peace  of  the 
state  then  and  there  being,  feloniously,  willfully,  premeditat- 
cdly,  and  of  his  malice  aforethought  did  make  an  assault,  and 
that  the  said  Edward  Jolm  tlien  and  there  feloniously,  willfully, 
piemeditatedly  and  of  his  malice  aforethought,  with  his  fist  in 
and  upon  the  jaw  and  head  of  him,  the  said  Henry  Eichter,  did 
strike,  knock,  hit,  and  beat,  and  did  then  and  there  feloniously, 
willfully,  premeditatedly  and  of  his  malice  aforethought  knock, 
push,  cast  and  throw  him,  the  said  Henry  Eichter,  with  great 
force  and  violence  down,  in  and  upon  the  pavement,  brick  side- 
walk and  stone  curbing  then  and  there  being,  and  the  said  Ed- 
ward John  thus  and  thereby,  then  and  there,  feloniously,  etc., 
by  the  means  aforesaid,  then  and  there  did  give  the  said  Henry 
Eichter  one  mortal  wound  and  fracture  of  the  skull,  of  whieli 
mortal  wound  so  as  aforesaid  inflicted  by  defendant,  the  said 
Eichter  languishing  did  live  from  the  third  day  of  July,  1901, 
till  the  eleventh  day  of  July,  1901,  on  which  last-named  day 
the  said  Eichter  died  at  the-  city  of  St.  Louis." 

The  indictment  is  in  all  respects  according  to  the  most  ap- 
proved precedents.  We  have  merely  set  forth  the  substance. 
Defendant  was  duly  arraigned  and  pleaded  not  guilty.  He 
^m.  St.  Rep.,  Vol.  95-33 
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was  tried  December  5,  1901,  and  convicted  of  murder  in  the 
second  degree  and  sentenced  to  the  penitentiary  for  fifteen  years. 

The  circumstances  attending  the  homicide  were  as  follows: 
The  defendant  at  the  time  of  the  occurrence  related  in  this 
record,  was  a  dog-catcher.  The  deceased  was  a  laborer,  forty- 
three  years  of  age.  On  the  morning  of  the  tragedy,  the  de- 
fendant, in  company  with  another  who  was  engaged  in  the 
same  business,  was  going  to  his  work,  and  about  the  hour  of  6  :30 
o'clock  as  the  deceased  and  other  laborers  were  going  to  their 
daily  toil,  one  of  these  dog-wagons  and  its  occupants  were  ob- 
served. The  w^agon  contained  the  defendant  and  his  associate 
and  a  driver ;  and  as  they  were  passing  the  ^^"*  intersection  of 
Howard  street  and  Broadway,  in  that  city,  they  spied  some  dogs 
iliat  w^ere  wandering  thereabout.  The  defendant  and  his  asso- 
ciate left  their  w^agon  and  made  an  effort  to  seize  and  impound 
the  dogs.  The  pursuit  of  the  dogs  by  the  defendant  and  his 
partner  attracted  the  attention  of  the  deceased,  who  stopped, 
as  did  others,  to  gratify  their  inherent  curiosity  or  to  enjoy 
the  pursuit  of  the  dogs.  Some  boys  near  by  began  barking  after 
the  manner  of  a  dog,  and  jeering  defendant  and  his  comrade. 
This  conduct  on  the  part  of  the  boys  seemed  to  arouse  the  ire 
of  the  defendant.  The  state  shows  by  an  overwhelming  amount 
of  evidence  that  the  defendant  walked  up  to  the  deceased,  who 
was  standing  somewhat  apart  from  the  crowd,  with  his  coat  on 
his  arm  and  with  his  dinner-pail  in  the  other  hand;  that  the 
defendant,  without  justification  or  excuse,  immediately  struck 
the  deceased  upon  the  jaw  and  that  the  deceased  fell  upon  the 
sidewalk  and  that,  either  from  the  blow  or  the  fall,  or  l3oth 
combined,  he  received  a  mortal  wound  producing  a  contusion 
and  laceration  of  the  brain  which  rendered  him  unconscious,  in 
which  condition  he  remained  until  his  death,  eight  days  later. 

There  was  a  perfect  unanimity  of  expression  by  all  the  wit- 
nesses, save  the  defendant,  that  the  deceased  was  inoffensive  and 
unoffending.  lie  was  immediately  taken  to  his  home,  and  on 
the  following  day  was  rem.oved  to  the  Good  Samaritan  Hospital, 
where  his  skull  was  trephined,  but  the  operation  did  not  sub- 
serve the  end  sought  and  the  deceased  died  on  July  11,  1901. 
The  state  proved  tliat  the  skull  of  the  deceased  was  fractured, 
tlie  brain  lacerated  and  contused,  and  that  the  injuries  were  such 
as  to  inevitably  cause  death.  The  defendant,  immediately  on 
striking  the  blow,  hurriedly  sought  his  wagon,  got  in  it,  and 
drove  rapidly  away,  and  was  arrested  the  same  morning  and 
admitted  he  struck  the  deceased. 
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The  evidence  on  behalf  of  the  defendant  tended  to  show 
that  he  was  pursuing  a  dog;  when  he  passed  the  deceased  he 
was  tripped  by  him  and  fell.  He  testified  that  when  he  went 
to  rise,  he  was  kicked  in  the  breast  ^^^  and  hit  in  the  ear  by 
some  one  and  that,  therefore,  he  struck  the  deceased.  But  he 
does  not  say  that  the  deceased  kicked  or  struck  him,  or  that 
he  did  anything  save  trip  him.  Indeed  his  own  testimony  does 
not  show  that  the  deceased  intentionally  tripped  him;  he  simply 
stated  "that  he  stuck  out  his  foot  and  I  fell."  The  defendant 
was  not  supported  on  this  point  by  any  of  the  witnesses,  who 
did  not  seem  to  be  prejudiced  against  the  defendant  and  most 
of  whom  were  strangers  to  the  deceased.  They  testified  no  such 
thing  occurred.  The  court  instructed  the  jury  on  murder  in  the 
second  degree  and  manslaughter  in  the  fourth  degree,  and  gave 
the  usual  instructions  on  reasonable  doubt,  credibility  of  wit- 
nesses, etc. 

The  indictment,  as  already  said,  was  in  all  respects  sufficient 
if  murder  can  be  committed  by  one  person  killing  another  by 
a  blow  with  his  fist.  In  State  v.  Hyland,  144  Mo.  302,  46  S.  W. 
195,  we  held  that  it  was  as  mucli  murder  to  kill  a  man  witli  his 
fist  in  the  circumstances  of  tliat  case  as  if  the  defendant  had 
shot  him  with  a  loaded  revolver:  People  v.  Muuu,  Go  Cal.  211, 
3  Pac.  650.  The  facts  of  this  case  are  in  all  respects  the 
counterpart  of  that.  Counsel  have,  however,  respectfully  urged 
a  reconsideration  of  the  Hyland  case.  In  that  case,  as  in  this, 
the  indictment  charged  not  only  that  the  defendant  struck  his 
victim  with  his  fist,  but  knocked  him  down  with  great  force  and 
violence  on  the  stone  pavement,  and  by  tlie  combined  force  of 
the  blow  and  the  fall  on  the  hard  pavement  the  mortal  wound- 
ing was  accomplished. 

In  Rex  V.  Kelly,  1  Moody,  113,  it  was  conceded  that  if  the 
indictment  had  charged  the  blow  with  the  fist  and  the  fall,  it 
would  have  been  sufficient,  but  as  it  was  charged  to  have  been 
with  a  brick  in  the  right  hand  of  the  prisoner,  it  was  a  variance. 

Counsel  cite  us  to  Wellar  v.  People,  30  Mich.  16,  in  which 
the  supreme  court  of  Michigan  points  out  that  whether  a  person 
wlio  has  killed  another  without  meaning  to  kill  him  is  guilty 
of  murder  or  manslaughter,  the  nature  and  extent  of  the  injury 
or  wrong  which  was  ~'^  actually  intended  must  be  of  controlling 
importance.  This  has  always^  l)een  the  doctrine  of  the  common 
law,  but  in  that  case  the  trial  court  did  not  submit  to  the  jury 
whether  the  defendant  in  that  case  might  not  be  guilty  of  man- 
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slaughter  only.     The  case  ie  well  reasoned,  hut  the  facts  are  un- 
like those  in  Hyland's  case  or  the  case  at  har. 

In  this  case  the  defendant  alone  of  all  the  witnesses  states 
that  as  he  passed  the  deceased  "he  struck  out  his  foot  and  de- 
fendant fell."  He  does  not  even  say  that  deceased  intentionally 
tripped  him,  but  upon  this  state  of  facts  the  court  gave  an 
instruction  on  manslaughter  in  the  fourth  degree.  The  conten- 
tion of  defendant's  counsel  is  that  there  was  no  evidence  to  sup- 
port the  charge  of  murder  in  the  second  degree.  In  a  Avord, 
that  the  character  of  the  assault  was  such  that  the  jury  were 
not  justified  in  finding  that  defendant  intended  to  kill  or  do 
the  deceased  any  great  bodily  harm;  counsel  concede  that  the 
manner  of  killing  is  immaterial ;  that  one  may  be  guilty  of  mur- 
der with  his  fist  as  well  as  with  a  deadly  weapon,  but  say  "though 
the  manner  is  immaterial,  the  intent  with  which  the  act  is  done 
and  circumstances  surrounding  the  act  as  throwing  light  on 
that  intent,  are  material."  This  is  all  true,  but  it  ignores  the 
want  of  any  mitigating  facts  save  that  which  defendant  testi- 
fied to,  the  tripping  of  defendant,  as  to  which  the  court  gave 
him  a  most  favorable  instruction  on  manslaughter.  All  the 
other,  and  we  may  add,  disinterested,  evidence  disclosed  that 
the  deceased  was  a  perfect  stranger  to  defendant;  that  he  merely 
halted  a  moment  on  the  sidewalk,  attracted  by  the  excitement 
produced  by  the  defendant  and  his  companion's  effort  to  catch 
the  stray  dogs;  that  he  was  apart  from  the  crowd  who  were 
watching  the  defendant  and  his  companion  pursue  the  dogs, 
and  that  defendant,  apparently  incensed  at  the  boys  wbo  were 
barking,  threatened  to  kill  some  of  the  crowd,  and  then,  with- 
out the  slightest  provocation  by  Avord,  gesture  or  act  on  the  part 
of  the  inoffensive  and  unoffending  workman  who  was  merely 
looking  on,  singled  him  out  and  came  up  to  him  and  --''  with- 
out warning  struck  him  the  murderous  blow  which  instantly 
felled  him  back  to  the  sidewalk.  How  can  counsel  argue  that 
such  a  blow  under  such  circumstances  was  not  intended  to  pro- 
duce great  bodily  harm? 

The  court  properly  instructed  the  jury  that  a  man  is  pre- 
sumed to  intend  the  natural  and  probable  consequences  of  his 
acts.  It  was  not  a  case  in  which  there  was  a  mutual  combat 
with  fists  or  a  lick  with  a  stick  not  calculated  to  produce  death, 
but  a  malicious  unprovoked  attack  upon  a  defenseless  and  unsus- 
pecting citizen  who  had  given  no  provocation  and  was  utterlv  ig- 
norant of  the  intended  assault.  Such  an  act  was  malicious  in 
and  of  itself  and  clearly  felonious. 
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A  strong  braTvoiy  man  will  not  be  allowed  to  approach  an  un- 
offending citizen  in  a  public  highway  and  deal  him  a  deadly 
blow  with  his  fist  in  a  vital  part,  and  when  death,  the  natural 
consequence  of  his  act,  ensues,  be  heard  to  say  that  he  merely 
intended  to  punish  him  and  not  to  kill  him.  The  facts  of  this 
case  disclose  unmitigated  brutality,  conduct  much  in  keeping 
Avith  the  business  in  which  defendant  was  engaged. 

We  have  no  hesitancy  whatever  in  holding  that  the  trial  court 
properly  instructed  on  murder  in  the  second  degree  and  that  the 
jury  properly  found  defendant  guilty  of  that  oifense.  The  rec- 
ord is  without  error  and  the  judgment  is  affirmed. 

Burgess  and  Fox,  J  J.,  concur. 


Murder.— An  assault  and  battery  may  "be  committed  under  sneh 
circumstances  or  in  such  a  manner  as  to  make  the  homicide,  if  it 
results,  murder,  although  there  was  no  formed  design  to  take  life: 
See  the  monographic  note  to  Johnson  v.  State,  90  Am.  St.  Eep.  576. 


GLADjS^EY  v.  sydnoe. 

[173   Mo.   318,  _  72  S.   W.   554.] 

VESTED  RIGHTS  may  be  "Created  either  by  the  common  law, 
by  statute,  or  by  contract.  No  matter  how  created,  they  are  entitled 
to   the   same  protection,     (p.   521.) 

RETROSPECTIVE  AND  EX  POST  FACTO  LAWS.— Retro- 
spective laws  relate  to  civil  rights  and  civil  proceedings,  v/hile 
ex  post  facto  laws  have  special  application  to  criminal  cases,  (p. 
522.) 

RETROSPECTIVE  LAWS— Vested  Rights.- Laws  are  not  to 
be  deemed  retrospective,  unless  they  impair  civil  rights  which  are 
vested,     (p.   522.) 

HOMESTEADS— Vested  Rights— Retrospective  Laws.— A  hus- 
band who  acquires  a  homestead  under  a  statute  allowing  him  to  sell 
or  encumber  it,  subject  to  the  wife 's  inchoate  right  of  dower,  with- 
out her  joining  him,  except  when  she  has  filed  her  homestead  claim, 
has  a  vested  right  to  sell  or  encumber  such  homestead,  subject  to 
such  limitations,  and  this  right  cannot  be  taken  from  him  by  a 
statute  subsequently  enacted  which  debars  him  from  selling  or  in 
any  manner  encumbering  the  homestead.  Such  statute  can  operate 
only  prospectively  and  cannot  be  applied  to  husbands  who  have  ac- 
quired a  homestead  prior  to  its  enactment.  As  to  them  it  is  retro- 
spective in  the  operation  and  impairs  a  vested  right,     (p.  524.) 

HOMESTEADS.— Vested  Rights  in  a  Husband  to  Convey  His 
Homestead  without  his  wife  joining  him  is  not  in  any  way  inter- 
fered with  by  the  fact  that  she  may  at  any  time  file  her  homestead 
claim,   and   thereby   nullify   his   vested   right   to   convey.     The   dura- 
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tion  of  snch  rijjht  in  the  husband  is  optional  with  his  wife,  but 
not  with  the  legislature,  and  it  cannot  subsequently  take  it  away, 
^p.   524.) 

VESTED  RIGHTS.— Failure  to  Exercise  vested  rights  before 
the  enactment  of  a  subsequent  statute  which  seeks  to  devest  them,  in 
no  way  affects  or  lessens  such  rights,      (p.  526.) 

VESTED  RIGHTS— Retrospective  Laws.— A  law  which,  even 
if  intended  simply  to  change  the  remedy  or  procedure,  is  void  if  in 
fact  it  impairs  vested  rights,     (p.  528.) 

]Srorton,  Avery  &  Young,  for  the  appellants. 

]\[artin  &  Woolfolt,  for  the  respondents. 

321  YOX,  J.  This  was  an  action  commenced  by  the  appel- 
lants in  the  Lincoln  circuit  court,  on  October  3,  1899,  to  en- 
join a  sale,  under  a  certain  deed  of  trust,  and  to  cancel  and  hold 
for  naught  said  deed. 

The  petition  contains  substantially  the  following  allegations: 
"1.  Clemanda  Gladney,  the  real  plaintiff,  ^-^  stated  that  she 
was,  and  since  1859  had  been,  the  wife  of  her  coplaintiff,  George 
W.  Gladney;  that  Thomas  G.  Sydnor  was  the  sherifp  of  Lincoln 
county,  Missouri ;  that  the  land  described  in  the  petition,  con- 
sisting of  one  Inindred  and  seventy-three  and  seventy-four  one- 
hundredths  acres,  had  been  owned  and  occupied  by  George  W. 
Gladney  as  a  homestead  for  a  great  many  years,  all  of  it  since 
1884,  and  that  during  all  that^  time  plaintiff  and  George  W. 
Gladney,  as  husband  and  wife,  had  owned  and  occupied  the  same 
as  a  homestead;  that  on  May  25,  1897,  George  W.  Gladney, 
without  the  knowledge  and  consent  of  pkiintiff,  Clenuinda  Glad- 
ney, his  wife,  executed  and  delivered  to  George  0.  Hamilton, 
trustee,  for  the  use  and  benefit  of  Ellen  E.  "Wilson,  a  deed  of  trust, 
securing  a  note  made  payable  to  Ellen  E.  Wilson  ;  tluit  Clemanda 
Gladney,  as  the  wife  of  George  W^  Gladney,  did  not  join  with 
(jcorge  W.  Giadney  in  the  execution  of  said  deed  of  trust,and  that 
said  deed  of  trust  was  on  the  land  in  plaintiff's  petition  described, 
being  the  one  lumdred  and  seventy-three  and  seventy-four  one- 
hundredths  acres  composing  and  comprising  the  homestead  of 
George  W.  Gladney  and  Clemanda  Gladney  at  that  time;  that 
the  note  described  in  said  deed  of  trust  was  due;  that  George 
0.  Hamilton,  as  trustee,  had  refused  to  act,  and  that  defendant, 
Thomas  G.  Sydnor,  the  then  sheriff  of  Lincoln  county,  Missouri, 
under  the  provisions  of  said  deed  of  trust,  had  the  land  adver- 
tised and  was  threatening  the  sale  of  same. 

"Plaintiff  Clemanda  Gladney  further  stated  that  since  May 
25,  1897,  to  wit,  the  twenty-first  day  of  March,  1899,  the  title 


Feb.  1903.]  Gladney  v.  Sydxoe.  519 

to  said  land  had  been  conveyed  to  her  through  me?no  convej'ance 
from  George  W.  Gladney;  that  she,  Clemanda  Gladney,  was  now 
the  sole  owner  of  said  land;  that  the  deed  of  trust  given  by 
George  W.  Gladney  to  George  0.  Hamilton,  trustee,  was,  under 
the  laws  as  they  now  exist  in  the  state  of  Missouri,  absolutely 
void;  but  that  if  Thomas  G.  Sydnor  was  permitted  to  sell  and 
make  a  deed  thereto,  it  would  cast  a  cloud  over  her  title  to  the 
land,  and  that  the  deed  of  trust  itself  made  by  George  W.  Glad- 
ney, then  on  record,  cast  a  cloud  over  her  title.  She  therefore 
prayed  for  the  judgment  and  decree  of  the  court  enjoining 
S23  Thomas  G.  Sydnor,  the  acting  trustee,  from  selling  said 
land,  and  enjoining  Ellen  E.  Wilson  from  attempting  to  carry 
into  execution  the  said  deed  of  trust  made  by  George  W.  Glad- 
ney. and  praying  the  court  to  cancel  and  hold  for  naiight  the 
said  deed  of  trust. 

"This  petition  was  filed  in  the  circuit  court  of  Lincoln 
county,  Missouri,  and  tlie  court  not  being  in  session,  and  no 
judge  of  the  circuit  court  being  in  the  county,  a  temporary  in- 
junction was  issued  on  October  3,  1899,  by  the  probate  court  of 
the  county. 

"In  the  circuit  court,  Ellen  E.  Wilson  filed  a  separate  answer, 
in  substance  as  follows:  Admitting  that  plaintiffs  were  hus- 
band and  wife:  admitting  that  George  W.  Gladney  alone  exe- 
cuted the  deed  of  trust  complained  of  on  May  24,  1897,  and  ad- 
mitting the  record  of  the  deed  of  trust  as  charged  in  the  peti- 
tion. Denied  the  use  of  the  land  as  a  homestead;  denied  that 
Clemanda  Gladney  had  become  the  bona  fide  owner  of  any  por- 
tion of  the  land  since  the  execution  of  the  deed  of  trust ;  charges 
that  if  Cl'^manda  Gladney  had  obtained  the  title  to  any  portion 
of  the  land  from  George  W.  Gladnev,  the  same  was  witliout 
consideration,  and  the  same  was  to  defraud  his  creditors,  and 
especially  this  defendant;  admitted  that  defendant  Sydnor  was 
the  sheriff  of  Lincoln  county,  Missouri,  and  had  the  land  ad- 
vertised for  sale  under  the  terms  of  said  deed  of  trust,  and  deny- 
ing each  and  every  allegation  in  the  petition;  and  further 
answering,  alleging  that  tlie  deed  of  trust  complained  of  was 
made  to  secure  an  indebtedness  created  l)y  George  W.  Gladney 
prior  to  June  21,  1895,  and  alleging  that  up  to  tlie  time  of  mak- 
ing said  deed  of  trust  Creorge  W.  Gladney  owned  the  land  de- 
scribed therein,  consisting  of  one  hundred  and  seventy-three  and 
seventy-four  one-hundredths  acres,  in  his  own  right,  whieh  was 
then  of  the  value  of  four  thousand  dollars;  alleged  that  Glad- 
ney owned  the  land  prior  to  June  21,  1895,  and  as  such  owner 
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and  liead  of  a  family  had  and  possessed  a  vested  right  and  power 
unrestricted  by  any  act  or  deed  or  declaration  of  the  said  Cle- 
manda  Gladney,  made  or  executed  by  her  prior  to  the  making 
of  said  deed  of  trusty  to  convey,  alienate  or  encumber  the  same, 
^2"*  whether  said  land,  or  any  part  thereof,  was  a  homestead  or 
not,  and  that  in  tlie  exercise  of  said  right  George  W.  Gladney 
made  said  deed  of  trust. 

"Defendant  Sydnor  answered,  stating  that  he  was  sheriff  of 
Lincoln  county,  and  at  the  request  of  defendant  Ellen  E.  Wil- 
son advertised  the  land  for  sale  under  the  power  of  said  deed 
of  trust  made  by  George  W.  Gladney  to  George  0,  Hamilton, 
trustee,  said  Hamilton  having  refused  to  execute  said  trust; 
and  further  answering  said  he  had  no  knowledge  or  informa- 
tion as  to  the  other  allegations  in  plaintiffs'  petition. 

"Plaintiff's  reply  to  the  separate  answer  of  Ellen  E.  Wilson 
was  a  general  denial  of  all  new  matter  therein  contained.  De- 
fendant then  filed  a  motion  to  dissolve  the  temporary  injunction 
granted  by  the  probate  court." 

Upon  the  trial  in  this  cause,  the  court  siistained  the  motion 
to  dissolve  the  injunction  and  dismissed  plaintiffs'  bill.  From 
this  judgment,  this  cause  is  brought  here  for  review. 

There  is  no  dispute  as  to  the  testimony  in  this  cause.  It  sub- 
stantially appears  from  the  evidence  introduced  that  ap- 
pellants were  husband  and  wife,  and  had  for  many  years  been 
occupying  the  land  in  dispute,  and  were  residing  upon  it  at  the 
time  of  the  execution  of  the  deed  of  trust  in  May,  1897.  All 
the  land  involved  in  this  suit  was  procured  by  tlie  appellant, 
George  W.  Gladney,  prior  to  1884,  and  he  and  his  wife  were 
occupying  it  continuously  since  1884.  Prior  to  June  21,  1895, 
George  W.  Gladney  borrowed  two  sums  of  money  from  the 
respondent,  Ellen  B.  Wilson,  giving  her  two  notes  therefor. 
On  May  21,  1897,  these  two  notes  had  not  been  paid,  and 
amounted  to  four  hundred  and  twenty-eight  dollars  and  sixty- 
seven  cents.  George  W.  Gladney,  on  that  day,  May  21,  1897, 
took  up  the  two  old  notes  and  executed  to  Mrs.  Wilson  one 
note,  including  the  aggregate  amount  of  the  old  notes,  and 
to  secure  the  payment  of  the  renewed  note,  executed  the 
deed  of  trust  which  is  the  suljject  of  this  suit.  The  appel- 
lant, Clemanda  Gladney,  wife  of  George  W.  Gladney,  did  not 
join  with  her  husband  in  the  execution  of  this  deed  of  trust.  It 
further  appears  that  subsequent  to  the  execution  ^'^^  of  the  deed 
of  trust  by  George  W.  Gladney,  he  and  his  wife,  on  March  21, 
1899,  executed  a  deed,  conveying  this  same  land   (except  ten 
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acres)  to  0.  II.  Avery,  and  on  the  same  day  0.  II.  Avery  and 
^vife  conveyed  tlie  same  land  conveyed  to  hira  by  George  AV. 
Gladney  and  wife,  to  Clenianda  Gladney,  It  is  also  disclosed 
by  the  record  in  this  case  that  the  land  embraced  in  the  deed 
of  trust  far  excec;ded  tbe  value  of  the  "homestead/'  as  defined 
by  the  statute.  It  is  practically  admitted  that  the  deed  from 
George  W,  Gladney  and  wife  to  0.  H.  Avery  was  a  voluntary  con- 
veyance and  without  consideration.  This  is  a  sufficient  refer- 
ence to  the  testimony,  in  order  to  indicate  the  vital  questions  in- 
volved in  the  controversy. 

Under  the  well-settled  law  of  this  state,  prior  to  the  enact- 
ment of  the  statute  of  1895,  it  is  beyond  dispute  that  the  hus- 
band could  sell  or  encumber  the  homestead,  subject  to  the 
wife's  inchoate  right  of  dower,  without  the  wife  joining  with 
him,  except  where  the  wife  had  filed  her  claim  as  provided  by 
section  5435  of  the  Eevised  Statutes  of  1889.  This  was  clearly 
announced  and  determined  in  the  cases  of  Greer  v.  Major,  114 
Mo.  145,  21  S.  W.  481,  Tucker  v.  Wells,  111  Mo.  399,  20  S.  W. 
114,  Kopp  V.  Blessing,  121  Mo.  391,  25  S.  W.  757,  and  Mark- 
well  V.  Markwell,  157  Mo.  326,  57  S.  W.  1078.  In  1895,  the 
legislature  materially  altered  and  changed  the  rights  of  the  hus- 
band, in  respect  to  his  right  to  encumber  or  sell  tlie  homestead : 
Laws  1895,  p.  185.  This  change  is  embraced  in  these  words: 
"The  husband  shall  be  debarred  from  and  incapable  of  selling, 
mortgaging  or  alienating  the  homestead  in  any  manner  what- 
ever, and  every  such  sale,  mortgage  or  alienation  is  hereby  de- 
clared null  and  void." 

If  we  concede  that  this  was  a  homestead  as  contemplated  by 
the  statute,  which  the  husband  was  debarred  from  and  incapable 
of  selling  or  encumbering,  notwithstanding  it  far  exceeded 
the  value  of  the  homestead  defined  by  the  statute,  then  there  is 
only  one  question  before  us  for  determination,  and  that  is. 
Was  the  right  of  the  husband  prior  to  1895,  to  sell  and  encumber 
tlie  homestead  without  the  wife  joining  with  him,  such  a 
82t>  yested  right  as  the  act  of  1895  could  not  deprive  him  of? 
This  leads  us  to  the  investigation  of  this  all-important  ques- 
tion. It  is  not  only  a  very  important  one,  but  equally  as  inter- 
esting, for  it  is  the  first  time  this  question  has  been  presented 
under  this  marked  change  in  the  statute, 

A^ested  rights  may  be  created  either  by  the  common  law,  by 
statute  or  by  contract,  and  it  makes  no  difference  as  to  the 
method  of  their  creation;  they  are  entitled  to  the  same  protec- 
tion.    If,  in  this  case,  the  right  of  appellant,  George  W.  Glad- 
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iiey,  to  convey  his  homestead,  prior  to  the  act  of  1895,  Avithout 
his  wife  joining  with  him  in  such  conveyance,  was  a  vested  right, 
it  becomes  so  by  the  ojieration  of  law,  and  is  entitled  to  the  same 
protection  under  the  constitution  and  laws  of  the  land,  as 
tliough  it  had  bene  created  l)y  contract.  A  vested  right  was 
defined  in  the  case  of  IMarshall  v.  King,  2-1  Miss.  85,  to  be  "an 
immediate  fixed  right  of  present  or  future  enjoyment."  In  the 
cfise  of  Calder  v. '"Bull,  3  Dall.  (U.  S.)  38G,  Chase,  J.,  says: 
'"When  I  say  that  a  right  is  vested  in  a  citizen,  I  mean  that  he 
has  the  power  to  do  certain  actions  or  to  possess  certain  things, 
according  to  the  law  of  the  land."  Judge  Story,  in  the  case  of 
Society  v.  ^Yheeler,  2  Gall.  105,  Fed.  Cas.  Xo.  13,156,  held  that 
"upon  principle,  every  statute,  which  takes  away  or  impairs 
vested  rights  acquired  under  existing  laws,  or  creates  a  new  ob- 
ligation, imposes  a  new  duty,  or  attaches  a  new  disability,  in  re- 
spect to  transactions  or  considerations  already  past,  must  be 
deemed  retrospective."  Article  2,  section  15,  of  the  constitution 
of  Missouri  provides  '"tliat  no  ex  post  facto  law,  nor  law  impair- 
ing the  obligation  of  contracts,  or  I'otrospective  in  its  operation, 
or  making  any  irrevocable  grant  of  special  privileges  or  im- 
munities, can  be  passed  by  the  general  assembly."  The  refer- 
ence in  this  provision  to  ex  post  facto  laws  has  special  appli- 
cation to  criminal  cases;  but  the  subdivision  of  this  constitu- 
tional provision,  which  is  intended  to  protect  every  citizen 
against  the  impairment  of  vested  rights  is  that  inhibition  against 
the  passage  of  laws  retrospective  in  their  operation.  The  term 
"retrospective  in  their  operation"  as  used  in  our  Bill  of 
"^'  Eights  is  one  which  relates  to  civil  riglits  and  proceedings 
in  civil  causes  (P]x  parte  Bethurum,  66  Mo.  549)  ;  hence  the 
well-settled  rule  deduced  from  all  the  authorities  is  that  "acts 
of  the  legislature  are  not  to  be  considered  as  retrospective,  un- 
less they  impair  rights  that  are  vested,  because  most  civil  rights 
are  derived  from  public  laws'' :  Eich  v.  Flanders,  39  X.  II.  304, 
and  cases  cited  and  discussed. 

In  view  of  this  principle  we  are  led  to  the  conclusion  that  an 
additional  question  must  be  answered  in  this  investigation. 
The  first  inquiry  in  this  case  is,  Was  the  right  of  George  W. 
Gladney  to  convey  or  encumber  his  homestead  without  his  wife 
joining  in  such  conveyance,  a  vested  right,  and  as  such,  could 
it  be  impaired  by  the  act  of  1895? 

The  second  inquiry  is  as  to  the  act  of  1895.  Is  it  to  be  con- 
strued simply  as  prospective  in  its  operation,  or  if  it  is  intended 
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to  be  retrospective,  then  is  it  not  in  conflict  with  the  constitu- 
tion of  this  state,  as  quoted  herein? 

It  is  clear  that  if  George  W.  Gladney  had  a  vested  right  in 
dealing  with  his  homestead  prior  to  1895,  then  if  the  act  of  1895 
is  intended  to  impair  that  riglit,  it  would  truly  be  retrospective 
in  its  operation. 

As  to  the  first  proposition,  we  have  reached  the  conclusion 
that  the  appellant  George  W.  Gladney,  had  a  vested  right,  m  re- 
spect to  conveying  and  encumbering  his  homestead,  prior  to  the 
act  of  1895,  and  that  act  cannot  impair  such  righit.  To  us  it 
seems  as  one  of  the  highest  privileges  and  dearest  rights  that 
can  be  bestowed  upon  the  citizen.  The  law  that  creates  the 
right  to  deal  wiih  your  property  without  compelling  you  to  have 
soTneone  unite  with  yo\i  in  the  conveyance  truly  confers  an  in- 
estnnable  privilege.  This  land  was  his,  and  beyond  question  lie 
had  the  riglit  to  convey  it  (subject  to  her  inchoate  riuiit  of 
dower),  prior  to  the  act  of  1895,  without  having  his  wife  join 
with  him  in  the  deed.  The  fact  that  his  wife  could  file  her 
claim  as  provided  in  section  5435  of  tlie  Revised  Statutes  of 
1889,  heretofore  referred  to,  does  not  change  the  rule  so  far  as 
being  a  ^^*  vested  right.  The  right  to  convey  was  clearly  given 
him,  and  the  law  provided  the  method  how  he  could  be  barred 
of  that  right,  and  that  a  personal  privilege  vested  in  the  wife, 
a  right  she  could  exercise  or  refuse  to  exercise.  The  law  that 
created  the  homestead  also  created  a  right  in  the  wife,  by  which 
she  could  devest  the  husband  of  his  riglit  to  sell  or  encumber  it ; 
but  tliis  by  no  means  contemplated  that  the  legislature  could, 
by  enactment,  bar  or  impair  the  right  given  the  husband,  in  re- 
spect to  liis  property.  It  may  be  said  by  appellants  that  this 
right  to  convey  was  merely  conditional  upon  the  failure  of  tlie 
wife  to  fde  her  claim  under  tlie  statute;  the  right  to  convey  was 
not  conditional,  it  was  vested;  its  duration  was  optional  with 
the  wife.  This  docs  not  alter  or  change  the  principle  that  the 
legislature  cannot  by  a  law,  retrospective  in  its  operation,  impair 
vested  rights;  it  has  no  more  power  under  the  constitution  to 
impair  this  right  than  it  has  to  impair  rights  that  are  not  su1>- 
jeeted  to  any  limitation  as  to  its  duration.  Xo  one  under  the 
law  had  the  right  to  impair  or  interfere  with  his  right  of  aliena- 
tion, except  his  wife,  and  the  legislature  cannot  step  in  and 
exercise  that  privilege  for  her.  She  and  she  alone  could  exer- 
cise it. 

Does  the  act  of  1895.  if  construed  as  being  retrosjiective  in 
its  operation   (in  other  words,  as  being  operative  uj^on  persons 
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who  are  married  and  who  had  acquired  the  homestead  before  its 
passage)  impair  the  vested  right  of  the  hubsand?  It  certainly 
does.  Before  the  passage  of  the  act,  he  could  convey,  himself. 
After  the  passage,  he  is  not  only  barred,  but  the  act  says  he 
"shall  be  incapable  of  conveying  without  his  wife  joins  in  the 
conveyance.'^  Impair  means  to  make  worse,  to  lessen  the  power, 
to  weaken,  to  enfeeble,  to  deteriorate.  This  is  as  Webster  de- 
fines it.  Is  not  the  power  of  the  husband  in  respect  to  this 
homestead  lessened,  weakened  and  deteriorated  by  the  act  of 
1895.  supra?  As  was  said  by  the  court  in  the  celebrated  case 
of  Calder  v.  Bull,  3  Dall.  (U.  S.)  38G :  "When  I  say  that  a 
right  is  vested  in  a  citizen,  I  mean  that  he  has  the  power  to  do 
certain  actions,  ^^^  or  to  possess  certain  things,  according  to 
the  law  of  the  land."  Did  not  the  hubsand  in  this  cause  have 
the  power  to  do  certain  acts  in  respect  to  the  property  in  dis- 
pute, that  the  present  law  prohibits  him  from  doing  ? 

That  able  and  illustrious  jurist,  Judge  Story,  very  tersely 
places  the  test  when  he  said  in  the  case  of  Society  v.  Wlieeler,  2 
Gall.  105,  Fed.  Cas.  No!  13,156,  that  ''upon  principle,  every 
statute,  which  creates  a  new  obligation,  imposes  a  new  duty,  or 
attaches  a  new  disability,  must  be  deemed  retrospective."  Ap- 
ply this  test  to  the  case  at  bar.  The  statute  of  1895  imposes 
upon  the  husband  the  new  duty,  if  he  desires  to  convey,  of  hav- 
ing his  wife  join  in  the  conveyance ;  it  attaches  a  new  disability, 
for  the  very  words  of  the  present  statute  are  that  the  husband 
is  incapable  of  alienating  his  property.  It  is  no  answer  to 
this  question  to  say  that  his  right  to  convey  is  not  absolutely 
destroyed,  that  it  is  only  partially  so.  In  the  case  of  Bank  v. 
Sharp,  6  How.  301,  the  doctrine  is  clearly  announced  that  '"one 
of  the  tests  that  a  contract  has  been  impaired  is,  that  its  value 
has  by  legislation  been  diminished.  It  is  not,  by  the  constitu- 
tion, to  be  impaired  at  all.  This  is  not  a  question  of  degree  or 
manner  or  cause,  but  of  encroaching  in  any  respect  on  its  ob- 
ligation, dispensing  with  any  part  of  its  force." 

The  conclusions  reached  in  this  case  that  George  W.  Gladney 
had  a  vested  right  prior  to  the  act  of  1895,  and  that  such  right 
cannot  be  impaired  by  a  subsequent  statute  and  that  if  the  act 
of  1895  was  intended  to  apply  to  him,  it  is  retrospective  in  its 
operation  and  is  in  conflict  with  the  organic  law  of  this  state, 
are  supported  by  principles  announced  by  this  court,  in  analo- 
gous cases,  and  by  conclusions  reached  in  other  states,  in  cases 
identical  in  principle  with  the  one  before  us. 
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In  the  case  of  Arnold  v.  Willis,  128  Mo.  145,  30  S.  W.  517, 
Burgess,  J.,  very  clearly  announced  this  doctrine  as  to  the  vested 
rights  of  the  husband:  ''Prior  to  the  revision  of  the  statutes  in 
1889,  a  husband,  by  virtue  of  his  marital  rights,  was  entitled 
to  the  possession  of  his  wife's  lands,  held  by  her  as  at  common 
law,  and  could  sue  therefor  in  his  own  name;  and  the  enact- 
ment of  sections  ^^^  6869  and  6861  of  the  Eevised  Statutes  of 
1889,  providing  that  real  estate  belonging  to  the  wife  should  be 
her  separate  property  and  under  her  sole  control,  and  empower- 
ing her  to  sue  and  be  sued,  at  law  or  in  equity,  as  a  feme  sole, 
did  not  deprive  the  husband  of  such  rights  in  his  wife's  prop- 
erty, which  had  become  vested  prior  to  1889." 

In  the  case  of  Leete  v.  State  Bank,  115  Mo.  181,  21  S.  W. 
788,  all  the  authorities  are  collated  and  reviewed.  That  case 
settles  the  law  in  this  state  that  the  legislature  has  no  power  to 
pass  laws,  retrospective  in  their  operation,  so  as  to  affect  vested 
rights.  The  statute  under  consideration  in  the  Leete  case  was 
the  married  woman's  act  of  March  25,  1873.  It  was  held  that 
the  act  "creating  a  separate  estate  in  the  wife's  personalty,  in- 
clusive of  her  rights  of  action  and  providing  that  the  same  shall 
not  be  demeed  to  have  been  reduced  to  the  possession  of  the  hus- 
band by  his  use,  occupancy  or  care,  but  only  by  her  express  as- 
sent in  writing,  is  to  be  construed  prospectively  and  does  not 
apply  to  marriages  in  existence  at  the  time  of  its  passage  or  to 
rights  which  had  then  accrued.'^  It  was  further  held  that  ''an 
application  of  said  statute  to  marriages  then  in  existence  or  to 
rights  which  then  had  accrued,  would  be  violative  of  the  con- 
stitutional provision  prohibiting  the  enactment  of  a  law  retro- 
spective in  its  operation."  The  conclusion  reached  in  that  case 
was  that  the  married  woman's  act  of  1873  could  only  operate 
prospective!}',  and  did  not  apply  to  marriages  in  existence  at  the 
time  of  its  passage  or  to  rights  that  accrued  to  such  existing 
marriages. 

So  we  say  in  this  case,  that  the  act  of  1895  could  only  operate 
prospectively,  and  is  not  to  be  applied  to  husbands  who  had 
acquired  homesteads  prior  to  the  passage  of  the  act.  George 
Y/.  Gladney,  prior  to  the  enactment  of  this  statute  of  1895,  had 
the  right  to  convey  his  homestead  without  his  wife  joining  him, 
and  as  was  very  appropriately  said  by  the  learned  judge  in  the 
Leete  case,  "these  were  his  rights;  but,  when  he  woke  up  on 
the  morning  the  section  mentioned  went  into  ^^^  operation,  he 
found  himself,  if  plaintiff's  position  be  correct,  completely  de- 
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vested  of  his  former  vested  rights,  laboring  under  a  'new  dis- 
ability.' " 

It  is  now  the  settled  law  of  this  state  that  an  act  of  the  legis- 
lature "is  to  operate  prospectively  only,  and  not  otherwise,  un- 
less upon  the  face  of  the  act  itself  the  exceptions  to  the  prospec- 
tive rule  do  phiinly  and  unmistakably  appear":  Leote  v.  State 
Bank,  115  Mo.  184,  21  S.  W.  788. 

It  may  be  argued  that  even  though  the  right  of  George  W. 
Gladney,  prior  to  the  present  statute,  was  a  vested  one,  yet  as 
he  had  not  availed  himself  of  that  right,  the  present  law  would 
be  applicable,  and  he  could  not  exercise  such  right  after  the 
change  in  the  statute.  Perry  on  Trusts,  a  work  of  recognized 
authority,  announced  the  doctrine  upon  a  question  identical  in 
principle  with  tlie  one  before  us.  He  says  (2  Perry  on  Trusts. 
5th  ed.,  sec.  676)  :  "On  principle,  it  would  seem  that  the  right 
to  reduce  the  wife's  choses  in  action  to  possession  vested  in  the 
husband  at  the  time  of  the  marriage,  and  could  not  be  devested 
by  a  statute  passed  after  the  marriage,  although  the  husband 
had  not,  at  the  time  of  tlie  passage  of  the  act,  reduced  the  choses 
to  possession;  and  so  it  has  been  ruled  in  several  cases." 

Tliis  is  a  complete  answer  to  that  argument,  for  in  the  doc- 
trine announcCil  by  Perry,  as  above  quoted,  the  principle  is  tlie 
same;  if  the  right  existed,  it  makes  no  difference  about  the 
exercise  of  it  before  the  passage  of  the  subsequent  statute  that 
undertakes  to  devest  it. 

Upon  the  question  involved  in  this  case,  as  to  tlie  right  of 
George  W.  Gladney  prior  to  the  act  of  1(S'J5,  being  a  vested 
right,  we  are  of  the  opinion  that  the  unbroken  line  of  decisions 
of  Xorth  Carolina  upon  a  point  which  in  principle  is  identical 
with  the  one  at  bar  are  decisive  of  this  question.  That  we  may 
fully  appreciate  the  application  of  the  cases  to  which  we  liere- 
after  in  this  opinion  direct  attention,  it  would  be  well  in  a 
brief  way  to  refer  to  the  provisions  of  the  constitution  and  law 
of  that  state.  In  1838,  the  state  ol;  Xorth  Carolina  adopted 
and  rati  lied  its  constitution.  The  constitution  itself  created  a 
homestead  defining  the  amount  "''''  of  land  anel  value-,  etc., 
Avhicli  was  exempted  from  levy  of  execution.  It  also  i)rovi(led 
for  the  conveyance  of  the  houu'stead,  but  declared  that  no  deed 
executed  by  the  owner  of  the  homestead  should  be  vah'd  with- 
out the  voluntary  signature  and  assent  of  his  wife.  Prior  to 
the  adoption  of  this  eunstitution,  the  owner  of  the  land  oeeupied 
by  him  anel  his  wife,  coidd  be  conveyed  by  the  husband  alone. 
In  the  case  of  Gilmore  v.  Bright,  lUl  X.  C.  382,  7  S.  E.  751, 
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in  passing  on  the  question  as  to  the  right  of  the  hnshand  to  con- 
vey the  land,  subsequent  to  the  adoption  of  the  constitution,  the 
court  says:  "The  case  shows  that  the  lands  in  dispute  were  the 
property  of  Samuel  Gilmore  long  prior  to  the  adoption  of  the 
constitution  of  1868,  and  that  he  and  his  wife  were  married 
long  prior  to  that  time.  There  never  was  any  allotment  of  the 
said  lands  as  a  homestead,  nor  was  there  ever  any  petition  by 
the  said  Gilmore  to  have  such  an  allotment  made,  nor  was  there 
ever  any  act  of  his  indicating  any  purpose  voluntarily  to  have 
said  lands,  or  any  portion  thereof,  dedicated  to  the  purposes  of 
a  homestead.  He  had,  prior  to  the  adoption  of  the  constitution 
of  1868,  the  absolute  right  to  sell  or  dispose  of  these  lands  as 
he  pleased,  without  the  concurrence  of  his  wife,  and,  if  he  chose 
to  do  so,  withoiit  her  consent;  and  it  is  too  well  established  by 
the  authorities,  federal  and  state,  that  this  right  was  not  de- 
vested by  article  10,  section  8,  of  the  constitution  of  Xorth 
Carolina,  to  be  questioned  now.  Tiie  state  could  not  by  its 
constitution  or  its  laws,  subsequently  adopted  or  enacted,  de- 
prive him  of  his  vested  right  to  sell  or  dispose  of  the  land  in 
question,  without  contravening  that  provision  of  the  constitu- 
tion of  the  United  States  which  declares  that  no  state  shall  pass 
any  'law  impairing  the  obligation  of  contracts.'  "  The  learned 
judge  cites  in  support  of  that  principle  announced  the  cases  of 
Edwards  v.  Kcarzey,  96  U.  S.  595;  Sutton  v.  Askew,  66  X.  C. 
172,  8  Am.  Eep.  500;  Bruce  v.  Strickland,  81  X.  C.  267;  Mur- 
phy V.  McXeill,  82  X.  C.  221;  Reeves  v.  Haynes,  88  X.  C.  310; 
Fortune  v.  Watkins.  94  X.  C.  304 ;  Castlebury  3:«  v.  Mayuard, 
95  X.  C.  281,  and  the  numerous  cases  cited  in  these  authorities. 

In  the  case  of  Bruce  v.  Strickland,  81  X.  C.  267,  the  learned 
judge,  after  reviewing  all  the  authorities  upon  the  question  as 
to  the  application  of  the  enactment  of  subsequent  statutes  les- 
sening the  power  of  the  husband  under  former  statutes  in  re- 
spect to  his  lands,  and  reaching  the  conclusion  that  such  sub- 
sequent acts  do  not  affect  rights  secured  under  former  laws, 
says:  "These  decisions  rest  upon  the  sanctity  of  vested  rigiits 
under  the  protection  of  the  constitution,  among  Avhich  is  em- 
braced the  'jus  disponendi,'  or  right  of  alienation.  Tliu  prin- 
ciple is  too  deeply  imbedded  in  the  fundamental  law  of  free 
government  to  require  vindication.^^ 

It  may  ])e  said  that  these  Xorth  Carolina  cases  are  based  upon 
the  fact  that  prior  to  the  adoption  of  tlio  constitution  tliere  Avas 
no  homestead,  and  the  land,  not  l)eing  a  homestead,  could  be 
alienated  by  the  husband  without  the  wife  joining  in  the  deed. 
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That  does  not  alter  or  change  the  principle  announced  as  ap- 
plicable to  the  case  at  bar,  for  in  this  case,  the  homestead  prior 
to  1895,  could  be  alienated  by  the  husband  alone,  subject  to  her 
dower  the  same  as  the  land  mentioned  in  the  Carolina  cases, 
and  it  is  apparent  from  an  investigation  of  all  those  cases  that 
they  clearly  announce  the  principle  that  the  right  of  a  husband 
to  sell  or  encumber  his  land  without  his  wife  joining  in  the  con- 
veyance, is  a  vested  right,  which  a  subsequent  statute  which 
imposes  upon  him  a  new  disability  and  undertakes  to  prevent 
him  from  performing  this  act  alone,  cannot  impair. 

This  brings  us  to  the  last  contention  of  appellants.  Appel- 
lants insist  that  the  statute  of  1895  did  not  impair  any  vested 
right  of  George  W.  Gladney;  but  that  it  simply  changed  the 
remedy  or  procedure  of  the  wife  in  respect  to  the  homestead. 
The  statute  of  1895  does  not  require  a  single  step  to  be  taken 
by  the  wife.  She  is  not  required  to  proceed  in  any  way;  but  it 
simply  imposes  upon  the  husband  a  new  disability,  rendering 
him  incapable  of  doing  an  act  which,  under  the  prior  law,  he 
had  a  perfect  right  to  do.  If  the  statute  had  provided  ^^^  that 
the  Avife  should  adopt  some  other  method  of  preventing  the  sale 
or  encumbrance  of  the  homestead,  then  it  might  be  said  that  it 
was  simply  a  cliangc  in  the  course  to  be  adopted  by  her,  to  pre- 
sent the  husband  from  acting.  But  it  must  be  remembered 
that  this  change  of  the  statute  does  not  require  her  to  pivirood 
at  all;  in  elfect,  the  legislature  says  in  the  act  of  1895:  "Un- 
der the  former  law  we  provided  a  remedy  for  you  to  prevent  the 
exercise  of  certain  rights  of  your  husband,  in  respect  to  the 
homestead.  We  will  now  exercise  this  right  for  3^ou,  irrespec- 
tive of  the  fact  whether  you  desire  it  done  or  not;  we  will  simply 
devest  your  husband  of  the  power  to  sell  or  encumber  the  home- 
stead.""' 

We  emphatically  hold  that  this  alteration  and  change  in  the 
statute  is  not  simply  a  change  in  the  remedy  or  procedure;  but 
is,  in  the  clearest  terms  possible,  a  deprivation  of  a  right,  which 
the  husband  had  prior  to  the  enactment  of  the  statute.  We  may 
add  that  a  law  which,  even  if  intended  simply  to  change  the 
remedy  or  procedure,  if  in  fact  it  impairs  vested  rights,  is  just 
as  obnoxious  to  the  constitutional  inhibition  as  if  it  in  the 
clearest  terms  violated  the  constitutional  provision.  We  have 
examined  the  cases  cited  by  the  learned  counsel  for  appellants 
upon  this  question,  and  we  are  of  the  impression  that  they  are 
not  based  upon  similar  grounds,  and  hence  are  insufficient  to 
chano-e  the  conclusions  reached  upon  this  contention. 
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Entertaining  the  views  as  herein  expressed  as  to  the  vested 
rights  of  George  W.  Gladney,  in  respect  to  the  land  in  contro- 
versy, Ave  are  of  the  opinion  that  the  action  of  the  trial  court 
in  sustaining  the  motion  to  dissolve  the  injunction  and  dismiss- 
ing plaintitTs'  bill  was  correct^  and  it  is  ordered  that  the  judg- 
ment be  affirmed. 

All  concur. 


Legislation  which  Impairs  a  Tested  right  or  estate  is  unconstitu- 
tional: Matter  of  Pell,  171  N.  Y.  48,  89  Am.  St.  Eep.  791,  63 
N.  E.  789;  Baltimore  etc.  Ey.  Co.  v.  Eeed,  158  Ind.  25,  92  Am. 
St.  Eep.  293,  62  N.  E.  488.  And,  although  the  legislature  may 
modify  or  change  the  form  of  the  remedy,  provided  no  substantial 
right  secured  by  contract  is  thereby  impaired  (State  v.  Helden- 
brand,  62  Neb.  136,  89  Am.  St.  Eep.  743,  87  N.  W.  25;  Burk  v. 
Putnam,  113  Iowa,  232,  86  Am.  St.  Eep.  372,  84  N.  W.  1053),  yet 
any  law  which  in  its  operation  amounts  to  a  denial  or  obstruction 
of  the  rights  accruing  by  contract,  though  professing  to  act  only 
on  the  remedy,  is  unconstitutional  and  void:  Merchants'  Bank  v. 
Ballou,  98  Va,   112-,  81   Am.   St.   Eep.   715,  32   S.   E.  481. 

A  IStatute  Giving  o  Hnshand  a  right  to  the  use  of  his  wife's  land, 
with  power  to  rent  it  and  receive  the  rent,  vests  in  him  a  statutory 
right,  so  it  has  been  held,  of  which  the  legislature  has  no  power 
to  devest  him  by  a  subsequent  married  woman's  act:  Eose  v.  Eose, 
104  Ky.  48,  46  S.  W.  524,  84  Am.  St.  Eep.  430.  and  see  the  mono- 
graphic note  thereto  on  the  constitutionality  of  statutes  affecting 
rights  based  on  a  pre-existing  marriage. 


SHIELDS  V.  IIOBAET. 

[172   Mo.  491,  72   S.  W.  669.] 

COE,PORATIO]SrS— Liability  of  Stockholders.— The  stockhold- 
ers in  a  corporation  are  liable  to  its  creditors  to  an  amount  equal 
to  the  unpaid  balance  due  on  the  nominally  paid-  up  certificates  of 
stock   issued   to    them.     (p.   535.) 

CORPORATIONS— Liability  of  Stockholders  —Fraud.— It  is 
not  necessary  to  charge  fraud  to  subject  a  stockholder's  unpaid 
liability  to  a  creditor's  judgment  against  the  corporation,     (p.  .535.) 

CORPORATIONS— Right  to  Prefer  Creditors.— A  corporation 
while  a  going  concern  may  prefer  one  creditor  to  another,     (p.  536.) 

CORPORATIONS!— Preferences— Private  Debts  of  Officers.— 
if  a  corporation  has  reached  a  point  where  its  assets  are  insuflS- 
cient  to  satisfy  its  corporate  debts,  its  managing  officers  cannot 
pay  their  private  debts  from  the  assets  of  the  corporation  as  against 
the  claims  of  its  existing  creditors  who  complain.  Such  transaction 
is  prima  facie   fraudulent,     (p.   537.) 

CORPORATIONS.— Dividends  can  be  Paid  Only  out  of  profits 
or   the   net  increase   of   the   capital   of   a   corporation  and  cannot   be 
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drawn  upon  the  capital  contributed  by  the  shareholders  for  the  pur- 
pose  of   carrying  on   the   company's  business,     (p.   540.) 

CORPORATIONS— Dividends.— Neither  the  directors  of  a 
corporation,  nor  even  a  majority  of  its  stockholders,  have  any  au- 
thority to  diminish  its  prescribed  capital  by  distributing  a  portion 
among  the  shareholders  in  the  shape  of  dividends.  This  would  be 
a  fraud  upon  creditors  contracting  with  it  on  the  faith  of  its  capi- 
tal stock,     (p.  540.) 

CORPORATION'S— Unlawful  Dividends.— Shareholders  in  a 
corporation  are  not  permitted  to  distribute  its  capital  among  them- 
selves under  tlie  guise  of  dividends  when  they  are  indebted  to  the 
corporation  on  their  unpaid  liability  on  the  stock  subscription,  (p. 
542.) 

CORPORATIONS— Unlawful  Dividends— Setoff.— If  the  notes 
of  a  corporation  which  its  officers  as  indorsers  have  paid  were  the 
result  of  a  fraudulent  reduction  and  distribution  of  the  capiial 
stock  of  the  corporation  under  the  guise  of  dividends,  the  court 
will  not  in  an  equitable  suit  by  a  judgment  creditor  of  the  cor- 
poration against  its  stockholders  to  subject  to  his  debt  the  unpaid 
balance  of  paid-up  stock  issued  to  them,  set  off  the  amount  thus 
paid  on  such  notes  against  the  balance  remaining  unpaid  on  the 
stock  'of  the  officers  paying  them.  Such  preference  given  to  the 
officers  themselves  is  prima  facie  fraudulent,  and  the  burden  rests 
on  them  to  show  that  such  notes  were  honest  obligations  of  the 
corporation.  The  mere  production  of  the  notes  executed,  indorsed 
and  paid  by  themselves,  falls  far  short  of  that  proof  which  a  court 
of  equity  requires  to  overcome  the  presumption  of  fraud,     (p.  543.) 

CORPORATIONS— Conversion  of  Stock— Presumption.— If  a 
large  part  of  the  capital  stock  of  a  corporation  is  shown  to  have 
been  illegally  converted  by  its  managing  officers,  it  must  be  pre- 
sumed, in  the  absence  of  a  full  explanation  by  them,  that  the  whole 
of  the  stock  has  been    by  them  fraudulently  converted,     (p.   543.) 

Heffernan  &  Heffernan  and  W.  G.  Pettus,  for  the  appellant. 

B.  W.  IMassey,  A.  Sherwood  and  W.  ?.I.  Williams,  for  the  re- 
spondents. 

^05  GANTT,  J.  On  or  about  the  last  days  of  February, 
18S7,  Lucius  Hubbcll  of  the  real  estate  firm  of  Wooley,  Porter. 
&  Hubbell  of  Springfield,  IMissouri,  for  one  thousand  dollars 
cash  paid,  obtained  an  agreement  from  George  M.  Jones  to  con- 
vey to  said  Hubbell  a  tract  of  land  adjoining  the  city  of  Spring- 
field, containing  about  one  hundred  and  sixty  acres,  for  the  sum 
of  $26,000,  to  be  paid  in  thirty  days.  Before  the  expiration 
of  the  thirty  days  said  Hubbcll  obtained  the  agreement  of  nine 
other  parties  to  share  said  purchase  with  him,  each  to  pnv  the 
sum  of  $2,600,  and  togcher  they  paid  the  $26,000,  and  on  March 
29,  18S7,  said  Jones  conveyed  the  said  land  to  said  Hubbell. 
It  was  further  agreed  between  the  ten  purchasers  that  they 
would  organize  a  business  corporation  to  take  over  said  land 
and  that  it  should  be  capitalized  at  $100,000  and  each  of  said 
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ten  purchasers  sliould  receive  stock  in  said  company  of  the 
par  value  of  $10,000. 

On  March  31,  1887,  these  same  ten  men  signed  and  executed 
articles  of  association  of  the  Eeal  Estate  Investment  Company, 
reciting  therein  that  the  capital  stock  of  $100,000  had  been 
fully  paid  up  and  was  in  the  hands  of  the  persons  named  as 
the  first  board  of  directors  and  that  each  of  the  ten  signers,  to 
wit,  L.  W.  Hubbell,  W.  H.  Biggs,  George  A.  C3.  Wooley,  W.  0. 
Cra}',  E.  D.  Pearce,  T.  E.  Burlingame,  J.  S.  Ambrose,  B.  F. 
Hobart,  J.  T.  Gray  and  W.  G.  Porter,  Jr.,  held  twenty  shares 
of  the  par  value  of  $500  each.  Articles  of  incorporation  were 
duly  filed  and  a  certificate  of  incorporation  granted,  and  in  due 
time  stock  of  the  par  value  of  $10,000  was  issued  to  each  of 
said  parties  as  fully  paid.  The  testimony  of  Hubbell,  the  pro- 
moter, and  of  Biggs,  one  of  the  original  board,  and  of  Pamsay, 
the  manager,  establishes  beyond  question  that  none  of  these 
stockholders  ever  paid  anything  for  their  stock  except  the  $2,600 
which  they  each  paid  into  the  fund  to  buy  the  land,  which  was 
at  once  conveyed  to  the  corporation  on  its  organization  by  Hub- 
bell for  a  recited  consideration  of  $100,000,  and  which  land  was 
practically  the  ^^^  only  asset  the  company  ever  had  outside  of 
a  switch  and  a  few  lots  purchased  by  it  later  on.  As  soon  as 
practicable  the  company  caused  the  land  to  be  laid  off  as  an 
addition  to  Springfield,  conforming  as  near  as  possible  to  the 
streets  of  the  city,  and  filed  its  plat  and  published  maps  of  the 
addition.  This  was  accomplished  in  September,  1887.  The 
lots  were  rated  from  $150  to  $100  each,  according  to  desirabil- 
ity. 

The  testimony  of  Hubbell  and  Pamsej^,  who  were  the  man- 
agers at  different  periods,  disclose  the  following  modus  operandi : 
The  company  would  sell  a  lot,  and  if  the  purchaser  was  not 
able  to  build  would  advance  him  the  money  or  materials  for 
his  house,  and  then  take  back  notes,  or  real  estate  bonds,  as 
one  of  the  witnesses  denominated  them,  secured  by  a  first  deed 
of  trust  on  the  whole,  and  then  the  company  would  indorse  this 
paper  and  sell  it  in  the  money  market.  In  this  manner  some- 
thing like  one  hundred  and  eighty  lots  were  sold  in  the  first 
ihree  or  four  years  of  the  company's  existence,  or  up  to  1891 
or  1892.  The  money  received  from  the  sale  of  these  notes, 
and  sometimes  the  notes  themselves,  were  distributed  as  divi- 
dends to  the  corporators  or  stockholders  to  the  amount  of 
$26,000  or  near  that  sum,  but  the  evidence  shows  that  a  large 
number  of  those  notes  were  not  paid  by  the  makers  or  owners 
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of  the  lots  when  due,  and  as  Hubbell  testified,  "it  was  not  the 
policy  of  the  company  to  allow  them  to  default,  and  when  the 
purchasers  of  the  lots  failed  to  make  payment  the  company 
stepped  in  and  paid  them  so  as  to  keep  its  paper  good,''  and  it 
would  seem  that  to  get  the  money  to  do  this  from  time  to  time, 
the  company  would  make  its  notes,  indorsed  by  the  directors 
and  the  banks  of  Springfield  and  St.  Louis,  and  when  due  would 
renew  again,  until  toward  the  last  Hobart  and  Ambrose  were 
compelled  to  pay  them  to  protect  their  indorsements. 

In  some  instances  the  company  would  mortgage  the  property 
to  raise  the  money  and  take  second  mortgages,  but  when  the 
panic  of  1893  came,  the  second  ^**''  mortgages  were  wiped  out 
completely  by  the  decline  in  values. 

Eamsay  testified  that  when  he  became  manager  in  1891  there 
was  from  $12,000  to  $18,000  of  the  company's  paper  outstand- 
ing indorsed  by  Hobart  and  Ambrose,  who  were  directors  of  the 
company,  and  in  1893  it  had  increased  to  about  $34,000,  which 
came  about  by  paying  off  interest  on  the  indebtedness,  and  on 
account  of  notes  coming  back  on  the  company  which  it  had  in- 
dorsed, and  paying  the  running  expenses,  and  taking  up  the  old 
notes  that  had  been  indorsed. 

In  February,  1893,  the  company  issued  its  notes  secured  by 
deeds  of  trust  on  unimproved  lots,  for  $10,000,  which  it  sold 
through  the  brokerage  firm  of  H.  M.  Noell  &  Co.,  of  St.  Louis, 
$5,000  to  plaintiff  George  H.  Shields,  and  $5,000  to  Mrs.  Breed. 
Default  was  made  in  the  payment  of  these  notes,  the  deeds  of 
trust  foreclosed  by  sales,  and  thereupon  plaintiff  brought  suit 
in  the  Greene  circuit  court  and  obtained  judgment  for  $G,055.50, 
the  balance  due  him  on  the  notes  held  by  him.  Execution  is- 
sued on  this  judgment  and  real  estate  which  had  theretofore  be- 
longed to  the  company,  but  which  had  been  sold  under  other 
deeds  of  trust  of  Augaist  19,  1893,  and  plaintiff  became  the 
purchaser  and  the  execution  was  credited  with  $158.10,  the  pro- 
ceeds of  the  sale. 

The  five  deeds  of  trust  of  August  19,  1893,  had  been  made 
by  the  company,  covering  all  the  land  it  then  owned,  to  secure 
certain  notes  which  it  had  put  up  as  collateral  to  its  notes  al- 
ready outstanding,  Avhich  had  been  indorsed  by  Hobart  and  Am- 
brose, and  in  some  instances  by  the  other  directors  and  stock- 
holders. Hobart  and  Ambrose  were  ultimately  compelled  to 
])ay  the  notes  which  they  had  indorsed,  and  thereupon  caused 
these  collateral  deeds  of  trust  to  be  foreclosed,  on  September  23, 
1897,  and  Ambrose  got  sixty  of  the  one  hundred  and  forty  lots 
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covered  'by  these  deeds  of  trust  for  $2,005,  and  Ilobart  bid 
$1,100  on  certain  of  the  lots  and  directed  them  to  be  conveyed 
to  the  Crescent  Iron  Company,  and  ^*^^  for  certain  other  lots 
he  bid  $2,819  and  caused  them  to  be  deeded  to  Mrs.  Hobart,  his 
wife,  these  sums  being  credited  on  their  notes  against  the  com- 
pany which  they  had  paid  for  it. 

It  appears  that  Hobart  in  this  way  paid  $17,243.10  and  Am- 
brose $6,310.  Hobart  also  produced  another  note  for  the  com- 
pany for  $1,000  which  he  loaned  the  company.  The  plaintiff 
in  his  endeavor  to  trace  the  origin  of  all  this  indebtedness  en- 
deavored to  get  at  the  books;  but  the  defendants  did  not  pro- 
duce them,  and  it  appeared  that  Ramsay,  the  manager  of  the 
company,  when  he  learned  the  plaintiff  intended  to  levy  on  them 
and  had  applied  for  an  order  to  produce  them,  called  in  the 
negro  porter,  Henry  Eeed,  at  the  Ozark  Hotel  in  Springfield, 
and  turned  over  to  him  the  journal,  cash-book,  ledger,  sales- 
book  and  stock-book,  which  contained  all  the  transactions  of  the 
Real  Estate  Investment  Company  for  the  years  up  to  Novem- 
ber, 1897,  saying  to  the  negro  at  the  time  they  would  probably 
be  attached  and  to  get  them  out  of  his  office,  he  didn't  care 
what  he  did  with  them ;  so  he  took  them  out  of  his  office,  and 
when  on  that  day  the  order  of  the  court  to  produce  them  was 
read  to  him  or  delivered  to  him,  he  made  return  that  they  were 
not  in  his  possession. 

The  negro  testified  he  put  them  in  an  elevator  where  the 
rubbish  around  the  Ozark  House  was  dumped  and  they  remained 
there  several  days,  when  he  was  taken  sick,  and  upon  his  return 
to  work,  they  had  been  removed,  and  he  did  not  know  their 
whereabouts.  The  witness  Ramsay  boldly  avowed  his  purpose 
to  prevent  plaintiff  getting  the  information  contained  in  the 
books,  and  says  he  wrote  Hobart  that  day  what  he  had  done  and 
received  an  acknowledgment  of  the  letter.  With  the  suppres- 
sion of  the  books  came  a  significant  lapse  of  all  memory  of  their 
contents  by  those  who  conducted  the  transactions  recorded  in 
them.  Ambrose  was  dead  at  the  time  of  the  trial  and  was  repre- 
sented by  his  administrator. 

H.  M.  Noel  testified  that  he  lived  in  St.  Louis;  was  in  the 
bond  and  brokerage  business,  and  that  Hobart  ^^^  sold  him  the 
$10,000  in  bonds,  which  witness  sold  to  plaintiff  Shields  and 
Mrs.  Breed;  that  Hobart  informed  him  at  the  time  that  the 
bonds  were  amply  secured,  and  only  forty  per  cent  of  the  realty 
belonging  to  the  Real  Estate  Investment  Company  was  mort- 
gaged; that  the  company  was  solvent;  that  part  of  the  $10,000 
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was  to  pay  a  note  falling  due  and  the  remainder  to  be  paid  in 
betterments. 

Hobart  was  present  in  court  and  sworn  as  a  witness,  but  was 
not  offered  as  a  witness  in  his  own  behalf  to  explain  the  origin 
of  the  debts  which  he  paid  for  the  company  until  counsel  for 
plaintiff  in  his  argnment  animadverted  upon  his  said  failure 
and  then  he  Avas  offered  as  a  witness,  but  the  court  declined  at 
that  time  to  reopen  the  cases. 

Other  facts  may  be  noted  in  the  opinion  in  the  case.  The 
circuit  court  found  for  defendants  Hobart  and  Ambrose  and 
against  the  other  defendants. 

Cause  ISTo.  9411  is  a  suit  in  equity  by  plaintiff,  as  a  judg- 
ment creditor  of  the  Real  Estate  Investment  Company,  against 
the  defendants,  who  were  seven  of  the  original  ten  subscribers 
to  and  promoters  of  the  said  corporation,  to  subject  to  plain- 
tiff's judgment  the  unpaid  balance  due  from  the  defendants  on 
their  stock,  on  the  ground  that  althoTigh  stock  was  issued  as 
paid  up  they  had  in  fact  paid  only  twenty-six  per  cent  thereon, 
and  they  were  liable  to  plaintiff  as  a  creditor  to  the  full  amount 
thereof. 

The  circuit  court  found  as  a  fact  that  only  twenty-six  per 
cent  was  paid  on  the  stock;  that  each  of  the  stockholders  was 
liable  for  $7,400  for  the  satisfaction  of  the  company's  debts, 
but  found  that  as  to  Hobart  and  Ambrose  they  had  paid  more 
than  they  owed  on  their  stock  in  paying  their  indorsements  on 
the  notes  of  the  company,  as  set  forth  in  the  statement  and 
answers  of  Hobart  and  Bigbee,  administrator  of  Ambrose. 

After  timely  motions  for  new  trial  and  in  arrest  plaintiff  ap- 
pealed from  the  judgment  of  the  circuit  court. 

510  I  The  circuit  court's  finding  that  of  the  $100,000  of 
capital  stock  of  the  Eeal  Estate  Investment  Company  subscribed, 
the  stockholders  only  paid  into  the  treasur}'  of  the  company 
$2G,000  or  $2,600  each  for  the  $10,000  worth  of  stock  at  par 
value  allotted  to  them,  is  supported  by  all  the  testimony  in  the 
case,  and  it  follows  that  under  tlie  laws  of  this  state  the  court's 
further  finding,  that  each  of  the  defendants  in  the  cause  Xo. 
9411  was  liable  to  the  creditors  of  the  corporation  for  the  un- 
paid balance  of  $7,400  on  his  twenty  shares,  followed  as  a  neces- 
sary consequence:  Shickle  v.  Watts,  94  Mo.  414,  7  S.  W.  274; 
Liebke  v.  Knapp,  79  ]\[o.  24,  49  Am.  Rep.  212;  Shepard  v. 
Drake,  61  Mo.  App.  134;  A^an  Cieve  v.  Bevkey,  143  Mo.  109, 
44  S.  W.  743. 


March,  1903.]  Shields  v.  Hobart.  535 

But  the  circuit  court  further  found  that  by  the  payment  of 
the  various  notes  issued  by  the  corporation,  Hobart  and  Am- 
brose had  each  subsequently  more  than  paid  the  unpaid  balance 
on  their  respective  shares  and  credited  them  with  these  pay- 
ments and  rendered  judgment  for  them  against  plaintilT,  while 
giving  him  judgment  against  the  other  defendants,  and  it  is 
this  judgment  of  the  court  in  favor  of  defendants  Hobart  and 
Ambrose's  administrator  which  forms  the  basis  of  this  appeal. 

As  already  stated,  this  is  a  suit  in  equity  which  is  a  concur- 
rent remedy  with  the  statutory  action  at  law  given  by  section 
2519  of  the  Revised  Statutes  of  1899,  in  force  when  this  suit 
was  commenced  and  the  judgment  rendered :  Shickle  v.  Watts, 
94  Mo.  410,  7  S.  W.  274;  Van  Cleve  v.  Berkey,  143  Mo.  109, 
44  S.  W.  743;  Steam  Stone  Cutter  Co.  v.  Scott,  157  Mo.  520, 
57  S.  W.  1076. 

It  is  not  necessary  to  enforce  a  stockholder's  liability  for  his 
unpaid  obligation  for  his  stock  to  allege  or  prove  fraud.  This 
was  ruled  in  Shickle  v.  Watts,  94  Mo.  410,  7  S.  W.  274,  and 
while  a  different  view  was  taken  in  Woolfolk  v.  January,  131 
Mo.  C20,  33  S.  W.  432,  so  much  of  that  opinion  as  announced 
that  it  was  necessary  to  allege  fraud  was  overruled  and  disap- 
proved in  Tan  Cleve  v.  Berkey,  143  Mo.  109,  44  S.  W.  743,  by 
the  unanimous  opinion  of  all  the  judges  in  ^^^  Bank,  and  it 
must  now  be  regarded  as  settled  that  it  is  not  necessary  to 
charge  fraud  to  subject  the  stockholder's  unpaid  liability  to  a 
creditor's  judgment  against  the  corporation. 

The  difficulties  of  the  case  arise  from  the  uncertainty  asi  to 
the  origin  of  the  debts  which  Hobart  and  Ambrose  paid  for  the 
company. 

These  two  defendants  contented  themselves  with  showing  that 
in  1893  and  prior  thereto  they  had  indorsed  the  company's  notes 
or  real  estate  bonds  in  the  aggregate  to  the  amount  of  $23,350, 
and  that  to  protect  tlie  several  notes  of  the  company  which 
they  had  indorsed,  one  for  $3,000,  one  for  $1,350,  one  for  $2,000, 
one  for  $9,000,  and  one  for  $8,000,  the  company  made  its  ad- 
ditional notes  for  these  several  amounts  to  Frank  B.  Smith 
and  gave  five  deeds  of  trust  conveying  one  hundred  and  forty 
lots  of  ground  and  these  notes  were  indorsed  by  Smith  and,  to- 
gether with  the  respective  deeds  of  trust  given  to  secure  each, 
were  placed  by  the  company  as  collateral  security  with  the 
several  banks  and  individuals  who  held  the  notes  of  tlie  com- 
pany indorsed  by  Hobart  and  Ambrose,  and  to  secure  the  latter 
on  their  said  indorsements. 
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The  plaintiff  endeavored  to  trace  the  origin  and  consideration 
of  the  notes  indorsed  by  Hobart  and  Ambrose  and  in  a  general 
way,  we  think,  established  that  a  large  proportion  of  this  indebt- 
edness grew  out  of  the  way  in  which  the  corporation  conducted 
its  affairs.  He  established  quite  conclusively  by  Hubbell,  the 
manager  of  the  company  from  1887  to  1891,  that  it  was  the  cus- 
tom of  the  company  to  sell  its  lots,  which  constituted  in  fact 
its  capital,  to  various  purchasers  on  credit,  or  largely  so,  and 
take  notes  and  deeds  of  trust  to  secure  the  purchase  money, 
and  to  either  sell  these  notes  and  distribute  the  proceeds  as  divi- 
dends or  distribute  these  notes  with  the  company's  indorsement 
to  the  several  stockholders  as  dividends.  Many  of  these  notes 
thus  sold  and  divided  as  dividends  were  not  paid  by  the  makers, 
the  purchasers  of  lots,  when  they  became  due,  and  the  company 
to  protect  its  credit  would  take  up  and  ^^^  pay  these  notes  by 
borrowing  money  or  using  the  proceeds  of  other  lots. 

How  many  of  these  defaults  occurred  during  Hubbcll's  man- 
agement does  not  satisfactorily  appear,  as  his  memory  was  very 
indistinct  when  questioned  on  that  subject,  but  they  grew  more 
and  more  frequent  under  Porter's  and  Eamsay's  management  in 
1891,  1892  and  1893,  by  which  time  the  indebtedness  had  grown 
on  this  account,  principally  to  the  bulk  of  its  indebtedness,  some 
$34,000,  at  the  time  it  made  the  bonds  for  $10,000  of  which 
the  plaintiff  became  the  owner  of  $5,000  in  1893.  Eamsay 
says  it  was  between  $12,000  and  $18,000  when  he  took  charge 
in  1891.  Plaintiff  endeavored  to  reach  the  books,  but  when 
Ramsay,  the  manager,  learned  of  his  purpose  he  called  in  a 
negro  porter  and  turned  them  over  to  him  with  the  sole  injunc- 
tion to  get  them  out  of  his  office,  and  when  the  order  of  the 
court  was  served  he  answered  these  books  were  not  in  his  posses- 
sion. All  efforts  to  trace  the  whereabouts  of  these  books  which 
contained  a  history  of  all  the  transactions  of  the  company  proved 
futile,  and  this  accounts  for  the  failure  of  the  plaintiff  to  show 
definitely  and  specifically  the  origin  of  the  indebtedness  on 
which  Hobart  and  Ambrose  were  indorsers  and  for  the  payment 
of  which  they  claim  credits  on  their  stock  and  offsets  against 
their  liability  to  plaintiff. 

During  all  this  time  Hobart  was  a  director  of  the  company, 
and  Ambrose  was  the  president,  until  his  death  in  1897,  and 
long  after  the  corporation  ceased  to  be  a  going  concern.  So 
that  plaintiff  could  only  show,  as  he  did  generall}',  that  the 
corporators  divided  about  $26,000  among  themselves,  the  pro- 
ceeds of  the  company's  lots,  but  a  large  proportion  of  which 
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constituted  a  liability  of  the  company  on  account  of  its  guaranty 
of  the  notes,  and  not  properly  a  dividend  earned.  The  defend- 
ants Hobart  and  Ambrose  could  have  preserved  the  books  of 
the  company  and  shown  the  origin  of  every  debt.  After  1891 
no  dividends  were  paid.  Ilubbell  testified  the  stockholders  got 
back  in  dividends  the  amount  they  invested,  or  about  $26,000; 
that  "we  sold  ^^*  notes,  the  bonds  that  we  received  in  payment 
of  the  lots,"  and  in  some  instances  divided  the  bonds  themselves 
as  dividends.  "Got  very  little  money  for  the  lots.  Took  notes 
and  gnaranteed  their  payment." 

Judge  Biggs  testified  he  received  his  dividend  in  both  cash 
and  notes,  and  collected  the  latter.  He  testified  that  according 
to  the  original  understanding  the  company  ought  not  to  have 
been  compelled  to  issue  paper  or  indorse  paper  for  any  purpose. 

Ko  reasonable  or  rational  evidence  appears  in  the  record  to 
account  for  so  large  an  indebtedness  as  was  incurred  by  the 
company  upon  any  other  theory  than  that  disclosed  by  Hubbeli 
and  Judge  Biggs,  and  that  is,  that  the  indebtedness  largely,  if 
not  altogether,  grew  out  of  the  indorsement  and  guaranty  of  the 
company  of  the  notes  and  real  estate  bonds  it  took  from  pur- 
chasers of  its  lots,  and  their  default  in  paying  the  same,  and 
the  interest  accumulating  thereon. 

With  ample  opportunity  to  have  rescued  the  records  of  the 
company  when  notified  by  the  manager,  Eamsay,  that  he  had 
turned  them  over  to  an  utterly  irresponsible  character,  and  to 
have  condemned  his  conduct  in  suppressing  evidence  to  which 
plaintiff  was  entitled,  Hobart  so  far  as  the  evidence  shows,  per- 
mitted the  records  of  the  company  to  lie  in  the  dump  pile  in 
the  elevator  of  the  Ozark  Hotel  without  a  request  to  Eamsay  to 
secure  them. 

In  those  books,  presumptively,  the  origin  of  each  note  which 
he  and  Ambrose  indorsed  for  the  company  and  each  renewal 
tliereof,  could  have  been  traced. 

Those  books  also  were  or  should  have  been  the  repositorv  of 
all  the  corporate  acts  of  the  company,  and  would  have  disclosed 
whether  the  corporation,  through  a  lawful  board,  authorized  the 
creation  of  said  debts  or  the  indorsement  thereof  by  the  com- 
pany's directors;  in  sliort,  whether  these  arrangements  were  tlie 
individual  acts  of  Hobart  and  Ambrose  self-imposed  or  were 
lawful  acts  of  the  corporation. 

^^•*  That  a  corporation  while  a  going  concern  may  prefer 
one  creditor  to  another  must  now  be  accepted  as  the  law  of 
this  state:  Foster  v.  Muilani^hy  etc.  Mill  Co.,  92  Mo.  87,  4  S. 
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W.  260;  Meyer  v.  American  Folding  Chair  Co.,  130  Mo.  188, 
32  S.  W.  300;  Schufeldt  v.  Smith,  131  Mo.  280,  52  Am.  St 
Eep.  628,  31  S.  W.  1039. 

But  it  is  also  settled  by  our  adjudications  that  when  a  cor- 
poration has  reached  a  point  where  its  assets  are  insufficient  to 
satisfy  its  corporate  debts,  its  managing  officers  cannot  lawfully 
pay  their  private  debts  from  the  assets  as  against  the  claims  of 
existing  creditors  of  the  company,  who  complain.  As  to  the 
latter  such  a  transaction  is  prima  facie  fraudulent:  National 
Tube  Works  v.  Eing  etc.  Machine  Co.,  118  Mo.  365,  22  S.  W. 
947;  Hall  v.  Goodnight,  138  Mo.  576,  37  S.  W.  916.  With 
these  principles  in  view,  it  is  essential  to  a  proper  determination 
of  the  respective  rights  of  the  parties  to  this  litigation  to  ascer- 
tain, if  we  can,  the  true  character  of  the  offset  which  is  pre- 
sented against  plaintiff's  judgment. 

Plaintiff  judgment  being  founded  upon  a  note  executed  by 
the  president  of  the  company  as  such,  and  having  been  adjudged 
the  debt  of  the  corporation,  is  not  open  to  attack  in  this  pro- 
ceeding by  the  defendants  who  are  officers  and  stockholders  of 
that  company,  and  indeed  is  not  questioned,  and  he  has  a  right 
to  have  it  satified  out  of  any  assets  belonging  to  said  company. 

On  the  other  hand,  notwithstanding  defendants  Ambrose  and 
Ho1)art  only  paid  $2,600  each  on  their  subscription  for  their 
stock  of  the  par  value  of  $10,000  each,  under  the  rule  announced 
in  Washington  Savings  Bank  v.  Butchers  etc.  Bank,  130  Mo. 
155,  31  S.  W.  761,  in  an  equitable  suit  by  a  judgment  creditor 
of  a  corporation  against  a  stockholder  to  subject  the  stockhold- 
er's liability  for  the  balance  unpaid  on  his  stock,  the  stockholder 
may  set  off  a  demand  which  he  has  against  the  corporation. 

In  that  case  it  appeared  that  at  the  suit  of  one  stockholder 
the  defendant  stockholder  had  been  compelled  to  pay  the  full 
amount  of  his  unpaid  subscription,  and  it  was  held  to  be  a  full 
satisfaction  of  liis  liability. 

515  y^Q  fjj,Q  ^i^^^g  brought  to  the  contention  of  the  plaintiff 
that  the  notes  and  bonds  offered  by  defendants  Ilobart  and  Am- 
brose were  not  lawful  claims  against  the  corporation,  but  were 
the  result  of  a  fraudulent  and  unauthorized  reduction  and  dis- 
tribution of  the  capital  stock  of  the  company  under  the  guise 
of  dividends,  and  that  the  preference  which  they  gave  them- 
selves out  of  assets  of  the  company  over  plaintiff'  who  was  an 
existing  creditor,  is  prima  facie  frandulent,  and  the  burden  de- 
volved upon  them  of  showing  that  all  their  secured  debts  were 
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fair,  honest  obligations  of  the  company  and  justly  due  them, 
and  that  they  made  no  such  showing. 

In  National  Tube  Works  v.  King  etc.  Machine  Co.,  118  Mo. 
376,  22  S.  W.  948,  this  court  quoted  with  approval  the  state- 
ment of  Morawetz  on  Private  Corporations,  volume  2,  section 
789,  that:  "A  corporation  cannot  give  away  its  property  or 
transfer  it,  unless  in  good  faith  for  value,  if  its  creditors  would 
thereby  be  left  unsecured. ^^  What,  then,  is  the  nature  of  the 
debts  which  defendants  Hobart  and  Ambrose  propose  to  set 
off  against  plaintiff's  judgment  and  how  did  they  originate? 

As  already  said,  a  large  part  thereof  grew  out  of  the  sale  of 
notes  held  by  the  company  and  by  it  indorsed  to  raise  money 
to  distribute  as  dividends  and  in  some  case?  by  the  distribution 
of  these  notes  without  sale  as  dividends,  and  their  makers  hav- 
ing defaulted  the  company  borrowed  money  to  make  them  good 
and  to  keep  up  its  credit. 

It  was  for  this  money  thus  borrowed  that  the  defendants  be- 
came indorsers  and  finally  paid  these  sums 'for  which  they  ask 
offsets.  If  these  notes  were  founded  upon  other  lawful  debts 
of  the  corporation,  the  law  cast  the  burden  on  defendants  to 
show  that  fact  and  what  part  of  the  notes,  if  any,  originated 
outside  of  the  indorsement  of  the  so-called  dividends. 

They  could  have  protected  their  records  from  spoliation  and 
presumably  have  shown  how  every  item  of  tlie  delit  tlius  origi- 
nated, and  being  directors  and  trustees  of  the  corporation,  were 
bound  to  know  how  its  ^^^*  liabilities  accrued  and  upon  what 
basis  they  assumed  to  declare  dividends,  and  why  it  was  neces- 
sary, if  they  had  earned  sufficient  profits  over  and  above  all  li- 
abilities to  declare  dividends,  for  the  corporation  to  indorse 
and  guarantee  the  paper  of  the  purchasers  of  its  property,  but 
tliey  have  not  done  so  and  have  contented  themselves  with  offer- 
ing in  evidence  notes  signed  by  one  of  tliem,  Ambrose,  as  presi- 
dent, and  indorsed  by  the  other,  Hobart,  who  was  a  director, 
without  showing  that  these  notes  were  the  legal  obligations  of 
the  company  for  debts  which  it  might  properly  contract.  Hav- 
ing the  power  to  show  these  notes  were  not,  as  the  evidence 
tends  to  show,  the  result  of  distributing  the  capital  as  divi- 
dends, and  failing  to  do  so,  we  feel  justified  in  starting  with 
the  assumption  that  this  was  their  origin. 

The  statute  governing  business  corporations  like  tliis  at  the 
time  these  transactions  occurred,  section  2773  of  the  IJevised 
Statutes  of  1889,*provided :  "Dividends  of  the  profits  made  by 
the  corporation  may  be  declared  by   the  trustees   or   directors 
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thereof  every  six  months,  or  of tener,  as  the  directors  may  elect ; 
but  no  such  dividends  shall  be  made  and  |3aid  to  stockholders 
while  such  corporation  is  in  an  insolvent  condition;  and  if  the 
directors  of  any  such  corporation  shall  knowingly  declare  and 
pay  any  dividend  when  the  corporation  is  insolvent,  or  any  divi- 
dend the  payment  of  which  would  render  it  insolvent,  or  which 
would  diminish  the  amount  of  its  capital  stock,  they  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  corporation 
then  existing,  and  for  all  that  shall  be  thereafter  contracted 
while  they  shall  respectively  continue  in  office;  provided,  that 
if  any  of  the  directors  shall  object  to  the  declaring  of  such 
dividend,  or  to  the  payment  of  the  same,  and  shall,  at  any  time 
before  the  time  fixed  for  the  payment  thereof,  file  a  certificate 
of  their  objections,  in  writing,  with  the  clerk  of  the  corpora- 
tion and  with  the  circuit  clerk  of  the  county  they  shall  be 
exempt  from  the  said  liability. '^ 

^*''  Independently  of  this  statute,  which  gives  creditors  an 
additional  security '  against  directors,  it  is  a  fundamental  rule 
that  dividends  can  be  paid  only  out  of  profits  or  the  net  increase 
of  the  capital  of  a  corporation  and  cannot  be  drawn  upon  the 
capital  contributed  by  the  shareholders  for  the  purpose  of  carry- 
ing on  the  company's  business. 

Neither  the  directors  of  a  corporation,  nor  even  the  majority 
of  the  stockholders,  have  any  authority  to  diminish  the  pre- 
scribed capital  of  the  corporation  by  distributing  a  portion  of 
it  among  the  sliareholders  in  the  shape  of  dividends,  for  this 
would  be  a  fraud  upon  creditors  contracting  A\ith  it  on  the 
faith  of  its  capital  stock. 

Wood  V.  Dummer,  3  Mason,  308-311,  Fed.  Cas.  No.  17,944, 
was  a  suit  in  equity  brought  by  the  unpaid  creditors  of  a  bank 
against  the  shareholders  tliercof  upon  the  ground  that  the  bank, 
while  insolvent,  had  divided  three-fourths  of  its  capital  stock 
amongst  the  defendants,  leaving  the  plaintiff's  debt  unpaid. 
Justice  Story  ruled  that  the  defendants  were  liable  to  refund 
so  mucli  of  the  assets  received  by  them  as  was  necessary  to  pay 
creditors,  saying:  "If  the  capital  stock  is  a  trust  fund,  then  it 
may  be  followed  by  the  creditors  into  the  hands  of  any  persons 
having  notice  of  the  trust  attaching  to  it.  As  to  the  stock- 
liolders  themselves,  there  can  be  no  pretense  to  say,  that  both 
in  law  and  in  fact,  they  are  not  affected  with  the  most  ample 
notice'':  2  Morawetz  on  Corporations,  sec.  790;  Union  Nat. 
Bank  v.  Douglass,  1  McCrary,  86,  Fed.  Cas.  No.  14,375. 
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Dividends  can  only  be  properly  declared  from  the  profits 
over  and  above  the  capital  stock  and  the  debts  of  the  com- 
pany: Barry  v.  Merchants'  Exchange  Co.,  1  Sand.  Ch.  307; 
Williams  v.^Vestern  Union  Tel.  Co.,  93  N".  Y.  162. 

Now,  the  capital  stock  of  the  Eeal  Estate  Investment  Com- 
pany was  $100,000,  of  Avhich  only  $26,000  was  paid  into  the 
treasury,  though  the  stockholders  and  incorporators  certified 
the  whole  amount  was  paid  into  the  treasury  and  was  in  the 
custody  of  its  directors.  The  trial  court  **^^  had  no  difficulty 
in  finding  that  as  a  fact  only  $26,000  was  ever  paid  in,  and 
that  was  invested  in  the  one  hundred  and  sixty  acres  of  land 
botight  from  Captain  Jones. 

Knowing  absolutely  that  they  never  had  paid  up  the  capital 
.stock,  but  owed  $74,000  of  it,  the  evidence  is  absolutely  con- 
clusive that  when  this  company  had  sold  (principally  on  credit, 
as  Hubbell,  the  manager  at  that  time,  says  they  got  ''very  little 
cash")  about  one  hundred  and  eighty  lots  for  about  $300  a  lot 
or  $54,000  in  all,  and  Avhen  it  was  wholy  problematical  what 
amount  of  money  they  would  realize  out  of  these  sales,  and  the 
sequel  shows  they  did  not  receive  over  half  of  that  sum  at 
any  time  in  actual  cash  for  these  lots,  these  directors  proceeded 
to  distribute  the  proceeds  of  these  sale  notes  as  dividends  to  the 
amount  of  $26,000  and  had  the  corporation  guarantee  their 
payment.  By  no  system  of  bookkeeping  could  this  $26,000  be 
said  to  be  profits  under  the  facts  brought  to  liglit  on  the  trial. 

Xot  only  was  it  not  in  excess  of  the  capital  stock  of  $100,000 
but  if  it  had  been  added  to  the  $26,000  paid  in,  it  would  only 
have  swollen  the  whole  assets  to  $52,000,  making  no  deduction 
for  the  corresponding  diminution  of  the  actual  capital  which 
was  all  invested  in  the  lots,  of  which  one  hundred  and  eighty 
were  sold  to  produce  the  $26,000  in  dividends.  This  action  of 
the  directors  in  thus  diminishing  the  capital  stock  was  in  dufl- 
ance  of  the  law  of  corporations. 

While  a  corporation  may  with  ''the  consent  of  its  stockholders 
on  proper  notice  reduce  its  capital  stock,"  it  is  not  pretended 
that  the  capital  stock  of  this  corporation  was  reduced  after  due 
notice  as  required  by  the  statutes  of  this  state.  The  result, 
however,  Avas  reached  by  the  di?tribution  of  these  sale  notes 
and  their  proceeds,  which  were  but  another  form  in  which  the 
capital  of  the  corporation  was  invested. 

It  is  contrary  to  fundamental  principles  to  permit  share- 
holders to  distribute  the  capital  of  a  corporation  among  them- 
selves.    But  this  was  exactly   what  was  attempted  by  the  di- 
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rectors  and  managers  of  this  company  under  the  guise  of  divi- 
dends, and  tliat,  too,  when  ^*'*  each  of  the  stockholders  was  in- 
debted to  the  corporation  in  the  sum  of  $7,400  on  their  unpaid 
liabih'ty,  and  the  illegality  becomes  more  pronounced  when  we 
consider  that  they  did  not  in  fact  have  the  money  but  merely 
the  promises  of  the  purchasers  to  pay,  and  to  insiire  the  stock- 
holders getting  the  money  the  directors  indorsed  these  notes 
in  the  name  of  the  corporation,  and  thus  compelling  it  when 
the  purchasers  defaulted  to  further  deplete  the  capital  by  in- 
curring debts  to  make  good  these  unauthorized  conversions  of 
its  capital. 

It  was  these  notes  which  the  defendants  Ambrose  and  Hobart 
signed,  and  thus  and  in  this  way  they  assert  the  company  be-" 
came  indebted  to  them,  and  that  they  are  entitled  to  offset  that 
indebtedness  against  a  judgment  creditor  who  had  no  notice  of 
their  methods  of  business. 

In  our  opinion  a  debt  thus  created,  however  equitable  it 
might  be  as  to  the  shareholders  who  took  their  share  of  the 
capital  with  full  knowledge  of  the  scheme,  is  not  such  a  claim 
against  the  company  as  can  be  offset  against  a  judgment  cred- 
itor. To  permit  it  would  sanction  the  distribution  of  the  whole 
capital  among  the  directors  and  stockholders  at  the  expense  of 
the  creditors  who  have  a  right  to  look  to  the  capital  stock  and 
assets  of  the  company  to  satisfy  their  claims. 

"VATiile  it  must  be  conceded  that  the  exact  amount  of  the  notes 
w^hich  were  sold  and  guaranteed  as  dividends,  and  which  sub- 
sequently fell  back  on  the  company  and  were  paid  by  it  by 
borrowing  money  with  the  indorsement  of  the  directors,  is  not 
specifically  established,  this  is  no  fault  of  plaintiff,  as  he  was 
diligent  in  his  endeavor  to  throw  all  the  light  obtainable  on  the 
transactions,  but  was  prevented  by  the  intentional  suppression 
of  the  books,  and  the  burden  was  not  on  him  but  on  the  de- 
fendants Hobart  and  the  administrator  of  Ambrose  who  pleaded 
the  setoffs  of  debts  which  they  alleged  they  held  against  the 
company.  In  the  creation  of  the  five  deeds  of  trust  which  swept 
away  the  .great  bulk  of  the  unencumbered  lots,  they  had  ®^®  their 
private  interest  at  stake  to  protect  their  indorsements  which 
seem  to  have  been  voluntarily  made  by  them,  and  in  such  cases 
their  acts  are  subject  to  the  most  rigorous  scrutiny :  Hill  v.  Eich 
Hill  etc.  Mining  Co.,  119  Mo.  9,  24  S.  AV.  223,  and  cases  cited. 

The  trust  relation  which  they  bore  to  the  corporation  requires 
courts  of  equity  to  subject  the  preferences  which  they  take  to 
themselves  to  the  most  searching  scrutiny  and  places  upon  de- 
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fendants  the  burden  of  showing  beyond  question  that  they  hehl 
bona  fide,  honest  and  just  claims  against  the  corporation  which 
can  be  allowed  as  setoffs:  Schufeldt  v.  Smith,  131  Mo.  290,  52 
Am.  St.  Eep.  628,  31  S.  W.  1039. 

Prima  facie  they  are  fraudulent  as  against  the  creditors,  and 
they  are  in  no  attitude  to  complain  that  plaintiff  has  not  made 
that  absolutely  clear  and  certain  which  they  had  the  oppor- 
tunity and  means  of  showing,  but  which  they  failed  to  show 
and  even  declined  to  testify.  The  mere  production  of  notes 
executed  and  indorsed  by  themselves  falls  far  short  of  that 
proof  which  a  court  of  equity  requires  to  overcome  the  presump- 
tion of  fraud.  The  plaintiff  showed  that  a  large  part  at  least 
was  tainted  with  an  illegal  conversion  of  the  capital  to  which 
he  had  a  right  to  look,  and  where  a  part  is  fraudulent  the  whole 
may  well  be  presumed  to  be  in  the  absence  of  a  full  explanation. 

The  trial  court  properly  found  that  in  the  absence  of  these 
setoffs,  Hobart  and  Ambrose's  estate  each  was  indebted  to  the 
amount  of  $7,400  on  their  unpaid  liability  on  their  stock  sub- 
scriptions, and  while  it  found  they  had  paid  more  than  this 
balance,  subsequently,  it  did  not  find  that  these  payments  were 
for  honest,  just,  bona  fide  debts  of  the  corporation,  which  would 
have  sustained  their  preferences  and  constituted  valid  setoffs, 
and  as  this  appeal  is  on  the  equity  side  of  the  court,  we  are  not 
bound  by  the  conclusion  reached  by  the  circuit  court. 

In  our  opinion  it  erred  upon  the  facts  proven  in  not  render- 
ing judgment  against  Hobart  and  the  estate  of  Ambrose  that 
they  were  liable  each  for  the  unpaid  ^^*  balance  of  $7,400  on 
their  stock,  and  that  plaintiff  was  entitled  to  have  his  judg- 
ment satisfied  out  of  said  liabilities  as  well  as  against  the  other 
stockholders  defendants,  and  the  judgment  is  reversed  with  di- 
rections to  so  enter  the  decree. 

All  concur. 


The  Property  of  an  Insolvent  Corporation  is  a  trust  fund  in  suoh 
a  sense  as  to  preclude  its  officers  dealing  with  it  so  as  to  secure 
preferences  to  themselves:  See  the  monographic  note  to  Buck  v. 
Boss,  57  Am.  St.  Eep.  77-84;  Durlacher  v.  Frazier,  8  Wyo.  58,  80 
Am.  St.  Eep.  918,  55  Pac.  306;  Slack  v.  Northwestern  Nat.  Bank, 
103  Wis.   57,   74  Am.   St.  Eep.   841,   79   N.  W.   51. 

Unpaid  Suhscriptions  to  Capital  Stock  constitute  a  trust  fund  for 
the  benefit  of  creditors  of  the  corporations;  and  their  rights  cannot 
be  defeatQd  by  a  simulated  payment  of  the  subscriptions,  nor  by 
any  device  short  of  an  actual  payment  in  good  faith:  See  the  mono- 
graphic note  to  Buck  v.  Boss,  57  Am.  St.  Eep.  66-70;  Vermont  Mar- 
ble Co.  v.  Declez  Granite  Co.,  135  Cal.  579,  87  Am.  St.  Eep.  143,  67 
Pac.   1057. 
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A  stockholder's  Right  of  Setoff,  when  his  liability  to  creditors  is 
attempted  to  be  enforced,  is  considered  in  Cahill  v.  Original  Big 
Gun  etc.  Assn.,  94  Md.  353,  89  Am.  St.  Eep.  434,  50  Atl.  1044;  Parker 
V.  Carolina  Sav.  Bank,  53  S.  C.  583,  69  Am.  St.  Rep.  888,  31  S.  E. 
673;  monggraphic  note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St. 
Eep.  871., 


CASES 
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OF 
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BRANTIXGHAM  v.  HUFF. 

[174  N.  Y.   53   66   N.   E.   62-0.] 

ADOPTION— Parol  Evidence  to  Vary  Contract  of.— A  con- 
tract of  adoption  which  appears  on  its  face  to  fully  specify  the  duties 
of  the  child  and  of  the  persons  adopting  it,  cannot  be  varied  or 
added  to  by  parol  evidence  to  the  effect  that  such  persons,  before 
the  contract  was  entered  into,  orally  agreed  to  leave  their  property 
to  the  child  on  their  death.  Such  parol  agreement,  assuming  it  to 
have  been  made,  merged  in  the  written  contract,     (p.  551.) 

EVIDENCE,  Par6l,  When  Admissible.— To  Authorize  the  Ad- 
mission of  Parol  Evidence  to  Complete  an  Agreement,  it  is  essential 
that  the  writing  appear  vxpon  inspection  to  be  an  incomplete  con- 
tract, and  that  such  evidence  be  consistent  with,  and  not  con- 
tradictory to,  it.     (p.  551.) 

David  B.  Hill,  W.  P.  Prentice  and  E.  K,  Prentice,  for  the 
appellant. 

Alexander  Thain  and  Burton  Thompson  Beach,  for  the  re- 
spondent. 

^^  HAIGHT,  J.  This  action  was  brought  to  compel  the 
specific  performance  of  a  contract  alleged  to  have  been  made 
by  Joseph  Thorne  and  his  wife,  with  one  j\Iary  Lillie  Lee,  the 
mother  of  the  plaintiff,  in  the  city  of  New  York  on  the  twenty- 
first  day  of  December,  18G3,  for  the  adoption  by  said  Thorne 
and  wife  of  the  plaintiff,  who  was  then  an  infant  of  the  age  of 
one  year  and  eleven  months. 

The  complaint  alleges  that  Thorne  and  his  wife  agreed  to 

consider  the  plaintiff  as  their  heir  at  law  and  next  of  kin,  and 

that  at  their  death  she  sliould  have  such  property  as  they  might 

then  have  to  dispose  of;  that  thereupon  a  written  contract  of 
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adoption  was  drawn  and  executed  between  the  mother  of  the 
plaintiff,  Thorne  and  his  wife,  and  one  George  Kellock,  superin- 
tendent of  the  poor,  who  signed  for  and  on  behalf  of  the  infant, 
the  plaintiff  herein,  with  the  consent  and  approval  of  the  board 
of  charities  and  correction  indorsed  thereon.  Performance  of 
this  contract  is  alleged  on  behalf  of  the  plaintiff;  and  further 
that  Joseph  Thorne  died  in  April,  1897,  leaving  a  last  Avill  and 
testament,  executed  on  the  twenty-third  day  of  July,  1896, 
which  had  been  duly  admitted  to  probate,  in  w^hich  he  devised 
all  of  his  real  estate  to  his  nieces,  Bessie,  Louise  and  Martha 
Jackson,  and  bequeathed  a  legacy  of  one  thousand  dollars  to 
his  friend,  Dr.  Willard  Parker  Beach,  and  all  of  the  residue  and 
remainder  of  his  estate  to  the  defendant,  Eunice  Eleanor  Huff, 
appointing  her  and  his  friend  Beach  executrix  and  executor  of 
his  will. 

The  complaint  further  alleges  that  the  said  Joseph  Thorne 
formed  the  acquaintance  of  the  defendant,  Eunice  E.  Huff,  in 
May,  1895,  and  that  shortly  thereafter  he  became  of  unsound 
mind,  and  so  continued  until  the  time  of  his  death;  that  tho 
defendant  Huff  acquired  an  improper  influence  over  him,  sepa- 
rated him  from  his  wife,  and  would  not  permit  him  to  be  visited 
by  the  plaintiff  or  his  friends,  and  that  said  TTuff  procured  him 
to  purcliasc  and  deed  to  hev  two  parcels  of  real  ^^  estate  specifi- 
cally described,  and  to  give  to  her  the  custody  of  his  personal 
property  amounting  to  "several  hundred  thousand  dollars,"  and 
to  bequeath  the  same  to  her  by  his  last  will  and  testament.  It 
is  alleged  that  this  was  done  in  fraud  of  the  plaintiff's  rights, 
under  her  contract. 

Tlie  trial  court  in  its  decision  confirmed  the  devise  of  the 
real  estate  by  Thorne  to  his  nieces  and  of  the  legacy  of  ono 
thousand  dollars  given  to  Beach,  but  held  that  the  bequest  of 
the  personal  property  to  the  defendant  Huff,  as  well  as  the  con- 
veyance of  the  two  parcels  of  real  estate  mentioned,  was  void; 
and  judgment  was  ordered  to  be  entered  against  her  requiring 
her  to  convey  and  turn  over  such  real  estate,  together  with  the 
personal  property  of  Thorne,  to  the  plaintiff,  who,  under  the 
contract,  Avas  entitled  tlicreto.  It  appears  that  Mrs.  Thorne 
died  before  her  husband,  Joseph  Thorne,  and  that  he  had  no 
children  or  heirs  at  law  other  than  the  nieces  already  referred 
to.  Upon  the  trial  of  the  action  the  plaintiff,  in  order  to 
estaldish  her  cause  of  action,  read  in  evidence  the  deposition  of 
her  mother,  whicli  she  had  procured  to  be  taken  upon  commis- 
sion in  London,  England,  in  whicli  it  appears  that  at  the  time 
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the  plaintiff  was  adopted  by  the  Thornes  in  1863,  the  mother 
was  living  in  New  York  and  was  sick  and  without  means;  that 
while  in  this  condition  she  was  visited  by  Mr.  and  Mrs.  Thome. 
She,  then  lying  ill  in  bed,  and  in  the  presence  of  Dr.  Beach  who 
was  then  attending  upon  her.  states  that  the  following  conversa- 
tion took  place:  "I  said  to  them,  'You  seem  to  be  very  nice 
people  but  you  are  only  working  people,  and  I  would  ratlier 
have  people  in  a  better  position  to  bring  up  the  child.  Dr. 
Beach  thereupon  said  I  might  rest  quite  contented  that  Mr. 
Thorne  was  much  better  off  than  I  had  any  idea  of,  and  that 
they  were  very  estimable  people,  although  he  said  Mr.  Thorne 
was  not  a  member  of  the  Episcopal  church.  Then  Mr.  Thorne 
said,  'You  will  find  that  May  will  be  well  taken  care  of  in 
every  possible  \\aj.  She  will  have  everything  that  is  ours,  and 
should  I  die  first,  I  will  see  that  May  is  left  well  off.  We  have 
no  children  of  our  own  and  no  relations  to  leave  my  money  to, 
and  she  will  be  ^''  exactly  treated  in  every  way  as  if  she  were 
our  own  child.'     j\Irs.  Thorne  acquiesced  exactly  in  everything 

her  husband  said She  did  not  say  much.     She  was  a 

very  silent  woman — a  woman  of  very  few  words.  After  hearing 
what  they  had  said,  and  on  Dr.  Beach's  recommendation,  I  told 
the  Thornes  that  they  might  have  May,  who  was  incorrectly 
styled  in  tliis  and  other  interrogatives  as  Mary.  When  I  had 
given  my  verbal  consent.  Dr.  Beach  said  that  there  would  have 
to  be  a  legal  paper  drawn  up  and  signed  by  all  parties  con- 
cerned. Then  Mr.  and  Mrs.  Thorne  and  Dr.  Beach  went  away." 
In  answer  to  cross-interrogatory  she  further  states  that  she 
signed  the  indenture,  under  which  Thorne  and  his  wife  adopted 
May,  and  thinks  it  was  witnessed  by  Dr.  Beach  and  that  it  was 
executed  some  days  after  the  conversation  alluded  to.  Slie  does 
not  remember  that  George  Kellock  nor  Simeon  Draper  were 
present  at  the  interview.  Before  reading  the  depositon  above 
quoted,  the  defendant  objected  to  it  as  incompetent  under  the 
code,  as  relating  to  the  transaction  between  the  witness  and  the 
testator  and  as  generally  incompetent  and  irrevelant.  This  ob- 
jection was  overruled  and  an  exception  was  taken  by  the  de- 
fendant. After  it  was  read  the  defendant  moved  to  strike  out 
the  entire  answer,  it  being  apparent  that  it  was  but  a  prelim- 
inary verbal  agreement  followed  by  a  complete  written  agi'ee- 
ment  which  embodied  the  understanding  between  the  parties. 
This  motion  was  denied  and  an  exception  taken.  A  motion  was 
also  made  to  strike  out  of  the  answer  the  following  words :  "She 
will  have  everything  that  is  ours,  and  should  I  die  lirst,  I  will 
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see  that  May  is  left  well  off,"  as  not  being  within  the  allega- 
tions of  the  complaint.  This  motion  was  denied  and  an  excep- 
tion also  taken. 

The  indenture  or  contract  alluded  to  in  the  deposition  ap- 
pears to  have  been  drawn  on  a  printed  form  or  blank  in  use  by 
the  commissioners  of  charities  by  the  filling  in  of  the  names 
and  dates,  etc.,  in  the  blank  spaces  left  therefor.  It  contained 
provisions  by  which  May  Lee,  aged  one  year  and  ^*  eleven 
months,  was  adopted  by  Joseph  Thorne  and  Elizabeth,  his  wife, 
who  resided  at  No.  40  Fifth  street  in  the  city  of  New  York  for 
the  period  of  sixteen  years  and  one  montli  next  ensuing,  thus 
making  the  child  eighteen  years  of  age.  It  contained  provi- 
sions pointing  out  the  child's  duty  to  the  Thorncs,  and  also 
other  provisions  prescribing  the  duty  of  the  Thornes  to  the 
child;  in  which  they  undertook  and  agreed  to  cause  her  to  be 
instructed  in  reading,  writing  and  arithmetic,  and  also  in  the 
trade  and  mystery  of  housekeeping  and  of  plain  sewing,  and  to 
provide  her  with  sufficient  meat,  drink,  apparel,  mending,  lodg- 
ing and  washing;  together  with  all  necessary  and  proper  medi- 
cal attendance  and  nursing,  and  the  utensils  and  articles  re- 
quired to  keep  her  healthy  and  cleanly;  and  upon  the  expira- 
tion of  the  term — that  is,  upon  her  arrival  at  Ihe  age  of  eighteen 
years — Thorne  was  to  give  her  a  new  Bible  and  a  new  suit  of 
clothing  in  addition  to  her  old  ones  in  wear.  He  further  agreed 
to  report  to  the  commissioner  of  public  charities  and  correction, 
once  in  each  year,  the  character  and  condition  of  the  girl.  It 
further  contained  a  covenant  of  faithful  performance,  and  was 
executed  on  the  twenty-first  day  of  December,  18G3,  under  seal, 
by  May  Lillie  Lee,  Joseph  Thorne,  Elizabeth  Thorne  and  George 
Kellock,  superintendent  of  the  poor,  for  May  Lee,  and  witnessed 
by  H.  W.  Boswell.  Upon  this  instrument,  under  date  of  New 
York,  December  23,  1863,  was  indorsed  the  consent  and  ap- 
])roval  of  tlie  board  of  commissioners  of  public  charities  and  cor- 
rection, signed  by  S.  Draper,  president,  and  attested  by  Isaac 
Bell,  secretary. 

Numerous  questions  have  been  raised  and  discussed  upon  the 
argument  of  this  a])peal,  but  in  our  consideration  of  the  case 
we  shall  limit  our  discussion  to  the  competency  of  the  oral  evi- 
dence of  the  plaintiff's  mother,  under  wliich  the  plaintiff  claims 
to  have  established  the  contract  alleged  in  the  complaint. 

Under  the  Laws  of  1873,  chapter  830,  provisions  were  made 
for  tlie  adoption  of  minors  by  adult  persons  under  whicli  the 
child  became  entitled  to  all  of  the  rights  and  subject  to  all  of 
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°"  the  duties  of  the  relation  of  parent  and  child,  except  the 
right  of  inheritance.  But,  subsequently,  under  the  Laws  of 
1887,  chapter  703,  this  provision  was  amended  so  as  to  confer 
upon  children  thereafter  adopted  the  right  of  inheritance. 
These  provisions  remained  in  force  until  the  enactment  of  the 
(iomestic  relation  law,  chapter  272,  Laws  of  1896,  sections  60 
to  68.  It  is  thus  apparent  that  the  contract  of  adoption  did 
not  operate  to  give  to  the  plaintiff  the  right  of  inheritance  of 
ihe  property  of  which  her  foster  parents  died  possessed:  Matter 
of  Thorne,'l55  N.  Y.  140,  49  N".  E.  661.  The  plaintiff's  right, 
therefore,  to  recover  in  this  action  must  rest  upon  the  alleged 
oral  contract.  The  contract  as  found  by  the  trial  court  is  that 
Joseph  Thorne  "at  the  time  and  place  in  the  complaint  stated, 
made  an  agreemnt  with  the  widowed  mother  of  the  plaintiff, 
and  for  the  benefit  of  the  plaintiff,  then  an  infant,  whereby 
said  Joseph  Thorne  undertook  and  agi'eed  upon  sufficient  con- 
sideration to  devise  and  bequeath  all  his  real  and  personal  prop- 
erty to  the  plaintiff."  Assuming  this  to  be  the  contract,  as  we 
must  under  the  unanimous  affirmance  of  the  appellate  division, 
we  find  the  trial  court  disregarding  it  by  confirming  the  devise 
under  the  will  of  the  real  estate  to  the  testator's  nieces,  and  also 
of  the  bequest  of  the  one  thousand  dollars  to  his  friend  Beach. 
In  order  to  confirm  these  dispositions  of  his  property  the  trial 
court  must  have  been  satisfied  that  he  was  at  the  time  sane  and 
possessed  of  sufficient  capacity  to  make  a  will. 

As  we  have  seen,  the  contract  was  made  on  the  twenty-first 
day  of  December,  1863,  over  thirty-nine  years  ago.  The  plain- 
tiff's mother  is  the  sole  person  who  has  given  us  an  account  of 
that  transaction.  And  what  is  that  account  ?  She  testified  that 
Mr.  Thorne  said,  "You  will  find  that  Ma}'  will  be  taken  care 
of  in  every  possible  way.'"'  That  expression  undoubtedly  re- 
ferred to  her  care  and  maintenance  during  the  time  that  they 
were  bringing  her  up  to  the  period  of  eighteen  years  of  age. 
Then  follows  the  statement,  "she  will  have  everything  that  it^ 
ours."  This  statement  evidently  referred  to  the  same  period 
of  time  during  their  joint  lives  in  which  she  was  to  ****  have  tbo 
use  of  everything  that  they  had  for  use  in  their  family.  Then 
he  is  claimed  to  have  said,  "Should  I  die  first,  I  will  see  that 
Mav  is  left  well  off.  We  have  no  children  of  our  own  and  no 
relations  to  leave  my  money  to,  and  she  will  be  treated  in  every 
way  as  if  she  were  our  own  child."  The  trial  court  has  made 
no  finding  as  to  whether  or  not  the  plaintiff  was  left  vv^ell  off. 
T'horne  had  built  her  a  house  and  Mrs.  Tliorne  had  remembered 
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her  in  her  will,  but  as  to  the  extent  that  she  had  been  provided 
for  we  are  not  advised.  The  statement  of  Thorne  to  the  effect 
that  he  had  no  relations  was  not  strictly  true,  for  it  appears 
that  he  did  have  nieces.  His  statement  to  the  effect  that  she 
would  be  treated  in  every  way  as  if  she  were  his  OAvn  child  does 
not  necessarily  import  a  promise  to  devise  all  of  his  real  estate 
and  personal  property  to  her,  for  a  parent  may,  in  the  exercise 
of  his  judgment,  by  last  will  and  testament,  cut  off  his  OAvn  child 
and  deprive  him  of  the  right  to  inherit  any  part  of  his  estate. 

Again,  we  have  the  written  contract  executed  after  the  con- 
versation took  place  as  detailed  by  the  mother,  drawn  in  pursu- 
ance of  the  statement  of  Dr.  Beach  made  after  the  oral  arrange- 
ment testified  to,  to  the  effect  that  "there  would  have  to  be  a 
legal  paper  drawn  up  and  signed  by  all  the  parties  concerned." 
This  paper  limits  the  time  during  which  the  relation  between 
the  Thornes  and  the  plaintiff  was  to  continue  to  the  period  of 
sixteen  years  and  one  month,  that  being  the  time  that  she  would 
arrive  at  the  age  of  eighteen  years.  It  did  not  continue  their 
relations  longer.  Tlie  duties  of  Thorne  to  tlie  cliild  are  fully 
specified,  including  what  should  be  given  to  her  upon  her  arrival 
al.  tliat  age.  It  appears  to  be  full  and  complete,  and  when  we 
recall  the  statement  of  Dr.  Beach,  immediately  following  the 
oral  agreement,  it  would  seem  that  the  parties  must  have  in- 
tended to  have  incorporated  in  the  written  document  the  agree- 
micnt  made.  We  have  thus  analyzed  the  testimony  of  the  plain- 
tiff's mother  and  called  attention  to  the  contract  for  the  purpose 
of  showing  that  the  case  is  brought  within  the  rule  of  law, 
which,  we  think,  it  is  our  duty  to  invoke  in  this  case,  and  that 
is,  that  the  oral  agreement  testified  ^^  to  by  the  mother  must  be 
deemed  merged  in  the  written  contract,  and,  so  far  as  her  evi- 
dence tends  to  impeach,  change  or  alter  that  instrument,  it  was 
incompetent. 

The  cases  chiefly  relied  upon  by  the  plaintiff  in  the  support 
of  her  contention  are  those  of  AYinne  v.  Winne,  1G6  X.  Y.  263, 
82  Am.  St.  Eep.  647,  59  X.  E.  832,  and  Healy  v.  Healy,  IGG  X. 
Y.  624,  60  X.  E.  1112.  In  the  Winne  case  the  agreement  to 
make  tlie  cliild  a  sole  heir  and  to  give  him  all  the  property  was 
embraced  in  a  written  contract.  In  the  Healy  case  there  was  no  " 
written  contract,  but  in  that  case  we  were  precluded  from  a  re- 
view of  the  evidence  by  reason  of  the  unanimous  affirmance  of 
tiie  judgment  by  the  appellate  division.  It  was  affirmed  in  this 
court  upon  the  opinion  delivered  in  the  Winne  case,  and  in  that 
case    Martin,  J.,    concludes    his  opinion    for  affirmance    of  the 
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judgment,  under  the  peculiar  circumstances  of  that  case,  by  re- 
marking, "Yet,  it  must  not  be  regarded  as  an  authority  for 
maintaining  such  an  action  under  different  circumstances  or 
upon  other  proof.'^  It  will  readily  be  seen  that  these  cases  have 
no  bearing  upon  the  legal  question  now  presented.  In  neither 
of  those  cases  was  there  an  oral  agreement  which  could  be 
merged  into  a  written  agreement,  or  an  oral  agreement  that  at- 
tempted to  vary  the  terms  of  the  written  agreement. 

We  now  have  a  case  raised  under  different  circumstances  and 
based  upon  other  proof  than  that  under  which  the  Winne  case 
was  disposed  of.  In  the  face  of  the  instrument  by  which  the 
mother  surrendered  the  custody  and  control  of  the  plaintiff  for 
a  limited  period  only,  and  Thorne  undertook  to  adopt  her  and 
take  care  of  her  for  such  period,  evidence  was  admitted  of  a 
verbal  agreement  made  at  or  before  the  execution  of  the  contract 
under  which  Thorne  is  claimed  to  have  agreed  to  make  the  child 
his  heir  at  law  and  next  of  kin,  and  upon  his  death  to  give  her 
such  property  as  he  had  to  dispose  of.  The  effect  of  this  was 
to  enlarge  the  obligation  of  Thorne  from  that  undertaken  by 
him  in  the  written  agreement,  and  to  give  to  the  mother  the 
right  to  reclaim  her  child  on  her  arrival  at  the  age  of  eighteen 
years,  and  before  she  had  reached  her  majority.  This,  we 
think,  cannot  be  sanctioned. 

^'^  In  order  to  bring  a  case  within  the  rule  permitting  parol 
evidence  to  complete  a  written  agreement,  it  is  essential  that  the 
writing  must  appear  upon  inspection  to  be  an  incomplete  con- 
tract, and  the  parol  evidence  must  be  consistent  with  and  hot 
contradictory  thereof.  But  when  the  written  instrument  upon 
its  face  appears  to  be  complete,  containing  mutual  obligations 
to  be  performed  by  the  parties,  parol  evidence  is  inadmissible 
to  vary  its  provisions.  Tliis  we  deem  to  be  the  settled  rule  of 
this  court  as  to  the  question  involved  in  this  case.  This  was 
the  effect  of  our  decision  in  the  case  of  Thomas  v.  Scutt,  127 
jST.  y.  133,  27  N.  E.  961,  in  which  the  cases  upon  the  subject 
were  very  fully  collected  and  discussed.  Since  then  the  rule 
has  been  repeated  and  adiiered  to  in  House  v.  Walch,  144  N. 
Y.  418,  39  X.  E.  327;  Case  v.  Phoenix  Bridge  Co.,  134  X,  y. 
78,  31  I!^.  E.  254;  Stowell  v.  Greenwich  Ins.  Co.,  1G3  X.  Y. 
298,  57  K.  E.  480,  and  Dady  v.  O'Rourke,  172  X,  Y,  447,  Qo 
N.  E.  273. 

We  consequently  conclude  that  the  testimony  given  by  the 
mother  of  the  plaintiff  tending  to  enlarge  and  vary  the  con- 
tract was  improperly  received  in  evidence,  and  that  the  judg- 
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ment  shoiilcl  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  final  award  of  costs. 

Judge  Bartlett  dissented.  In  his  dissenting  opinion,  he  referred 
at  considerable  length  to  the  facts  attending  and  preceding  the 
adoption  and  to  the  terms  of  the  agreement  evidencing  it.  He  next 
alluded  to  the  findings  of  the  trial  court,  and  that  they  had  been  unan- 
imously affirmed  by  the  appellate  division,  and  that  thus  the  terms 
of  the  agreement  had  been  fixed  for  the  purposes  of  the  appeal.  He 
referred  to  the  familiar  rule  of  law  pointed  out  in  the  prevailing 
opinion  that,  when  a  written  agreement  is  obviously  inconsistent 
and  parol  evidence  is  offered  consistent  with,  and  not  contradictory 
of,  it,  such  evidence  is  admissible;  and  claimed  that,  in  order  to 
determine  whether  parol  evidence  was  competent  to  help  out  a  writ- 
ten agreement  which  was  claimed  on  the  one  side  to  embody  the. 
entire  contract,  and  on  the  other  to  be  a  portion  only  of  it,  it  was 
always  necessary  to  examine  the  surrounding  circumstances  at  the 
time  of  its  executioan.  He  said  it  appeared  that  the  obvious  reason 
for  the  execution  of  the  crude  indenture  was  to  secure  the  consent 
of  the  commissioners  of  charities  and  corrections,  under  whose  care 
the  child  and  its  mother  then  were.  After  further  referring  to  the 
circumstances  following  the  adoption,  and  extending  to  the  death 
of  the  adopting  father,  the  judge  stated  his  final  conclusions  as 
follows: 

"It  will  thus  be  seen  that  the  issues  in  this  case  are  narrowed 
down  to  a  contest  between  the  adopted  daughter  of  the  Thornes  and 
this  appellant,  as  the  will  of  Joseph  Thorne  is  carried  out  in  every 
other  respect. 

"The  appellant  stands  before  the  court  as  having  obtained  this, 
property  without  consideration  by  fraud  and  undue  influence  with 
the  intention  of  defeating  plaintiff  of  her  rights  under  an  agree- 
ment which  had  been  fully  recognized  by  Joseph  Thorne  for  a 
period  of  thirty  years. 

"I  am  free  to  admit  that  in  a  contest  between  a  plaintiff,  in 
every  way  worthy,  and  a  defendant,  who  stands  thus  convicted 
by  findings  that  are  not  to  be  disturbed  on  this  appeal,  if  the  well- 
settled  rules  of  law  render  it  impossible  for  the  court  to  permit  a 
recovery,  the  hardship  of  the  situation  ought  not  to  bar  a  deter- 
mination consistent  with  legal  principles.  It  is  because  I  believe 
the  way  is  absolutely  clear  to  do  exact  justice  in  this  case  that  I  am 
unable  to  agree  with  the  decision  that  this  court  is  about  to  make. 

"In  view  of  the  present  state  of  the  law,  it  is  no  longer  an  open 
question  as  to  the  enforceability  of  an  agreement  like  the  one  at 
bar. 

"Much  has  been  said  as  to  the  propriety  of  the  courts  decreeing 
specific  performance  of  agreements  resting  in  parol  evidence  con- 
cerning transactions  that  occurred  many  years  before  the  trial. 
It   is   sufficient   to   say    that    each   case   must   be    determined    on   its 
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peculiar  facts,  and  in  that  way  justice  will  te  done:  Winne  \. 
Winne,  166  N.  Y.  263,  82  Am.  St.  Eep.  647,  59  N.  E.  832;  Healy  v. 
Healy,  166  N.  Y.  624,  60  N.  E.  1113,  55  App.  Div.  315,  66  N.  Y. 
Supp.  927;  affirmed  in  this  court  in  opinion  in  Winne  v.  Winne,  166 
X.  Y.  363,  82  Am.  St.  Eep.  647,  59  N.  E.  832.  A  motion  for  reargu- 
ment  was  denied  in  Healy  v.  Healy,  167  K  Y.  572,  60  N.  E.  1112. 

"A  number  of  other  cases  might  be  cited  on  this  point,  but  1  con- 
tent myself  with  the  latest  utterances  of  the  court. 

' '  We  have  here  involved  no  rights  of  those  representing  the 
testator's  blood,  and  the  case  presents  none  of  those  features  which 
have  led  judges  and  lawyers  to  question  the  propriety  of  enforcing 
agreements  like  the  one  now  under  consideration;  but  the  sole  bald 
issue  is,  in  my  judgment,  whether  this  daughter  of  the  Thornes' 
adoption  shall  recover  property  to  which  she  is  entitled  in  law 
and  justice,  or  whether  the  appellant,  with  full  knowledge  of  the 
existing  agreement,  and  with  fraud  and  undue  influence,  shall  wrest 
it   from   Ler. " 


The  Adoption  by  One  Person  of  the  Children  of  another  is  the  sub- 
ject of  a  monographic  note  to  Van  Matre  v.  Sankey,  39  Am.  St. 
Eep.  210-231.  An  oral  contract  of  adoption,  if  fully  performed  by 
the  parties,  is  valid:  Lynn  v.  Hackaday,  162  Mo.  Ill,  85  Am.  St. 
Eep.  480,  61  S.  W.  885.  And  if  the  order  directing  a  child  to  be 
henceforth  considered  as  the  child  of  another  contains  no  state-, 
ment  as  to  the  residence  of  the  adopting  parents,  or  as  to  whether 
the  parties  were  examined  separately  or  otherwise  by  the  judge 
making  the  order,  these  facts  may  be  proved  by  extrinsic  parol  evi- 
dence: In  re  Williams,  102  Cal.  70,  41  Am.. St.  Eep.  163,  36  Pac.  407. 

Parol  Evidence  is  admissible  to  complete  contract,  if  the  contract, 
appears  incomplete  upon  its  face,  and  no  attempt  to  contradict 
the  writing  is  made:  See  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga.  199, 
81  Am.  St.  Eep.  28,  37  S.  E.  485;  Gould  v.  Boston  Excelsior  Co., 
91  Me.  214,  64  Am.  St.  Eep.  221,  39  Atl.  554;  Jamestown  Business 
College  Assn.  v.  Allen,  172  N.  Y.  291,  92  Am.  St.  Eep.  740,  64  N. 
E.  952;  monographic  note  to  Harris  v.  Murphy,  56  Am.  St.  Eep.  661. 
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LAHEY  V.  LAHEY. 

[174  N.  Y.  146,  66  N.  E.  670.1 
INSURANCE  in  Beneficial  Association— Change  in  Beneficiary 
Where  the  Certificate  is  Withheld  by  Him.— Though  the  by-laws  of 
a  mutual  benefit  association  provide  that  a  member  may  change  the 
beneficiary  named  in  a  certificate  by  surrendering  it  and  filling  up 
a  blank  on  the  back  of  the  certificate  provided  for  the  designation 
of  a  beneficiary,  and  that  the  secretary  shall  forward  the  certifi- 
cate and  application  to  the  grand  lodge,  and  that  the  supreme 
recorder  shall  issue  a  new  certificate  in  accordance  with  the  change 
designated,  yet  if  the  assured  does  all  which  it  is  possible  for  him 
to  do,  and  the  surrender  of  the  certificate  is  prevented  by  its  deten- 
tion by  the  original  beneficiary,  a  change  of  beneficiaries  is  tliereby 
effected  to  the  extent  that  if  the  money  is  paid  into  court,  it  should 
be  awarded  to  the  new  beneficiary,  as  against  the  old  one,  who,  by 
his  refusal  to  surrender  the  certificate  after  being  requested  so  to 
do,  prevented  the  issuing  of  a  new  certificate  as  desired  by  the  mem- 
ber,    (p.  563.) 

Daniel  V.  Murphy  and  William  L.  Eumsey,  for  the  appellant. 
P.  F.  King,  for  the  respondent. 

*47  MARTIK,  J.  The  Catholic  Mutual  Benefit  Association 
is  a  domestic  co-operative  insurance  company.  Prior  to  the 
^"^^  7th  of  February,  1884,  William  Lahey  became  a  member  of 
a  branch  of  the  association  located  at  Niagara  Falls,  which 
issued  to  him  a  beneficiary  certificate  entitling  him  to  partici- 
pate in  its  beneficiary  fund  to  the  amount  of  two  thousand  dol- 
lars. The  plaintiff,  his  wife,  was  designated  as  payee  or  bene- 
ficiary therein.  During  his  life  he  or  his  wife  complied  with 
all  the  laws  and  regulations  of  the  association,  and  at  the  time 
of  his  death,  which  occurred  December  1,  1899,  he  was  a  mem- 
ber in  good  standing. 

In  June,  1898,  the  plaintiff  separated  from  her  husband  and 
refused  to  live  with  him.  Wlien  she  left  him  she  took  with 
her  the  certificate  of  insurance,  and  retained  it  until  the  month 
of  November,  1899.  A  considerable  time  after  their  separa- 
tion, her  husband  became  ill  and  went  to  live  with  his  mother. 
He  promised  her  if  she  would  take  care  of  him  he  would  reim- 
burse her  by  changing  the  policy  for  her  benefit.  She  took 
care  of  him  until  the  12th  of  November,  1899.  During  that 
time  he  was  aflHcted  with  an  illness  which  ultimately  resulted 
in  his  death. 

In  September,  1899,  the  local  lodge  or  association  learning 
of  his  condition  appointed  a  committee  to  look  after  him,  sent 
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a  doctor,  and  left  money  to  procure  such  articles  as  were  neces- 
sary during  his  illness.  On  the  30th  of  October  he  made  and 
executed  the  following  instrument:  "I,  William  Lahey,  hereby 
certify  that  I  am  a  member  in  good  standing  of  Branch  2,  C. 
M.  B.  A.,  located  at  Xiagara  Falls ;  was  initiated  therein  on  the 
fourteenth  day  of  Xovember,  1877,  that  the  beneficiary  certificate 
heretofore  issued  to  me  by  said  Association,  which  was  payable  to 
my  wife,  and  no  (now)  revoke  my  former  payment  and  want 
it  payable ;  one  thousand  dollars  payable  to  my  wife,  Hannah 
Leahey;  five  hundred  dollars  payable  to  my  mother,  Margaret 
Leahey;  five  hundred  dollars  payable  to  Ignatz  Reiss,  Treas.  of 
Branch  2,  C.  M.  B.  A.,  for  to  pay  doctor  and  funeral  expenses, 
and  the  balance  that  is  left  to  be  turned  over  to  my  mother, 
JNlargaret  Leahey.  Dated  IsTiagara  Falls  this  thirtieth  day  of 
October,  1899.  William  Leahey.  Witness,  John  J.  Daw,  Re- 
cording Secretary  Branch  ]^.  2.  (Branch  Seal.)"  ^'*'*  By  this 
instrument  he  sought  to  change  the  beneficiary  in  said  certifi- 
cate, making  his  wife  a  beneficiary  to  the  extent  of  one  thou- 
sand dollars:  his  mother,  five  hundred  dollars;  and  Ignatius 
Reiss,  treasurer  of  Branch  iSTo.  2,  in  the  sum  of  five  hundred 
dollars  to  pay  his  doctor's  bills  and  funeral  expense,  and  any 
sum  remaining  to  be  turned  over  to  his  mother.  This  paper 
was  attested  by  the  recording  secretary  of  that  branch,  its  seal 
was  aflftxed  pursuant  to  tlie  constitution  and  by-laws,  it  was  de- 
livered to  Edward  Ryan,  the  grand  secretary,  and  by  him  deliv- 
ered to,  received  by  and  filed  in  tlie  office  of  Joseph  Cameron, 
the  supreme  recorder,  with  a  request  that  a  new  beneficiary  cer- 
tificate in  compliance  with  such  paper  should  be  issued.  The 
association  failed  and  neglected  to  issue  such  certificate,  delay- 
ing the  same  upon  the  ground  that  the  orginal  certificate  should 
be  surrendered  with  the  application  for  the  change. 

William  Lahey  thereupon  demanded  the  certificate  of  the 
plaintiff,  who  refused  to  surrender  it,  but  withheld  the  same  and 
prevented  him  from  having  or  obtaining  possession  thereof,  of 
which  fact  the  secretary  and  supreme  recorder  had  due  notice, 
and,  therefore,  that  he  was  unable  to  surrender  it.  The  associa- 
tion thereupon  notified  him  that  it  was  powerless  to  issue  a  new 
certificate  while  the  original  was  outstanding  and  not  lost  or  de- 
stroyed ;  that  the  by-laws  and  constitution  of  the  association  pro- 
vided no  method  by  which  a  beneficiary  in  a  certificate  could  be 
changed  where  the  original  certificate  was  wrongfully  withheld 
by  the  original  beneficiary,  and  on  tbat  account  he  was  unal)le 
io  procure  the  possession  thereof.     The  application  of  October 
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SOth  was  made  and  delivered  for  the  purpose  and  with  the  in- 
tention of  changing  the  beneficiary  in  the  original  certificate; 
the  member  did  all  he  was  able,  under  the  circumstances,  to 
eiTectiiate  that  purpose,  and  such  new  designation  remained 
and  was  in  full  force  and  effect  at  the  death  of  said  Lahey. 

On  the  12th  of  November  the  plaintiff,  against  the  protest 
of  the  defendant,  induced  her  husband  to  go  with  her  to  her 
homiC  in  the  city  of  Buffalo,  where  he  remained  until  his  death. 
On  the  27th  of  November,  1899,  he  made  *****  an  affidavit  pre- 
pared by  the  plaintiff's  attorney,  in  which  he  denied  that  he 
made  or  intended  to  make  any  change  of  his  beneficiary,  and 
stated  that  his  mind  for  some  weeks  was  defective.  He  also 
stated  to  certain  persons  while  staying  with  the  plaintiff  that  he 
had  not  changed  the  beneficiary  in  said  certificate  and  wanted 
his  v\'ife  to  have  the  benefit  thereof.  After  his  death,  due 
proofs  were  furnished  the  association.  The  plaintiff  claimed 
the  whole  of  the  fund  by  virtue  of  the  original  certificate  issued 
lo  her  husband,  and  the  defendant  Margaret  Lahey  made  claim 
for  her  interest  in  said  fund  and  for  the  interest  of  Ignatius 
Reiss  under  such  second  designation.  The  plaintiff  then 
brought  this  action  against  the  association  to  recover  two  thou- 
sand dollars  on  the  certificate,  and  in  March,  1900,  the  associa- 
tion obtained  an  order  of  interpleader,  paid  one  thousand  dol- 
lars to  the  plaintiff,  and  paid  the  remaining  one  thousand  dol- 
lars into  court  to  await  the  result  of  this  action  between  the 
plaintiff  and  the  defendant  Margaret  Lahey.  The  foregoing  is 
a  brief  synopsis  of  the  facts  as  found  by  the  trial  judge. 

Upon  these  facts  the  court,  as  conclusions  of  law,  held  that 
William  Lahey  changed  the  beneficiaries  in  said  insurance  as 
provided  in  the  instrument  of  October  SOth,  so  that  one  thou- 
sand dollars  thereof  was  payable  to  the  plaintiff,  five  hundred 
dollars  to  Margaret  Lahey,  and  five  hundred  dollars  to  Ignatius 
Eeiss  to  pay  expenses,  and  the  balance  to  be  turned  over  to  his 
mother;  that  he  did  all  the  acts  which  were  necessary  under  the 
law  to  effectuate  such  purpose,  and  tliat  the  defendant  was  en- 
titled to  a  judgment  providing  that  five  hundred  dollars  should 
be  paid  to  her,  and  five  hundred  dollars  to  Eeiss  to  be  disposed 
of  in  the  manner  stated.  This  judgment  was  unanimously  af- 
firmed by  the  appellate  division. 

The  insurance  law  relating  to  fraternal  beneficiary  societies, 
orders  or  associations  provides:  "Membership  in  any  such 
society,  order  or  association  shall  give  to  the  member  the  right 
at  anv  time,  upon  the  consent  of  such  society,  order  or  associa- 
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tion.  in  the  manner  and  form  prescribed  by  its  by-laws,  *'**  to 
make  a  change  in  its  payee  or  payees,  beneficiary  or  beneficiaries, 
witliout  requiring  the  consent  of  such  payees  or  beneficiaries" : 
i.aws  1892,  c.  690,  sec.  238.  The  by-laws  of  the  Catliolic 
Mutual  Benefit  Association,  in  force  from  1887  to  October, 
1900,  provide:  "A  member  may  at  any  time  change,  alter  or 
amend  the  designation  of  person  or  persons  to  whom  the  bene- 
ficiary named  in  his  certificate  is  payable,  by  surrendering  said 
certificate,  after  having  filled  or  caused  to  be  filled,  the  blank 
which  shall  be  provided  for  that  purpose  on  the  back  of  the 
same,  providing  for  a  new  designation,  and  attach  his  signature 
to  it.  The  secretary  of  his  branch  shall  attach  his  signature  to 
it  as  witness,  and  the  seal  of  his  branch,  and  forward  it  to 
the  grand  secretary,  if  in  his  immediate  jurisdiction.  Upon 
the  receipt  of  the  same  by  the  supreme  recorder,  he  shall  issue 
a  new  certificate  in  accordance  with  such  change  of  designation." 
"A  member  whose  certificate  has  been  lost  or  destroyed  may  have 
a  new  certificate  issued  to  him  by  filing  an  afl[idavit  with  the 
supreme  recorder  that  the  beneficiary  certificate  heretofore  is- 
sued to  him  has  been  lost  or  destroyed,  and  that  he  applies  for 
a  duplicate  of  the  same;  the  price  to  be  charged  for  such  new 
certificate  to  be  fixed  by  the  supreme  trustees." 

The  proof  disclosed  that  there  was  in  the  constitution  or  by- 
laws of  the  association  nothing  relating  to  the  issuing  of  a  cer- 
tificate where  it  had  been  withheld,  and  that  there  was  no  other 
provisions  relating  to  the  subject  of  changing  designations  on 
certificates  lost  or  withheld.  The  officers  of  the  association  re- 
fused to  make  the  change  requested,  upon  the  ground  that  be- 
fore such  change  could  be  made  the  certificate  must  be  surren- 
dered, and  they  refused  to  issue  a  new  certificate  for  the  reason 
that  there  was  no  provision,  either  by  statute  or  by-law,  by 
which  they  are  authorized  to  do  so  unless  the  original  certificate 
was  lost  or  destroyed.  The  dues  of  the  assured  were  paid  by 
the  plaintiff  for  the  last  nine  or  ten  years  of  Lahey's  life.  In- 
deed, there  is  proof  tending  to  show  that  he,  as  well  as  his 
mother  and  other  members  of  his  famil}^,  was  surprised  when 
they  found  that  the  insurance  had  ^^^  been  kept  alive  by  pay- 
ments made  by  her.  In  determining  the  rights  of  the  parties 
in  this  case,  the  statute,  the  constitution  and  by-laws  of  the 
association,  with  the  policy  or  certificate,  taken  together,  con- 
stitute the  contract  beween  them  and  the  standard  by  wliich 
their  rights    and  liabilities  are    to  be    determined :  Matter    of 
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Equitable  Eelief  etc.  Assn.,  131  X.  Y.  354,  3G9,  30  X.  E.  114; 
People  V.  Life  etc.  Assn.,  150  X.  Y.  94,  108,  45  N".  E.  8. 

This  court  has  recently  held  that  a  member  of  such  an  asso- 
ciation, who  has  the  absolute  power  to  change  the  beneficiary- 
designated  in  his  certificate  by  complying  with  a  by-law  which  is 
exclusive  upon  the  subject,  and  provides  that  a  new  certificate 
shall  be  issued  if  a  member  asks  for  one,  but  upon  condition 
that  he  pay  the  sum  of  twenty-five  cents,  can  appoint  another 
beneficiary  only  by  a  strict  compliance  with  such  by-law.  In 
that  case  Judge  Vann  said :  "The  change  of  the  beneficiary  is 
an  important  matter,  for  it  transfers  the  right  to  receive  the 
death  benefit,  amounting  in  this  case  to  one  thousand  dollars, 
from  one  person  to  another.  The  right  of  the  member  to  make 
the  change  is  absolute,  and  the  beneficiary  can  neither  prevent 
it  by  objecting,  nor  promote  it  by  consenting.  Obviously  such 
a  transaction  requires  some  formalities  for  the  protection  of 
the  company,  the  member  and  the  beneficiary.  The  formalities 
required  by  the  association  before  us,  through  its  by-laws,  were 
very  simple,  but  unless  they  were  substantially  complied  with, 
the  change  could  not  be  made.  Mere  intention  to  make  a 
change  is  not  enough,  for  the  acts  prescribed  to  carry  the  in- 
tention into  effect  are  forms  imposed  upon  the  execution  of  a 
power,  and  they  must  be  observed  or  the  change  cannot  be  ef- 
fected": Fink  V.  Fink,  171  K  Y.  GIG,  G22,  64  AL  E.  50G,  507. 
In  that  case  the  certificate  holder  died  before  a  request  for  a 
change  reached  the  company,  it  having  been  sent  by  mail,  and 
the  court  held  that  there  was  no  change  in  the  beneficiary. 

In  Luhrs  v.  Luhrs,  123  N.  Y.  3G7,  20  Am.  St.  Eep.  754,  25 
X.  E.  388,  where  a  similar  question  arose,  the  facts  were  essen- 
tially different  from  the  case  at  bar,  as  in  that  case  the  cer- 
tificate was  surrendered,  ^^^  with  directions  that  a  new  certifi- 
cate should  be  issued  to  the  substituted  beneficiary.  It  was 
mailed  to  the  lodge,  but  the  certificate  holder  died  before  the 
change  was  made  or  the  certificate  reached  the  home  office.  In 
that  case  it  was  held  that  the  old  certificate  was  to  be  regarded 
as  canceled  when  surrendered  to  the  lodge,  and  that  the  death  ot 
tlie  member  did  not  operate  to  prevent  the  consummation  of  Ike 
purrender  or  the  issuing  of  a  new  certificate.  In  this  case, 
however,  there  was  never  any  surrender  of  the  certificate,  so 
that  if  it  is  to  be  determint3d  strictly  according  to  the  provisions 
of  the  contract  between  the  parties,  there  never  was  any  legal 
change  of  l)cneficiary.  Therefore,  the  plaintiff  was  entitled  to 
recover  the  full  amount  of  the  certificate  unless  the  respondent 
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can  sustain  her  rights  upon  some  other  or  different  ground. 
She,  however,  contends  that  the  right  to  change  the  beneficiary 
in  a  certificate,  like  every  other  valuable  right,  may  be  sold  or 
transferred,  and  when  transferred  for  a  valuable  consideration 
the  insured  loses  the  right  to  transfer  it  to  others:  Citing 
Webster  v.  Welch,  57  App.  Div.  561,  68  I^.  Y.  Supp.  55 ;  Smith 
V.  National  Benefit  Soc.  123  N.  Y.  87,  25  N.  E.  197;  Conselyea 
V.  Supreme  Council,  3  App.  Div.  464,  38  ¥.  Y.  Supp.  248; 
affirmed,  without  opinion,  157  X.  Y.  719,  53  ¥.  E.  1124.  In 
those  cases  it  was  held  that  the  statute  which  gives  to  a  member 
the  right  to  make  a  change  in  the  beneficiary  without  the  con- 
sent of  the  latter  applies  only  when  the  original  designation  is 
in  the  nature  of  an  inchoate  or  an  unexecuted  gift,  and  does  not 
prevent  a  contract  between  the  member  and  his  beneficiary  by 
which  a  vested  right  passes  to  the  latter,  and  in  such  case,  with- 
out his  consent,  the  beneficiary  may  not  be  changed. 

The  cases  cited  are  clearly  distinguishable  from  the  case  at 
bar  in  that  in  the  former  the  beneficiary  became  such  for  a 
valuable  consideration  and  the  association  issued  a  certificate  to 
such  beneficiary,  while  in  this  case,  although  the  court  has 
found  that  the  mother  paid  a  valuable  consideration  for  a  trans- 
fer of  the  certificate  or  a  portion  of  its  benefits,  still  no  certifi- 
cate was  ever  issued  to  her,  nor  was  the  certificate  which  was 
issued  and  made  payable  to  the  plaintiff  ever  canceled,  so  that 
she  ceased  to  be  a  beneficiary  under  it.  Besides,  the  ^°*  assured 
before  his  death  made  an  affidavit  to  the  effect  that  he  was  a 
member  of  the  association;  that  his  wife  was  designated  as  the 
beneficiary  in  the  original  certificate;  that  he  had  never  to  his 
knowledge  made  a  request  for  any  change  of  beneficiary,  and 
never  knowingly  signed  any  application  for  such  change;  that 
members  of  the  association  and  some  of  his  relatives  tried  to 
persuade  him  to  change,  but  that  he  always  declined  to  do  so, 
and  that  it  was  his  desire  that  the  policy  should  stand  and  be 
payable  to  his  wife.  There  was  also  proof  that  he  repeatedly 
declared  he  had  no  desire  to  change  the  beneficiary,  but  was 
desirous  that  his  wife  should  have  the  benefit  under  his  certifi- 
cate. 

Although  under  the  proof  in  the  record  the  trial  court  might 
very  well  have  found  in  favor  of  the  plaintiff,  yet  it  having 
found  for  the  defendant  and  its  decision  having  been  unanim- 
ously affirmed  by  the  appellate  division,  we  are  concluded  as 
to  the  facts  or  the  sufficiency  of  the  evidence,  and  have  no 
jurisdiction  to  review  the  question  whether  the  decision  of  the 
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court  below  was  sustained  by  the  weight  of  evidence,  or  whether 
there  was  any  evidence  whatever  to  sustain  it.  Thus  the  ques- 
tion arises  whether,  under  the  facts  as  found,  the  court  was 
authorized  to  change  the  beneficiary  or  to  award  to  the  defend- 
ant a  portion  of  the  fund  in  the  hands  of  the  court.  In  other 
words,  assuming  as  we  must  that  the  plaintiff  withheld  the  cer- 
tificate after  the  assiired  had  requested  its  surrender,  did  that 
enable  him  to  change  his  beneficiary  without  its  surrender  and  to 
effect  an  actual  change  in  a  manner  not  provided  for  by  the  by- 
laws of  the  association  ?  If  the  question  had  arisen  between  the 
defendant  and  the  association,  it  is  quite  possible  that  she  could 
not  have  recovered.  But  that  is  not  this  case.  Here  the  ques- 
tion of  the  liability  of  the  association  to  the  defendant  is  not 
involved.  It  has  discharged  its  liability  upon  the  certificate  by 
payment  into  court,  so  that  the  question  involved  in  this  case 
arises  between  two  alleged  beneficiaries,  and  the  point  presented 
is  whether  the  nonsurrender  of  the  certificate  was  a  bar  and  pre- 
vented the  defendant  from  recovering  in  equity,  in  view  of  the 
fact  that  ^^*^  the  plaintiff  refused  to  surrender  the  certificate 
upon  her  husband's  demand  and  thus  prevented  a  change  in  the 
manner  required  by  the  by-laws  of  the  association. 

As  this  precise  question  may  not  have  been  settled  by  any 
previous  decision  of  this  court,  in  proceeding  Avith  the  discus- 
sion it  is  deemed  proper  to  here  consider  some  of  the  authorities 
bearing  upon  this  phase  of  the  case.  In  Supreme  Conclave, 
Koyal  Adelphia  v.  Cappella,  41  Fed.  1,  it  was  held  that  the 
general  rule  that  the  insured  is  bound  to  make  such  change  of 
beneficiary  in  the  manner  pointed  out  by  the  policy  and  by- 
laws of  the  association,  is  subject  to  three  exceptions:  1.  If  the 
society  has  waived  a  strict  compliance  with  its  own  rules,  and, 
in  pursuance  of  a  request  of  the  insured  to  change  his  bene- 
ficiary, has  issued  a  new  certificate,  the  original  beneficiary  will 
not  be  heard  to  complain  that  the  course  indicated  by  the  regu- 
lations was  not  pursued;  2.  That  if  it  be  beyond  the  power  of 
the  insured  io  comply  literally  with  the  regulations,  a  court  of 
equity  will  treat  the  change  as  having  been  legally  made;  3.  If 
the  insiired  has  pursued  the  course  pointed  out  by  the  laws  of 
the  association,  and  has  done  all  in  his  power  to  change  the 
beneficiary,  but,  before  the  new  certificate  is  actually  issued,  he 
dies,  a  court  of  equity  will  treat  such  certificate  as  having  been 
issued.  The  doctrine  of  that  case  was  followed  in  McLaughlin 
v.  McLaughlin,  104  Cal.  171,  43  Am.  St.  Eep.  83,  37  Pac.  8G5, 
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and  the  same  exceptions  are  stated  in  2  ^May  on  Insurance,  sec- 
tion 399-0. 

In  Marsh  v.  American  Legion  of  Honor,  149  IMass.  512,  21 
N.  E.  1070,  where  a  member  of  a  beneficiary  association  took 
all  the  necessary  steps,  so  far  as  he  was  able,  to  designate  his 
mother  as  his  beneficiary,  instead  of  his  wife,  and  the  associa- 
tion was  ready  to  make  the  change,  but  in  consequence  of  his 
wife's  acting  in  collusion  with  a  subordinate  officer  of  the  asso- 
ciation, the  change  of  designation  was  not  formally  effected  be- 
fore his  death,  it  was  held  that  the  mother  was  entitled  to  the 
fund. 

In  Wilson  v.  Bryce,  43  App.  Div.  491,  494,  60  N".  Y.  Supp. 
132,  133,  Hatch,  J.,  in  discussing  this  question,  said :  "If  it  had. 
appeared  that  the  certificate  ^^^  was  lost,  or  that  the  insured 
was  unable  to  obtain  possession  of  it,  or  that  its  possession  was 
forcibly  or  fraudulently  withheld  from  him,  and  he  had  made 
his  application  to  the  legion  for  the  issuance  of  a  new  certificate 
or  a  change  of  beneficiaries,  then  we  would  have  a  case  similar 
to  that  of  Grand  Lodge  v.  Child,  70  Mich.  163,  38  :N^.  W.  1,  and 
under  such  or  similar  conditions  equity  might  lay  hold  of  the 
case  and  direct  judgment  in  accordance  with  the  equities  of  the 
parties." 

In  the  Child  case  it  Avas  held  that  the  law  never  requires  im- 
possibilities, and  the  rule  of  a  benefit  association  which  requires 
a  certificate  of  insurance  to  be  surrendered  upon  change  of 
beneficiary,  to  the  end  that  it  might  be  indorsed  upon  such  certi- 
ficate, can  only  be  construed  as  so  requiring  it  when  the  certifi- 
cate   is  in  existence  and  can  be  thus  surrendered. 

In  Isgrigg  V.  Schooley,  125  Ind.  95,  25  X.  E.  151,  S.  was  the 
holder  of  a  beneficiary  certificate  in  a  mutual  benefit  society. 
The  by-laws  of  the  order  provided  that  when  a  member  desired 
to  change  the  beneficiary  named  in  the  certificate,  he  must, 
among  other  things,  surrender  the  old  certificate.  The  benefici- 
ary originally  named  had  been  the  wife  of  the  deceased.  She 
abandoned  him,  however,  and  refused  to  live  with  him,  and  ^Yith- 
out  his  consent  took  the  certificate  away  with  her.  Upon  a 
demand  for  its  return,  she  stated  that  it  was  lost.  The  de- 
ceased being  desirous  of  changing  the  beneficiary,  complied  with 
all  the  requirements  of  the  by-laws  in  respect  thereto,  save  the 
surrender  of  the  old  certificate,  assigning  its  alleged  loss  for  his 
failure  to  do  so.  It  was  charged  that  the  officers  of  the  subor- 
dinate lodge  conspired  with  the  wife  to  prevent  the  change,  and 
Am.   St.   Eep.,  Vol.   95-36 
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refused  to  certify  said  application,  and  no  new  certificate  was  is- 
sued. In  that  case  it  was  held  that  the  acts  of  the  decedent  con- 
stituted an  equitahle  change  of  beneficiary,  and  that  the  person  in 
whose  favor  the  decedent  desired  a  new  certificate  to  issue  was  en- 
titled to  the  fnnd ;  that  the  beneficiary  in  such  a  certificate  of 
insurance  does  not,  during  the  life  of  the  member,  have  an  in- 
defeasible right  in  the  contract  or  fund,  but  has  an  interest 
which  can  only  be  ^^"^  defeated  by  a  change  effected  in  the 
manner  provided  by  the  by-laws,  but  that  there  are  exceptions 
to  this  general  doctrine,  and  that  equity  will  aid  imperfect 
changes  of  beneficiaries,  and  consider  that  done  which  ought  to 
have  been  done,  as  it  never  requires  impossibilities.  The  same 
principle  is  stated  in  Kepler  v.  Supreme  Lodge,  Knights  of 
Honor,  45  Hun.  274,  278.  See,  also,  Martin  v.  Stubbings,  126 
111.  387,  9  Am.  St.  Eep.  620,  18  N.  E.  657. 

In  N"ally  v.  Nally,  74  Ga.  669,  58  Am.  Eep.  458,  an  unmarried 
man  took  out  a  policy  of  insurance  on  his  life,  one  condition  of 
which  was  that  the  policy  was  issued  and  accepted  upon  the  ex- 
press condition  that  the  assured  might,  with  the  consent  of  the 
company,  at  any  time  assign  it,  or,  before  assignment,  change 
the  beneficiaries,  or  make  any  other  change.  The  person  namecj 
as  the  beneficiary  was  the  sister  of  the  assured,  and  to  her  he 
delivered  the  policy,  and  paid  the  premiums  to  that  time.  Sub- 
sequently he  married,  and,  as  an  inducement  thereto,  he  agreed 
that  if  the  Avoman  would  marry  him,  she  should  be  made  the 
beneficiary  of  the  policy.  After  the  marriage,  and  when  the 
next  semi-annual  premium  fell  due,  the  assured  paid  it,  on  con- 
dition that  the  beneficiary  should  be  changed  from  his  sister  to 
his  wife.  The  sister  had  the  policy  and  Avould  not  give  it  up. 
The  agent  was  uncertain  whether  the  change  could  be  made 
without  the  policy,  but  promised  to  notify  the  company  and  liave 
the  change  made  if  possible.  The  officers  agreed  to  attend  to 
the  matter  but  overlooked  it.  After  the  death  of  the  assured, 
tlie  company  filed  a  bill  to  require  the  wife  and  sister  to  inter- 
plead and  have  the  qiTcstion  determined  as  to  who  was  entitled 
to  the  money.  It  was  held  that  the  gift  to  the  sister  was  not 
perfected,  so  as  to  be  absolute  and  irrevocable,  and  the  assured 
had  the  right  to  change  the  beneficiary  of  the  policv,  and 
whether  such  change  was  to  be  effected  by  parol  or  in  writino- 
was  a  matter  entirely  between  the  assured  and  the  company. 

In  Wilcox  V.  Equitable  Life  Assur.  Soc,  173  N",  y.  50,  93 
Am.  St.  Eep.  579,  65  X.  E.  857,  where  a  policy  of  life  insur- 
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ance  contained  a  clause  that  if,  after  the  pa3'ment  of  the 
premmms  for  three  years,  the  policy  should  become  void  in 
consequence  of  a  default  in  the  ^^^  payment  of  subsequent 
premiums,  the  company  would  issue,  in  lieu  of  such  policy,  a 
new  paid-up  policy  for  a  certain  proportion  of  the  original 
amount  assured,  ''provided  that  the  said  policy  shall  be  surren- 
dered duly  receipted  Avithin  six  months  of  the  date  of  default  in 
payment  of  premium  on  said  policy,"  it  was  held  that  the  in- 
sured, who  defaulted  in  the  payment  of  premiums  after  seven 
annual  premiums  had  been  paid,  and  from  whom  the  policy  had 
been  stolen,  might  maintain  an  equitable  action  for  a  decree 
directing  the  company  to  issue  a  new  paid-up  policy  upon  proof 
that  the  policy  was  stolen  without  his  fault. 

We  are  of  the  opinion  that  the  principle  of  these  cases  should 
be  followed;  that  under  the  findings  of  fact  which  are  conclu- 
sive upon  us  it  sliould  be  held  that  the  plaintiff  wrongfully  re- 
tained the  certificate  from  the  possession  of  her  husband,  and 
that  by  reason  thereof  a  proper  transfer  was  prevented ;  that  she 
should  not  be  permitted  to  profit  by  her  own  wrong,  but  that 
although  the  attempted  change  of  beneficiary  was  imperfect, 
equity  should  aid  the  defendant  and  consider  that  as  done  which 
ought  to  have  been  done. 

It  follows  that  the  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

Parker,  C.  J.,  Bartlett,  Cullen  and  Werner,  JJ.,  concur. 

Gray,  J.,  absent. 

O'Brien,  J.,  not  voting. 

Judgment  affirmed. 

Analogous  to  the  principal  case  is  the  decision  in  Wilcox  v. 
Equitable  Life  Assur.  Soc,  173  N.  Y.  50,  93  Am.  St.  Eep.  579,  65  N. 
E.  857  where  it  is  held  that  a  demand  for  a  new  paid-up  policy 
by  an  assured  will  not  be  denied  in  equity,  because  his  policy  has; 
been  stolen,  and  he  is  unable  to  surrender  it  as  conditioned  for, 
when  he  has  used  due  diligence  to  reclaim  it,  and  is  still  the  owner. 
And  so  is  the  case  of  Nally  v.  Nally,  74  Ga.  669,  58  Am.  Rep.  458. 
There,  an  unmarried  man  insured  his  life  for  the  benefit  of  his 
sister,  and  delivered  the  policy  to  her.  The  policy  was  conditioned 
that  he  might  change  the  beneficiary  with  the  consent  of  the 
company.  Subsequently,  he  married,  agreeing  that  if  the  woman 
would  marry  him,  she  should  be  made  the  beneficiary.  He  paid  the 
next  premium  on  condition  that  the  change  should  be  made.  But 
his  sister  would  not  give  up  the  policy,  and  the  change  was  not 
made.  The  insured  having  died,  and  the  company  having  brought 
the  sister  and  widow  to  interplead,  the  latter  was  held  entitled  to 
the   fund. 
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TAYLOE  V.  COMMERCIAL  BANK. 

[174  N.  Y.  181,  66  N.  E.  726.] 
REPRESENTATIONS  as  to  a  Fact  to  Occur  in  the  Future.— 
A  statement  that  a  party  will  get  his  pay  if  he  makes  a  loan  to  a 
third  person,  is  not  a  statement  of  an  existing  fact,  but,  at  most, 
of  something  in  the  future,  and  hence  not  actionable,  though  it 
turns  out  to  be  untrue,  unless  the  statement  was  made  with  knowledge 
of  its  falseness,  and  was  not  a  mere  expression  of  opinion,  (p. 
565.) 

BANKING.— A  Bank  Cashier  is  not  Acting  Within  the  Scope 
of  His  Employment  in  making  a  representation  respecting  the 
solvency  of  a  customer  in  response  to  an  inquiry  addressed  to  him 
by  one  considering  the  desirability  of  making  a  loan  to  such  cus- 
tomer,    (p.   566.) 

BANKING— Cashier,  Authority  of,  When  a  Question  of  Law.— 
Whether  a  particular  act  falls  within  the  general  power  of  a  cashier 
is  a  question  of  law  for  the  court  and  not  for  the  jury,  although  a 
question  of  fact  may  arise  when  it  is  claimed  that  the  acts  or  con- 
duct of  the  board  of  trustees  has  amounted  to  a  public  holding  out 
of  the  cashier  as  its  agent  to  perform  other  and  unusual  acts  for 
the  bank.     (p.  568.) 

PRINCIPAL  AND  AGENT.— A  Principal  is  not  Answerable 
for  the  Unauthorized  Fraud  or  Misrepresentation  of  his  agent,  on 
the  ground  that  the  principal  might  havvT  profited  by  the  wrongful 
and  unauthorized  act,  where  there  is  no  evidence  that  he  either 
adopted  or  profited  by  it.     (p.  570.) 

EVIDENCE.— The  Admissions  of  an  Agent  are  not  Competent 
as  Evidence  against  his  principal,  unless  they  are  expressly  author- 
ized, or  relate  to,  and  are  connected  with,  some  act  done  in  the 
course   of  his   agency,     (p.   571.) 

EVIDENCE.— The  Admissions  or  Declarations  of  an  Agent 
are  not  evidonoe  against  his  principal  to  oit^hlish  the  fact  of  his 
agency  or  the  extent  of  his  authority,     (p.  571.) 

Walter  S.  Hubbell,  for  the  appellant. 

Charles  J.  Bissell,  for  the  respondent. 

**3  IMARTIN",  J.  The  defendant  is  a  domestic  corporation 
orffanized  under  the  laws  of  this  state,  and  the  purpose  of  this 
action  was  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  on  account  of  false  and  fraudulent  representa- 
tions by  which  he  was  induced  to  sell  goods  on  credit  to  one 
Lighthouse,  who  Avas  financially  irresponsible. 

Upon  the  trial,  at  the  close  of  the  evidence,  a  motion  for  a 
nonsuit  was  made  by  the  defendant  upon  the  grounds  that  the 
representations  made  were  not  the  representations  of  the  bank; 
that  the  bank  received  nothing  from  the  transaction,  and,  con- 
sequently, it  was  not  liable  for  any  representations  made  by  its 
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cashier.  This  motion  was  granted.  The  plaintiff  appealed  to 
the  appellate  division  where,  by  a  divided  court,  the  judgment 
was  reversed  and  a  new  trial  granted. 

The  only  question  involved  is  whether  there  was  evidence  to 
justify  the  submission  to  the  jury  of  the  question  of  the  de- 
fendant's liability.  At  the  time  of  the  alleged  representations 
Lighthouse  was  engaged  in  the  manufacture  of  mail  bags  under 
a  contract  with  the  United  States  government.  He  was  and 
for  several  years  had  been  a  customer  of  the  defendant,  and  was 
then  its  debtor  to  the  amount  of  about  -^^^  fifteen  thousand 
dollars  secured  by  notes  made  by  him  and  indorsed  by  John  L. 
Acker.  Lighthouse  had  been  recently  burned  out,  and  the  jury 
would  have  been  justified  in  finding  that  he  was  practically  in- 
solvent, although  his  business  had  been  very  profitable,  netting 
him  annually  from  six  to  ten  thousand  dollars.  As  appears  from 
a  statement  in  the  possession  of  the  defendant's  cashier.  Acker 
was  the  OAvner  of  real  estate  to  the  value  of  about  thirty-one 
thousand  seven  hundred  dollars,  which  was  encumbered  for 
seventeen  thousand  four  hundred  and  fifty  dollars,  leaving  an 
equity  of  about  fourteen  thousand  two  hundred  and  fifty  dollars, 
and  was  an  indorser  upon  the  paper  of  Lighthouse  to  the 
amount  of  about  fifteen  thousand  dollars.  All  of  these  facts 
were  known  to  the  cashier  of  the  defendant.  Lighthouse  ap- 
plied to  the  plaintiff  to  purchase  a  quantity  of  merchandise  of 
the  value  of  about  five  thousand  dollars,  in  payment  for  which 
he  proposed  to  give  a  note  made  by  himself  and  indorsed  by 
Acker,  and  referred  the  plaintiff  to  the  defendant  for  informa- 
tion as  to  their  responsibilit}^  The  plaintiff  subsequently  called 
at  the  office  of  the  defendant,  saw  its  cashier,  stated  that  he  had 
been  referred  to  him  to  ascertain  the  responsibility  of  Lighthouse 
and  Acker,  and  the  cashier  thereupon  told  him  that  tlie  con- 
tract A^-hich  Lighthouse  had  with  the  government  was  all  right, 
to  take  the  note,  it  Avould  be  good  and  he  would  get  his  pay. 
The  plaintiff  testified  that  upon  these  representations  he  sold 
the  merchandise  and  took  in  payment  therefor  a  note  made  by 
Lighthouse  and  indorsed  by  Acker.  There  is  no  pretense  that 
the  statement  as  to  the  contract  M'hicli  Lighthouse  had  with  the 
government  was  untrue,  and  the  statement  that  he  would  get 
his  pay  was  not  a  statement  of  an  existing  fact,  but  at  most  of 
something  in  the  future,  and,  hence,  not  actionable :  Lexow  v. 
Julian,  21  Hun,  5v7;  affirmed,  86  X.  Y.  638;  Gallagher  v. 
Brunei,  6  Coav.  347;  Farrington  v.  Bullard,  40  Barb.  512,  516; 
Treacy  v.  Hecker,  51  How.  Tr.  69,  70;  Sawyer  v.  Prickett,  19 
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Wall.  14.6,  163.  Therefore,  the  only  ground  upon  which  a  re- 
covery could  be  had,  even  against  the  cashier,  is  that  the  state- 
ment that  the  note  would  be  good  was  material;  that  it  was 
made  with  a  knowledge  of  its  falsity  and  with  intent  that  ^^^  it 
should  be  acted  upon,  and  was  not  a  mere  expression  of  opinion. 
In  other  words,  the  plaintiff  was  bound  to  prove  as  to  this  state- 
ment, representation,  falsity,  scienter,  deception  and  resulant 
injury  to  the  plaintiff:  Arthur  v.  Griswold,  55  N.  Y.  400; 
Brackett  v.  Griswold,  112  N.  Y.  454,  20  N".  E.  376. 

If  we  assume,  which  we  do  not  decide,  that  the  representa- 
tions were  sufficient  to  render  the  cashier  personally  liable,  still 
the  serious  question  in  this  case  is  whether  the  bank  is  liable  for 
the  statements  made  by  its  cashier.  Obviously,  when  the  repre- 
sentations were  made,  the  cashier  was  not  engaged  in  the  trans- 
action of  the  business  of  the  bank.  It  is  eqiially  clear,  as  we 
shall  see  later,  that  it  is  no  part  of  the  duty  of  a  bank  cashier 
to  make  representations  as  to  the  responsibility  of  its  customers 
or  others.  In  this  case  Lighthouse  referred  the  plaintiff  to  the 
bank  to  inquire  as  to  his  responsibility.  The  plaintiff  called 
upon  the  cashier,  made  the  inquiry,  and  was  told  by  him  the 
business  in  which  Lighthouse  was  engaged ;  that  he  had  a  con- 
tract with  the  government  which  was  all  right  and  had  been 
renewed;  that  the  note  would  be  good,  and  he  would  get  his  pay. 

The  duties  of  a  cashier  are  strictly  executive.  He  is  prop- 
erly the  executive  agent  of  the  board  of  directors,  as  such  to 
carry  out  what  it  devises  as  to  the  management  of  the  business 
of  the  bank.  There  are  certain  functions  which,  by  long  and 
universal  usage,  have  come  to  be  recognized  as  belonging  to  the 
office  of  cashier.  They  are  declared  to  be  inherent  in  the  office 
or  position  as  a  matter  of  law,  and,  unless  restricted  or  enlarged, 
they  and  they  only,  can  be  performed  by  him  by  virtue  of  liis 
appointment.  Under  the  circumstances  of  this  case  it  is  plain 
that  it  could  not  be  properly  held  that  the  defendant's  cashier 
was  acting  within  the  scope  of  his  employment  in  making  the 
representations  complained  of:  Crawford  v.  Boston  Store  etc. 
Co.,  67  Mo.  App.  39;  Horrigan  v.  First  Xat.  Bank,  56  Tenn. 
(9  Baxt.)  137;  First  IS'at.  Bank  v.  ^larshall  &  Ilsley  Bank,  83 
Fed.  725;  American  Surety  Co.  v.  Pauly,  170  U.  "S.  133,  18 
Sup.  Ct.  Ecp.  552;  First  Xat.  Bank  v.  Ocean  Xat.  Bank,  GO 
N.  Y.  278,  19  Am.  Eep.  181;  Mapes  v.  Second  Nat.  Bank.  80 
Pa.  St.  1G3. 

*^^  In  the  Crawford  case  it  was  lield  that  a  casliier  has  no 
apparent  or  implied  authority  l)y  virtue  of  the  position  he  holds 
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to  make  any  representation  on  behalf  of  the  bank  as  to  the 
solvency  of  one  of  its  debtors,  and,  therefore,  that  the  bank  will 
not,  in  the  absence  of  evidence  of  authorization,  be  bound  or 
estopped  by  such  representation  made  by  him  in  reply  to  an 
inquiry  on  the  subject. 

In  the  Horrigan  case  it  is  held  tbat  answering  questions  as  to 
the  solvency  of  parties  is  no  part  of  the  business  of  a  cashier 
of  a  bank,  nor  fairly  included  witbin  the  scope  of  such  business, 
but  may  be,  and  probably  is,  an  incident  of  such  position,  but 
not  an  incident  to  it,  and  in  such  case  no  liability  attaches  to 
the  bank. 

In  First  Xat.  Bank  v.  Marshall  &  Ilsley  Bank,  83  Fed.  725, 
it  was  held  that  the  cashier  of  a  bank  does  not  act  as  its  agent 
or  representative  in  answering  an  inquiry  addressed  to  him  by 
another  bank  as  to  the  business  standing  of  a  third  person;  and 
the  bank  is  not  bound  or  estopped  by  statements  so  made  by 
him,  his  act  being  one  not  relating  to  the  business  of  the  bank, 
but  simply  one  of  customary  courtesy,  rendered  without  con- 
sideration, and  that  the  failure  of  the  officers  of  the  bank,  in 
answering  a  general  inquiry  from  another  banlc  as  to  the  char- 
acter and  standing  of  a  customer,  to  disclose  the  fact  that  the 
customer  Avas  indebted  to  their  bank  and  that  it  held  liens  on 
certain  of  his  property,  will  not  estop  it  to  assert  such  liens  as 
against  a  mortgage  subsequently  taken  by  the  inquiring  bank. 

In  the  American  Surety  case  it  was  held  tliat  the  making  of  a 
statement  as  to  the  honesty  and  fidelity  of  an  employe  of  a  bank 
for  the  benefit  of  the  employe,  and  to  enable  the  latter  to  obtain 
a  bond  insuring  his  fidelity,  was  no  part  of  the  ordinary  busi- 
ness of  a  bank  president. 

In  First  Xat.  Bank  v.  Ocean  Xat.  Bank,  60  X.  Y.  278, 19  Am. 
Eep.  181,  it  was  held  that  in  the  absence  of  proof  that  special 
authority  had  been  delegated  by  its  board  of  directors,  or  liad 
been  exercised  with  their  sanction  or  knowledge,  or  evidence 
that  it  had  been  the  habit  and  practice  of  the  corporation  to  re- 
ceive property  for  *^''  safekeeping,  it  was  not  responsible  for 
property  so  received  by  its  cashier. 

In  the  Mapes  case,  a  suit  by  the  bank  against  indorscrs  of  a 
note  discounted  for  the  accommodation  of  the  drawer,  where  the 
alfidavit  of  defense  was  that  at  and  before  the  time  that  de- 
fendants indorsed  the  note  they  liad  inquired  of  the  casliier  and 
one  of  the  directors  of  the  bank  whether  it  would  be  safe  for 
them  to  indorse,  and  that  these  officers  informed  them  that  they 
considered  the  drawer  perfectly  good,  and  they  would  be  safe 
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in  indorsing,  that  the  officers  knew  the  representations  to  be 
false,  and  that  they  made  them  to  deceive  the  defendants,  who 
would  not  have  indorsed  but  for  the  representations,  it  was  held 
to  be  insufficient,  and  that  such  declarations,  although  willfully 
false,  made  by  the  officers,  not  in  the  course  of  their  duties  as 
officers  or  agents  of  the  bank,  coiild  not  affect  the  bank. 

Whether  any  particular  act  does  or  does  not  fall  within  the 
general  power  of  a  cashier  is  said  to  be  a  question  of  law  for 
the  court  and  not  of  fact  for  the  jury,  although  a  question  of 
fact  may  arise  when  it  is  claimed  that  the  acts  or  conduct  of 
the  board  of  directors  have  amounted  to  a  public  holding  out 
of  the  cashier  as  its  agent  to  perform  other  and  unusual  acts 
for  the  bank :  Farmers'  etc.  Bank  v.  Troy  City  Bank,  1  Dong. 
(Mich.)  457;  Peninsular  Bank  v.  Hanmer,  14  Mich.  208;  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  604 ;  1  Morse  on  Banks 
and  Banking,  4th  ed.,  sec.  153,  note;  Huffcut  on  Agency,  lo6. 
It  is  true  a  bank  may,  by  the  adoption  of  a  method  of  trans- 
acting its  business  which  includes  other  than  the  ordinary 
powers  vested  in  a  cashier,  confer  upon  him  such  additional 
powers  as  are  necessary  for  the  transaction  of  the  business  in 
the  manner  thus  adopted. 

There  was  no  evidence  in  this  case  which  would  have  justi- 
fied a  finding  that  the  defendant's  cashier  had  any  authority  to 
perform  any  duties  other  than  those  which  inhered  in  the  office. 
Nor  was  there  any  evidence  whatsoever  that  any  unusual 
method  had  been  adopted  by  the  bank  for  the  transaction  of  its 
business,  which  would  include  any  authority  ^®*  upon  the  part 
of  the  cashier  to  bind  the  bank  by  representations  as  to  the  re- 
sponsibility of  its  customers. 

In  September,  1894,  more  than  a  year  after  the  representa- 
tions are  alleged  to  have  been  made,  Lighthouse's  business 
having  proved  unsuccessful  by  reason  of  the  lack  of  orders 
from  the  government,  he  transferred  his  property  and  busi- 
ness to  Thomas  Swanton  and  John  L.  Acker  under  an  arrange- 
ment by  which  the  business  was  to  be  conducted  by  them 
m  a  manner  specified.  All  deposits  wore  to  be  made  in 
the  defendant  bank,  and  tlie  profits  of  the  business  and  pro- 
ceeds of  the  property  were  to  be  applied  to  pay  the  hank  and 
the  debt  of  the  plaintiff,  and,  as  testified  to  by  the  plaintiff's 
son,  they  were  to  share  pro  rata.  When  tliese  obligations  were 
discharged  the  business  was  to  be  restored  to  Lighthouse 
or  to  any  person  designated  by  him,  after  compensation  to 
Swanton    and    Acker    for    the    services    rendered     by     them. 
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Swanton  was  teller  of  the  bank  and  Acker  was  indorser  upon 
the  notes  held  by  the  plaintiff  and  the  bank.  The  business 
conducted  by  them  was  not  successful.  No  profits  were  real- 
ized, chiefly  because  orders  from  the  government  ceased,  and 
the  business  and  property  when  ultimately  disposed  of  real- 
ized nothing  to  apply  upon  the  indebtedness  of  either  the  bank 
or  of  the  plaintiff,  so  that  the  bank  received  nothing  which 
rendered  it  liable  for  the  means  by  which  it  was  obtained  or 
estopped  it  from  denying  the  cashier's  authority. 

The  respondent  contends  that  the  defendant  was  liable  for 
the  fraud  of  its  cashier  upon  the  principle  that  where  a  party 
receives  and  retains  the  fruits  or  product  of  a  fraud  it  imposes 
a  liability  therefor,  although  such  person  may  be  innocent  of 
personal  participation  in  the  wrong.  It  is  an  established  prin- 
ciple of  law  that  where  a  person  acts  for  another  who  accepts 
the  fruits  of  his  efforts,  the  latter  must  be  deemed  to  have 
adopted  the  methods  employed,  as  he  may  not,  even  though  inno- 
cent receive  the  benefits  and  at  the  same  time  disclaim  respon- 
sibility for  the  fraud  by  means  of  which  they  arose :  Garner 
V.  Mangam,  93  N".  Y.  642;  Krumm  v.  Beach,  96  N.  Y.  398; 
Fairehikl  v.  J^IcMahon,  139  N.  Y.  290,  36  Am.  St.  Eep.  701, 
34  N.  E.  779.  Obviously,  that  ^^^  principle  has  no  application 
to  the  case  at  bar,  as  it  is  practically  undisputed  that  the  bank 
received  nothing  from  the  property  of  Lighthouse.  ISTor  did  it 
receive  any  advantage  by  reason  of  the  sale  to  Lighthouse  of 
the  goods  in  question. 

It  is  further  urged  that  the  liability  of  a  principal  for  the 
unauthorized  fraud  of  another  includes  a  case  where,  although 
the  principal  did  not  profit,  he  might  possibly  have  profited  l)y 
the  wrongful  and  unauthorized  act.  We  have  found  no  au- 
thority sustaining  any  such  doctrine.  A  remark  of  Lord 
Coleridge  in  Swift  v.  Jewsbury,  L.  E.  9  Q.  B.  301,  312,  seems 
to  be  relied  upon.  In  that  case  the  decision  of  Barwick 
V.  English  Joint  Stock  Bank,  L.  R.  2  Ex.  259,  was  under 
consideration,  and  it  was  there  said :  '^'1  apprehend  t  liat 
there  can  be  no  doubt  that  a  different  set  of  principles  altogether 
arises  where  an  agent  of  a  joint  stock  company  in  conducting 
the  business  of  a  joint  stock  company  does  something  of  which 
the  joint  stock  company  take  advantage,  and  by  which  they 
])rofit,  or  by  which  they  may  profit,  and  it  turns  out  that  the 
act  which  is  so  done  by  their  agent  is  a  fraudulent;  one. 
Justice  points  out,  and  authority  supports  justice  in  maintain- 
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ing,  that  where  a  corporation  takes  advantage  of  the  fr-aud  of 
their  agent  they  cannot  afterward  repudiate  the  agency  and 
say  that  the  act  which  has  been  done  by  the  agent  is  not  an 
act  for  which  they  are  liable."  We  find  in  this  case  and  in 
the  other  cases  relied  npon  by  the  respondent  no  decision  or 
enunciated  principle  which  supports  his  contention.  But,  on 
the  contrary,  we  find  that  the  cases  cited  merely  sustain  the 
conceded  principle  that  one  who  receives  and  retains  the 
fruits  of  fraud  becomes  liable  therefor.  The  language  of 
Lord  Coleridge  is  to  1)e  considered  in  the  light  of  the  case  he 
had  under  consideration,  and  the  words  "by  which  they 
profit,  or  by  which  they  may  profit,"  are  to  be  interpreted  in 
view  of  the  questions  involved  and  of  their  context.  Obviously, 
they  were  emploj^ed,  upon  the  assumption  that  advantage  had 
been  taken  of  the  transaction,  induced  by  the  fraud  of  the 
agent.  In  that  case,  the  agent  acted  within  the  scope  of  his 
general  authority  in  writing  the  letter  which  was  the.  fraud 
^^^  complained  of.  Moreover,  the  words  "by  which  they  profit, 
or  by  which  they  may  profit,"  refer  only  to  a  condition  where 
the  principal  has  actually  taken  advantage  of  the  unauthor- 
ized act  of  the  agent.  If  the  principle  contended  for  by  the 
plaintifl:  were  broadly  sustained,  why  would  it  not  apply  to 
him  as  well  as  to  the  defendant,  the  arrangement  having  been 
that  the  benefits  of  a  continuance  of  the  Lighthouse  business 
were  to  be  shared  pro  rata  by  the  plaintifi  and  defendant. 
This  suggestion  illustrates  the  fallacy  of  the  claim  that  a 
party  who  might  profit  by  a  fraudulent  transaction  would  be 
liable  therefor,  although  he  neither  adopted  it  nor  took  any 
advantage  under  it.  Moreover,  the  decision  in  the  Swift  case 
rested  entirely  upon  anotlicr  ground  which  includes  no  prin- 
ciple applicable  to  the  case  at  bar. 

It  was  said  by  the  learned  judge  delivering  the  opinion  of 
the  court  below  that  the  evidence  was  sufficient  to  support  a 
finding  bv  the  jury  that  when  the  cashier  made  such  repre- 
sentations lie  was  acting  for  or  on  behalf  of  the  bank  and 
made  them  for  the  purpose  of  enabling  Lighthouse  to  obtain 
the  plaintifi:'s  property,  to  the  end  that  Liglithouse  might 
thereby  continue  in  business  and  realize  therefrom  sufficient 
to  enable  him  to  discharge  his  obligations  to  tlie  bank,  or  some 
part  thereof.  We  regard  this  claim  at  most  as  merely  con- 
jectural and,  under  the  evidence,  as  too  nebulous  to  form  the 
basis  of  a  judicial  determiniition.  If  there  is  any  competent 
evidence  in  the  record  sufficient    to  have  justified    a  jury  in 
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finding  that  the  cashier  was  acting  for  or  on  behalf  of  the 
defendant  in  making  such  representations,  or  that  they  were 
made  for  the  purpose  stated,  we  have  been  unable  to  discover 
it.  While  there  was  proof  of  declarations  and  admissions  of 
the  defendant's  cashier  and  teller  as  to  past  transactions  and 
as  to  matters  not  relating  to  any  business  of  the  bank  and 
which,  consequently,  did  not  bind  it,  there  was  no  competent 
proof  of  any  facts  which  would  have  supported  a  finding  of 
the  jury  to  that  effect.  The  aduiissions  of  an  agent  are  Hot 
competent  evidence  against  his  principal  unless  they  are  ex- 
pressly authorized  or  relate  to  and  are  jnade  in  connection 
^'*^  with  some  act  done  in  the  course  of  his  agency  so  as  to  form 
a  part  of  the  res  gestae:  Anderson  v.  Rome  etc.  E.  E.  Co.,  54 
N".  Y.  334;  Manhattan  Life  Ins.  Co.  v.  Forty-Second  St.  etc. 
E.  E.  Co.,  139  N".  Y.  14G,  3-1  N.  E.  776. 

Xor  can  the  admissions  or  declarations  of  an  agent  be  evi- 
dence against  his  principal,  either  to  establish  the  fact  of  his 
agency  or  the  nature  or  extent  of  his  authority.  Xeitlier  can 
he  create  authority  in  himself  to  do  a  particular  act  by  its 
performance  or  by  asserting  his  authority  to  do  it:  String- 
ham  V.  St.  Nicholas  Ins.  Co.,  4  Abb.  Ct.  App.  Dec.  315;  Hatch 
V.  Squires,  11  Mich.  185;  Howe  IMachinc  Co.  v.  Clark,  15  Kan. 
492;  Brigbam  v. Peters,  1  Gray  (Mass.),  139;  Mitchum  v.  Dun- 
lap,  98  Mo.  418,  11  S.  W.  989;  Butler  v.  Chicago  etc.  E.  E.  Co., 
87  Iowa,  200,  54  N.  W.  208;  Mechem  on  Agency,  sec.  100. 

Even  without  eliminating  from  our  consideration  the  incom- 
petent testimony  of  the  acts  and  declarations  of  the  employes 
of  the  bank  when  not  engaged  in  the  transaction  of  the  busi- 
ness of  the  latter,  there  is  practically  no  evidence  which 
would  justify  a  jury  in  finding  that  the  cashier  was  acting  for 
or  on  behalf  of  the  defendant  in  making  the  representations 
which  are  the  subject  of  this  acfion.  It  is  true  that  M'hen  the 
cashier  made  such  representations  Lighthouse  was  indebted 
to  the  bank  for  more  than  fifteen  thousand  dollars,  yet,  as  we 
liave  already  seen,  no  duty  was  imposed  upon  the  cashier,  as 
sucii,  to  communicate  to  a  person  inquiring  as  to  the  rcs])on- 
sibility  of  a  customer,  the  actual  situation  of  liis  account  at 
tlie  bank.  Xor  is  it  Avithin  the  line  of  the  duty  of  a  cashier 
to  disclose  the  condition  of  the  account  of  ihe  customers  of 
a  bank  whenever  inquiry  is  made  as  to  their  responsibility. 

A  careful  study  of  the  evidence  discloses  that  tliere  Avere  no 
facts,  circumstances  or  proof  that  would  justify  the  conclusion 
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that  the  defendant's  cashier  was  m  any  way  engaged  in  the  busi- 
ness of  the  bank  in  making  any  of  the  representations  proved, 
or  that  his  purpose  in  making  them  was  that  attributed  to  him 
by  the  court  below.  It  is  possible  that,  under  the  evidence, 
the  court  may  have  suspected  that  such  was  the  purpose,  but 
a  mere  conjecture,  suspicion  or  surmise  is  not  sufficient  to 
^^'-^  authorize  a  finding  to  that  effect:  Laidlaw  v.  Sage,  158  N. 
Y.  73,  94,  52  N.  E.  679. 

It  follows  that  the  trial  court  properly  nonsuited  the  plain- 
tiff, and  hence  the  judgment  of  the  appellate  division  must 
be  reversed  and  that  of  the  trial  court  affirmed,  with  costs. 

Judge  Bartlett  Dissented.  He  said  there  was  do  difference  in  the 
opinions  of  the  members  of  the  court  concerning  the  proposition  that 
"if  A,  being  a  depositor  in  a  bank,  and  desiring  B  to  give  him 
credit,  sends  him  to  the  bank  for  information  as  to  his  financial 
responsibility,  and  the  cashier  represents  A  to  be  worthy  of  credit, 
the  cashier  must  be  deemed  to  have  acted  in  his  individual  capacity, 
and  his  action  would  in  no  way  bind  the  bank;  that  is  to  say,  the 
relation  of  A  to  the  bank,  being  solely  that  of  depositor,  would 
not  justify  the  cashier  in  speaking  officially."  But  the  judge 
claimed  that  the  facts  of  the  case  disclosed  a  very  different  relation 
between  the  bank  and  the  depositor;  that  Lighthouse  had  been 
engaged  for  many  years  in  the  business  of  manufacturing  mail- 
bags  under  a  contract  with  the  government,  and  that,  having 
solicited  credit  from  the  plaintiff,  he  causel  liim  to  apply  to  the 
bank's  cashier  for  information;  that  at  this  time  Lighthouse  was 
indebted  to  the  bank  for  a  large  sum,  and  had  no  financial  respon- 
sibility, except  such  profits  as  he  might  realize  by  performing  his 
contract  with  the  government;  that  he  was,  during  all  the  trans- 
actions involved,  a  depositor  with  the  bank,  and  that  honesty  and 
fair  dealing  required  the  bank,  when  called  upon  by  the  plaintiff, 
to  either  refuse  to  make  auy  statement  in  regard  to  the  financial 
responsibility  of  Lighthouse,  or  to  disclose  the  fact  that  it  hatl 
been  for  a  long  time  discounting  his  paper,  and  at  that  time  held  a 
large  amount  of  it;  that  it  was  greatly  to  the  interest  of  the  bank 
that  the  credit  of  Lighthouse  should  be  maintained,  but  that  if  the 
plaintiff  had  been  advised  of  the  true  relation  between  the  bank 
and  Lighthouse,  and  of  the  condition  of  Lighthouse's  business,  no 
credit  would    have   been   extended   to   him.     The   judge   then   added: 

"In  writing  this  dissenting  memorandum,  we  have  spoken  pos- 
itively as  to  the  effect  of  what  we  deaai  to  be  the  controlling  facts 
in  this  case,  but  the  point  really  presented  for  our  consideration  is, 
Was  there  sufficient  evidence  to  submit  to  the  jury  the  question 
whether  these  facts  showed  that  the  cashier  was  acting  for  the  bank 
when   he   made  the   representations   upon   which   the   plaintiff   relied? 
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The  learned  appellate  division  was   of   the  opinion  that   there  were  " 
such  facts  and  granted  a  new  trial. 

"A  very  instructive  case,  having  a  direct  bearing  upon  the 
situation  here  presented,  is  Barwick  v.  English  Joint  Stock  Bank, 
L.  E.  2  Ex.  259.  In  that  case  the  cashier  of  the  bank  delivered  a 
written  guaranty  to  the  plaintiff  to  the  effect  that  J.  D.  's  cheek  on 
the  bank  in  plaintiff's  favor,  in  payment  of  goods  supplied,  should 
be  paid  on  receipt  of  the  government  money,  in  priority  to  any 
other  payment,  except  to  the  bank,  and  made  false  statements  as 
to  the  credit  of  J.  D.  It  appears  that  J.  D.  was  indebted  to  the 
bank  at  the  time  in  the  amount  of  twelve  thousand  pounds;  that  this 
fact  was  not  disclosed  to  the  plaintiff,  who,  relying  upon  the  repre- 
sentations, extended  credit  to  J.  D.,  and  accepted  his  check  on  the 
bank,  which  the  latter  refused  to  honor,  but  applied  the  government 
money  upon  the  indebtedness  due  it  from  J.  D.  The  plaintiff  sued 
the   bank   for   fraudulent   representations   and   it   was   held   liable. 

"In  Swift  V.  Jewsbury,  L.  E.  9  Q.  B.  301,  Chief  Justice  Coleridge 
(at  page  312)   comments  favorably  upon  the  Barwick  case. 

"The   case   of   American   Nat.   Bank   of   Denver   v.    Hammond,   25 
Colo.  367,  55  Pac.  1090,  is  also  very  much  in  point. 

"We  are  of  opinion  that  the  judgment  of  the  appellate  division 
should  be  affirmed." 

Judges  O'Brien  and  Vann  concurred  in  the   dissenting  opinion. 


The  Cashier  of  a  Bank  is  only  its  agent,  and  his  conduct  is  gov 
erned  by  the  ordinary  rules  of  agency.  Hence  tlie  bank  is  bound 
so  long  as  he  keeps  within  the  scope  of  his  authority,  but  is 
not  answerable  if  he  acts  beyond  his  authority  or  in  his  individual 
capacity:  See  Campbell  v.  Manufacturers'  Not.  Bank,  67  N.  J.  L.  301, 
51  Atl.  497,  91  Am.  St.  Kep.  438,  and  cases  cited  in  the  cross-ref- 
erence note  thereto:  Havens  v.  Bank  of  Tarboro,  132  N.  C.  214,  post, 
p.  627,  43  S.  E.  639. 

The  Declarations  of  an  Agent  are  evidence  against  his  principal  if 
made  while  executing  an  authority  conferred  upon  him,  and  relat- 
ing to  his  business,  and  within  the  scope  of  his  authoritv:  Carnev 
V.  Hennessey,  74  Conn.  107,  92  Am.  St.  Eep.  199,  49  Atl.  "^910.  But 
the  powers  of  an  agent  cannot  be  enlarged  by  his  unauthorized 
representations:  Spelman  v.  Gold  Coin  Min.  etc.  Co.,  26  Mont.  76, 
91  Am.  St.  Eep.  402,  66  Pac.  597.  And  the  declarations  of  one  as- 
suming to  act  as  an  agent  are  not  admissible  to  prove  his  agency: 
Paulton  V.  Keith,  23  E.  I.  164,  91  Am.  St.  Eep.  624,  49  Atl.  635; 
Lowall  V.  Groman,  180  Pa.  St.  532,  37  Atl.  98,  57  Am.  St.  Eep.  6Cr2, 
and  cases  cited  in  the  cross-reference  note  thereto. 
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ZELTNEE  V.  ZELTNEE  BEEWIXG  COMPANY. 

[174  N.  Y.  247,  66  N.  E.  810.] 
CORPORATION— Resignation  of  Officers  of,  for  the  Purpose 
of  Causing  the  Appointment  of  a  Receiver. — Though  the  code  pro- 
vides that  a  receiver  of  the  property  of  a  corporation  may  be  ap- 
pointed in  an  action  "brought  by  the  attorney  general,  or  by  a 
stockholder,  to  preserve  the  assets  of  a  corporation,  having  no 
officer  empowered  to  hold  the  same,"  resignations  made  for  the 
purpose  of  enabling  such  an  action  to  be  brought,  and  a  receiver  to 
be  appointed,  are  ineffective,     (p.  577.) 

Henry  A.  Forster  and  Frederick  P.  Forster,  for  the  appellant. 

Louis  Marshall,  Moses  AYeinnian  and  Abraham  Benedict,  for 
the  respondents. 

249  "WEEXEE,  J.  This  is  a  contest  for  priority  between  a 
judgment  creditor  and  the  receiver  of  the  defendant  corporation. 
The  question  at  issue  is  whether  the  appellate  division  prop- 
erly modified  the  order  appointing  the  receiver  herein,  so  as  to 
permit  the  defendant  Yorkville  Bank  to  prosecute  to  judg- 
ment and  collection  its  claim  against  the  corporation.  At 
special  term  the  court  denied  the  bank's  motion  to  vacate  or 
modify  the  order  appointing  the  receiver,  and  at  the  appellate 
division  this  decision  was  reversed  and  the  original  order 
modified  as  stated.  The  proceeding  comes  to  this  court  upon 
three  questions  certified  by  the  appellate  division,  but  as  our 
answer  to  the  first  one  will  dispose  of  the  only  issue  before 
us,  we  shall  not  deal  with  the  others.  The  first  certified 
question  alluded  to  is  as  follows:  ''Were  the  resignations  of 
the  officers  and  directors  (excepting  the  secretary)  of  the 
ITenry  Zeltner  Brewing  Company,  for  the  purpose  of  enabling 
tliis  action  to  be  brought,  and  a  receiver  of  the  property 
of  the  corporation  to  be  appointed,  legal  or  effective?"  No 
intelligent  answer  to  this  question  can  be  made  without  refer- 
ence to  the  history  behind  the  resignations  therein  mentioned. 

The  defendant  corporation  was  organized  in  1892.  Its  busi- 
ness was  the  manufacture  and  sale  of  beer  and  other  malt 
beverages.  Its  capital  stock  was  three  hundred  tliousand  dol- 
lars divided  into  three  tliousand  ^~*^  shares  of  one  hundred  dol- 
lars each.  The  plaintiff  was  the  holder,  in  his  own  right,  of 
five  hundred  shares,  and  the  holder  of  two  thousand  four  hun- 
dred and  eighty-three  shares  as  executor  under  hs  father's  will. 
Other  members  of  the  Zeltner  family  held  fifteen  shares,  and 
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the  remaining  two  shares  stood  in  the  names  of  employes.  Prior 
to  1900  the  business  of  the  corporation  had  been  profitable,  but 
in  that  year  it  began  to  decline  and  thus  continued  until  Febru- 
ary, 1902,  when  the  corporation  OAved  three  hundred,  and  twenty- 
two  thousand  five  hundred  dollars,  upon  mortgages  and  taxes 
and  one  hundred  and  ninety-seven  thousand  dollars  to  unse- 
cured creditors.  Some  of  these  debts  had  matured  and  were 
being  pressed  in  amounts  far  in  excess  of  the  ready  assets  of  the 
corporation.  Actions  had  been  commenced  and  others  were 
threatened.  These  were  the  conditions,  on  February  1,  1902, 
when  all  of  the  officers  of  the  corporation,  except  the  secretary, 
and  all  of  the  directors  resigned  their  offices.  Straightway  this 
action  was  instituted  upon  a  complaint  in  which  the  allega- 
tions of  insolvency  of  the  corporation  are  alternated  by  state- 
ments showing  tliat  if  its  affairs  should  be  carefully  adminis- 
tered under  the  direction  of  the  court,  enough  might  be  realized 
to  pay  its  creditors  and  stockholders  in  full,  and  which  frankly 
declares  that  the  officers  and  directors  of  the  corporation  deemed 
it  their  duty  to  resign  so  that  the  beneficent  aid  of  the  court 
could  be  invoked.  Thereupon  a  receiver  of  the  corporation  was 
appointed  under  the  provisions  of  section  1810  of  the  Code  of 
Civil  Procedure,  which,  so  far  as  material  here,  reads  as  fol- 
lows: "A  receiver  of  the  property  of  a  corporation  can  be  ap- 
pointed only  by  the  court,  and  in  one  of  the  following  cases. 
....  Subd.  3  .  An  action  brought  by  the  attorney  general,  or  by 
a  stockholder  to  preserve  the  assets  of  a  corporation,  having  no 
officer  empowered  to  hold  the  same." 

The  order  appointing  the  receiver  clearly  shows  that  his 
duties  and  powers  were  not  limited  to  the  mere  preservation 
of  the  corporate  assets,  but  he  was  invested  with  all  the  ample 
powers  usually  conferred  upon  receivers  in  proceedings  to  dis- 
solve corporations  and  wind  up  their  business,  and  this  with 
such  good  effect  that  at  last  accounts  he  was  doing  a  very 
profitable  business. 

^^*  Subdivision  3  of  section  1810,  above  quoted,  seems  to  have 
no  history  anterior  to  1870,  when  it  was  imported  into  the 
code  by  chapter  151  of  the  laws  of  that  year.  In  view  of 
this  lack  of  antecedents  it  is  impossible  to  say  much  more 
of  this  subdivision  than  that  it  means  just  what  it  says. 
li:  was  evidently  intended  to  provide  for  the  exigencies  which 
must  arise  when  a  corporation  is  without  officers  to  conduct 
its  business  or  preserve  its  assets.  Such  a  condition  might 
grow  out  of  one  or  more  of  any  number  of  supposable  causes 
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wliicli  it  will  not  be  profitable  to  specify  here.  It  is  enough  to 
say  that,  while  the  language  of  the  subdivision  is  broad  enough 
to  cover  every  case  in  which  a  corporation  is  without  officers, 
we  do  not  thinlc  it  was  ever  desigiied  to  permit  the  latter  to 
abandon  their  posts  of  duty  and  abdicate  their  official  functions 
for  the  express  purpose  of  shifting  their  burdens  to  the  shoulders 
of  the  courts.  Officers  of  corporations  are  charged  with  certain  * 
duties,  and  among  them  is  the  primary  duty  of  preserving 
their  assets.  To  say  that  the  legislature  intended  that  such  an 
obvious  duty  can  be  disregarded  for  the  express  purpose  of 
inviting  judicial  interference  in  the  conduct  of  corporate 
affairs,  would  be  to  impute  to  the  law-making  power  a  lack  of 
both  intelligence  and  moralit}',  for  such  action  would,  in  many 
instances,  amount  to  a  fraud  upon  the  courts,  upon  stock- 
holders, creditors  and  the  general  public.  If  the  authority 
for  the  resignations  under  discussion  is  not  created  by  the  sub- 
division of  the  statute  above  quoted,  it  will  be  manifestly 
impossible  to  justify  the  action  of  the  officers  of  the  defend- 
ant corporation  upon  any  other  ground  than  that  of  their  in- 
herent right  to  resign. 

The  provisions  of  the  code  relating  to  appointments  of  re- 
ceivers in  proceedings  to  dissolve  insovent  corporations  ex- 
pressly confer  upon  the  directors  or  officers  of  corporations, 
as  such,  the  right  to  apply  for  the  very  relief  which  was,  in 
effect,  granted  to  the  plaintiff  herein.  When  the  stock,  effects 
and  property  of  a  corporation  are  not  sufficient  to  pay  all  its 
just  demands  or  to  afford  a  reasonable  ^^^  security  to  those 
who  may  deal  with  it,  or  if  for  any  other  reason  the  inter- 
ests of  the  stockholders  require  it  the  officers  of  the  corporation 
may  ask  for  its  dissolution  and  for  the  appointment  of  a  re- 
ceiver: Code  Civ.  Proc,  c.  17,  tit.  11  sees.  2419-2423.  In  such 
a  case,  as  will  be  observed,  the  officers  are  not  required  to  re- 
sign, but  the  action  is  to  be  instituted  by  them  in  their  official 
capacity.  There  are  other  forms  of  actions,  by  and  against 
corporations  and  their  officers,  in  which  receivers  may  be  ap- 
pointed, but  they  are  not  germane,  and  to  cite  them  would 
serve  to  confuse  rather  than  enlighten  us  in  the  consideration 
of  the  case  at  bar. 

When  we  come  to  consider  the  general  right  of  officers  and 
directors  of  corporations  to  resign,  we  are  at  once  reminded  of 
the  limitations  of  the  question  certified  to  us.  We  may  admit, 
for  the  purposes  of  this  discussion,  that  as  a  general  rule  such 
officers  may  resign  at  will,  and  that  the  validity  of  such  resig- 
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nations  does  not  depend  upon  their  formal  acceptance:  Man- 
hattan Co.  V.  Kaldenberg,  165  N.  Y.  1,  58  N.  E.  790;  Noble  v. 
Euler,  20  App.  Div.  549,  47  N.  Y.  Supp.  302.  But  here  tlie 
question  is  whether  the  resignations  of  all  the  officers  and  di- 
rectors of  the  defendant  corporation,  "for  the  purpose  of  enab- 
ling this  action  to  be  brought  and  a  receiver  of  the  property 
of  the  corporation  to  be  appointed,"  are  legal  and  effective.  As 
we  have  already  said,  we  do  not  think  the  provisions  of  subdivi- 
sion 3  of  section  1810  of  the  code  were  intended  to  cover  such  a 
case,  nor  do  we  believe,  independently  of  the  statute,  that  any 
rule  of  law  or  morals  can  justify  the  simultaneous  resignation 
of  all  of  the  officers  of  a  corporation  for  the  purpose  of  enabling 
one  of  their  number  to  go  into  court  and  say  that  the  corpora- 
tion is  without  officers  to  preserve  its  assets.  In  a  close  cor- 
poration like  the  one  at  bar  such  a  proceeding  may  do  no  real 
harm,  but  it  can  easily  be  understood  how  much  evil  might 
result  if  it  Avere  to  be  engrafted  upon  the  law  of  corporations. 
Indeed,  the  situation  here  furnishes  a  mild  illustration  of 
what  might  be  possible  if  such  omnibus  resignations,  made  for 
such  purposes,  should  receive  the  sanction  of  the  courts.  A  cor- 
poration might  be  mismanaged  almost,  but  not  quite,  to  the 
253  Ycrge  of  insolvency,  and  then,  when  creditors  become  anxious 
and  importunate,  its  unfaithful  or  inefficient  officers  could  re- 
sign in  a  body  and  thus  make  their  own  wrong  or  incapacity 
a  legal  obstacle  to  the  prompt  and  regular  enforcement  of 
just  claims  against  the  corporation.  The  law  has  gone  far 
enough  in  the  protection  of  corporations  by  providing  tl'at 
when  tliey  are  insolvent,  creditors  may  be  compelled  to 
accept  ratable  payment  upon  their  claims;  it  should  not 
go  further  and  declare  that,  whether  insolvent  or  not,  cor- 
porations may  escape  or  delay  the  payment  of  their  just 
obligations. 

Morawetz,  in  his  work  on  Corporations '(volume  1,  section 
503),  supports  the  view  above  expressed  with  the  statement: 
/'It  seems  clear,  also,  that  directors  cannot  terminate  their 
agency  or  accept  the  resignation  of  others  if  the  immediate  con- 
sequence would  be  to  leave  the  interests  of  the  company  with- 
out proper  care  and  protection."  Two  decisions  in  this  state 
must  be  noticed,  although  neither  is  directly  in  point.  In 
Smith  V.  Danzig,  64  How.  Pr.  320,  i\lr.  Justice  Pratt  at  6\,c- 
cial  term  held  that  the  directors  of  a  corporation  may  lawfully 
resign  when  it  is  evident  that  it  is  going  from  bad  to  worse, 
and  when  such  action  is  necessary  to  secure  a  fair  and  equal 
Am.   St.   Eep.,  Vol.   95—37 
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distribution  of  the  corporate  property  among  creditors.  It  is 
to  be  noted  that  although  that  decision  was  made  in  1883,  it 
contains  no  reference  or  allusion  to  subdivision  3  of  section 
1810,  which  was  first  enacted  in  chapter  151,  Laws  of  1870, 
and  that  when  it  was  made,  and  until  1889,  there  was  no  pro- 
vision for  the  appointment  of  a  temporary  receiver  in  an  ac- 
tion for  the  voluntary  dissolution  of  a  corporation:  Laws  1889, 
c.  31-1.  That  case  is,  therefore,  not  an  authority  applicable  to 
the  present  state  of  the  law.  In  Carnaghan  v.  Exporters  etc. 
Oil  Co.,  32  N.  Y.  St.  Eep.  1121,  11  N.  Y.  Supp.  172,  Mr. 
Hornblower,  as  referee,  quotes  with  approval  th-e  foregoing 
statement  of  Mr.  Morawetz,  but  decided  that  the  resignations 
then  before  the  court  were  illegal  upon  other  grounds. 

Our  conclusion  is  that  the  certified  question  above  set  forth 
must  be  answered  in  the  negative,  and,  as  that  is  decisive  of 
'^^^  the  case,  the  others  need  not  be  answered.  As  the  order 
below  is  here  only  on  the  receiver's  appeal,  it  must  be  affirmed, 
with  costs. 

Parker,  C.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and  Cullen, 
JJ.,  concur. 

Order  affirmed. 


THE  RESIGNATION  OF  OmCERS  IN  A  CORPORATION. 

I.     The  Right  to  Resign. 

a.  In  General. 

b.  As  Affected  by  the  Motive  or  Purpose  of  Resignation. 

c.  Necessity  of  Accepting  Resignation. 

d.  Of  Appointing  a  Successor. 
II.     The  Resignation. 

a.  Mode  and  Manner  of  Making. 

b.  What  Amounts  to  a  Resignation. 

c.  Effect   of  Resignation. 
III.     Contract  to  Resign  Office. 

a.     Validity  and  Effect  of. 

I.  The  Right  to  Resign, 
a.  In  General. — Goncrally  spcakinfj,  as  is  conceded  in  tlie  prin- 
cipal case,  an  officer  in  a  corporation  may  resign  at  will.  If  the 
statutes,  charter,  and  by-laws  impose  no  limitation,  he  may,  under 
ordinary  circumstances,  sever  his  connection  with  the  corporation 
at  any  time:  Savannah  Cotton  Mills  v.  Cunningham,  100  Ga.  468, 
28  S.  E.  435;  Squires  v.  Brown,  22  How.  Pr.  35;  Blake  v.  Wheeler, 
18  Hun,  496.  And,  in  doing  so,  he  need  give  no  notice  to  the  public 
nor  to  persons  dealing  with  the  corporation:  Bruce  v.  Piatt,  SO  N. 
Y.  379.       It  may  be  argued  that  he  owes  the  duty  to   stockholdera 
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and  the  public  to  continue  in  the  discharge  of  his  duties  during  the 
term  for  which  he  is  elected.  This  may  be  true.  But  the  interests 
of  shareholders  and  others  having  to  do  with  the  corporation  are 
not  likely  to  be  best  subserved  by  continuing  an  unwilling  officer  in 
office. 

b.  As  Affected  by  the  Motive  or  Purpose  of  Resignation.— While 
the  general  right  of  a  corporate  officer  to  resign  at  pleasure  is  un- 
doubted, still  his  resignation  may  be  so  colored  by  the  motive  that 
actuates  him  as  to  render  the  resignation  ineffectual.  The  motive 
or  purpose  moving  him  to  make  the  resignation  is  an  important  test 
of  its  legality:  Carnaghan  v.  Exporters'  etc.  Oil  Co.,  32  N.  Y.  St. 
Eep.  1121.  Thus,  where  the  shareholders  transfer  their  stock,  and 
the  officers  resign  their  offices,  for  the  purpose,  and  with  the  intention 
of  preventing  the  bringing  of  any  suit,  or  the  service  of  any  process, 
against  the  corporation,  such  resignations  are  ineffectual  to  prevent 
service:  Evarts  v.  Killingworth,  20  Conn.  447.  And  in  the  prin- 
cipal case,  ante,  p.  574,  it  is  decided  that  a  resignation  of  all 
the  officers  of  a  corporation  for  the  purpose  of  enabling  a  receiver 
to  be  appointed  is  ineffective.  However,  when  the  motive  and  pur- 
pose are  proper,  the  directors  may  all  lawfully  resign:  Smith  v. 
Danzig,  64  How.  Pr.  320.  In  that  case,  it  appeared  that  the  cor- 
poration was  going  from  bad  to  worse,  and  that  such  action  was 
necessary  to  secure  a  fair  and  equal  distribution  of  the  corporate 
property  among  creditors. 

c.  Necessity  of  Accepting  Resignation.— Since  an  officer  may  re- 
sign, as  a  rule,  at  pleasure,  no  action  on  the  part  of  the  corporation 
is  essential  to  make  his  resignation  effectual.  Acceptance,  thereof 
by  the  directors  or  governing  body  is  not  required.  When  he  tenders 
his  resignation  to  the  proper  corporate  authorities,  to  take  effect 
immediately,  the  resignation  is  complete,  though  it  is  not  acted  on 
by  the  corporation,  or  entered  in  its  books:  Chandler  v.  Hoag,  2 
Hun,  613,  affirmed  in  63  N.  Y.  624;  Noble  v.  Euler,  20  App.  Div. 
548,  27  N.  Y.  Supp.  302;  Manhattan  Co.  v.  Kaldenberg,  165  N.  Y. 
1,  50  N.  E.   790;   International  Bank  v.  Faber,  86  Fed.  443. 

Service  of  process  on  a  director  who  has  sent  in  his  resignation 
does  not  bind  the  corporation,  notwithstanding  the  resignation  has 
not  been  formally  accepted,  and  his  withdrawal  reduces  the  number 
below  the  minimum  allowed  by  law:  Wilson  v.  Brentwood  Hotel  Co., 
37  X.  Y.  Supp.  655,  16  Misc.  Eep.  48, 

d.  Of  Appointing  a  Successor.— Xor  is  the  validity  of  a  resigna- 
tion dependent  upon  the  appointment  of  a  successor  in  office:  Man- 
hattan Co.  V.  Kaldenberg,  165  N.  Y.  1,  58  X.  E.  790.  And  the  fact 
that  a  statute  requires  directors,  unless  removed,  to  continue  in 
office  until  their  successors  are  appointed,  does  not  prevent  a  director 
from  resigning  at  any  time:  Briggs  v.  Spaulding,  141  U.  S.  132-154, 
11  Sup.  Ct.  Eep.  924;  Fearing  v.  Glenn,  73  Fed.  116,  19  C.  C.  A.  388. 

But  when  the  by-laws  of  a  corporation  provide  that   Llie  directors 
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shall  serve  until  their  successors  are  appointed,  service  upon  a  di- 
rector who  has  tendered  his  resignation,  bvit  whose  successor  has  not 
been  appointed,  has  been  held  binding  upon  the  corporation:  Timolat 
V.  S.  J.  Held  Co.,  17  Misc.  Eep.  556,  40  N.  Y.  Supp.  692,  citing  Badger 
V.  United  States,  93  U.  S.  599. 

II.     The  Resignation. 

a.  Mode  and  Manner  of  Making.— Unless  prescribed  in  the  char- 
ter or  by-laws  of  the  corporation,  no  special  form  of  resignation  is 
necessary.  Putting  a  resignation  in  writing  is  the  more  orderly  and 
proper  course  of  procedure,  but  if  the  fact  exists  and  is  adequately 
proved,  an  oral  resignation  is  equally  valid:  Briggs  v.  Spaulding, 
141  U.  S.  132-154,  11  Sup.  Ct.  Eep.  924;  Movins  v.  Lee,  30  Fed. 
298;  Fearing  v.  Glenn,  73  Fed.  116,  19  C.  C.  A.  388. 

b.  What  Amounts  to  a  Resignation. — The  question  whether  or  not 
a  resignation  is  effected  is  one  of  fact,  and  the  finding  thereon  by 
the  trial  court,  unless  the  evidence  on  the  issue  is  so  one-sided  as 
to  show  an  abuse  of  discretion,  will  not  be  disturbed  on  appeal: 
Mott  Iron  Works  v.  West  Coast  Plumbing  Supply  Co.,  113  Cal.  341, 
45  Pac.  638;  First  Nat.  Bank  v.  Lamon,  130  iN[.  Y.  360,  29  N.  E.  321. 
Of  course,  there  must  be  proof  of  an  intent  to  resign  or  vacate: 
Berry  v.  Cross,  3  Sand.  Ch.  (N.  Y.)  1.  And  language  showing  no 
more  than  intention  to  resign  in  the  future  is  not  sufficient  to  show 
a  resignation:  Union  Nat.  Bank  v.  Scott,  66  N.  Y.  Supp.  145,  53  App. 
Div.  65.  The  acceptance  of  an  office  incompatible  with  the  one  al- 
ready held  may  amount  to  a  resignation  of  the  latter.  But  taking 
a  situation  under  a  void  charter  or  act  of  incorporation  is  not  a 
resignation  of  a  situation  in  another  existing  corporation:  Eegents 
of  University  v.  Williams,  9  Gill  &  J.  (Md.)  365,  31  Am.  Dec.  72. 
When  by  the  terms  of  the  charter  of  a  corporation  the  directors  are 
to  be  elected  annually  for  one  year,  but  there  is  no  provision  as  to 
their  holding  over  until  their  successors  are  elected,  still  they  may, 
by  the  gcnei'al  rules  of  law,  so  hold  over,  yet  there  is  no  such  rule 
that  compels  them  to.  And  if  a  director  sells  out  his  stock,  and 
ceases  to  take  any  part  in  the  management  of  the  affairs  of  the 
corporation,  he  is  not  bound  to  see  that  a  successor  is  elected,  nor 
to  tender  any  formal  resignation,  in  order  to  escape  liability  for 
acts  of  mismanagement  at  the  time  of  the  dissolution  of  the  cor- 
poration some  five  years  after  he  has  thus  severed  his  connection 
therewith:   Sturges  v.  Vandcrbilt,  73  N.  Y.  384, 

c.  Effect  of  Resignation. — The  liability  of  an  officer  in  a  corpora- 
tion, as  such,  tcnuinates  upon  his  resignation:  Bruce  v.  Piatt,  SO 
N.  Y.  379;  Chemical  Nat.  Bank  v.  Calwell,  132  N.  Y.  250,  30  N.  E. 
644.  And  his  right  to  his  salary  thereafter  accruing,  if  ho  resigns 
unconditionally  or  upon  a  condition  not  binding  upon  the  corpiu'a- 
tion,    also    ceases:    Savannah    Cotton    Mills    v.    Cunningham,    100    Ga. 
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468,  28  S.  E.  435;  Merrill  v.  Wakefield  Eattan  Co.,  37  N.  Y.  Supp. 
64,  1  App.  Div.  118. 

Service  of  process  upon  an  officer  who  has  resigned  his  position 
and  severed  his  connection  with  the  corporation  does  not  bind  it: 
Buchanan  v.  Prospect  Park  Hotel  Co.,  35  N.  Y.  Supp.  712,  14  Misc. 
Eep.  435.  But  if,  in  quo  warranto  proceedings  charging  the  de- 
fendants with  having  usurped  an  office,  they  resign  after  having 
been  served  with  process,  their  successors,  as  to  the  unexpired  term, 
are  bound  by  the  judgment:  State  v.  McDaniel,  22  Ohio  St.  354. 
Where,  after  the  service  of  an  injunction  on  the  corporation,  a 
director  makes  a  bona  fide  resignation,  and  as  an  individual  sues 
the  corporation  upon  a  debt  due  him,  he  does  not  thereby  subject 
himself  to  contempt;  Mexican  Ore  Co.  v.  Mexican  Guadalupe  Min. 
Co.,  47  Fed.  351. 

The  resignation  of  the  officers  of  a  corporation  does  not  operate 
to  destroy  its  existence.  Officers  and  agents  are  necessary  to  the 
management  of  the  affairs  of  a  corporation,  but  it  has  an  existence 
per  se,  so  as  to  maintain  succession  and  hold  and  preserve  its  fran- 
chises, though  its  functions  may,  for  the  time  being,  be  su^ended 
for  want  of  means  of  action:  Muscatine  Turn  Verein  v.  Funtk,  18 
Iowa,  469.  If  one  trustee  resigns,  leaving  only  two,  when  the  act  of 
incorporation  requires  that  the  corporation  be  managed  by  no  less 
than  three,  the  remaining  two  have  authority  to  transfer  corporate 
property  in  payment  of  a  loan  made  to  the  corporation:  Fastle  v. 
Lewis,  13  Hun,  298. 

III.  Contract  to  Resign  Ofllce. 
a.  Validity  and  Effect  of. — An  agreement  by  a  director  or  trustee 
of  a  corporation  to  resign  his  trust  for  a  pecuniary  consideration  is 
contra  bonos  mores,  and  a  contract  based  wholly  or  in  part  on  such 
an  agreement  as  a  consideration  is  void:  Forbes  v.  McDonald,  54  Cal. 
98;  note  to  Ellicott  v.  Chamberlin,  48  Am.  Kep.  333.  It  is  a  viola- 
tion of  his  trust  thus  to  be  bought  out  of  office.  He  may  resign 
when  he  pleases,  but  not  to  make  profit  to  himself  in  the  matter  of 
the  resignation. 
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MATTER  OF  IIELLMAK 

[174  N.  Y.  254,  66  N.  E.  809.] 

PROPERTY,  What  is.— A  Seat  in  a  Stock  Exchange  is  prop- 
erty, and  passes  to  a  receiver  or  assignee  in  a  bankruptcy,     (p.  583.) 

INHERITANCE  TAXES— Seat  in  a  Stock  Exchange.— Under 
a  statute  imposing  transfer  or  inheritance  taxes,  and  declaring  that 
the  words  "estate  or  property"  as  used  therein  include  all  prop- 
erty or  interest  therein,  whether  situate  within  or  without  the  state, 
a  seat  in  the  New  York  stock  exchange  of  which  the  owner  dies 
seised   is   subject   to   the   inheritance    or   transfer   tax.     (p.   584.) 

STATUTESi.— The  Rule  in  Case  of  a  Revision  of  Statutes  is, 
that  where  the  law  as  it  previously  stood  was  settled  by  adjudica- 
tion or  frequent  application  of  the  statute  without  question,  a  mere 
change  in  the  phraseology  is  not  to  be  construed  as  a  change  in  the 
law,  unless  the  purpose  of  the  legislature  to  work  a  change  is  clear 
and  obvious,     (p.  584.) 

Louis  Marshall,  George  M.  Jiidd  and  Edward  H.  Fallows, 
for  the  appellant. 

George  W.  Seligman,  for  the  respondents. 

2^^  CULLEN,  J.  The  question  presented  by  this  appeal  is 
whether  a  seat  in  the  Xew  York  Stock  Exchange,  of  which 
the  deceased  died  the  owner,  is  subject  to  the  inheritance  or 
transfer  tax  prescribed  by  article  10  of  the  tax  law.  The  surro- 
gate held  that  the  tax  was  properly  imposed.  The  appellate 
division  by  a  divided  court  reversed  that  decision. 

Prior  to  the  enactment  of  the  tax  law  (Laws  189G,  c.  908) 
the  legislation  which  imposed  ordinary  annual  taxes  and  that 
which  exacted  a  tax  on  the  devolution  of  property  by  will  or 
intestacy  were  entirely  distinct.  The  first,  in  one  form  or 
other,  had  existed  from  the  formation  of  the  government.  The 
latter  was  of  comparatively  recent  origin.  It  was  settled 
that  under  the  law  as  it  stood  prior  to  the  act  of  1896  a  seat 
in  the  exchange  was  subject  to  the  inheritance  or  transfer  tax 
(jMatter  of  Glendinning,  68  App.  Div.  125,  74  X.  Y.  Supp. 
190,  affirmed,  171  X.  Y.  684,  64  X.  E.  1121)  ;  but  it  has  also 
been  held  tliat  it  could  not  be  assessed  for  annual  taxation : 
People  V.  Fcitner,  167  X.  Y.  1,  82  Am.  St.  Ptep.  698,  60  X. 
E.  265.  The  diificiilty  in  the  present  case  has  been  occasioned 
by  the  revision  of  the  law  and  the  consolidation  of  the  previous 
legislation  into  a  single  statute,  the  tax  law  of  1896.  In  sub- 
division 5  of  section  2  of  the  statute  is  given  the  definition  of 
personal  property  as  used  in  the  chapter  or  act.     It  is  a  rcpro- 
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duction  of  the  provisions  of  hiw  then  in  force  rcoriilating  gen- 
eral taxation.  Article  10  deals  with  ^'taxable  transfers"  or  in- 
heritance tax.  By  section  220  of  the  statute  (the  first  section 
of  the  article)  it  is  enacted  that  a  certain  tax  shall  be  imposed 
on  the  transfer  of  any  real  or  personal  property  under  circum- 
stances therein  enumerated.  The  majority  of  the  court  below 
were  of  opinion  that  the  definition  of  personal  property  already 
mentioned  controlled  the  provisions  of  this  article  and  that  as 
the  definition  did  not,  under  the  decisions  of  this  court,  include 
a  seat  in  the  exchange,  the  seat  was  not  subject  to  the  transfer 
tax.  If  the  statutory  scheme  of  taxation  were  an  original  one 
and  the  provisions  quoted  were  the  only  ones  which  referred  to 
the  subject  matter,  the  argument  of  the  learned  appellate  divi- 
sion would  be  cogent  and  probably  conclusive.  But  by  ^^"^  a 
subsequent  section  of  the  article  on  taxable  transfers  (section 
242)  new  definitions  are  given  applicable  to  the  transfer  tax 
alone:  "The  words  '^estate'  and  'property,'  as  used  in  this  art- 
icle, ...  .  shall  include  all  property  or  interest  therein, 
whether  situated  within  or  without  this  state."  That  a  seat 
in  the  exchange  is  property  and-  passes  to  a  receiver  or  to  an 
assignee  in  banl^ruptcy  has  been  authoritatively  determined  by 
the  decisions  of  both  this  court  and  the  siipreme  court  of  the 
United  States :  Powell  v.  Waldron,  89  N.  Y.  328,  42  Am.  Eep. 
301;  Piatt  V.  Jones,  96  N.  Y.  24;  Hyde  v.  Woods,  94  U.  S. 
524;  Page  v.  Edmunds,  187  U.  S.  596,  23  Sup.  Ct.  Eep.  200. 
In  the  Lemmon  case  we  did  not  question  this  proposition,  but 
our  decision  proceeded  on  the  ground  that  the  seat  did  not 
fall  within  what  Judge  Vann  termed  "the  somewhat  restricted 
definition  of  the  tax  laws." 

In  determining  the  construction  to  be  given  to  the  broad  and 
comprehensive  language  of  section  242,  we  must  consider  that 
the  statute  has  a  history  plainly  indicating  the  trend  of  legisla- 
tive action  and  that  as  to  the  transfer  tax  it  is  a  literal  repro- 
duction of  the  then  existing  law.  First  enacted  in  1885  (chap- 
ter 483)  the  inheritance  tax  law  was  limited  to  property  pass- 
ing to  collateral  relatives.  It  was  subjected  to  repeated  amend- 
ments, the  effect  of  which  in  nearly  every  instance  was  either 
to  enlarge  the  class  of  persons  subject  to  the  tax  or  to  extend 
its  application  to  some  species  of  property  which  the  courts 
had  held  not  to  fall  within  its  terms.  The  distinction  between 
property  justly  subject  to  ordinary  taxation  and  that  liable  to 
the  imposition  of  the  transfer  tax  was  early  appreciated.  In 
Matter  of  Knoedler,  140  N.  Y.  377,  35  X.  E.  601,  a  policy  of 
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life  insurance  payable  to  the  estate  of  the  deceased  was  held 
subject  to  the  tax.  In  the  opinion  there  rendered  Judge  May- 
nard  said:  "The  argument  is  made  that  it  is  only  property 
which  is  liable  to  taxation  under  the  general  tax  law  of  the 
state  which  can  be  taxed  under  the  act  relating  to  taxable  trans- 
fers, and  that,  inasmuch  as  life  insurance  policies  cannot  be 
included  in  the  valuation  of  a  taxpayer's  property  under  the 
general  law,  they  cannot  be  considered  in  assessing  a  ^^^  tax 
upon  the  collateral  inheritance.  The  main  premise  upon 
which  this  proposition  rests  is  manifestly  inadmissible.  The 
taxable  transfer  law  has  no  reference  or  relation  to  the  gen- 
eral law  ....  it  proceeds  upon  a  new  theory  of  the  right  of 
the  government  to  tax  and  establishes  a  new  system  of  taxation. 
It  takes  the  right  of  succession  to  property  and  measures  the 
tax  in  the  method  specifically  prescribed.  All  property  having 
an  appraisable  value  must  be  considered,  whether  it  is  such 
as  might  be  taxed  under  the  general  law  or  not.  Many  kinds 
of  property  might  be  enumerated  which  are  not  assessable  un- 
der the  general  law,  but  which  are  appraisable  under  the  col- 
lateral inheritance  tax."  Such  was  the  settled  construction  of 
the  inheritance  tax  laws  when  the  act  of  1896  was  passed. 
That  act,  as  already  said,  was  a  revision  of  the  existing  law, 
and  an  attempt  to  bring  into  a  single  statute  all  existing  legis- 
lation relative  to  taxation  by  the  state.  In  Ilenavie  v.  New 
York  Cent.  etc.  E.  E.  Co.,  154  N.  Y.  281,  48  N.  E.  526,  Judge 
Vann  said:  "The  rule  in  the  case  of  a  revision  of  statutes  is 
that  where  the  law,  as  it  previously  stood,  was  settled  either  by 
adjudication  or  by  frequent  application  of  the  statute  without 
question,  a  mere  change  in  the  phraseology  is  not  to  be  con- 
strued as  a  change  in  the  law,  unless  the  purpose  of  the  legis- 
lature to  work  a  change  is  clear  and  obvious."  Therefore,  be- 
cause section  242  prescribes  that  "all  property"  shall  be  sub- 
ject to  the  transfer  tax  and  because  the  revision  of  the  statute 
should  not  be  held  to  work  a  change  in  the  settled  law  unless 
the  legislative  intent  to  that  effect  is  clearly  manifest,  we  are 
of  opinion  that  the  seat  held  by  the  testator  was  subject  to  the 
tax  imposed  upon  it. 

The  order  of  the  appellate  division  should  be  reversed  and 
that  of  the  surrogate  affirmed,  with  costs. 

Parker,  C.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and  Werner, 
JJ.,  concur. 

Order  reversed,  etc. 
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A  Scftt  in  a  Stock  Exchange  is,  in  a  sense,  property.  It  may  be 
pledged:  Nashua  Sav.  Bank  v.  Abbott,  181  Mass.  531,  92  Am.  St. 
Eep.  430,  63  N.  E.  1058.  But  it.  has  been  held  not  taxable:  San 
Francisco  v.  Anderson,  103  Cal.  69,  42  Am.  St.  Eep.  98,  36  Pac. 
1034;  People  v.  Feitner,  167  N.  Y.  1,  82  Am.  St.  Eep.  698.  60  N.  E. 
265;  nor  subject  to  execution:  Tjowenberg  v.  Greenebaiim,  99  Cal.  162, 
37  Am.  St.  Eep.  42,  33  Pac.  794.  Compnre  Habenicht  v.  Lissak,  78 
Cal.   351,  12  Am.   St.   Eep.  63,   20   Pac.   874. 


EICE  V.  EUEEKA  PAPEE  COMPANY. 

[174  N.  Y.  385,  66  N.  E.  979.] 

MASTER  AND  SERVANT— Assumption  of  Risk  of  Dangerous 
Appliances. — If  a  master  furnishes  an  employe  with  a  machine  which 
is  not  reasonably  safe,  and  the  latter  accepts  the  employment  with 
a  full  knowledge  of  the  defect  and  danger,  he  voluntarily  assumes 
the  risk  incident  thereto,  and,  if  injured,  cannot  recover  from  his 
employer,     (p.   587.) 

MASTER  AND  SERVANT— Assumption  of  Risks  by  Remain- 
ing in  Service  After   a  Promise  to   Repair  or  Remedy  Defects.— 

If  a  master  furnishes  a  dangerous  appliance  with  which  his  employe 
is  to  work,  and  the  latter  complains  of  a  defect  in  the  appliance,  and 
a  consequent  danger  to  himself,  and  the  master  thereupon  promises 
to  repair,  the  former  does  not,  by  remaining  in  the  service  for 
reasonable  time,  assume  the  risks.  On  the  contrary,  the  master  takes 
upon  himself  the  responsibility  of  any  accident  which  may  occur, 
(pp.  588,  594.) 

MASTER  AND  SERVANT— Promise  to  Repair  Within  a  Rea- 
sonable Time,  What  Construed  to  be  a.— If  an  employe  complains 
that  the  condition  of  an  appliance  in  use  by  him  is  dangerous,  and 
declares  that  he  will  quit  work  unless  the  danger  is  removed,  and  is 
thereupon  assured  that  the  mill  will  be  shut  down  for  other  repairs 
in  the  fore  part  of  the  following  week,  and  that  while  it  is  thus 
shut  down  the  danger  will  be  removed,  this  assurance  is  not  equiva- 
lent to  a  promise  to  repair  at  once,  but  is  capable  of  a  construction 
that  it  is  to  be  fulfilled  within  a  reasonable  time,  and  the  employe, 
by  remaining  in  the  employ  until  the  following  Wednesday,  does 
not  assume  the  risks  of  the  danger,  and  is  not  precluded  fvom  re- 
covering in  case  of  his  injury  by  the  peril  complained  of.     (p.  595.) 

Frank  C.  Sargent,  for  the  appellant. 

James  Devone,  for  the  respondent. 

^^"^  WEEISTEE,  J.  This  action  is  brought  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  through  defendant's  al- 
leged negligence.  The  facts,  which  for  the  purposes  of  this 
appeal  must  be  taken  as  true,  are  briefly  as  follows :  In  April, 
1900,  and  for  a  number  of  years  prior  thereto,  the  defendant 
was  engaged  in  the  manufacture  of  paper  in  its  mill  located 
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at  Oswego  Falls,  New  York.  As  part  of  its  equipment  it  had 
a  machine  known  as  a  "rag  cutter"  which  was  on  the  second 
floor  of  the  mill  almost  directly  over  the  main  power  shaft 
which  extended  through  the  first  story  of  the  building  near 
the  ceiling.  This  "rag  cutter,"  roughly  described,  consisted  of 
a  feed  table  about  three  feet  long,  one  end  of  which  connected 
with  a  large  slowly  revolving  cylinder,  with  teeth  or  spikes 
upon  its  circumference.  Underneath  this  cylinder  was  a  sta- 
tionary plate  and  behind  this  an  arrangement  of  rapidly  revolv- 
ing knives.  The  rags,  rope  and  other  materials  to  be  cut  up 
\\ere  fed  into  the  machine  by  the  operator  who  stood  at  the 
end  of  the  feed  table.  As .  this  material  reached  the  spiked 
cylinder  it  was  drawn  in  and  subjected  to  pressure  which 
brought  it  into  contact  with  the  '"^^^  knives  where  it  was  cut 
into  small  fragments.  Near  the  end  of  the  axle  or  shaft  of 
this  machine,  but  beyond  the  reach  of  the  operator  when  stand- 
ing at  his  position  in  front  of  the  feed  table,  were  two  pulleys, 
one  tight,  the  other  loose,  and  both  covered  by  a  box.  On  the 
power  shaft  in  the  lower  story  there  were  also  two  pulleys 
similarly  arranged.  These  two  sets  of  pulleys  were  connected 
by  a  belt  which,  when  on  the  tight  pulleys,  transmitted  the 
power  from  the  main  shaft  to  the  rag  cutter  and  set  it  in 
motion.  The  only  way  in  which  this  machine  could  be  stopped 
in  the  room  where  it  was  located  was  to  lift  the  cover  or  box 
from  the  pulleys  on  the  machine's  axle  and,  with  a  stick,  to 
guide  the  belt  from  the  tight  pulley  to  the  loose  one;  and  in 
starting  the  machine  this  process  was,  of  course,  reversed.  If 
the  power  was  to  be  shut  off  at  the  main  shaft,  that  was  done 
on  the  floor  below  by  means  of  a  longer  stick  with  which  the 
belt  was  shifted  to  the  loose  pulley  on  the  power  shaft.  Be- 
yond these  contrivances  there  were  no  means  by  which  the  ma- 
chine could  be  stopped  when  the  power  shaft  was  in  operation. 
Belt  shifters  and  belt  tighteners  were  then  in  common  use  in 
other  mills  upon  machines  of  this  character  and  by  their  use 
an  operator  could,  without  leaving  his  position,  stop  his  ma- 
chine almost  instantly.  Defendant  then  had  in  its  mill  a  belt 
tightener  which  had  been  made  for  this  machine,  but  which,  for 
some  unexplained  reason,  had  not  been  used.  On  the  fourth 
day  of  April,  1900,  while  the  plaintiff  was  engaged  in  feeding 
this  machine,  his  right  hand  became  entangled  in  a  mesh  of 
siring,  and  was  being  drawn  slowly  toward  the  spiked  cylinder. 
In  attempting  to  disengage  it,  the  other  hand  was  also  caught 
in  the  mesh  and  both  were  drawn  to  the  cylinder  and  upon  the 
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knives,  where  they  were  so  mangled  that  the  right  hand  was 
utterly  destroyed  and  the  left  one  was  annihilated,  with  tlie 
exception  of  a  small  portion  of  the  palm  and  a  single  finger. 
At  this  time  the  plaintilf  had  been  employed  by  the  defend- 
ant for  nearly  eighteen  months,  and  had  been  operating  this 
machine  for  over  a  year.  He  was  forty  years  of  age,  ordi- 
narily bright,  and  fully  understood  the  construction  and  oper- 
ation ^®^  of  this  machine.  He  knew  that  a  belt  tightener  had 
been  made  for  it,  but  not  used,  and  he  was  aware  of  the  dan- 
ger incident  to  the  operation  of  the  machine  without  either 
a  belt  shifter  or  a  belt  tightener.  This  is  clearly  established 
by  his  testimony  to  the  effect  that  on  the  Saturday  night  pre- 
ceding Wednesday  on  which  he  was  injured  he  told  defend- 
ant's treasurer  that  the  machine  ought  to  be  provided  with  a 
shifter,  and  that  he  would  quit  if  one  was  not  put  on.  He 
says  that  the  treasurer  then  told  him  the  mill  would  be  shut 
down  for  other  repairs  the  fore  part  of  the  following  week,  and 
while  shut  down  they  would  put  on  a  shaft  or  a  tightener,  and 
that,  relying  upon  this  promise^  he  continued  work  until  he 
was  injured. 

Upon  these  facts  two  propositions  are  so  clearly  established 
that  tliey  are  practically  conceded.  The  first  is  that  the  de- 
fendant, as  employer,  furnished  to  the  plaintiff,  as  its  em- 
ploye, a  machine  that  was  not  reasonably  safe,  because  it 
lacked  the  necessary  appliance  to  stop  it  quickly  in  case  of 
accident.  The  second  is  that  the  plaintiff,  by  accepting  em- 
ployment upon  this  machine,  with  full  knowle(3ge  of  its  de- 
fects and  dangers,  voluntarily  assumed  the  risks  incident 
thereto;  and  this  is  equally  true  whether  we  regard  the  ma- 
chine as  lacking  in  improved  appliances  which  the  defendant 
was  under  no  legal  obligation  to  adopt,  or  as  defective  in  re- 
spect of  repairs  which  it  was  the  defendant's  duty  to  make. 
If  there  were  nothing  further  in  the  case,  the  bare  statement 
of  these  two  propositions  would  conclusively  bar  plaintiff"s 
claim  for  damages.  But  we  must  assume  for  the  purposes  of 
this  appeal  that  there  was  a  promise  on  the  part  of  the  em- 
ployer to  remedy  the  defects  in  the  machine,  in  reliance  upon 
which  promise  the  employe  remained  at  work,  instead  of  quit- 
ting, as  he  had  threatened  to  do.  This  is  the  point  upon  which 
the  case  turns.  The  plaintiff  testified  that  on  the  Saturday 
night  before  the  accident  he  told  the  treasurer  of  the  defend- 
ant that  this  machine  ought  to  have  a  shifter  or  tightener  on 
it,  and  that  he  would  quit  work  unless  one  was  put  on.     He 
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Fays  that  the  treasurer  told  him  the  mill  would  be  ^^^  shut 
down  for  other  repairs  the  fore  part  of  the  next  week,  and 
while  it  was  shut  down  they  would  put  on  a  shifter  or  a 
tightener.  The  plaintiff  further  says  he  believed  this  and  re- 
lied upon  it  or  he  would  not  have  remained  at  work.  He  did 
stay  and,  on  the  Wednesday  of  the  "next"  week,  before  the 
mill  was  shut  down  or  a  sliifter  or  tightener  put  on  the  ma- 
cliine,  he  was  injured  as  described.  Upon  this  evidence  the 
plaintiff  contends  that  the  assumption  of  risk,  which  would  or- 
dinarily bar  his  right  of  action,  was  suspended  during  the  run- 
ning of  the  promise  to  repair,  and  for  a  reasonable  time  after 
ihe  period  when  it  was  to  be  fulfilled.  The  defendant  meets 
this  argument  with  the  assertion  that  such  a  promise,  if  made, 
cannot  suspend  or  shift  the  risk  assumed  b}'  the  employe,  be- 
cause it  was  a  promise  not  to  be  performed  at  once,  but  at 
a  future  time;  that  during  the  interim  between  the  promise 
and  the  time  for  its  fulfillment,  and  for  a  reasonable  period 
thereafter,  the  plaintiff  remained  at  work  as  much  at  his  own 
risk  as  before  the  promise  was  made,  because  he  knew  it  was 
not  to  be  fulfilled  at  once,  but  at  a  later  and  specified  time. 
The  narrow  and  concrete  question  presented  by  these  conflict- 
ing claims  is  whether  such  a  promise  at  once  absolves  the  em- 
ploye from  the  risk  which  he  had  theretofore  voluntarily  as- 
sumed, or  whether  the  risk  is  continued  until  the  time  when 
the  master's  promise  to  repair  is  to  be  fulfilled.  Before  pro- 
ceeding to  analyze  the  promise  upon  which  plaintiff's  cause  of 
action  and  defendant's  liability  depend,  let  us  consult  the  text- 
writers  and  the  reported  decisions  upon  the  subject.  Judge 
Cooley,  in  his  work  on  Torts  (pages  559,  560),  says:  "If  the 
servant  having  a  right  to  abandon  the  service,  because  it  is 
dangerous,  refrains  from  doing  so  in  consequence  of  assur- 
ances that  the  danger  shall  be  removed,  the  duty  to  remove 
the  danger  is  manifest  and  imperative,  and  the  master  is  not 
in  the  exercise  of  ordinary  care  unless  or  until  he  makes  his 
assurances  good.  ]\Ioreover  the  assurances  remove  all  ground 
for  the  argument  that  the  servant,  by  continuing  in  the  em- 
ployment, engages  to  assume  the  risk.  So  far  as  the  particu- 
lar ^^*  peril  is  concerned  the  implication  of  law  is  rebutted  by 
the  giving  and  acceptance  of  the  assurance,  for  nothing  is 
plainer  or  more  reasonable  than  that  the  parties  may  and 
should,  where  practical,  come  to  an  understanding  between 
themselves  regarding  matters  of  this  nature."  Judge  Thomp- 
son, in  his  work  on  XegligciK-o    (^vulume  2,  page  1009),  thus 
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states  the  rule:  "But  a  servant  does  not  by  merely  continuing 
in  the  service,  after  knowledge  of  defects  in  the  machine  which 
he  is  obliged  to  use,  assume  the  risks  attendant  upon  tlie  use 
of  such  macliinery.  Such  a  result  only  follows  where  he  con- 
tinues in  the  service  without  objection  or  protest,  or  without 
being  induced  by  his  master  to  believe  that  a  change  will  be 
made.  If  the  master  promises  to  remedy  the  defect,  or  has 
held  out  inducements  to  the  servant  to  remain  in  the  service, 
the  mere  fact  of  his  having  remained  in  the  service  will  not, 
of  itself,  exonerate  the  master  from  liability.  If  the  servant, 
after  acquiring  knowledge  of  the  defect,  complains  of  it  to  the 
master,  and  the  master  assures  him  that  it  will  be  repaired  in 
a  reasonable  time,  he  will  not  be  presumed  to  have  waived  the 
defect  by  remaining  for  such  reasonable  length  of  time  in  the 
service."  Other  well-known  text-writers  str.te  the  rule  in  sub- 
stantially similar  terms :  1  Shearman  and  Ecdfield's  Law  of 
Negligence,  5th  ed.,  sec.  215,  p.  372;  Bailey  on  Master's  Liabil- 
ities for  Injuries  to  Servants,  207;  Dresser's  Employers'  Lia- 
bility for  Injuries  to  Servants,  sec.  115,  p.  583;  W^iittaker's 
Smith  on  Negligence,  172 ;  Burrows  on  Xegligence,  120 ;  Wood's 
Law  of  Master  and  Servant,  p.  753,  sec.  380. 

The  following  English  authorities  support  the  doctrine  laid 
down  by  the  text- writers  above  cited:  Holmes  v.  Worthington, 
2  Fost.  &  F.  533,  is  to  the  effect  that  if  a  servant  complains  of 
the  defect,  and  the  master  promises  to  repair  it,  the  servant 
will  not  be  defeated  merely  because,  relying  on  the  promise, 
he  continues  to  work.  In  Holmes  v.  Clarke,  6  Hurl.  &  X.  357, 
it  was  held  that  there  may  be  many  cases  where  a  servant  can 
reasonably  incur  the  risk  of  working  on  defective  appliances 
instead  of  abandoning  the  service;  and,  if  the  servant  com- 
plains of  the  defect  ^^^  to  his  master  and  the  master  promises 
to  repair,  it  must  be  considered  that  the  master  takes  upon 
himself  the  responsibility  of  any  accident  that  may  occur. 

The  United  States  supreme  court  and  many  of  the  state 
courts  have  also  applied  the  same  doctrine  to  a  great  variety 
of  cases.  In  Hough  v.  Eailway  Co.,  100  L'.  S.  225,  the  de- 
fendant made  use  of  an  engine  having  a  defective  pilot. 
Plaintiff's  intestate,  the  employe,  had  been  aware  of  the  de- 
fect for  some  time;  he  had  complained  of  its  condition  to  the 
defendant's  foreman;  a  new  pilot  had  been  made,  but  by 
reason  of  the  negligence  of  the  defendant  it  was  not  put  on  the 
engine.  I^pon  these  facts  the  supreme  court,  in  an  opinion  by 
Mr.  Justice  Harlan,  approved  of  the  rule  as  stated  by  Judge 
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Cooley.  In  Illinois  there  are  many  cases  illustrating  the  rule. 
In  Swift  V.  O'Neil,  187  111.  337,  58  N.  E.  416,  it  was  held  that 
a  servant  did  not  assume  a  risk  under  a  promise  to  repair 
where  the  master  failed  to  place  proper  and  suitable  lights  in 
the  premises^  although  the  servant  knew  of  such  condition 
The  court  distinctly  stated  that  where  a  master  makes  a 
promise  to  repair,  he,  and  not  the  servant,  assumes  the  risk 
between  the  time  of  the  promise  and  the  time  for  its  fulfill- 
ment and  for  a  reasonable  length  of  time  afterward.  To  the 
same  effect  are  Missouri  Furnace  Co.  v.  Abend,  107  111.  44, 
47  Am.  Eep.  425:  Weber  Wagon  Co.  v.  Kehl,  40  111.  App.  584; 
affirmed,  139  111.  644,  29  X.' E.  714;  Swift  &  Co.  v.  Madden, 
165  111.  41,  45  N.  E.  979;  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak,  148  111.  578,  36  K  E.  572;  Illinois  Steel  Co.  v. 
Mann,  170  111.  200,  62  Am.  St.  Eep.  370,  48  N.  E.  417;  and 
Donloy  v.  Dougherty,  174  111.  582,  51  X.  E.  714.  So,  in  Wis- 
consin the  rule  was  approved  in  Ferriss  v.  Berlin  Machine 
Works,  90  Wis.  541,  63  N.  W.  234;  and  in  Iowa,  in  the  cases 
of  Stoutenburgh  v.  Dow  &  Oilman  Co.,  82  Iowa,  179,  47  K".  W. 
1039 ,  and  Greenlcaf  v.  Dubuque  E.  E.  Co.,  33  Iowa,  52.  The 
same  is  true  of  Michigan  (L}d;tle  v.  Chicago  etc.  E.  Co.,  84 
Mich.  289,  47  N.  W.  571;  Eoux  v.  Blodgctt  &  Davis  Lumber 
Co.,  85  :Mich.  519,  24  Am.  St.  Eep.  102,  48  N.  W.  1092)  ,  of 
Minnesota  (Snowberg  v.  Nelson  Spencer  Paper  Co.,  43  Minn. 
532,  45  N.  W.  1131;  Harris  v.  Hewitt,  64  Minn.  54,  65  N.  W. 
1085),  of  Ohio  (Manufacturing  Co.  v.  Morrisse}^,  40  Ohio  St. 
118,  48  Am.  Eep.  069),  of  Missouri  (Conroy  v.  Vulcan  Iron 
Works,  3"3  62  Mo.  35),  of  Pennsylvania  (Patterson  v.  Pitts- 
burg etc.  E.  E.  Co.,  76  Pa.  St.  389,  18  Am.  Eep.  412),  and 
Texas  (Gulf  etc.  Ey.  Co.  v.  Donnelly,  70  Tex.  371,  8  Am.  St. 
Eep.  608,  8  S.  W.  52).  In  Massachusetts  (Counsell  v.  Hall, 
145  Mass.  468,  14  N.  E.  530),  it  has  been  held  that  such  a 
promise  is  a  circumstance  to  be  considered  by  the  jury  in  de- 
termining whether  the  servant  or  the  master  has  assumed  the 
risk. 

It  is  to  be  noted  that  in  all  of  the  authorities  above  referred 
to  the  promise  to  repair  has  been  spoken  of  in  general  terms 
and  without  ciiij^liasizing  the  point  whether  it  w^as  to  be  ful- 
lilled  at  once,  Avithin  a  reasonable  time,  or  at  some  definite 
future  period.  Some  of  the  courts  have  drawn  a  distinction 
between  a  promise  to  repair  at  once,  or  within  a  reasonable 
time,  and  a  promise  to  repair  at  a  stated  time  in  the  future; 
and  that  is  the  thcor}'  upon  which  the  very  able  discussion  of 
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Mr.  Justice  McLennan  proceeded  in  the  court  below.  Ex- 
amples of  this  latter  class  of  cases  in  other  states  may  be  found 
in  Standard  Oil  Co.  v.  Helmick,  148  Ind.  460,  47  N.  E.  14; 
Indianapolis  etc.  Ey.  Co.  v.  Watson,  114  Ind.  30,  5  Am.  St. 
Eep.  578,  14  K  E.  721,  15  N.  E.  824,  and  Wilson  v.  Winona 
etc.  E.  R.  Co.,  37  Minn.  326,  5  Am.  St.  Eep.  851,  33  N.  W. 
908.  In  the  Helmick  case  the  defect  complained  of  was  an 
improperly  fitted  crank  on  a  candle  machine  upon  which  the 
servant  was  employed.  The  master  had  ample  notice  of  the 
existence  of  the  defect  and  promised  to  repair  it.  The  court 
in  discussing  this  promise  said:  "But  here  the  promise  was 
not  made  to  repair  generally,  which  would  imply  that  it  was 
to  be  done  within  a  reasonable  time.  The  promise  was  to  re- 
pair as  soon  as  as  the  present  order  was  run  out.  How  long 
that  would  take,  whether  a  week,  thirty  days,  six  months  or  a 
year  after  the  promise  was  made,  is  not  found.  For  aught 
tliat  appears  it  may  have  required  thirty  days  or  six  months 
to  run  out  that  order.  The  promise  was  to  repair  at  the  end 
of  that  time.  That  being  so,  there  could  have  been  no  induce- 
ment influencing  the  appellee  to  remain  in  the  service  and 
work  with  the  alleged  dangerous  machine  during  that  thirty 
days  or  six  months,  expecting  the  danger  to  be  obviated  as  is 
the  case  where  the  promise  is  to  repair  generally,  implying  that 
it  is  to  be  done  within  a  reasonable  time."  In  the  Watson  case, 
the  ^^*  discussion  was  over  an  alleged  promise  by  the  master 
to  furnish  his  watchman  with  a  lantern.  Although  the  court 
there  finally  concluded  that  no  such  promise  had  been  made, 
it  said,  "ISTow,  if  there  had  been  a  promise  to  furnish  a  lantern 
at  the  end  of  thirty  days  that  would  not  relieve  the  plaintiff 
from  the  risk  incurred  by  working  without  a  lantern  for  that 
thirty  days  when  he  says  he  had  no  expectation  that  a  lantern 
would  be  furnished,"  In  the  Wilson  case  it  was  held  "that  a 
conditional  promise  by  defendant's  foreman  to  repair,  if  he 
gets  time  on  some  Saturday  evening,"  is  insufficient  to  take 
the  case  out  of  the  general  rule  and  that  the  servant  assumed 
the  risk. 

Coming  now  to  the  decisions  in  this  state,  we  find  that, 
while  the  question  involved  in  the  case  at  bar  has  been  inci- 
dentally discussed  in  a  number  of  cases  in  this  court,  it  has 
never  been  actually  decided;  and  although  it  appears  to  have 
been  up  in  several  cases  in  the  appellate  division  it  has  not 
been  given  a  prominent  or  controlling  place  in  the  written 
discussions.     In  Healy  v.  Eyan,  25  X.  Y.  Week.  Dig.  23,  af- 
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firmed  without  opinion  in  116  N".  Y.  G57,  22  IN".  E.  1130,  the 
plaintiff,  while  eraplo^-ed  by  the  defendant,  was  injured  in  a 
collision  caused  by  a  defective  brake.  He  notified  the  foreman, 
who  had  authority  to  make  repairs  and  who  promised  to  make 
them.  On  appeal  to  the  general  term  of  the  fourth  depart- 
ment it  was  held  that  the  question  of  notice  to  the  defendant 
and  the  promise  to  repair  were  properly  submitted  to  the  jury 
as  bearing  upon  the  question  of  plaintiff's  freedom  from  con- 
tributory negligence.  In  the  case  of  Sweeney  v.  Berlin  &  Jones 
Envelope  Co.,  101  N.  Y.  525,  54  Am.  Rep.  722,  5  N".  E.  358, 
there  was  no  promise  to  repair  and  the  injury  to  the  plaintiff 
was  occasioned  by  a  machine  that  was  not  out  of  repair,  but 
was  not  equipped  with  certain  well-known  safety  appliances 
then  in  use  on  other  kinds  of  machinery,  but  not  on  that  partic- 
ular kind  of  machines.  This  court,  after  stating  the  reasons 
why  the  defendant  could  not  be  held  liable,  remarked:  "If  the 
defect  had  been  in  the  pedal  and  a  promise  made  to  repair  that, 
and  yet  directions  given  for  its  use,  it  might  be  otherwise,  but 
here  the  promise,  if  there  was  any,  concerned  a  new  appliance 
not  attached  to  that  particular  ^^^  machine  nor  to  any  machine 
of  that  make."  In  I^Iarsh  v.  Chickcring,  101  N.  Y.  400,  5  N.  E. 
56,  the  plaintiff,  an  ordinary  laborer  in  the  employ  of  the  de- 
fendants, was  injured  while  using  a  stepladder  which  was  not 
"hooked  or  spiked"  on  the  bottom.  He  complained  to  defend- 
ant's superintendent,  who  promised  several  times  to  have  the 
ladder  hooked  or  spiked.  The  judgment  recovered  by  the 
plaintiff  in  the  courts  below  was  reversed  in  this  court  upon 
the  ground  that  the  ladder  furnished  was  a  reasonably  safe  ap- 
pliance about  which  the  servant  knew  as  much  as  the  master, 
and  the  fact  that  the  servant  "notified  the  master  of  the  defc-.t 
and  asked  for  another  instrument,  and  the  master  promised 
to  furnish  the  same,  in  such  a  case,  does  not  render  the  master 
responsible  if  an  accident  occurred."  In  Dowd  v.  New  York 
etc.  Ry.  Co.,  170  X.  Y.  468,  63  N.  E.  543,  plaintiff's  intestate 
was  killed  in  a  collision  between  a  car  that  had  been  "kicked" 
from  one  track  to  another,  and  the  car  under  which  he  was  at 
v;ork.  In  discussing  an  exception  that  arose  under  the  head 
of  assumed  risk,  the  court  said  :  "If  he  (decedent)  knew  of 
the  practice  (kicking  cars),  and  continued  to  work  without  any 
promise  by  the  defendant  to  correct  its  methods,  he  assumed 
the  danger  and  waived  any  claim  for  damages  on  account 
thereof."  Hannigan  v.  Smith,  28  App.  Div.  178,  50  N".  Y. 
Supp.  845,  was  a  case  where  the  plaintiff,  a  hod  carrier,  was 
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injured  by  a  falling  brick  whicli  had  come  down  between  the 
upper  floor  beams  that  were  uncovered  and  unprotected.  The 
defendant's  attention  had  previously  been  called  to  the  danger 
from  this  source,  and  he  had  promised  to  have  the  floor  planked 
over,  and  told  the  plaintiff  to  go  ahead  with  his  work.  The 
appellate  division  held  that  as  the  plaintift'  knew  as  much 
about  the  danger  as  the  defendant,  the  former  was  not  free 
from  contributory  negligence,  notwithstanding  the  promise-  of 
the  latter  to  plank  the  flooring.  In  McCarthy  v.  Washburn, 
42  App.  Div.  252.  58  N.  Y.  Supp.  1125,  the  plaintiff  was  em- 
ployed in  removing  sand  from  the  defendant's  sand  bank. 
The  bank  caved  in  and  the  plaintiff  was  injured.  Several  days 
before  the  accident  the  defendant's  attention  had  been  called 
to  the  dangerous  condition  of  the  bank,  and  he  said  to  the 
plaintiff,  '"^'"^^  "1  will  secure  the  bank  in  a  day  or  two,  and  I  will 
warrant  you  that  nothing  will  happen  you."  The  Hannigan 
case  was  cited  with  approval,  and  a  dismissal  of  the  complaint 
affirmed  upon  the  ground  that  the  danger  was  as  obvious  to 
the  plaintiff  as  the  defendant.  In  Spencer  v.  Worthington,  44 
App.  Div.  496,  60  X.  Y.  Supp.  873,  the  plaintiff,  a  mechanic 
in  the  machine-shop  of  the  defendant,  was  oiling  a  tool  held 
by  a  ram,  which  moved  up  and  down  with  great  force  and 
rapidity.  He  was  using  an  oil  can  with  a  short  spout.  This 
was  caught  by  the  ram  and  bent  over  upon  plaintiff's  finger 
which  was  so  injured  that  it  had  to  be  amputated.  Until  about 
three  weeks  before  the  accident  the  plaintiff  had  used  an  oil 
can  with  a  long  spout  so  as  to  avoid  danger.  This  oil  can  had 
Iwen  carried  away  by  some  one.  Plaintiff  applied  to  the  fore- 
man for  another  can  with  a  long  spout,  and  protested  several 
times  against  l)eing  compelled  to  use  the  can  with  the  short 
spout.  The  foreman  promised  to  get  another  can  with  a  long 
spout.  It  was  held  that  despite  the  promise  of  the  foreman 
the  plaintiff  had  assumed  the  risk  because  the  character  of  the 
appliance  and  the  danger  from  its  use  were  as  obvious  to  the 
plaintiff  as  to  the  defendant. 

Thus,  it  will  be  observed,  that  the  text-writers  upon  the  law 
of  negligence,  almost  without  exception,  and  a  great  majority 
of  the  reported  decisions  in  other  jurisdictions,  support  the 
doctrine  that  if  a  servant,  who  has  knowledge  of  defects  in  ap- 
pliances or  machinery  from  which  danger  is  to  be  apprehended, 
is  induced  to  continue  in  the  employment  by  the  promise  of 
the  master  to  repair  the  defect,  the  risk  during  the  running  of 
the  promise  and  for  a  reasonable  time  thereafter  is  that  of  the 
Am.   St.    Eep.,   Vol.    95—38 
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master  and  not  of  the  servant.  In  a  few  of  the  cases  outside 
of  this  state,  above  alluded  to,  there  has  been  a  sharp  accentua- 
tion of  the  distinction  between  a  general  promise  to  repair  and 
a  promise  to  repair  at  a  definite  future  time,  and  upon  this 
distinction  is  based  the  theory,  applied  in  the  court  below, 
that  under  a  promise  to  take  effect  in  the  future  the  risk  re- 
mains that  of  the  servant,  until  the  time  for  the  fulfillment  of 
the  promise  and  for  a  reasonable  time  thereafter.  Then,  in 
this  state,  ^^^  as  we  have  seen,  there  are  cases  in  which  it  has 
been  held  that  in  the  case  of  simple  appliances  ©r  conditions, 
such  as  unspiked  stepladders,  falling  bricks,  short-spouted  oil 
cans  and  insecure  sand  banks,  the  servant  continues  the  em- 
ployment at  his  own  risk  notwithstanding  the  promise  of  the 
master  to  repair  or  improve.  But  the  decisions  in  these  last- 
mentioned  cases  are  supported  by  other  principles  not  involved 
here,  so  that  it  would  unduly  lengthen  this  opinion  without 
profit,  to  attempt  to  explain  or  distinguish  them. 

From  the  foregoing  review  of  the  authorities  it  is  clear  that, 
although  the  courts  of  this  state  have  not  hitherto  had  occa- 
sion to  definitely  adopt  the  rule  under  which  a  servant  may  be 
relieved  from  an  assumed  risk  of  his  employment  by  the 
master's  promise  to  remove  the  danger  which  creates  the  risk, 
the  rule  is  so  generally  recognized  as  a  part  of  the  jurisprudence 
of  this  country,  and  is  so  strongly  supported  by  reason  and 
justice,  as  to  justify  its  adoption  by  this  court.  At  this  point 
the  question  arircs,  however,  whether  the  rule  shall  be  adopted 
without  qualification,  or  as  limited  by  some  of  the  courts,  and 
particularly  by  the  appellate  division,  from  whose  order  this 
appeal  is  taken.  Since,  under  our  construction  of  the  master's 
promise  herein,  it  may  fairly  be  said  to  fall  within  the  general 
rule  without  qualification,  and  in  view  of  the  fact  that  under 
Ihe  so-called  employers'  liability  act  (Laws  1902,  c.  600)  now 
in  force,  the  rule  above  adverted  to  may  in  the  future  present 
a  question  of  purely  academic  interest,  we  do  not  now  decide 
the  general  question  whether  it  would  be  wiser  to  adopt  the 
rule  in  its  entirety,  or  as  modified  by  the  limitation  referred  to. 
Tliat  question  we  leave  open  for  future  decision  if  it  ever 
arises. 

This  conclusion  leaves  nothing  further  for  discussion  except 
our  construction  of  the  promise  upon  which  the  plaintifl:  relies, 
and  that  can  be  done  very  briefly.  The  defendant's  promise  to 
repair  the  machine  upon  which  the  plaintiff  was  employed  was 
made  on  Saturday  night,  at  the  close  of  the  working  week.     It 
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was  to  the  effect  that  the  repairs  would  be  made  in  the  fore 
part  of  the  following  week,  when  the  mill  was  to  be  '^^^  shut 
down  for  other  repairs.  As  the  plaintiff  was  only  an  ordinary 
laborer,  it  is  not  to  be  presumed  that  he  was  in  the  confidence 
of  his  employer  to  the  extent  of  being  informed  of  the  precise 
time  when  the  mill  was  to  be  shut  down.  For  aught  that  ap- 
pears in  the  case,  the  employer  himself  may  not  have  known 
just  W'hen  that  w^ould  occur.  Under  these  conditions  the 
plaintiff  may  have  gone  to  work  on  Monday  morning  in  the  ex- 
pectation or  belief  that  the  mill  might  be  shut  down  at  any 
moment  without  further  notice  to  him,  and  we  cannot  say  as 
a  matter  of  law  that  this  would  have  been  an  unreasonable 
view  of  the  defendant's  promise.  The  expression,  ''fore  part 
of  the  week,'"'  was  as  applicable  to  Monday  or  Tuesday  as  to 
"Wednesday,  the  day  of  the  accident.  The  promise  made,  if  not 
strictly  the  equivalent  of  a  promise  to  repair  at  once,  certainly 
seems  to  be  capable  of  the  construction  that  it  was  to  be  ful- 
filled within  a  reasonable  time,  and  if  that  is  true  then  the 
plaintiff  was  justified  in  remaining  at  his  work  because,  during 
that  reasonable  time,  covered  by  defendant's  promise,  the  risk 
theretofore  voluntarily  accepted  by  the  plaintiff  was  assumed 
by  the  defendant. 

We,  therefore,  think  that  the  order  of  the  appellate  division 
should  be  reversed  and  the  judgment  for  the  plaintiff  entered 
upon  the  verdict  should  be  affirmed,  with  costs. 

Parker,  C,  J.,  Gray,  O'Brien,  Bartlett,  Martin  and  Cullen, 
JJ.,  concur. 

Order  reversed,  etc. 


If  a  Servant  Protests  or  Objects  to  proceeding  with  the  work  on 
aeconnt  of  a  defective  appliance,  and  has  a  right  to  abandon  the 
service  because  it  is  dangerous,  but  refrains  from  so  doing  because 
of  assurance  by  the  master  that  he  will  repair  the  appliance  and  re- 
move the  danger,  such  assurances  remove  all  ground  for  holding  that 
the  servant,  by  continuing  in  the  employment  for  a  reasonable  time 
thereafter,  engages  to  assume  the  risk:  Yerkes  v.  Northern  Pae.  Ey. 
Co.,  112  Wis.  184,  88  N.  W.  S3,  88  Am.  St.  Eep.  961,  and  cases 
cited  in  the  cross-reference  note  thereto;  monographic  notes  to 
Gulf  etc.  Ev.  Co.  v.  Brentford,  23  Am.  St.  Eep.  3S6;  Buzzell  v.  La- 
conia  Mfg. 'Co.,   77   Am.   Dec.   234. 
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PEOPLE  V.  POLICE  COMMISSIOXEES. 

[174  N.  Y.   450,  67   N.  E.   78.] 

EIGHTS— Power  to  Waive.— A  man  mav  waive  any  right  he 
has,  whether  secured  by  contract,  conferred  by  statute,  or  guaranteed 
by   the   constitution,     (p.   599.) 

PUBLIC  OFFICE— Waiver  of  Eight  to  Contest  Eemoval  from. 
If  an  officer  is  removed  from  his  office  and  retired  on  a  pension, 
he,  by  failing  for  more  than  three  months  to  protest  and  by  receiv- 
ing his  pension  money,  surrendering  the  paraphernalia  of  his  office, 
seeking  and  receiving  other  employment,  and  by  his  silence  when 
steps  are  taken  to  fill  his  place,  waives  his  right  to  object  to  his 
removal  and  to  prosecute  proceedings  for  his  reappointment,  (p. 
601.) 

PUBLIC  OFFICE— Mandamus  to  Try  Title.— Mandamus  is 
not  a  proper  remedy  to  try  title  to  a  public  office  of  which  another 
is  in  possession  under  color  of  rieht.  To  this  rule  an  exception 
cannot  be  admitted  on  the  ground  that  there  is  no  serious  question 
as   to   title   to   the    office,     (p.    606.) 

MANDAMUS  to  Try  Title  to  Office— Objections  to,  When  not 
Waived. — Where  an  application  for  a  writ  of  mandate  to  compel 
the  applicant's  reinstatement  in  an  office  from  which  he  claims 
to  have  been  illegally  removed  is  made,  and  the  incumbent  of  the 
office  and  others  intervene,  the  intervention  does  not  destroy  their 
right  to  insist  that  the  title  to  the  office  cannot  be  tried  on  manda- 
mus,    (p.    607.) 

Tsadore  J.  Beaiidrias.  Tlieodore  H.  Silkman  and  John  H. 
Wilson,  for  the  appellants. 

James  ]\L  Hunt,  for  the  respondent. 

453  PAEKER,  C.  J.  On  August  17,  1001,  the  hoard  of 
police  commissioners  of  the  city  of  YonRers — being  in  posses- 
sion of  the  fact  that  Jaines  McLaughlin,  then  captain  of  police, 
had,  when  he  became  a  member  of  the  luetropolitan  police 
force,  filed  a  sworn  statement  setting  forth  Ids  name,  date  and 
place  of  birth  and  other  matters,  from  which  it  appeared  that 
he  was,  on  August  17,  1901,  sixty  years  of  age — assuuied  that, 
because  he  had  reached  that  age,  it  had  the  statutory  authority 
to  place  him  upon  the  retired  list,  and  passed  a  resolution 
"that  Captain  James  ^McLaughlin  be  relieved  and  retired  from 
the  force  of  the  Police  department  of  the  city  of  A^onkers,  Xew 
York,  and  placed  on  the  roll  of  the  police  pension  fund  at  an 
annual  pension  of  twelve  hundred  dollars,  payable  monthly 
during  his  lifetime.  This  resolution  to  take  effect  at  C  P.  ]\L, 
roll-call,  August  17,  190L''' 

^McLaughlin  testifies  that  the  following  day  he  wont  to  the 
police  headquarters    to  get  his  things   and.  to    straighten   up, 


April,  1903.]       People  y.  Police  CoM:MissioxEns.  597 

and  a  day  later,  August  19tli,  he  personally  delivered  at  the 
desk  in  the  station-house  his  book  of  rules,  revolver,  etc.,  with 
the  following  statement  in  his  own  handwriting:  "Eeturned 
by  James  McLaughlin." 

At  the  end  of  the  month  McLaughlin  received  his  salary  to 
August  17th,  and  for  the  rest  of  the  month  fortj^-seven  dollars 
and  fifty  cents  out  of  the  pension  fund,  and  gave  his  receipt 
therefor.  Thereafter  until  the  trial  he  received  and  receipted 
for  his  pension  at  the  rate  of  one  hundred  dollars  per  month. 

*^*  Xovember  27th  following  ]\[cLaug]din  filed  witli  the 
police  commissioners  a  protest  in  writing,  which  was  the  first 
protest  he  had  made  to  that  board  or  any  member  of  it.  Two 
days  later  he  filed  a  petition  for  a  peremptory  writ  of  manda- 
mus directing  his  reinstatement,  asserting  therein  that  he  was 
but  fiftj'-eight  years  old. 

An  order  for  an  alternative  writ  of  mandamus  was  granted, 
to  which  the  police  commissioners  made  a  return  denying  that 
McLaughlin  was  only  fifty-eight  years  old  on  August  16,  1901, 
and  alleging  that  he  became  sixty  years  of  age  on  that  date; 
that  McLaughlin  did  not  protest  to  the  board  of  police  or  any 
inember  of  it  against  the  resolution  of  retirejnent  nor  ask  to 
be  reinstated  until  the  written  request  and  protest  of  Xovem- 
ber 27th;  that  without  protest  or  qualification  he  received  his 
salary  to  August  17th  and  the  pension  moneys  thereafter,  for 
the  rest  of  August  and  for  September,  October  and  Xovember; 
that  such  pension  fund  is  not  created  or  recruited  by  taxation, 
but  constitutes  a  fund  of  which  the  board  of  police  are  only 
trustees;  that  nearly  three  weeks  after  the  retirement  of  Mc- 
Laughlin, and  some  days  after  he  had  accepted  his  salary  and 
portion  of  the  pension  fund  without  protest,  Frederick  H. 
Woodrutf,  then  a  sergeant,  was  duly  appointed  captain,  and 
entered  upon  and  has  since  discharged  the  duties  of  said  office; 
and,  on  information  and  belief,  that  all  these  facts,  including 
the  changes  and  promotions,  were  well  known  to  McLaughlin 
at  the  time  they  occurred. 

Five  men  promoted  after  the  retirement  of  McLaughlin — 
Woodruff,  Cooley,  Brady,  Connolly  and  Shea — made  application 
for  leave  to  intervene  and  file  a  return  to  said  alternative  writ. 
Their  application  was  granted  and  they  made  return  denying 
relator's  statement  as  to  his  age,  and  the  allegation  that  his  re- 
moval was  illegal,  and  alleging  that  McLaughlin  was  retired 
gnd  placed  on  the  roll  of  the  police  pension  fund ;  that  said 
relator  accepted  such  retirement,  and  acepted  without  protest, 
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and  receipted  for  his  salary  to  August  17,  1901,  and  his  pen- 
sion thereafter;  that,  relying  upon  the  action  of  the  board  of 
police  commissioners  in  retiring  relator,  and  ^^'^  upon  his  ac- 
ceptance of  such  retirement,  Woodruff,  then  sergeant,  applied 
for  the  position  of  captain,  and  was  duly  appointed;  that  the 
promotion  of  Woodruff  and  the  retirement  of  one  Wilcox,  a 
former  sergeant,  left  two  vacancies  in  the  office  of  sergeant, 
which  defendants  Cooley  and  Brady  were  appointed  to  fill  from 
the  rank  of  roundsmen;  that  the  latter  appointment  left  two 
vacancies  in  the  rank  of  roundsmen,  which  defendants  Connolly 
and  Shea  were  appointed  to  fill;  that  since  that  date  all  such 
defendants  have  filled  those  respective  offices  and  received  the 
salaries  thereof. 

It  will  be  seen  that  four  specific  issues  were  raised  by  the 
alternative  writ  and  returns  thereto:  1.  What  was  McLaugh- 
lin's age?  2.  Assuming  that  McLaughlin  was  illegally  re- 
moved, did  lie  by  his  acts  and  conduct  waive  his  right  to  be  re- 
instated? 3.  Was  the  office  to  which  he  was  seeking  reinstate- 
ment by  mandamus  actually  in  the  possession  of  another,  exer- 
cising the  duties  and  receiving  the  salary  thereof?  4.  Was 
there  any  fund  from  which  to  pay  the  relator's  claim  for 
salary  ? 

When  the  trial  before  the  jury  was  at  an  end  counsel  for 
relator  and  counsel  for  defendants  each  moved  for  a  direction 
of  a  verdict,  which  was  denied,  the  court  concluding  to  take  a 
verdict  on  the  question  of  McLaughlin's  age,  suggesting  that 
the  legal  questions  presented  by  the  motions  addressed  to  the 
court  should  be  reserved.  Thereupon  relator's  counsel  said: 
"Legal  questions  upon  the  whole  case  ?  The  Court :  The  legal 
questions  presented  by  the  motion  as  made  by  respondent's 
counsel."  Whereupon  relator's  counsel  said:  "Well,  upon  that, 
if  your  honor  please,  I  can  present  other  proof  to  the  special 
term  upon  their  alleged  claim  of  waiver,  and  for  that  reason 
I  have  contended,  and  still  insist,  that  the  only  issue  before 
the  jury  now  and  before  tlais  court  at  this  time  is  as  to  age. 
Whatever  other  propositions  may  be  asserted  upon  the  case  in 
relation  to  the  whole  of  the  rest  of  the  case  upon  the  captain's 
application  for  reinstatement  will  be  asserted  in  ■*'*^  a  form 
that  can  be  met  by  me.  I  came  here  to  try  only  the  question  of 
age.  The  Court:  In  view  of  Mr.  Hunt's  attitude  I  will  deny 
vour  motion  on  the  part  of  respondent  and  give  you  an  excep- 
Tion  upon  each  ground,  and  then  you  may  move  after  rendition 
of  verdict." 
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The  jury  found  that  McLaughlin  was  only  fifty-eight  years 
of  age  at  the  time  of  his  removal,  and  later  on  defendants 
made  a  motion,  founded  in  part  upon  affidavits,  to  dismiss  the 
alternative  writ,  which  was  denied.  The  court  at  special  term, 
however,  refused  a  peremptory  mandamus  at  that  time  in  order 
to  permit  the  issue  tendered  by  the  return — that  relator  ac- 
cepted and  acquiesced  in  his  retirement — ^to  be  sent  to  the 
trial  term  to  be  determined  in  a  trial  by  jury.  But  the  judge 
at  the  trial  term  refused  to  try  that  issue  and  granted  a  per- 
emptory writ  of  mandamus. 

Now,  if  it  be  true,  as  contended  by  the  learned  counsel  for 
relator,  that  ^'nothing  short  of  an  absolute  release,  signed  and 
sealed,  or  a  written  resignation,  executed  and  delivered  by  the 
relator  and  accepted  by  the  police  board,  under  the  circum- 
stances shown  in  this  record,  would  have  operated  as  a  matter 
of  law  to  destroy  his  right  to  the  office  of  police  captain  of  the 
city  of  Yonkers,"  then  no  injustice  has  been  done  defendants 
by  excluding  evidence  tending  to  show  acquiescence  by  relator, 
and  waiver  of  any  claim  of  right,  by  omitting  to  submit  to  the 
jury  the  issue  thus  sought  to  be  raised. 

I  take  it,  however,  that  this  claim  of  counsel  does  not  accu- 
rately state  the  law  on  that  subject.  It  is  well  settled  by 
authority  that  a  man  may  waive  any  right  that  he  has,  whetlicr 
secured  to  him  by  contract,  conferred  upon  him  by  statute  or 
_guaranteed  him  by  the  constitution:  Embury  v.  Conner,  3  N". 
y.  511,  53  Am.  i)ec.  325;  Matter  of  Cooper,  93  N.  Y.  507 ;_ 
Matter  of  New  York  etc.  E.  R.  Co.,  98  N.  Y.  447 ;  Mayor  etc' 
of  New  York  v.  Manhattan  Ey.  Co.,  143  N.  y.  i^  37  n.  E.  494. 

And  if  the  statements  in  tbe  returns  constitute  an  accurate 
presentation  of  all  the  facts  and  circumstances  surrounding  the 
retirement  of  McLaughlin,  and  of  his  conduct  and  that  of  the 
police  commissioners  down  to  November  27th,  a  period  of 
^"^  three  months  and  ten  days,  they  would  permit,  in  my  judg- 
ment, a  finding  of  fact  that  relator  acquiesced  in  the  action  of 
the  police  commissioners,  and  accepted  the  benefit  secured  to 
him — a  pension  for  life,  equal  to  one-half  of  his  salary — in- 
tending to  waive  any  legal  claim  he  had  to  the  office. 

I  am  unable  to  find  in  the  record  the  contradiction  of  any 
allegation  in  the  returns  bearing  upon  this  issue  except  the 
statement  of  McLaughlin  that  he  protested  orally  to  the  clerk 
wheA,  on  August  31st,  he  received  a  check  for  the  balance  of 
his  salary  and  another  for  his  pension.  McLaughlin  does  not 
say  he  ever  protested  to  any  member  of  the  police  board  until 
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two  days  before  the  comincncement  of  this  proeecdin<r,  or 
handed  the  clerk  a  protest  in  writing,  or  requested  him  to 
notify  the  board  that  he  was  not  satisfied;  but,  according  to 
his  own  statement,  he  contented  himself  by  saying  to  the  clerk 
that  he  protested,  and  asking  him  if  it  was  necessary  to  put 
it  in  writing,  all  of  which  the  clerk  is  unable  to  recollect. 

This  issue  between  the  clerk  and  McLaughlin  would  have 
been  for  the  Jury  to  pass  upon,  and  it  cannot  now  be  said  that 
it  would  not  have  been  passed  upon  in  favor  of  defendants  had 
the  court  admitted  other  important  evidence  which  defendants 
offered  in  support  of  tliis  issue.  The  court  refused  to  allow 
defendants  to  prove  that  Woodruff  had  been  appointed  captain; 
that  McLaughlin  had  been  appointed  a  deputy  by  Superin- 
tendent McCullough,  and  other  facts  tending  to  establish  that 
he  acquiesced  in  the  action  of  the  police  board  until  the  rights 
of  others  and  of  the  public  had  intervened. 

McLaughlin  was  asked:  "And  you  have  since  that  time  been 
employed  as  a  deputy  by  Superintendent  McCullough?  Ob- 
jected to  as  immaterial,  irrelevant  and  incompetent.  Objec- 
tion sustained.  Exception."  The  same  objection,  ruling  and 
exception  followed  each  of  the  following  questions:  "And  did 
you  receive  payment  for  your  services  in  that  employment?" 
"How  long  after  the  retirement,  as  alleged,  was  it  before  your 
successor  was  appointed?"  "Did  you  know  that  they  were 
about  to  appoint  a  captain  in  }'our  place  on  the  sixth  day  of 
September,  1901  ?"  "Did  you  read  ^^h  jn  the  'Stateman'  of 
September  6,  1901,  giving  notice  of  a  civil  service  examination 
for  the  purpose  of  obtaining  a  list  to  appoint  a  captain  of 
police  from  ?" 

If  he  intended  to  insist  that  the  office  was  his  as  matter  of 
right,  can  there  be  any  doubt  that  it  was  his  duty  to  notify 
the  police  commissioners  and  those  seeking  the  position  of  his 
intention?  Would  not  his  experience  also  have  advised  him 
that  it  was  wiser  to  do  so? 

Again  taking  up  the  questions  excluded  under  defendants' 
exception  as  above,  we  quote  questions  asked  of  Commissioner 
Treanor:  "After  the  resolution  that  you  have  read  by  the 
board  of  police  of  the  city  of  Yonkers,  what  action  did  the 
board  take  in  regard  to  filling  the  vacancy  of  captain?"  '"Did 
you  know  prior  to  September  1,  1901,  of  the  surrender  by 
Captain  McLaughlin  of  his  keys  and  the  written  memorandum 
which  was  made  and  offered  in  evidence  here?"  "Did  you 
after  September  1,  1901,  make  any  appointment  of  captain  in 
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the  place  of  Captain  McLaughlin,  retired?"  "Up  to  what 
time  did  you?"  "When  was  Captain  Frederick  H.  AVoodruil 
appointed  captain  of  police?"  "Will  you  turn  to  the  appoint- 
ment of  a  captain  in  the  place  of  Captain  McLaughlin?" 
"Was  there  any  action  taken  by  the  board  of  police  of  the  city 
of  Yonkers  to  fill  the  office  of  captain  after  the  retirement  of 
Captain  McLaughlin?"  "Is  there  any  fund  with  which  to 
pay  the  salary  claimed  by  the  relator?" 

The  facts  relied  upon  to  prove  relator's  acquiescence  in  the 
action  of  the  police  commissioners,  and  waiver  of  any  legal 
rights  were  (1)  his  failure  to  protest  against  the  action  of  the 
board  for  three  months  and  ten  days,  well  knowing  the  ground 
of  removal;  (2)  his  receipt  of  pension  money  in  the  interim; 
(3)  the  surrender  of  the  police  paraphernalia;  (1)  promptly 
seeking  and  obtaining  emploj-ment  elsewhere;  (5)  silence  on 
his  part  although  aware  of  the  fact  that  steps  were  being 
taken  to  fill  his  place,  which  would  be  likely  to  further  embar- 
rass legal  proceedings  taken  to  reinstate  him. 

Many  of  the  above  questions  would  have  invoked  answers 
'^^^  tending  strongly  to  establish  some  facts  which  defendants 
claimed  existed,  and  upon  which  reliance  was  based.  And  for 
the  error  committed  in  excluding  the  answers  a  new  trial 
should  be  had,  even  if  it  be  true,  as  asserted  by  relator,  that 
he  is  entitled  to  have  it  adjudged  in  this  proceeding  whether 
he  is  entitled  to  the  office  of  police  captain  of  the  city  of 
Yonkers,  an  office  now  held  by  Captain  Woodruff  under  claim 
of  right. 

The  claim  that  this  is  the  proper  proceeding  in  which  to 
seek  a  determination  of  relator's  claim  does  not,  however,  have 
support  in  authority  in  this  state,  for  as  long  ago  as  the  decision 
in  People  v.  Stevens,  5  Hill,  616,  it  was  held  that  where  title 
to  an  office  is  in  dispute  the  proper  method  of  trying  it  is  by 
information  in  the  nature  of  a  quo  warranto,  which  since  the 
code  is  by  a  direct  action  instituted  by  the  attorney  general. 
The  proceeding  was  by  a  mandamus  to  compel  a  person  claim- 
ing to  be  clerk  of  the  common  council  of  Brooklyn  to  deliver 
up  the  books  and  papers  to  relator,  who  insisted  that  he  had 
t)een  duly  appointed  and  had  taken  the  oath  of  office.  An 
alternative  writ  of  mandamus  was  granted  on  behalf  of  relator 
petting  forth  that  he  was  duly  appointed  clerk  of  the  city  of 
Brooklyn  in  ]\Iay,  1813,  and  had  taken  the  oath  of  office  but 
had  been  unable  to  gain  possession  of  the  office  and  the  books 
and  papers  from  the  respondent  Stevens.     To  this  writ  Stevens 
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returned  that  he  was  duly  appointed  and  sworn  in  as  clerk  of 
the  city  of  Brooklyn  in  May,  1842;  that  he  immediately  en- 
tered upon  the  duties  of  his  office  and  has  continued  to  dis- 
charge them  ever  since,  and  that  by  the  city  charter  his  term 
of  office  did  not  expire  until  another  clerk  should  be  appointed 
in  his  place;  and  then  he  returned  the  facts  attending  the  al- 
leged election  of  relator  as  clerk,  which  he  claimed  showed  tliat 
relator  had  not  been  appointed  to  the  office;  and  thereupon  in- 
sisted that  his  own  term  of  office  had  not  expired.  The  relator 
demurred  to  the  return,  insisting  that  the  facts  stated  therein 
showed  that  he  had  been  duly  chosen  clerk.  All  of  the  facts, 
therefore,  relating  to  the  title  to  the  office  were  before  the 
court.  But  the  court  gave  judgment  "^^^  for  defendant  on  the 
demurrer,  holding  that  the  title  to  an  office  was  in  dispute;  that 
i;he  only  mode  for  trying  it  was  by  an  information  in  the 
nature  of  a  quo  warranto,  and  that  the  court  would  not  deter- 
mine the  question  on  mandamus.  Judge  Bronson  said:  "This 
is  professedly  a  proceeding  to  put  the  relator  in  the  possession 
of  the  books  and  papers  belonging  to  the  office  of  the  clerk  of 
the  city  of  Brooklyn.  It  is  in  fact  a  proceeding  to  try  the  title 
to  an  office,  both  parties  claiming  it,  and  the  defendant  being 
in  possession."  This  is  a  leading  case  on  the  subject,  and  has 
been  cited  with  approval  in  nearly  all  the  cases  in  which  the 
question  was  presented,  that  have  followed  it. 

In  People  v.  Vail,  20  Wend.  12,  the  proceeding  was  on  in- 
formation in  the  nature  of  a  quo  warranto,  where  the  relator 
and  defendant  were  opposing  candidates  for  the  office  of  county 
clerk,  the  defendant  being' in  under  a  former  election  and  hold- 
ing a  certificate  of  election  from  the  county  canvassers.  It  was 
held  that  relator  was  entitled  to  the  office,  and  in  the  course  of 
the  opinion  the  court  said  of  defendant :  "He  was  in  under  law- 
ful authority,  and  there  was  only  one  mode  in  which  the  re- 
lator, or  anyone  else,  could  question  his  title." 

In  People  v.  Lane,  55  N".  Y.  217,  relator  had  held  for  some 
time  the  office  of  assistant  clerk  of  the  sixth  district  court  under 
an  appointment  by  the  justice  thereof.  The  said  justice, 
claiming  to  possess  the  requisite  power,  removed  relator  from 
his  office  and  appointed  one  Keating,  who  took  possession  of  the 
oifice  and  was  exercising  the  powers  and  discharging  the 
duties  of  the  same  when  relator  filed  the  petition  asking  for 
a  mandamus  to  compel  defendants  to  make  and  deliver  a 
certificate  for  the  payment  of  salary.  The  special  t«rm  de- 
nied the  motion.     The  general  term  reversed  its  decision  and 
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<3irected  the  mandamus  to  issue.  This  court  said  that  the 
removal  of  relator  and  appointment  of  Keating  was  under 
color  of  law,  and  the  legality  thereof  depended  upon  tlie  con- 
fitruction  of  a  statute  framed  in  such  ambiguous  langi^.age  as 
to  render  its  interpretation  "^^^  difficult.  After  discussing  the 
situation,  the  opinion  concluded  as  follows:  "Indeed,  it  is 
doubtful  whether  the  title  to  an  office  ought  ever  to  be  tried 
collateral!}''  on  proceedings  by  mandamus  instituted  in  behalf 
of  a  party  out  of  possession:  People  v.  Stevens,  5  Hill,  616, 
627.  After  a  careful  examination  of  the  various  statutes  bear- 
ing upon  the  subject,  we  think  that  the  legality  of  the  removal 
of  the  relator  is  not  so  clear  that  we  can  dispose  of  the  case 
against  him  upon  the  merits;  but  we  think,  for  the  reasons 
already  stated,  that  the  motion  should  have  been  denied  on 
the  ground  that  mandamus  is  not  the  proper  remedy,  and 
without  prejudice  to  any  other  proceeding  which  may  be 
instituted  to  try  the  title  to  the  office." 

In  Matter  of  Gardner,  68  N".  Y.  467,  the  petition  of  the 
applicant  for  the  writ  of  mandamus  set  forth,  in  substance, 
that  he  was  duly  elected  an  alderman  of  Brooklyn  and  entered 
upon  the  discharge  of  the  duties  of  such  office;  that  as  such 
alderman  he  was  ex-officio  supervisor;  that  under  a  subsequent 
statute  one  Henry  P.  Coates  had  received  a  certificate  of  elec- 
tion as  supervisor  and  was  recognized  as  such  by  the  clerk  of 
the  board  of  supervisors;  that  the  statute  under  which  Coates 
claimed  to  be  elected  was  in  violation  of  the  state  constitu- 
tion and  void;  and  that  before  commencing  this  proceeding 
relator  had  applied  to  the  attorney  general  to  commence  pro- 
ceedings by  quo  warranto  to  try  his  title  to  the  office,  which 
had  been  refused.  This  court  held  that  mandamus  should  be 
refused,  and  in  the  course  of  the  opinion  said  that  it  was 
settled  at  a  very  early  period  in  the  judicial  history  of  the 
state  "that  when  a  person  is  already  an  officer  by  color  of  right 
the  court  will  not  grant  a  mandamus  to  admit  another  person 
who  claims  to  have  been  duly  elected,  and  tliat  the  proper 
remedy  is  by  an  information  in  the  nature  of  a  quo  warranto : 
People  V.  Ma3^or  etc.,  3  Johns.  Cas.  79.  This  doctrine  has  since 
been  approved  and  upheld  by  repeated  decisions  and  has  be- 
come settled  law:  People  v.  Stevens,  5  Hill,  628,  629,  and 
authorities  cited;  ]\rorris  v.  People,  3  Denio,  396.  The  rule 
is  distinctly  *^^  asserted  in  the  cases  last  cited  that  the  only 
remedy  to  try  a  title  to  an  office  is  by  quo  warranto,  and  to 
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sustain  the  position  of  relator's  counsel  we  would  be  compelled 
to  overrule  these  adjudications." 

Nichols  V.  MacLean,  101  X.  Y.  52G,  54  Am.  Eep.  730,  5 
N.  E.  347,  was  an  action  to  recover  damages  for  the  alleged 
unlawful  usurpation  of  an  office  by  defendant.  PlaintifE's  in- 
testate, a  police  commifcsioner  of  New  York,  was  unlawfully 
removed  during  his  term  and  defendant  was  appointed  in  hi.- 
stead.  He  assumed  the  duties  of  the  office  against  the  pro- 
tests of  intestate,  who  claimed  the  appointment  was  unauthor- 
ized. The  proceedings  of  the  mayor  in  removing  intestate  were 
reversed  and  annulled  on  certiorari,  whereupon  defendant  sur- 
rendered tlie  office  and  intestate  was  again  officially  recognized 
by  the  board  and  assumed  the  duties  of  his  office.  The  court. 
Judge  Andrews  writing,  carefully  reviewed  the  procedure  in 
t^uch  cases  and  pointed  out  that  M^here  the  officer  de  jure  has 
not  been  reinstated  his  remedy  is  by  an  action  in  the  nature  of 
quo  warranto.  He  said :  '*^The  courts  held  that  they  would 
not  at  the  instance  of  a  person  out  of  the  possession  of  an 
office  try  the  title  to  the  office  by  mandamus  or  other  proceed- 
ing, but  would  leave  him  to  his  remedy  by  information,  and 
it  has  been  said  in  several  cases  that  the  title  could  only  be 
tried  in  that  proceeding:  Citing  People  v.  Stevens,  5  Hill,  616; 
People  V.  Vail,  20  Wend.  12;  People  v.  Ferris,  76  N.  Y.  326; 
People  V.  Lane,  55  N.  Y.  217.  These  cases  proceed  upon  an 
intelligible  principle." 

In  People  v.  Xew  York  Infant  Asylum,  122  X.  Y.  190,  25 
X.  E.  241,  the  court,  in  affirming  a  decision  denying  man- 
damus where  relator  claimed  to  be  entitled  to  the  office  of 
secretary  of  the  board  of  managers,  which  was  then  in  posses- 
sion of  another,  cited  with  approval  from  the  opinion  of  the 
court  in  Matter  of  Gardner,  68  N.  Y.  467,  the  statement  that 
"it  was  settled  at  a  very  early  period  in  this  state  that  when  a 
person  was  already  an  officer  by  color  of  right,  the  court  will 
not  grant  a  "mandamus  to  admit  another  person  who  claims  to 
^**^  liave  been  duly  elected,  and  that  the  proper  remedy  is  by 
information  in  the  nature  of  quo  warranto" :  Citing  People  v. 
Stevens,  5  Hill,  616 ;  Morris  v.  People,  3  Denio,  396. 

In  People  v.  Goetting,  133  X.  Y.  569,  30  X.  E.  968,  relator 
M-as  appointed  in  1881  clerk  of  the  police  court  of  the  third 
judicial  district  in  Brooklyn.  In  1889  he  was  removed  by 
the  justice,  and  one  Dcgnan  was  appointed  in  his  stead. 
Eelator  then  brought  a  proceeding  against  the  police  justice 
to  compel  him  by  mandamus  to  recognize    him  as    the  clerk. 
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and  entitled  to  hold  said  oi^ce.  Relator  claimed  that  as  an 
honorably  discharged  soldier  he  could  not  be  removed  excecpt 
for  cause  and  after  a  hearing,  relying  upon  section  299,  title 
22,  chapter  583,  Laws  of  1888.  At  special  term  it  was  held 
that  such  statute  did  not  apply  to  tlie  case  of  one  whose  position 
was  that  of  a  chief  clerk  of  an  official,  but  in  this  court  it  was 
said.  Judge  Gray  writing:  '"There  is,  however,  this  insuper- 
able objection  to  the  maintenance  of  this  proceeding  by  tb-e 
appellant,  that  mandamus  is  not  the  ];)roper  remedy  in  such  a 
case.  The  office  claimed  is  filled  by  another  person,  holding 
under  color  of  right,  and  the  question  of  title  to  the  office 
turns  upon  the  construction  of  statutory  provisions.  It  would 
be  highly  inappropriate  to  determine  such  a  question  in  a 
mandamus  proceeding.  The  appropriate  remedy,  and  an  ade- 
quate one,  is  by  information  in  the  nature  of  a  quo  warranto, 
in  which  proceeding  the  incumbent  of  the  office  can  be  heard 
in  his  own  behalf  upon  the  disputed  question.  The  rule  must 
be  regarded  as  well  established  by  frequent  decisions  of  the 
courts  of  this  state  that  the  writ  of  mandamus  should  be  re- 
fused to  aid  the  admission  of  a  claimant  into  an  office  filled 
under  color  of  law,  and  when  the  title  to  it  presents  a  disput- 
able question:  Citing  People  v,  Stevens,  5  Hill,  616;  People 
V.  Lane,  55  X.  Y.  217;  Matter  of  Gardner,  68  X.  Y.  467; 
Nichols  V.  MacLean,  101  X.  Y.  526,  51  Am.  Rep.  730.  5  X.  E. 
317.  High,  in  his  work  on  Extraordinary  Remedies  (section 
49),  considers  such  a  rule  to  be  'established  by  a  very  over- 
whelming current  of  authority.' " 

In  People  v.  Brush,  146  X.  Y.  60,  40  X.  E.  502,  relator 
4«4  applied  for  a  peremptory  writ  of  mandamus  requiring  de- 
fendant Brush  to  surrender  to  relator  the  office  of  mayor  of 
Mount  Vernon,  and  that  the  other  defendants,  composing  the 
common  council,  recognize  him  as  mayor.  He  claimed  that  at 
the  election  of  1894  he  received  a  majority  of  the  votes  law- 
fully cast  for  mayor,  and  that  on  the  next  day  at  the  regular 
meeting  of  the  common  council  the  votes  were  duly  canvascsd 
and  he  was  declared  elected.  In  support  of  his  petition  he 
presented  the  certificate  of  the  city  clerk  that  a  resolution  to 
that  effect  was  adopted  by  the  common  council,  and  the  affi- 
davit of  defendant  Brush  that  ho  conceded  tliat  the  relator 
was  duly  elected.  An  affidavit  of  one  of  the  defendants,  an 
alderman,  was  heard  in  opposition,  which  denied  that  rehitor 
received  a  plurality  of  tlie  votes.  This  court  held  that  man- 
damus was  not  the  relator's  proper  remedy,  but  that  he  should 
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have  resorted  to  an  action  under  the  code  in  the  nature  oi! 
QUO  warranto,  and,  in  addition  to  citing  a  number  of  author- 
ities, already  referred  to,  in  support  of  the  decision,  quoted 
with  approval  the  following  from  Mechem's  Pu.blic  Offices 
and  Officers  (section  478)  :  "The  proceeding  by  quo  warranto 
is  a  proper  and  appropriate  remedy  for  trying  and  determining 
the  title  to  a  public  office,  and  of  ascertaining  who  is  entitled 
to  hold  it;  of  obtaining  possession  of  an  office  to  which  one 
has-,  been  legally  elected  and  has  become  duly  qualified  to  hold, 
and  also  of  removing  an  incumbent  who  has  usurped  it,  or 
who  claims  it  by  an  invalid  election,  or  who  illegally  continues 
to  hold  it  after  the  expiration  of  his  term." 

In  Matter  of  Hardy,  17  Misc.  Eep.  667,  41  N.  Y.  Supp.  469, 
an  application  was  made  to  compel  the  mayor  of  the  city  of  iVl- 
bany  to  restore  the  relator.  Hardy,  to  an  office  from  which  he 
claimed  to  have  been  illegally  ejected.  His  successor  was  a 
party  defendant  in  the  proceeding  and  was  lieard  in  his  own  be- 
half, and  it  was  held,  citing  many  authorities  already  referred 
to,  that  inasmuch  as  Hardy  was  in  possession  of  the  office  under 
color  of  right,  mandamus  would  not  lie. 

The  learned  counsel  for  relator  has  not  brought  to  our 
attention  any  decision  in  this  state  holding  that  a  mandamus 
405  -^j}^  \]q  -where  some  one  is  actually  in  possession  of  the  office 
under  color  of  right,  as  is  this  defendant  Woodruff,  but  he  has 
called  attention  to  expressions  in  opinions  in  four  of  the  cases 
to  which  we  have  referred  (People  v.  Brush,  146  K.  Y.  60, 
40  N.  E.  502,  People  v.  Goetting,  133  N.  Y.  569,  30  N.  E. 
968,  Matter  of  Gardner,  68  N.  Y.  467,  and  People  v.  Lane, 
55  N.  Y.  270),  Avliich  he  claims  suggest  an  exception  to  the 
general  rule,  namely,  that  mandamus  will  lie  where  there  is  no 
serious  question  as  to  the  title  to  the  office,  an  exception  which, 
if  once  created,  would  destroy  the  riile  itself,  rendering  uncer- 
tain that  which  is  now  certain.  If  such  an  exception  were  es- 
tablished, no  lawyer  could  safely  advise  his  client  whether  his 
remedy  should  be  by  direct  action  brought  by  the  attorney  gen- 
eral, or  in  a  proceeding  by  mandamus.  For  while  his  exam- 
ination of  the  situation  might  satisfy  liiin  that  the  question 
whether  his  client  or  one  in  possession  of  the  office  under  a  claim 
of  right  was  entitled  to  the  office  was  not  a  serious  one,  it 
would  be  impossible  for  hiiu  to  know  whether  the  courts  would 
take  that  view  of  it,  and  the  courts,  too,  would  be  without  any 
standard  by  which  to  determine  whether  mandamus  would  lie 
or  a  direct  action  should  be  brought  by  the  attorney  general. 
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and  hence  would  be  compelled  to  adopt  an  arbitrary  standard, 
in  each  case  depending  upon  the  point  of  view  of  the  court 
called  upon  to  decide  it. 

If  it  were  an  open  question,  an  exception  creating  such  a 
degree  of  uncertainty — which  in  each  case  could  never  be 
definitely  determined  until  a  majority  of  the  court  of  last 
resort  would  express  an  opinion  as  to  whether  the  question  of 
right  to  an  office  was  a  serious  one — should  not  be  created. 
But  it  is  not  an  open  question,  as  will  sufficiently  appear  from 
an  examination  of  the  authorities  we  have  cited,  including  the 
four  cases  we  have  referred  to  as  being  relied  upon  by  relator. 
In  every  one  of  those  cases,  as  we  have  already  seen,  the 
court  held  that  mandamus  would  not  lie.  That  was  the  point 
of  the  decision  and  nothing  else  was  decided.  The  fact  that 
in  addition  to  such  decision  the  court  in  several  cases  in  the 
course  of  its  argument  made  use  of  the  expression  that  a  writ 
^^^  of  mandamus  should  not  issue  where  there  is  a  serious  ques- 
tion in  regard  to  the  title,  is  not  entitled  to  the  force  and  effect 
of  a  decision,  where  it  is  not  necessary  to  the  decision,  and  is 
clearly  obiter. 

The  argument  of  counsel  as  to  the  legal  effect  of  the 
expression  referred  to  in  the  cases  under  consideration  is  well 
met  by  the  opinion  of  this  court  in  Colonial  City  Traction 
Co.  V.  Kingston  City  E.  Pt.  Co.,  154  N.  Y.  493,  495,  48  N".  E. 
900,  where  it  is  said:  "It  was  not  our  intention  to  decide  any 
case  but  the  one  before  us,  which  simply  involved  the  standing 
of  plaintiff  to  make  the  application  in  question,  and  our  opin- 
ion should  be  read  in  the  light  of  that  purpose.  If,  as  some- 
times happens,  broader  statements  were  made  by  Avay  of  argu- 
ment or  otherwise  than  were  essential  to  the  decision  of  the 
questions  presented,  they  are  the  dicta  of  the  writer  of  the  opin- 
ion and  not  the  decision  of  the  court.'' 

It  is  suggested  that  Captain  Woodruff  and  the  other  police 
officers,  whose  rights  are  ultimately  to  be  affected  by  the 
determination  of  the  questions  suggested  by  this  record,  have 
in  some  way  lost  their  right  to  insist  that  this  question  shall 
only  be  determined  in  that  form  of  action  AA'hich  the  courts 
have  decided  to  be  the  proper  one  from  the  earliest  period  in 
the  judicial  history  of  this  state  to  the  present  time — that  by 
intervening  to  test  relator's  claim  they  have  parted  with  the 
right  to  insist  that  he  did  not  select  the  proper  remedy.  Such 
argument  as  can  be  made  in  support  of  that  proposition  neces- 
sarily proceeds  on  the  theory  that  the  remedy  by  mandamus 
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has  been  denied  in  such  cases  always  because  the  parties  to 
be  affected  Avere  not  before  the  court,  whereas  the  real  reason 
is  that  common-law  mandamus  will  only  issue  where  there  is 
a  clear  legal  right  to  the  office  or  thing  prayed  for;  and  it 
is  also  a  general  rule  that  mandamus  will  not  be  granted  where 
a  party  has  another  specific  legal  remedy,  and  from  the  earli- 
est times  the  legal  remedy  for  trying  the  title  to  an  office  was 
by  the  writ  of  quo  warranto,  now  a  direct  action  brought  by 
the  attorney  general.  In  Blackstone's  Commentaries  it  is  said 
that  ''the  writ  of  quo  warranto  was  an  ancient  writ  to  ^^''  try 
the  right  to  one  holding  a  public  office" :  2  Blackstone's  Com- 
mentaries, 2G3. 

In  the  very  first  case  cited  by  us  (People  v.  Stevens,  5  Hill, 
C16),  the  incumbent  of  the  office  which  the  relator  was  seek- 
ing to  get  possession  of  by  mandamus  was  a  party  defendant. 
The  same  is  true  of  Matter  of  Hardy,  17  Misc.  Rep.  GG7,  41 
N.  Y.  Supp.  469,  and  People  v.  Brush,  146  N.  Y.  60,  40  N". 
E.  502.  This  question  is,  therefore,  settled  by  authority,  for 
it  is  certainly  unnecessary  to  argue  that  the  defendants'  rights 
are  the  same  in  such  a  proceeding  as  this  one,  whether  they 
be  brought  in  on  their  own  motion  or  on  motion  of  relator. 

The  judgment  should  be  reversed  and  proceedings  dismissed, 
with  costs. 

Gray,  O'Brien,  Martin  and  Werner,  JJ.,  concur. 

Bartlett  and  Cullen,  JJ.,  not  voting. 

Judgment  reversed,  etc. 


Mfindamns  will  not  Lie,  ordinarily,  to  try  title  to  office:  People 
V.  Olds,  3  Cal.  167,  58  Am.  Dec.  398,  and  cases  cited  in  the  cross- 
reference  note  thereto;  monographic  note  to  State  v.  Dunn,  12  Am, 
Dec.  28.  But  see  Lawrence  v.  Ingersoll,  88  Tenn.  52,  17  Am  St. 
Eep.   870,   12  S.  W.  422. 

A  Public  Officer  may  waive  his  right  to  his  office  and  the  emolu- 
ments thereof  by  acquiescing  for  years  in  his  illegal  removal  there- 
from: Cote  V.  Biddeford,  96  Me.  491,  90  Am.  St.  Eep.  417,  5^  Atl 
1019. 
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DI  LORENZO  V.  DI  LOEEXZO. 

[174  N.  Y.   467,  67  N.  E.   63.] 

MAB.BIAGE  is  a  Civil  Contract  to  the  validity  of  which  the 
free  and  full  consent  of  the  parties  is  essential,     (p.  611.) 

MARRIAGE— Fraud  Which  Justifies  Annulment  of.— Under  a 
statute  authorizing  a  court  to  annul  a  marriage  when  the  consent 
of  one  of  the  parties  was  obtained  by  force,  duress,  or  fraua,  a 
husband  is  entitled  to  a  decree  annulling  a  marriage  to  which  he 
was  induced  to  consent  by  the  fraudulent  mispresentation  of  the 
woman  that  she  had  previously  given  birth  to  a  child  of  which  he 
was  the  father  and  which  she  exhibited  to  him,  when  in  truth  such 
child  was  not  her  offspring,     (p.  613.) 

Action  to  annul  a  marriage  on  the  ground  that  the  plain- 
tiff's consent  thereto  was  induced  by  the  fraud  of  the  defend- 
ant. This  fraud  consisted  in  the  defendant's  fraudulently  rep- 
resenting to  the  plaintiff  that  in  October,  1891,  during  the 
plaintiff's  absence  from  the  state,  she  gave  birth  to  a  child  of 
which  he  was  the  father,  and  which  she  exhibited  to  him. 
Upon  a  trial  before  a  jury,  questions  of  fact  were  submitted 
to  it,  the  findings  in  response  to  which  were  that  the  parties 
had  not  been  married  by  an  Italian  minister  as  claimed  by  the 
defendant;  that  for  the  purpose  of  inducing  plaintiff  to  marry 
her,  defendant  had  falsely  and  fraudulently  represented  to  him 
that,  during  his  absence  from  the  state,  she  had  given  birth  to 
a  male  child,  of  which  he  was  the  father,  and  had  produced 
and  exhibited  such  child  to  him;  that,  relying  upon  such  rep- 
resentation and  believing  it  to  be  true,  the  plaintiff  had  mar- 
ried the  defendant  in  November,  1891 ;  that  the  defendant  had 
not  given  birth  to  such  child  or  any  child  in  or  about  October, 
1891.  The  trial  court  adopted  these  findings  of  the  jury.  It 
was  further  found  that  at  the  time  of  the  marriage  the  plain- 
tiff' was  the  owner  of  real  estate  of  the  value  of  about  sixty- 
five  thousand  dollars;  that  there  had  not  been  any  issue  of  tlie 
marriage;  that  the  parties  thereto  at  the  time  of  the  contract 
of  marriage  and  ever  thereafter  were  residents  of  the  state, 
and  that  since  the  discovery  of  the  fraud  the  plaintiff  liad  not 
cohabited  with  her.  Judgment  was  thereupon  entered  in  favor 
of  the  plaintiff  annulling  the  marriage,  and  an  appeal  from 
this  judgment  having  been  prosecuted  by  the  defendant  to  the 
appellate  division  in  the  second  part,  it  was  there  reversed,  and 
a  new  trial  ordered.  From  the  action  of  the  ajjpellate  division 
the  plaintiff  appealed  to  this  court. 
Am.    St.    Rep,    Vol.    95—39 
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Byron  Traver,  for  the  appellant. 

Edward  Hymes,  Emanuel  M.  Friend  and  Michael  Schaap, 
for  the  respondent. 

*'^  GEAY,  J.  The  order  of  the  appellate  division  reversed 
upon  questions  of  law,  only,  and  the  facts  as  found  by  the  trial 
court,  being  undisturbed  by  the  determination  of  the  appellate 
division,  must  be  taken  to  be  true. 

The  theory  of  the  decision  by  the  appellate  division,  as  I 
understand  it,  is  that  the  fraud  m  this  case  was  insufficient  to 
warrant  the  court  in  annulling  the  marriage  between  the  par- 
ties and  that  the  considerations  of  public  policy,  which  en- 
viron the  marriage  relation,  as  a  status,  so  far  take  it  out  of 
'*''^  the  domain  of  ordinary  contracts  as  to  render  this  conclu- 
sion necessar}^  It  was  considered  that  the  representations  of 
the  defendant  "worked  no  wrong,  for  which  the  law,  as  at  pres- 
ent established,"  would  afford  any  remedy,  in  the  right  to  an 
annulment  of  the  marriage.  The  prevailing  opinion  of  the 
learned  court  is  very  elaborate  and  clear,  and  its  conclusions 
are  deliberately  reached  upon  a  careful  consideration  of  the 
authorities.  In  my  opinion,  however,  it  errs  in  failing  to  give 
due  effect  to  the  statutory  provision,  relating  to  the  annulment 
of  a  marriage  for  fraud,  and  in  not  giving  to  the  element  of  a 
free  and  true  consent  in  a  marriage  contract  that  high  impor- 
tance which  it  has  in  contracts  generally. 

The  question,  therefore,  is  whether,  upon  facts  establishing 
that  the  consent  of  the  plaintiff  to  marry  the  defendant  was 
obtained  by  a  fraudulent  representation  and  by  a  stratagem, 
causing  him  to  believe  that  lie  was  the  father  of  the  defend- 
ant's child,  the  fraud  was  of  such  a  material  nature,  as  to 
warrant  the  court  in  decreeing  the  annulment  of  the  marriage 
contract.  The  law  of  this  state,  with  respect  to  matrimonial 
actions,  is  regulated  by  statute.  The  Eevised  Statutes  early 
conferred  upon  the  chancellor  the  jurisdiction  to  declare  a  mar- 
riage contract  void  and  to  annul  the  marriage  (2  Eev.  Stats. 
1-12),  and  the  Code  of  Civil  Procedure,  into  wliich  their  pro- 
visions were  carried,  confers  a  general  jurisdiction  upon  the 
courts  of  the  state,  wliieb  may  be  called  into  exercise  for  cer- 
tain causes  existing  at  the  time  of  the  marriage.  One  of  those 
causes  is  stated  to  be  when  "the  consent  of  one  of  the  parties 
was  obtained  by  force,  duress,  or  fraud";  and  the  only  limita- 
tion imposed,  where  the  action  is  on  the  ground  of  fraud,  is 
that  it  must  appear  tbat  the  parties  have  not,  at  any  time  be- 
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fore  the  commenceinent  of  the  action,  "voluntarily  cohabited 
cis  husband  and  wife,  with  a  full  knowledge  of  the  facts  con- 
stituting the  fraud":  Code  Civ.  Proc,  sees.  1743,  subd.  4,  1750. 
This  language  is  broad  and  warrants  but  the  one  reasonable 
construction,  that  the  fraud  must  be  material,  to  that  degree 
that,  had  it  not  been  practiced,  the  party  deceived  would  not 
have  consented  to  the  marriage. 

'^'^  The  statutes  of  this  state  declare  that  marriage,  so  far  as 
its  validity  in  law  is  concerned,  is  a  civil  contract,  to  which 
the  consent  of  parties,  capable  in  law  of  contracting,  is  essential : 
2  Eev.  Stats.  138.  It  certainly  does  differ  from  ordinary  com- 
mon-law contracts,  by  reason  of  its  subject  matter  and  of  the 
supervision  which  the  state  exercises  over  the  marriage  rela- 
tion, which  the  contract  institutes.  In  such  respects  it  is  sui 
generis.  \\Tiile  the  marriage  relation,  in  its  legal  aspect,  has 
no  peculiar  sanctity,  as  a  social  institution,  a  due  regard  for 
its  consequences  and  for  the  orderly  constitution  of  society 
lias  caused  it  to  be  regulated  by  laws,  in  its  conduct  as  in  its 
dissolution.  Judge  Story  said  of  it  that  it  is  "something  more 
than  a  mere  contract;  it  is  rather  to  be  deemed  an  institution 
of  society,  founded  upon  the  consent  and  contract  of  the  par-> 
ties  and  in  this  view  it  has  some  peculiarities  in  its  nature, 
character,  operation  and  extent  of  obligation,  different  from 
what  belong  to  ordinary  contracts" :  Story's  Conflict  of  Laws, 
sec.  108,  n.  While,  then,  it  is  true  that  marriage  contracts  are 
based  upon  considerations  peculiar  to  themselves  and  that  pub- 
lic policy  is  concerned  with  the  regulation  of  the  family  rela- 
tion, nevertheless,  our  law  considers  marriage  in  no  other  light 
than  as  a  civil  contract:  Kujek  v.  Goldman,  150  N".  Y.  176,  55 
Am.  St.  Eep.  670,  44  ]N'.  E.  773.  The  free  and  full  consent, 
which  is  of  the  essence  of  all  ordinary  contracts,  is  expressly 
made  by  the  statute  necessary  to  the  validity  of  the  marriage 
contract.  The  minds  of  the  parties  must  meet  in  one  inten- 
tion. It  is  a  general  rule  that  every  misrepresentation  of  a 
material  fact,  made  with  the  intention  to  induce  another  to 
enter  into  an  agreement  and  without  which  he  would  not  have 
done  so,  justifies  the  court  in  vacating  the  agreement.  It  is  ob-. 
vious  that  no  one  would  obligate  himself  by  a  contract,  if  he 
knew  that  a  material  representation,  entering  into  the  reason 
for  his  consent,  was  untrue.  There  is  no  valid  reason  for  ex- 
cepting the  marriage  contract  from  the  general  rule. 

In  this  case,  tlie  representation  of  the  defendant  was  as  to 
a  fact,  except  for  the  truth  of  which  the  necessary  consent  of 
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the  plaintiff  would  not  have  been  obtained  to  the  marriage. 
^'^^  It  was  designed  to  create  a  state  of  mind  in  the  plaintiff, 
the  operation  of  which  would  be  to  yield  a  consent  to  marry  the 
defendant,  in  the  belief  that  he  was  rectifying  a  great  wrong. 
The  minds  of  the  parties  did  not  meet  upon  a  common  basis  of 
operation.  The  artifice  was  such  as  to  deceive  a  reasonably 
prudent  person  and  to  appeal  to  his  sense  of  honor  and  of 
duty.  The  plaintiff  had  a  right  to  rely  upon  the  defendant's 
statement  of  a  fact,  the  truth  of  which  was  known  to  her  and 
unknown  to  him,  and  he  was  under  no  obligation  to  verify  a 
statement,  to  the  truth  of  which  she  had  pledged  herself.  It 
was  a  gross  fraud  and,  upon  reason,  as  upon  authority,  I 
think  it  afforded  a  sufficient  ground  for  a  decree  annulling  the 
marriage  contract.  The  jurisdiction  of  a  court  of  equity  to 
annul  a  marriage,  for  fraud  in  obtaining  it,  was  early  asserted 
in  this  state  by  the  court  of  chancery,  at  a  time  when  the 
limited  powers  of  courts  of  law  were  inadequate  for  the  pur- 
pose. This  jurisdiction  was  expressly  rested  upon  the  general 
power  to  vacate  contracts  in  all  cases,  where  they  had  been 
procured  by  fraud.  From  this  general  jurisdiction  of  equity 
a  contract  of  marriage  was  not  regarded  as  being  excepted, 
when  the  assent  to  it  was  the  result  of  artifice,  or  of  gross 
fraud:  See  Ferlat  v.  Gojon,  Hopk.  Ch.  478,  14  Am.  Dec.  554;, 
Burtis  V.  Burtis,  Hopk.  Ch.  557,  14  Am.  Dec.  563.  If,  as  it 
was  ol)servcd  by  Chancellor  Sandford  in  Ferlat  v.  Gojon,  Hopk. 
Ch.  478,  14  Am.  Dec.  554,  no  instance  of  the  exercise  of  this 
jurisdiction  was  to  be  found  in  England,  it  was  because  the 
ecclesiastical,  or  spiritual,  courts  had  cognizance  of  matrimonial^ 
causes;  but,  he  said,  the  jurisdiction  of  equity,  in  cases  of 
fraudulent  contracts,  seems  sufficiently  comprehensive  to  include 
the  contract  of  marriage. 

In  Scott  V.  Siiufeldt,  5  Paige,  43,  the  action  was  to  an- 
nul a  marriage,  wliich  the  plaintiff  had  been  induced  to  enter 
into  in  order  to  escape  proceedings  under  the  bastardy  act , 
which  the  defendant  had  brought  against  him,  upon  her  oath 
that  he  was  the  father  of  her  child.  He,  subsequentlv,  ascer- 
tained that  the  child  was  by  a  negro.  Chancellor  Waiworih 
held  that,  ^'if  the  mother,  at  the  time  she  charged  him  (the 
complainant)  as  the  putative  father  and  induced  ]um  to 
**'"'*  marry  her,  under  the  supposition  that  the  child  might  be 
liis,  knowing  that  it  was  not  his  cliild,  but  that  it  was  the  child 
of  a  negro,  she  ....  intentionally  defrauded  the  coniplaiu- 
ant  m  such  a  manner  as  to  authorize  the  court  to  declare  the 
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marriage  contract  a  nullity."     The  power  that  was  deemed  by 
the  court  of  chancery  to  be  inherent  in  the  court,  in  the  exer- 
cise of  its  equitable  jurisdiction  in  cases  of  fraud,  was,  soon 
^thereafter,  expressly  conferred  upon  the  courts  by  the  legisla- 
ture of  the  state.     In  Blank  v.  Blank,  107  N.  Y.  91,  13  N.  E. 
615,  the  action  was  to  set  aside  a  judgment  annulling  a  mar- 
riage contract  between  the  parties,  upon  the  ground  that  the 
plaintiff  (the  former  wife)  had  been  induced,  by  untrue  state- 
ments as  to  the  law,  to  refrain  from  defending  the  action.     Tho 
fraud,  upon  which  the  action  to  annul  the  marriage  had  been 
based,  consisted  in  the  woman's  representation  that  she  was  a 
widow,  whereas  she  had  been  collusively  divorced  from  a  former 
husband,  who  was  still  living.     In  affirming  the  judgment  in 
favor  of  the  defendant,  it  was  said  by  Judge  Eapallo,  in  the 
opinion,   that,   "whether  the   marriage   between  the   defendant 
and  the  plaintiff  was  legal,  or  illegal,  as  matter  of  law,  the 
fraud,  by  which  she  was  charged  with  having  induced  the  de- 
fendant to  enter  into  the  contract,  was  sufficient  to  justify  the 
court  in  sotting  it  aside,  and  she  does  not  in  any  manner  at- 
tempt to  deny  that  she  was  guilty  of  the  fraud  charged." 

Our  attention  has  been  called  to  cases  in  the  courts  of  this 
state  and  of  other  states,  which  seem  to  hold  a  different  doc- 
trine upon  the  subject  of  the  judicial  annulment  of  a  mar- 
riage contract.  Whatever  may  be  said  in  explanation,  or  in 
differentiation,  I  think  it  is  sufficient  that  we  rely  upon  the 
plain  provision  of  our  statute  and  upon  the  application  to  the 
case  of  a  contract  of  marriage  of  those  salutary  and  funda- 
mental rules,  which  are  applicable  to  contracts  generally  when 
determining  their  validity.  If  the  plaintiff  proves  to  the  satis- 
faction of  the  court  that,  through  misrepresentation  of  some 
fact,  which  was  an  essential  element  in  tlie  giving  of  his  con- 
sent to  the  contract  of  marriage  and  which  was  of  such  a 
^'•^  nature  as  to  deceive  an  ordinarily  prudent  person,  he  has 
been  victimized,  the  court  is  empowered  to  annul  the  marriage. 
Such  was  the  judgment  of  the  trial  court  upon  the  facts  in 
this  case  and  I  think  that  the  learned  justices  of  the  appel- 
late division,  wlio  concurred  in  reversing  that  judgment,  were 
in  error  in  holding  that  the  law  of  this  state  afforded  no  remedy 
to  the  plaintiff. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment entered  upon  the  findings  of  the  special  term  should  bo 
affirmed,  with  costs  to  the  plaintiff  in  the  appellate  division  and 
in  this  court. 
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Parker,  C.  J.,  Bartlett,  Haight,  Martin,  Cullen  and  Werner, 
JJ.,  concur. 

Order  reversed,  etc. 


Marriage  is  a  Civil  Contract:  Hiilctt  v.  Carev,  66  Minn.  327,  61 
Am.  St.  Rep.  419,  69  N.  W.  31;  McCreery  v.  Davis,  44  S.  C.  195,  51 
Am.  St.  Eep.  794,  32  S.  E.  178.  The  essentials  of  a  valid  mar- 
riage are  capacity  and  consent:  Voorhees  v.  Voorhees,  46  N.  J.  Eq. 
411,  19  Am.  St.  Rep.  404,  19  Atl.  172;  note  to  State  v.  Lowell,  79 
Am.  St.  Eep.  370. 

A  Marriage  Procured  by  Fraud,  as  where  antenuptial  pregnancy 
by  another  is  concealed  from  the  husiband,  may  be  annulled:  See 
the  monographic  note  to  State  v.  Lowell,  79  Am.  St.  Rep.  372. 
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SCULL  V.  AETNA  LIFE  INSUEANCE  COMPANY. 

ri32  N.  C.  30,  43  S.  E.  504.] 
INSURANCE  -Children,  Who  Participate  in  as. — If  a  policy- 
issues   insuring   the   Jife   of   A    for   the   benefit   of   her   children,   all 
her  children   surviving  her   are  entitled   to  participate   in  the  bene- 
fit, whether  born  before  or  after  the  issuing  of  the  policy,     (p.  617.) 

Action  by  Bismarck  Scull  and  others  ae^ainst  the  defendant 
insurance  company.  Judgment  for  the  defendant;  the  plain- 
tiff appealed. 

St.  Leon  Scull  and  Francis  D.  Winston,  for  the  plaintiffs. 

George  Cowper,  for  the  defendants. 

***  WALKER,  J.  This  case  comes  to  this  court  by  appeal 
from  the  judgment  of  the  court  below  upon  a  case  agreed  on 
by  the  parties.  It  appears  that  in  the  year  1869  a  policy  of 
insurance  was  issued  by  the  defendant  company  to  Mrs.  Nannie 
Walton,  widow  of  James  Walton,  by  which  her  life  was  in- 
sured ^^  for  the  benefit  of  her  children,  she  then  having  three 
children,  the  defendants,  Jimmie  Flythe  and  Lily  W.  Scull  and 
Nannie  Nichols,  the  intestate  of  the  defendant,  E.  L.  Smith. 

In  the  year  1870  Mrs.  Nannie  Walton  married  E.  D.  Scull, 
and  the  issue  of  that  marriage  were  Bismarck  Scull,  born  in 
March,  1871,  and  Von  Moltke  Scull,  born  in  the  year  1874, 
who  are  plaintiffs  in  this  case. 

On  the  ninth  day  of  April,  1873,  Mrs.  Nannie  Walton,  then 
Mrs.  Scull,  surrendered  the  said  policy  and  received  from  the 
company  in  lieu  thereof  a  paid-up  policy  for  the  sum  of  seven, 
hundred  and  twelve  dollars,  which  was  issued  in  the  name  of 

(.615; 
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Nannie  Walton,  although  she  was  then  Mrs.  Scull,  and  was  pay- 
able to  her  children  within  ninety  days  after  due  notice  and 
proof  of  her  death.  She  died  in  the  month  of  March,  1902, 
her  husband,  E.  D.  Scull,  having  predeceased  her.  The  com- 
pany paid  the  money  due  upon  the  last  policy  into  court,  un- 
der its  order  and  by  agreement  of  the  parties,  to  await  the  de- 
cision as  to  the  distribution  of  the  fund. 

The  plaintiffs  contend,  upon  the  foregoing  facts,  that  they 
are  each  entitled  to  one-fifth  of  this  fund,  and  the  defendants 
resist  this  contention  and  claim  the  whole,  so  that  the  question 
presented  is,  whether  the  children  of  the  first  marriage  are 
the  sole  beneficiaries  under  the  policy  or  are  the  children  of 
the  second  marriage  entitled  to  participate  ratably  with  them 
in  the  fund  now  in  court.  The  court  below  held  that  the  chil- 
dren of  the  first  marriage  were  entitled  to  the  fund  to  the  ex- 
clusion of  the  children  of  the  second  marriage,  and  entered 
judgment  accordingly,  and  in  this  ruling  we  think  there  was 
error. 

It  was  contended  by  counsel  for  the  plaintiffs,  on  the  argu- 
ment before  us,  that  Bismarck  Scull  was  surely  entitled  to 
share  in  the  avails  of  the  policy,  as  he  was  born  before  the  last 
policy  was  issued,  but,  in  the  view  we  take  of  the  case,  it  is 
not  necessary  to  consider  this  question. 

••^  A  policy  of  insurance  is  essentially  like  a  gift  l)y  will, 
the  only  difference  being  that  in  the  ease  of  a  policy  of  insur- 
ance the  beneficiary  acquires  a  vested  interest  when  tlie  policy 
is  delivered,  Avhich  becomes  vested  in  possession  or  enjoyment 
at  the  death  of  the  assured;  while  in  the  case  of  a  gift  by  will 
the  interest  does  not  vest  until  the  death  of  the  testator.  In 
other  respects,  and  for  all  practical  purposes,  they  are  alike. 
If  a  bequest  is  made  to  A  for  life,  with  remainder  to  his 
children,  tliose  in  esse  at  the  death  of  the  testator  take  a  vested 
estate,  which  will  open,  however,  and  let  in  any  after-l)orn 
child  during  the  life  of  A;  and  so  it  is  with  a  policy  of  in- 
surance payable  to  children,  the  interests  of  the  beneficiaries 
become  vested  at  the  time  of  the  delivery  of  the  policy  or  wlien 
it  takes  effect,  as  a  contract  between  the  company  and  the  as- 
sured, as  to  tliose  then  in  esse,  but  will  open  and  let  in  any 
after-born  children,  and,  in  this  case,  whether  of  the  first  or 
second  marriage.  If  they  come  within  the  general  description, 
they  will  share  under  the  policy. 

The  interests  are  said  to  be  vested,  but  not  in  the  sense  that 
the  children  then  in  esse  will  take  exclusively,  but  rather  in 
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the  sense  that  the  interest  of  any  one  of  the  children,  already 
vested,  shall  not  be  devested  by  his  or  her  subsequent  death, 
and  the  share  of  such  deceased  child  will  go  to  his  or  her  per- 
sonal representative.  The  late  Chief  Justice  Smith  evidently 
had  this  distinction  in  mind,  when  in  tlie  case  of  Hooker  v. 
Sugg,  102  N.  C.  115,  11  Am.  St.  Eep.  717,  8  S.  E.  919, 
which  is  relied  on  by  the  defendant's  counsel,  he  used  the  fol- 
lowing language :  "So,  if  children  be  designated  in  a  life 
policy  as  beneficiaries,  the  interest  vesting  at  once  is  in  such 
as  then  meet  the  description,  and  is  not  devested  in  favor  of 
survivors  by  a  death  afterward."  He  certainly  did  not  intend 
by  that  language  to  say  that  after-born  children  would  be  ex- 
cluded and  those  in  esse  at  the  time  of  the  delivery  of  the 
policy  would  be  tlie  sole  beneficiaries.  This  is  made  perfectly 
^^  clear  by  the  following  passage  taken  from  the  opinion :  "It 
is  unnecessary  to  consider  the  possible  effect  of  a  future  mar- 
riage upon  the  interests  of  the  children,  since  the  event  did 
not  take  place":  Hooker  v.  Sugg,  102  X.  C.  120,  11  Am.  St. 
Rep.  717,  8  S.  E.  921.  So  that  the  question  presented  in  this 
ease  and  stated  hypothetically  by  the  chief  justice  in  that  case, 
was  left  open  for  consideration  and  adjudication  when  it  should 
arise. 

It  seems  to  us  that  the  question  has  virtually  been  settled 
in  favor  of  the  plaintiffs  by  tlie  case  of  Coningland  v.  Smith, 
79  N.  C.  303,  in  which  it  is  held  that  a  policy  of  insurance 
for  the  benefit  of  children,  like  a  gift  by  will  to  them,  will 
vest  in  interest  in  the  children  then  in  esse,  at  the  time  of 
the  delivery  of  the  policy  or  when  tJie  contract  of  insurance 
is  complete,  but  will  open  and  let  in  any  after-born  children 
during  the  life  of  the  assured.  As  in  the  case  of  wills,  a 
policy  of  insurance  should  receive  a  liberal  construction,  so 
as  to  take  in  as  many  of  the  objects  of  the  assurcd's  bounty  as 
possible:  3  Am.  &  Eng.  Ency  of  Law,  2d  ed.,  9G1,  964.  This, 
in  our  opinion,  is  the  just  and  reasonable  rule  of  interpreta- 
tion. The  question  seems  to  have  frequently  been  under  con- 
sideration by  the  courts  of  some  of  the  other  states.  In  Koehler 
V.  Centennial  etc.  Ins.  Co.,  66  Iowa,  325,  23  X.  W.  687,  the 
policy  upon  which  the  suit  was  brought  was  payaljle  to  tlie  as- 
sured's  wife  and  children,  there  being  at  the  time  children  by  a 
former  marriage;  and  )t  was  held  that  the  children  of  both 
marriages  were  entitled  to  share  in  the  avails  of  the  policy. 
Upon  a  substantially  similar  state  of  facts  to  those  in  this  case 
it  was  held,  in  McDermott  v.   Centennial  etc.  Life  Assn.,  21 
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Mo.  App.  73,  that  in  the  absence  of  an  expression  of  a  purpose 
to  limit  the  benefit  to  a  particular  class  of  children,  it  was 
clearly  the  intention  of  the  assured  to  extend  it  to  all  his  chil- 
dren, and  that  this  intention  should  prevail.  "It  would  be 
so  held,"  says  that  court,  "in  the  interpretation  of  a  will;  and 
a  policy  of  insurance  being  a  postmortem  provision  for  persons 
dependent  upon  the  ^*  assured  is  to  be  interpreted  upon  sim- 
ilar principles."  In  Thomas  v.  Leake,  67  Tex.  471,  3  S.  W. 
703,  the  court  held  that  under  the  construction  the  law  gives 
to  the  word  "children,"  as  used  in  policies  of  insurance,  it  does 
not  mean  certain  named  children  then  in  existence,  but  these 
together  with  such  as  may  thereafter  be  born  to  the  assured: 
See,  also,  Stigler  v.  Stigler,  77  Va.  163;  United  States  Trust 
Co.  V.  Mutual  Benefit  Life  Ins.  Co.,  115  N.  Y.  152,  21  ?T.  E. 
1025;  Eicker  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn.  193,  38 
Am.  Eep.  289,  6  N.  W.  481. 

We  have  carefully  examined  the  authorities  cited  by  the 
learned  counsel  for  the  defendants,  and  are  unable  to  see  that 
they  militate  against  the  views  we  have  expressed.  In  the  case 
of  Connecticut  Mut.  Life  Ins.  Co.  v.  Baldwin,  15  E.  I,  106, 
23  All.  105,  so  much  relied  on  by  him,  the  policy  was  payable 
to  the  wife  and  children  of  the  assured,  and  the  court  held  that 
the  children  living  at  the  time  the  policy  was  delivered  were 
entitled  to  the  money  due  thereon,  to  the  exclusion  of  after- 
born  children,  but  the  court  placed  its  decision  upon  the  ground 
that  the  wife  was  a  joint  beneficiary  with  the  children.  We 
do  not  think  this  fact  was  sufficient  to  change  the  general  rule 
of  construction  in  its  application  to  the  facts  of  that  case,  but 
however  this  may  be,  the  court  clearly  intimates  that  the  de- 
cision would  have  been  different  if  the  name  of  the  wife  had 
been  omitted  and  the  policy  had  been  payable  to  the  children 
as  a  class.  "Possibly,"  says  the  court,  "if  the  policy  had  been 
expressed  to  be  for  the  benefit  of  the  children  only,  the  doctrine 
in  respect  of  testamentary  bequests  to  children  payable  in 
future,  namely,  that  the  bequests  are  payable  to  them  as  a 
class,  and  that  the  class  will  open  to  let  in  after-born  chih^ren, 
to  participate  in  the  bequests,  might  be  applied."  This  is  a 
statement  of  our  case,  and  a  strong  intimation  that  the  rule 
of  construction  which  we  have  laid  down  should  apply  to  it. 

In  Herring  v.  Sutton,  129  N.  C.  107,  39  S.  E.  772,  also  cited 
by  defendant's  counsel,  the  beneficiaries  were  designated  by 
name,  and  it  necessarily  followed  that  those  children  who  were 
thus  ^^  named  took  a  vested  interest  in  the  policy,  to  the  ex- 
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elusion  of  all  other  children,  for  the  intention  to  restrict  the 
benefit  of  the  policy  to  them  was  clearl}^  expressed. 

It  was  suggested  that  the  assured  had  no  legal  right  to  sur- 
render the  old  policy  for  the  new,  but  we  do  not  think  that 
this  should  change  the  rule  of  construction.  Indeed,  if  the 
second  policy  had  not  been  issued,  and  the  money  had  been 
paid  under  the  first,  the  result  would  be  the  same.  The  first 
policy  was  payable  to  the  children,  and  this,  as  we  have  al- 
ready shown,  includes  after-born  children.  Tlie  change,  there- 
fore, from  the  one  policy  to  the  other,  whether  it  was  in  law 
a  continuation  of  the  old  policy  or  a  substitution  of  the  new 
one  for  it,  is  immaterial. 

Upon  a  review  of  the  whole  matter,  we  think  there  was  error 
in  the  ruling  and  judgment  of  the  court  below,  and  that  judg- 
ment should  be  entered  in  that  court  for  the  plaintiffs  in  ac- 
cordance with  the  agreement  of  the  parties. 

Per  Curiam.     Judgment  reversed. 


If  a  Life  Insurance  Policy  is  made  pavble  to  such  children  of  the 
assured  as  may  survive  him,  the  beneficiaries  are  all  of  the  surviving 
children  as  a  class,  and  include  those  born  after  the  issuance  of  the 
policy,  and  those  of  a  second  as  well  as  by  a  first  wife:  Eoqueniore 
V.  Dent,  135  Ala.  292,  93  Am.  St.  Eep.  33,  33  South.  178. 


SYKES  V.  BOOXE. 

[132  N.  C.  199,  43  S.  E.  645.] 

TRUSTS — When  not  within  the  Statute  of  Frauds. — A  trust 
declared  when  the  legal  title  is  transmitted  is  not  within  the  stat- 
ute of  frauds,  and  does  not  require  a  consideration  to  support  it. 
(p.    621.) 

TRUSTS — Consideration,  When  not  Essential  to. — An  executed 
trust  is  good  in  favor  of  a  volunteer.  If  declared  at  the  time  the 
legal  title  passes,  it  will  be  enforced,  though  without  considera- 
tion,    (p.   624.) 

TRUSTS — Parol  to  Convey  Land  to  Another. — If  a  conveyance 
is  induced  by  the  promise  of  the  grantee  that  he  will  convey  the 
property  to  a  third  person  for  a  specified  consideration  if  requested, 
this  is  a  valid,  enforceable  declaration  by  the  grantee  that  he  holds 
the  land  on  the  trust  to  convey  it  on  the  condition  specified,  (p. 
625.) 
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Action  for  tlie  recovery  of  real  property.  Judgment  for  the 
defendants,  and  the  plaintiffs  appealed. 

Peehles  &  Harris  and  W.  E.  Daniel,  for  the  plaintiff. 
Day  &  Bell  and  Battle  &  :Mordecai,  for  the  defendant. 

2^  WALKER,  J.  The  plaintiff  in  this  action  sues  for  the 
recovery  of  real  property.  The  defendant  denies  his  right  to 
recover  the  possession  of  the  same  and  pleads  a  counterclaim, 
in  which  she  alleges  that  she  applied  to  Mr.  B.  B.  Winborne, 
tlie  agent  of  Miss  Vaughan,  who  was  the  owner  of  the  tract 
of  land  described  in  the  complaint,  for  the  purchase  of  said 
land,  and  Winborne  agreed  to  give  her  an  option  to  buy  the 
land  before  he  sold  it  to  anyone  else. 

On  the  14th  of  October,  1899,  the  plaintiff  applied  to  Win- 
borne for  the  purchase  of  the  land  and  Winborne  agreed  to  sell 
it  to  him  at  the  price  of  two  thousand  dollars,  but  before  the 
deed  was  prepared  and  executed,  Winborne  notified  the  plain- 
tiff of  his  previous  promise  to  the  defendant,  and  that  there- 
upon the  plaintiff  promised  and  agreed  with  Winborne  that,  if 
he  would  let  him  have  the  land  and  the  defendant  should  after- 
ward want  it  at  the  price  of  two  thousand  dollars,  he  would 
either  surrender  the  deed,  then  about  to  be  executed,  to  Miss 
Vaughan  and  let  her  convey  to  the  defendant,  or  he  would  him- 
self convey  directly  to  the  defendant  upon  payment  of  two 
thousand  dollars. 

There  was  evidence  tending  to  show  that  the  plaintiff  had 
admitted  this  promise  both  before  and  after  the  execution  of 
the  deed,  and  there  was  much  evidence  to  corroborate  Win- 
borne wlio  testified  to  the  maldng  of  the  promise.  There  was 
also  evidence  tending  to  show  that  Winborne  would  not  have 
prepared  and  delivered  the  deed  if  the  projiiise  had  not  been 
made. 

The  following  issues  were  submitted  to  the  jury: 

1.  Did  B.  B.  Winborne,  as  agent  for  Rosa  Vaughan,  agree 
with  the  defendant  Bessie  Boone  to  give  her  the  refusal  of  the 
purchase  of  tlic  land  described  m  the  complaint,  as  alleged  in 
the  answer?     Yes. 

2.  Was  the  deed  from  Rosa  Vaughan  to  the  plaintiff  exe- 
cuted and  delivered  upon  the  understanding  and  agreement 
upon  the  part  of  plaintiff,  entered  into  immediately  before 
^'*^  and  at  time  of  execution  of  said  deed,  that  plaintiff  would 
convey  said  land  to  defendant  liessie  Boone  for  two  thousand 
dollars  if  she  desired  it.''     Yes. 
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3.  Did  defeDclant  Bessie  Boone  decline  to  take  said  land  at 
two  thousand  dollars,  as  alleged  by  plaintiff?     A.  Xo. 

4.  Did  said  Bessie  Boone  decide  to  take  said  land  at  two 
thousand  dollars,  and  notify  plaintiff  and  said  Winborne  within 
a  reasonable  time  as  alleged  by  the  defendant  ?     Yes. 

5.  Did  said  defendant  Bessie  Boone  oft'er  to  pay  plaintiff 
said  two  thousand  dollars,  and  interest  and  expenses  as  alleged 
by  her  ?     Yes. 

6.  What  damage,  if  any,  is  plaintiff  entitled  to  recover? 
The  court  charged  the  jury  that  before  they  could  answer 

tlie  second  issue  "Yes,^'  the  defendant  must  satisfy  them  by 
strong,  clear  and  convincing  proof,  more  than  a  mere  prepon- 
derance of  evidence,  that  plaintiff's  promise  to  convey  the  land 
to  defendant  was  a  part  of  the  inducement  moving  Winborne 
to  execute  the  deed,  and  if  the  jury  found  that  the  promise 
was  the  inducement  for  making  the  deed,  they  would  answer 
the  second  issue  "Yes.'^  The  court  further  charged  that  if  it 
was  Winborne's  purpose  and  intention  to  sell  to  the  plaintiff 
anyhow  and  to  deliver  the  deed  whether  such  promise  was  given 
or  not,  and  it  was  not  a  trust  or  condition  attached  to  the  title, 
and  not  intended  as  such,  the  jury  would  answer  the  second 
issue  "'No."  The  court  further  substantially  instructed  tlie 
jury  that,  if  Winborne  did  not  exact  the  promise  from  the  plain- 
tiff as  a  condition  precedent  to  the  making  of  the  deed,  and 
Winborne  did  not  annex  any  such  condition  or  trust  to  tlie 
transmission  of  the  title  or  the  delivery  of  the  deed,  the  jui-y 
should  answer  the  second  issue  '"'No." 

The  jury  answered  the  second  issue  "Yes"  and  they  have 
thereby  found  as  follows:  That  W.  E.  Sykes  made  the  promise 
and  that  it  was  the  inducement  for  making  the  deed  '"^^  ami 
was  annexed  at  the  time  of  preparing  and  executing  the  deed, 
as  a  condition  and  trust  to  the  transmission  of  the  legal  title. 

Why  did  not  the  facts  thus  found  create  a  valid  parol  trusL 
in  favor  of  the  plaintiff  which  is  enforceable  in  a  court  of 
equity?  We  think  they  did.  It  is  familiar  learning  that  a 
trust  may  be  created  in  any  one  of  the  four  modes :  1.  Yty 
transmission  of  the  legal  estate,  when  a  simple  declaration  will 
raise  the  use  or  trust;  2.  By  a  contract  based  upon  valuable 
consideration,  to  stand  seised  to  the  use  or  in  trust  for  another; 
3.  By  covenant  to  stand  seised  to  the  use  of  or  in  trust  for 
another  upon  good  consideration;  4.  When  the  court  by  its  de- 
cree converts  a  party  into  a  trustee  on  the  ground  of  fraud  : 
Wood  V.  Cherry,  73  N.  C.  110. 
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The  trust  in  this  case  comes  within  the  first  class,  as  a 
declaration  of  trust  was  made  at  the  time  of  the  execution  of 
the  deed  and  the  conveyance  of  the  legal  estate.  A  trust  when 
so  declared  is  not  within  the  statute  of  frauds:  Pittman  v. 
Pittman,  107  N.  C.  159,  12  S.  E.  61.  Xor  does  it  require  a 
consideration  to  support  it.  If  the  declaration  is  made  at  or 
before  the  legal  estate  passes,  it  will  be  valid  even  in  favor  of 
a  mere  volunteer:  Blackburn  v.  Blackburn,  109  N".  C.  488,  13 
S.  E.  937;  Pittman  v.  Pittman,  107  N.  C.  159,  12  S.  E.  61. 

We  are  unable  to  distinguish  this  case  in  principle  from  the 
many  cases  decided  in  this  court,  where  purchases  have  been 
made  at  public  or  judicial  sales,  and  the  purchaser  who  paid 
the  money  out  of  his  own  funds  agreed  to  hold  the  land  sub- 
ject to  the  right  of  the  person,  whose  land  he  bought,  to  have 
a  reconveyance  of  the  legal  title  upon  repayment  of  his  outlay. 
In  all  such  cases  it  has  been  held  that  there  was  a  valid  parol 
trust  created  in  favor  of  the  former  owner  of  the  ^^^  land: 
Cobb  V.  Edwards,  117  N.  C.  244,  23  S.  E.  241;  Shields  v. 
Whitaker,  82  N.  C.  516;  Mulholland  v.  York,  82  N.  C.  510; 
Shelton  v.  Shelton,  58  N.  C.  292;  Owens  v.  Williams,  130  N. 
C.  165,  41  S.  E.  93. 

It  is  true  that  in  some  of  these  cases  the  purchaser  acquired 
the  land  at  an  undervalue  because  he  was  known  to  be  buying 
for  the  benefit  of  the  defendant  in  the  execution,  but  if  it  is 
necessary  that  any  equitable  element  should  be  involved  in 
order  to  create  a  valid  trust,  we  have  that  element  in  this  case, 
as  the  jury  have  necessarily  found,  under  the  evidence  and 
the  charge  of  the  court,  that  the  plaintiff  obtained  the  deed 
by  reason  of  his  solemn  promise  and  engagement  to  convey  to 
the  defendant  upon  payment  of  the  purchase  money,  and  that 
this  promise  was  a  condition  precedent  annexed  at  the  time 
of  the  execution  of  the  deed  and  was  Avhat  induced  Winborno 
to  sell  and  convey  to  the  plaintiff.  It  was  substantially, 
therefore,  a  part  of  the  consideration  for  the  conveyance,  and 
it  would  be  unconscionable  and  against  equity  for  the  plain- 
tiff to  take  advantage  of  the  deed  and  to  insist  upon  holding 
the  legal  title  acquired  thereunder,  and  refused  to  perform  the 
promise  he  made  in  order  to  procure  the  execution  of  the  deed. 
The  case,  in  this  view  of  it,  is  quite  as  strong  as  those  in  which 
this  court  has  frequently  interfered  in  behalf  of  parties  seeking 
to  attach  a  parol  trust  to  the  legal  estate  and  to  have  it  en- 
forced by  a  conveyance  of  the  same. 
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The  case  of  Cloninger  v.  Summit,  55  N.  C.  513.  presents  a 
striking  analogy  to  this  case.  In  that  case  the  defendant  had 
agTeed  with  the  owner  of  tiie  land,  when  the  latter  conveyed 
the  legal  title  to  him,  that  he  would  hold  it  subject  to  the 
right  of  a  third  party,  to  whom  the  owner  had  theretofore  made 
a  bond  for  title,  to  have  a  conveyance  of  the  title  upon  pay- 
ment of  the  amount  specified  in  the  bond.  That  was  held  to 
be  a  valid  parol  trust  which  the  court  enforced  and  in  its  es- 
sential features  the  case  is  like  the  one  now  under  decision. 
^^  It  is  trae  the  defendant  had  by  procuring  possession  of  the 
bond  for  title  induced  the  owner  to  convey  to  him,  but  in  this 
case  the  plaintiff  obtained  the  deed  and  conveyance  of  the  legal 
title  by  a  promise  to  hold  in  trust  for  J\Iiss  Boone,  to  whom 
Winborne  had  previously  promised  the  refusal  of  the  land  or 
an  option  to  buy  it.  Though  there  may  be  a  slight  distinction 
between  the  two  cases,  we  see  no  legal  difference. 

But  the  language  of  this  court  in  the  case  of  Cousins  v.  "Wall, 
56  N.  C.  45,  is  conclusive  against  the  plaintiff.  In  that  case 
the  owner  of  the  land  was  under  a  contract  to  convey  to  the 
plaintiff  the  land  in  controversy  and,  instead  of  doing  so,  he 
conveyed  it  to  the  defendant,  who  paid  the  purchase  money  out 
of  his  own  funds,  but  at  the  time  of  the  execution  of  the  deed 
he  agreed  to  convey  to  the  plaintiff  upon  payment  of  the  amount 
of  the  purchase  money. 

In  commenting  upon  these  facts  and  after  referring  approv- 
ingly to  the  case  of  Cloninger  v.  Summit,  55  N.  C.  513,  Battle, 
J.,  for  the  court,  says :  '^By  paying  his  money  and  taking  the 
legal  title  to  himself,  defendant  held  the  legal  title  in  trust  to 
secure  the  repayment  of  the  purchase  money,  and  then  in  trust 
for  the  plaintiff.  The  defendant  never  contracted  to  sell  or 
convey  the  land,  or  any  interest  therein,  to  plaintiff;  for,  at 
the  time  of  the  agreement,  he  had  no  title  or  interest  in  the 
land,  and  it  was  only  by  the  force  of  the  agreement  that  he 
was  permitted  to  take  the  legal  title,  and  by  the  same  act  he 
took  it  in  trust  for  the  plaintiff.  It  is  manifest  that  the  statute 
of  frauds  does  not  apply." 

In  Dennison  v.  Goehring,  7  Pa.  St.  175,  47  Am.  Dec.  505, 
the  conveyance  had  been  made  to  a  person  who  himself  paid 
the  purchase  money,  but  the  parol  trust  was  declared  for  an- 
other, who  happened,  it  is  true,  to  be  the  child  of  the  bar- 
gainor. It  was  held  that  the  trust,  though  voluntary,  was  valid 
and  enforceable  in  equity.  The  fact  that  the  beneficiary  was 
the  child  of  the  bargainor  was  not  at  all  controlliii"-  in  ^''*^  tho 
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decision  of  the  case,  but  the  reason  of  the  decision  was  that 
the  trust,  having  been  declared  at  the  time  the  legal  title 
])assed,  and  being  therefore,  an  executed  or  perfected  trust, 
as  distinguished  from  an  executory  trust,  or  one  arising  out 
of  an  executory  agreement,  the  court  would  enforce  it  even 
in  favor  of  a  volunteer,  or  without  any  consideration  moving 
from  the  beneficiary  to  support  it.  In  that  case,  Gibson,  C. 
J.,  says:  "The  books  are  full  of  decrees  in  favor  of  children, 

and  volunteers When  the  legal  estate  has  passed  by  a 

conveyance  in  which  a  trust  is  distinctly  declared,  the  trustee 
will  not  be  allowed  to  set  up  want  of  consideration  to  defeat 
it:  James  v.  ]\[orey,  2  Cow.  246,  14  Am.  Dec.  506,  507." 

It  is  true  that  all  trusts  are  in  a  certain  sense  executory — 
that  is,  the  beneficiary  is  under  the  necessity  of  coming  into 
the  court  and  invoking  its  equitable  jurisdiction  for  the  en- 
forcement of  the  trust,  and  for  this  reason  Lord  Hardwick  at 
one  time  declared  that  there  was  no  such  distinction  as  i:hat 
asserted  between  executed  and  executory  trusts;  but  from  this 
position  he  was  forced  afterward  to  recede  and  he  finally  aban- 
doned it:  Exel  v.  Wallace,  2  Ves.  Sr.  318:  Bastard  v.  Proby, 
2  Cox,  8.  And  now  it  is  held  that  there  never  was  a  time 
when  there  was  not  a  substantial  difference  between  executed 
and  executory  trusts  in  this  respect — ^that  is,  that  one  is  good 
in  favor  of  a  volunteer  and  the  other  is  not.  An  executed 
trust,  tlierefore,  if  declared  at  the  time  the  legal  estate  passes 
under  the  deed,  will  be  enforced  even  without  a  consideration : 
Ellison  V.  Ellison,  6  Ves.  656;  White  &  Tudor's  Leading  Cases, 
4th  Am.  ed,,  382;  Adams'  Equity,  71);  Eead  v.  Long,  4  Yerg. 
68;  Wyehe  v.  Green,  16  Ga.  49;  Fletcher  v,  Eletcher,  4  Hare, 
73. 

In  I'ittman  v.  Pittman,  107  N".  C.  163,  12  S.  E.  61,  Shep- 
herd, C.  J.,  gives  a  very  full  and  accurate  statement  of  tlie 
law  with  reference  to  such  trusts.  He  says:  "Trusts  and 
-"*"  uses  were  raised  in  the  same  manner,  and  if  a  feoirment 
was  made  without  consideration,  a  use  resulted  to  the  feolfer, 
unless  the  use  or  trust  was  declared  at  the  time  of  the  con- 
veyance. Now,  it  must  be  observed  that  no  consideration  was 
necessary  to  a  feolfmcnt.  The  conveyance  itself  raised  the  use 
and  separated  it  from  the  legal  estate.  The  use  so  raised  would, 
however,  as  we  have  said,  m  the  absence  of  a  consideration,  re- 
sult to  tlie  feoffer,  unless  declared  at  tlic  time  of  the  feoffment, 
and  this  declaration  miglit  be  voluntarily  made  by  parol,  either 
in  favor  of  the  feolfee   or  a  third  person.     But  there  was  a 


Feb.  1903.]  Sykes  v.  Boone.  625 

great  difference  in  this  respjct  between  a  conveyance  which 
operated  by  transmitting  the  possession,  and  tlie  covenant  to 
stand  seised,  which  had  no  operation  but  by  the  creation  of  a 
new  use;  and  as  this  use  was  raised  by  equity,  and  equity  never 
acts  without  a  consideration,  a  consideration  was  always  neces- 
sary to  the  transfer  of  the  interest  by  this  conveyance ;  whereas, 
in  the  case  of  a  feoffment  or  fine,  the  use  arises  upon  the  con- 
veyance itself It  seems,  therefore,  that  at  common  law, 

only  the  solemn  conveyance,  by  livery  or  record,  could  raise  the 
use  by  its  own  virtue,  and  dispense  with  the  deed  declaring  it, 
as  well  as  the  consideration  for  raising  it:  Eoberts  on  Fraud, 
92.  It  appears,  then,  that  at  common  law  no  use  or  trust  can 
be  raised  in  lands  without  a  consideration,  except  in  the  single 
instance  of  a  conveyance  operating  by  transmutation  of  pos- 
session the  character  of  the  conveyance  alone  being  sufficient 
to  raise  the  use,  and  to  dispense  with  the  necessity  for  a  con- 
sideration." 

When  the  principles  thus  laid  down  by  this  court  are  ap- 
plied to  the  facts  of  this  case,  we  do  not  see  why  the  promise 
made  by  the  plaintiff  to  Winborne  in  behalf  of  the  defendant, 
at  the  time  the  legal  title  passed  to  him,  was  not  a  valid  and 
enforceable  trust.  Ko  good  reason  has  been  suggested  to  us 
^'^^  why  this  case  should  be  excepted  from  the  operation  of  tiie 
principles  usually  applicable  to  cases  of  its  Kind, 

We  do  not  think  that  the  decision  in  King  v.  Kincey,  36 
N.  C.  187,  36  Am.  Dec.  40,  militates  against  the  views  we  have 
expressed.  The  agreement,  there,  was  made  at  the  time  of  re- 
ceiving the  deed  and  was  purely  voluntary.  The  deed  was  not 
procured  by  reason  of  the  promise;  indeed,  a  reconveyance  was 
not  contemplated  by  the  parties  at  the  time  the  deed  was  exe- 
cuted. Besides,  the  plaintiff  had  two  years  within  which  to 
redeem  the  land  and  failed  to  avail  himself  of  the  offer  of  the 
defendant  and  the  relief  seems  to  have  been  denied  upon  that 
ground. 

The  assignment  of  error  as  to  the  ruling  of  the  court  upon 
the  admissibility  of  testimony  and  the  refusal  to  give  the  plain- 
tiff's iirst  and  seventh  prayers  for  instructions  involve  the  same 
question  as  the  one  we  have  already  discussed,  and  cannot  there- 
fore be  sustained.  We  understand  that  the  instruction  re- 
quested in  the  plaintiff's  fifth  prayer  was  given  by  the  court, 
or  it  was  at  least  suljstaiitially  given  to  the  jury,  and  that  was 
sufiicicnt. 

Am.  St.  Eep.,  Vol.  95—40 
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The  sixth  prayer  was  properly  refused.  The  question  was 
whether  the  trust  had  been  declared  at  the  time  the  legal  title 
passed  to  the  plaintiff.  The  promise  could  have  become  a  part 
of  the  consideration  even  after  the  terms  of  the  purchase  had 
been  agreed  upon.  It  was  a  superadded  consideration,  and  the 
jury  found,  under  proper  instructions  from  the  court,  it  was 
part  of  the  consideration  and  inducement  for  making  the  deed. 

We  conclude  upon  a  review  of  all  of  the  authorities  that 
there  was  a  valid  trust  declared,  at  the  time  of  the  convey- 
ance of  the  legal  estate  froin  Miss  Vaughan,  in  favor  of  the 
defendant,  and  she  is  entitled  to  have  the  same  enforced  by  the 
conveyance  to  her  of  the  legal  title. 

The  parol  trust  is  enforceable  not  in  the  court  of  honor 
^^*  alone,  as  the  plaintiff's  counsel  contended,  but  in  the  forum 
of  conscience  where  right  and  equity  are  administered  in  ac- 
cordance with  those  well-established  principles  which  have  been 
found  to  be  best  calculated  to  do  justice  between  the  parties, 
and  to  compel  by  legal  methods  and  procedure  the  fulfillment 
of  solemn  engagements. 

We  believe  that  the  result  reached  in  this  case  is  not  only 
just,  but  that  any  other  interpretation  of  the  facts  of  the  case, 
with  reference  to  their  legal  character  and  efficacy,  woiild  be 
in  contravention  rather  than  in  fulfillment  of  the  provisions  of 
the  statute,  for  it  has  been  well  said  that  it  is  not  easy  to  see 
how  such  a  trust  could  be  established  except  by  parol  evidence, 
and  that  if  such  evidence  were  not  competent  "a  statute  made 
to  prevent  frauds  would  become  a  most  potent  instrument 
whereby  to  give  them  success":  Bispham's  Equity,  sec.  95. 

The  questions  as  to  the  tender  of  the  purchase  money  by  the 
defendant  before  the  suit  was  brought  and  as  to  the  costs  in 
the  case,  have  both  been  settled  against  the  plaintiff:  Cotton 
Mills  V.  Abernathy,  115  N.  C.  402,  20  S.  E.  522;  Martin  v. 
Bank,  131  N.  C.  121,  42  S.  E.  558.  There  is  no  error  in  the 
rulings  and  judgment  of  the  court  below. 

Per  Curiam.     Judgment  affirmed. 


Under  the  Statute  of  Frauds,  the  existence  of  a  direct  or  express 
trust  in  lands  cannot  be  established  by  parol:  Johnson  v.  Calnan, 
19  Colo.  168,  41  Am.  St.  Eep.  224,  34  Pac.  905.  See,  also,  Orth 
V.  Orth,  145  Ind.  184,  57  Am.  St.  Rep.  185,  42  N.  E.  477,  44  N.  E. 
17;  Smith  v.  Peacock,  114  Ga.  691,  88  Am.  St.  Eep.  53,  40  S.  E. 
757.  But  a  trust  which  arises  by  operation  of  law  is  not  within  the 
statute,  and  may  be  established  by  parol:  Haney  v.  Legg,  129  Ala. 
619,  87  Am.  St.  Eep.  81,  30  South.  34.  See,  too,  Talbott  v.  Barber, 
11  Ind.  App.  1,  54  Am.  St.  Eep.  491,  38  N.  E.  487j  note  to  Jacksou 
V.    Cleveland,  90  Am,   Dec.    272-274. 
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HAVEN'S  V.  BANK  OF  TAEBOEO. 

[132  N.   C.   214,  43   S.  E.  639.] 

A  CORPORATION  IS  ANSWERABLE  for  the  Acts  and  Neg- 
lects of  Its  Agents  while  engaged  in  the  business  of  the  agency  to 
the  same  extent  and  under  the  same  circumstances  that  a  natural 
person  is  charged  with  the  acts  and  neglects  of  his  agents,  (p. 
630.) 

A  BANK  IS  ANSWERABLE  for  the  Acts  of  Its  Cashier  done 
within  the  apparent,  though  not  within  the  real  scope  of  his  agency. 
(p.   630.) 

CORPORATIONS— Liability  of  for  Stock  Certificate  Issued 
Without  Authority. — If  the  president  of  a  banking  corporation  signs 
blank  certificates  of  stock  and  leaves  them  with  the  cashier  to  be 
filled  out  in  the  name  of  the  purchasers  when  called  for,  and  the 
cashier  issues  a  certificate  to  himself,  using  a  blank  so  signed,  and 
borrows  money  thereon  of  a  person  innocent  of  his  fraud,  the  cor- 
poration is  liable  to  the  lender  for  the  value  of  such  stock  not 
exceeding  the  amount  of  the  debt  secured  thereby,     (p.  631.) 

CORPORATION — Stock — Notice,  When  not  Imported  by  Cer- 
tificate.— The  fact  that  a  certificate  of  stock  recites  that  it  is  trans- 
ferable only  on  the  stock-book  of  the  corporation  does  not  charge 
one  who  loans  money  on  it  as  collateral  security  with  notice  of  any 
defect  in  the  title  of  the  borrower,  who  is  named  in  such  certificate 
as  the  holder  of  the  stock  therein  specified,     (p.  635.) 

CORPORATE  STOCK— Bona  Fide  Purchaser  of,  Who  is. — 
One  is  not  deprived  of  his  character  of  bona  fide  purchaser  of  stock 
in  a  corporation  by  the  fact  that  the  certificate  is  not  surrendered 
and  the  transfer  noted  on  the  books  of  the  corporation,  though  such 
certificate  declares  that  it  is  transferable  only  on  the  books  of  the 
corporation,     (p.   635.) 

Action  by  Lucy  E.  Havens  against  the  defendant  bank  to  re- 
cover the  value  of  thirteen  shares  of  stock  issued  to  James  G-. 
]\Iehegan,  and  received  by  her  from  him  as  security  for  a  loan. 
The  defendant  corporation  was  formed  in  1895,  and  thence  and 
until  October,  1897,  John  F.  Shackelford  was  its  president  and 
James  G.  Mehegan  its  cashier.  Its  capital  stock  was  not  to 
be  less  than  twenty-five  thousand  dollars,  and  it  had  authority 
to  increase  the  stock  to  ten  times  that  sum.  The  president 
signed  a  number  of  blank  certificates  of  stock  and  placed  them 
in  a  safe  under  the  control  of  the  cashier,  to  be  filled  out  in 
the  name  of  the  purchasers  when  called  for.  One  of  these  cer- 
tificates so  signed  the  cashier  made  out  in  favor  of  himself  with- 
out any  authority  and  without  the  knowledge  of  any  officer  of 
the  corporation,  and  also  without  paying  anything  therefor.  On 
this  certificate  he  borrowed  of  the  plaintiff  five  hundred  dol- 
lars and  indorsed  and  delivered  it  to  her  as  security.  The  cer- 
tificate and  the  indorsement  thereof  were  as  follows: 
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"Number  10.  Shares  13. 

"THE  BANK  OF  TARBORO. 

"Tarboro,  N".  C. 
"This  certifies  that  Jas.  G.  Mehegan  is  the  owner  of  thirteen 
shares  of  the  capital  stock  of 

"The  Bank  of  Tarboro, 
transferable  only  on  the  books  of  the  corporation  in  person  or 
by  attorney  on  surrender  of  this  certificate. 

"In  witness  whereof,  the  president  and  cashier  have  hereto 
subscribed  their  names  and  caused  tbe  corporate  seal  to  be 
hereto  affixed  at  Tarboro,  N.  C,  this  22d  day  of  November, 
1895.  JOHN  F.  SHACKELFORD, 

"President. 
"JAS.  G.  MEHEGAN, 

"Cashier, 
"That  there  appeared  on  the  back  of  said  certificate  the  fol- 
lowing entries  and  indorsements,  to  wit: 

"  ^This  certificate  is  subject  to  an  assessment  of  sixty  per  cent 
payable  on  call  of  board  of  directors. 

"  'JAS.  G.  MEHEGAN. 

"  Cashier.' 

"  Tor  value  received hereby  sell   and  transfer  and 

assign  to  the  shares  of  stock  within  mentioned,   and 

hereby  authorize to  make  the  necessary  transfer  on  the 

books  of  the  corporation. 

"  'Witness hand  and  seal,  this day  of ,  189 — 

" '  JAS.  G.  MEHEGAN. 

At  the  time  plaintiff  made  the  loan  and  received  the  cer- 
tificate there  was  a  by-law  of  the  corporation  of  which  she  had 
no  knowledge,  as  follows : 

"Certificates  of  stock  signed  by  the  president  and  cashier  may 
be  issued  to  stockliolders  and  the  certificates  shall  state  on  the 
face  thereof  that  the  stock  is  transferable  only  on  the  books 
of  the  bank,  and  Avhen  tlie  stock  is  transferred  the  certificate 
thereof  shall  be  returned  to  the  bank  and  canceled  and  pre- 
served, and  new  certificates  issued.  But  no  certificate  shall  be 
delivered  to  any  stockholder  until  his  stock  is  fully  paid.  Upon 
the  payment,  however,  of  the  first  assessment  of  forty  per  cent 
of  said  stock  tbe  same  shall  l)e  issued  in  the  name  of  each  share- 
holder as  he  sluill  have  subscribed  for  the  same,  and  retained 
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by  tlie  bank  until  the  same  is  fully  paid.  There  shall  be  issued 
to  said  stockliolders  a  certificate  certifying  the  number  of  shares 
of  capital  stock  tliat  said  shareholder  is  entitled  to  upon  a  pay- 
ment of  the  remaining  sixty  per  cent  of  the  par  value  of  said 
stock,  which  certificate  shall  state  in  its  face  the  amount  paid 
on  said  stock,  and  shall  be  assignable  and  transferable  in  the 
same  manner  as  lierein  provided  for  capital  stock,  and  shall  be 
signed  by  the  president  and  cashier." 

The  plaintiff  demanded  the  issuing  of  a  new  certificate  to 
lier,  which  the  bank  refused,  on  the  ground  that  the  certificate 
which  she  held  Avas  spurious  and  void.  The  trial  court  decided 
against  the  plaintiff  and  she  appealed. 

Gilliam  &  Gilliam,  for  the  plaintiff. 
John  L.  Bridgers,  for  the  defendant. 

218  WALKEE,  J.  It  appears  in  this  case  that  the  bank 
was  fully  authorized  by  its  charter  to  issue  the  certificate  of 
stock  in  question,  and  that,  so  far  as  the  face  of  the  certificate 
shows,  it  was  issued  in  accordance  with  the  provisions  of  the 
charter  and  the  by-laws  and  regulations.  The  plaintiff  loaned 
the  money  in  the  faith  .and  confidence  that  the  certificate  of 
stock  which  had  all  the  appearances  of  being  genuine  would 
constitute  a  valid  and  unimpeachable  security  in  her  hands 
for  the  money  borrowed  ^*^  by  Mehegan,  and  we  think  that, 
upon  well-established  principles,  she  had  the  right  to  so  re- 
gard it,  and  that  the  bank  must  pay  to  her  the  value  of  the 
stock  not  exceeding  the  amount  of  the  de])t,  although  it  was 
in  fact  issued  without  the  authority  and  contrary  to  the  bank's 
instructions  and  in  fraud  of  its  rights. 

The  president  and  secretary  signed  several  blank  certificates 
and  they  were  then  left  with  the  casbier,  Mehegan,  to  be  filled 
out  in  the  name  of  the  purchaser  of  the  stock  when  called  for 
by  them. 

The  fact  that  they  were  signed  by  the  president  gave  Me- 
hegan, the  cashier,  the  power  to  commit  the  fraud,  but  the 
opportunity  to  issue  the  spurious  certificate  was  afforded  by 
the  negligent  act  of  the  corporation  in  leaving  the  blank  cer- 
tificates with  Mehegan,  who  thereby  acquired  full  control  over 
them  and  the  bank  has  thus  become  the  author  of  the  fraud 
and  the  victim  of  its  OAvn  misplaced  confidence.  But  should 
tbe  plaintiff,  an  innocent  holder,  be  caused  to  suffer  for  what 
the  bank  itself  made  it  possible  for  him,  Mehegan,  to  do  ?     We 
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think  not.     The  decision  of  the  case  must  turn  upon  the  ap- 
plication of  a  simple  and  just  principle  of  the  law  to  its  facts. 

"Whenever  one  of  the  two  innocent  parties  must  suffer  by 
the  acts  of  a  third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  sustain  it":  Lickbarrow  v.  Mason,  2 
Term  Eep.  70. 

It  is  well  said  by  Lord  Holt  in  Hearn  v.  Nichols,  1  Salk. 
289,  "For  seeing  somebody  must  be  a  loser  by  this  deceit,  it  is 
more  reason  that  he  that  employs  and  puts  a  trust  and  con- 
fidence in  the  deceiver  should  be  a  loser  than  a  stranger." 

"Where  one  of  two  persons  must  suffer  loss  by  the  fraud 
or  misconduct  of  a  third  person,  he  who  first  reposed  a  con- 
fidence, or  by  his  negligent  conduct  made  it  possible  for  the 
-^^  loss  to  occur,  must  bear  the  loss" :  Wilmington  etc.  E.  E. 
Co.  V.  Ivitchin,  91  N.  C.  39. 

The  principle  has  a  striking  illustration  in  the  case  of  agency 
and  has  been  extended  to  the  acts  of  corporations,  as  we  will 
presently  see.  "The  rule  has  been  establislied  and  may  now 
also  be  stated  as  an  indisputable  principle  that  a  corporation 
is  responsible  for  the  acts  and  negligence  of  its  agents  while 
engaged  in  the  business  of  the  agency,  to  the  same  extent  and 
under  the  same  circumstances  that  a  natural  person  is  charge- 
able with  the  acts  and  negligence  of  his  agent,  and  'There  can 
be  no  doubt,'"  says  Lord  Chancellor  Cranworth  in  Eanger  v. 
Great  Western  Ey.  Co.,  5  H.  L.  Cas.  8C,  87,  'that  if  the  agents 
employed  conduct  themselves  fraudulently  so  that  if  they  had 
been  acting  for  private  employers  the  person  for  whom  they 
were  acting  would  have  been  affected  by  their  fraud,  the  same 
principles  must  prevail  where  the  principal  under  whom  the 
agent  acts  is  a  corporation' " :  ISTew  York  etc.  E.  E.  Co.  v. 
Schuyler,  34  N".  Y.  50. 

There  is  no  good  reason  for  holding  that  this  bank  is  not 
legally  responsible  for  the  fraudulent  acts  of  the  cashier  Me- 
hegan  upon  the  ground  that  at  the  time  he  delivered  the  cer- 
tificate to  the  plaintiff  he  was  not  in  the  performance  of  his 
master's  business,  but  was  acting  for  and  in  behalf  of  him- 
self and  outside  the  scope  of  his  agency.  This  would  be  true 
as  to  all  fraudulent  acts  and  as  to  all  acts  done  not  strictly 
within  the  line  of  duty.  The  correct  principle  is  that  it  will 
be  quite  sufficient  to  charge  the  employer  with  the  liability,  if 
all  the  acts  of  the  employe  are  done  within  the  apparent,  though 
not  real,  scope  of  his  agency. 
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In  the  case  of  Western  IMaryland  R.  E.  Co.  v.  Franklin  Bank, 
CO  ]\Id.  36,  where  the  question  is  fully  discussed,  the  court  uses 
this  language:  "It  may  be  conceded,  and  was  doubtless  the  case, 
that  the  agent  had  no  authority  in  fact  to  issue  such  certificate; 
he  had  no  real  authority  as  between  himself  and  his  principal, 
or  ^-^  other  parties  conusant  of  the  facts,  for  doing  the  par- 
ticular acts  complained  of,  but  the  company  by  its  own  act  and, 
as  it  turned  out,  misplaced  confidence,  placed  the  agent  in  the 
position  to  do,  and  procure  to  be  done,  that  class  of  acts  to 
which  the  particular  act  in  question  belongs;  and  in  such  case 
where  the  particular  act  in  question  is  done  in  the  name  of 
and  apparently  in  behalf  of  the  principal,  the  latter  must  bo 
answerable  to  innocent  parties  for  the  manner  in  which  tlw 
agent  has  conducted  himself  in  doing  the  business  confided  to 
him.  Upon  no  other  principle  could  the  public  venture  to  deal 
with  an  agent.  In  such  case  the  apparent  authority  must 
stand  as  and  for  real  authority."  And  again :  "Where  he  is- 
sued such  a  certificate  and  delivered  it  to  a  third  party,  who 
acted  without  knowledge  and  in  good  faith,  paying  value  for 
it,  such  party  had  the  right  to  act  upon  the  presumption  that 
the  representations  of  such  certificates  were  truthful,  and  not 
false  and  fraudulent.  Having  confided  to  him  the  said  trust 
of  executing  the  business,  the  agent  was  held  out  to  the  public 
as  competent,  faithful  and  worthy  of  confidence;  and  though 
he  deceived  both  his  principal  and  the  public,  by  forging  and 
issuing  false  certificates,  it  is  but  reasonable  that  the  principal, 
who  placed  him  in  the  position  to  perpetrate  the  wrong  should 
l>ear  the  loss." 

But  a  decision  was  made  upon  substantially  the  same  facts 
that  we  have  in  this  case  in  favor  of  the  holder  of  such  a  cer- 
tificate in  the  case  of  Titus  v.  Great  Western  etc.  Eoad  Co.,  (51 
N.  Y.  237,  in  which  it  was  said :  "Where  the  treasurer  of  a  cor- 
poration upon  the  faith  and  pledge  as  collateral  of  spurious  cer- 
tificates, drawn  up  and  executed  in  the  form  and  manner  pre- 
scribed by  the  by-laws  (signature  of  the  president  having  been 
negligently  affixed),  purporting  on  its  face  to  be  of  stock  owned 
by  the  treasurer,  obtained  a  loan  of  one  acting  in  good  faitli 
and  in  ignorance  of  the  fraud,  there  being  nothing  upon  the 
face  of  the  certificate  to  notify  the  lender  of  any  defect  in  the 
^^^  title,  the  corporation  is  liable  to  the  holder  for  the  value 
of  the  stock,  if  the  stock  of  the  company  had  been  issued  up 
to  the  full  limit  fixed  by  the  charter." 
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The  case  of  Titus  v.  Great  Western  etc.  Eoad  Co.,  61  IST.  Y. 
237,  has  been  cited  with  approval  in  many  courts  in  this 
country  and  the  principles  therein  stated  and  applied  meet 
with  our  unqualified  approval  as  being  those  most  consonant 
with  reason  and  justice,  and  we  do  not  see  why  it  should  not  be 
decisive  of  this  case.  Among  the  many  cases  sustaining  the 
principle  of  that  decision  we  cite  the  following :  Holbrook  v. 
Xew  Jersey  Zinc  Co.,  57  N.  Y.  616;  Bridgeport  Bank  v.  New 
York  etc.  E.  E.  Co.,  30  Conn.  231 :  Allen  v.  South  Boston  II. 
E.  Co.,  150  Mass.  200,  15  Am.  St.  Ecp.  185,  22  N.  E.  917: 
Craft  V.  South  Boston,  150  I\rasR.  207,  22  N.  E.  920;  Fifth 
Avenue  Bank  v.  Forty-Second  Street  etc.  Ferry  Co.,  137  X.  Y. 
321,  33  Am.  St.  Eep.  712,  33  ^T.  E.  378;  People's  Bank  v. 
Kurtz,  99  Pa.  St.  349,  44  Am.  Eep.  112 ;  Manhattan  Beach  Co. 
V.  Earned,  27  Fed.  486;  Cincinnati  etc.  E.  E.  Co.  v.  Citizens' 
Nat.  Bank,  56  Ohio  St.  351,  47  N.  E.  249 ;  Clark  on  Corpora- 
tions, 438;  Mechem  on  Agency,  sec.  717. 

We  do  not  think  there  was  anything  in  the  face  of  the  certifi- 
cate to  cause  the  plaintiff  to  suspect  any  fraud  when  she  took 
it  as  collateral  security  for  the  loan  to  Mehegan.  The  mere 
fact  that  it  was  issued  in  the  name  of  Mehegan,  we  have  seen, 
was  not  sufficient  for  this  purpose,  and  the  requirement  that 
it  should  be  transferable  on  the  books  of  the  bank  cannot  in 
our  opinion,  have  any  such  effect.  As  the  principle  govern- 
ing in  such  cases  is  so  clearly  and  forcibly  stated  in  the  case 
of"  McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Eep. 
341,  we  quote  at  length  from  that  decision:  "The  mere  posses- 
sion of  chattels,  by  whatever  means  acquired,  if  there  be  no 
other  evidence  of  property  or  authority  to  sell  from  the  true 
owner,  will  not  enable  the  possessor  to  give  a  good  title.  But 
if  the  owner  intrusts  to  another,  not  merely  the  possession  oi 
the  property,  but  also  written  evidence,  over  his  own  signa- 
ture, of  title  thereto,  and  of  an  unconditional  power  of  dispo- 
sition ^^^  over  it,  the  case  is  vastly  different.  There  can  be  no 
occasion  for  the  delivery  of  such  documents,  unless  it  is  in- 
tended that  they  shall  be  used,  either  at  the  pleasure  of  the  de- 
positary or  under  contingencies  to  arise.  If  the  conditions 
upon  which  this  apparent  right  of  control  is  to  be  exercised 
are  not  expressed  on  the  face  of  the  instrument,  but  remain  in 
confidence  between  the  owner  and  the  depositary,  the  case 
cannot  be  distinguished  in  principle  from  that  of  an  agent 
vt^ho  receives  secret  instriictions  qualifying  or  restricting  an 
apparently  absolute  power It    was    only    necessary    to 
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a  valid  transfer  as  between  the  parties,  that  the  assignment 
and  power  should  be  in  writing.  The  common  practice  oE 
passing  the  title  to  stock  b}^  delivery  of  the  certificate  with 
blank  assignment  and  power  has  been  repeatedly  shown 
and  sanctioned  in  cases  which  have  come  before  onr  courts. 
....  It  has  also  been  settled  by  repeated  adjudications  that, 
as  between  the  parties,  the  delivery  of  the  certificate  with 
assignment  and  power  indorsed  passes  the  entire  title,  legal 
and  equitable,  in  the  shares,  notwithstanding  that  by  the 
terms  of  the  character  or  by-laws  of  the  corporation  the  stock 
is  declared  to  be  transferable  only  on  its  books;  that  such 
provisions  are  intended  solely  for  the  protection  of  the  cor- 
poration, and  can  be  waived  or  asserted  at  its  pleasure,  and 
that  no  effect  is  given  to  them  except  for  the  protection  of  the 
corporation;  that  they  do  not  incapacitate  the  shareholder 
from  parting  with  his  interest,  and  that  his  assignment,  not 
on  the  books,  passes  the  entire  legal  title  to  the  stock,  sub- 
ject only  to  such  liens  or  claims  as  the  corporation  may  have 
upon  it,  and  excepting  the  right  of  voting  at  elections 

"By  omitting  to  register  his  transfer,  the  holder  of  the  cer- 
tificate and  power  fails  to  obtain  the  right  to  vote,  and  may 
lose  his  stock  by  a  fraudulent  transfer  on  the  books  of  the 
company,  by  the  registered  holder,  to  a  bona  fide  purchaser. 
But,  in  this  respect,  he  is  in  a  condition  analogous  to  that  of 
^^^^  the  holder  of  an  unrecorded  deed  of  land,  and  possesses  a  no 
less  perfect  title  as  against  the  assignor  and  others.  And 
he  would  have  no  action  against  the  corporation  for  allowing 
such  a  transfer  in  violation  of  his  rights.  He  also  takes  tlie 
risk  of  collection  of  dividends  by  his  assignor,  or  of  any  lion 
the  corporation  may  have  on  the  shares.  But  in  other  respects 
his  title  is  complete. 

The  holder  of  such  a  certificate  and  power  possesses  all  the 
external  indicia  of  title  to  stock,  and  an  apparently  unlimited 
power  of  disposition  over  it.  He  does  not  appear  to  have, 
as  is  said  in  some  of  the  authorities  cited,  concerning  the 
assignee  of  a  chose  in  action,  a  mere  equitable  interest,  which 
is  said  to  be  notice  to  all  persons  dealing  with  him  that  they 
take  subject  to  all  equities  latent  or  otherwise,  of  third  par- 
ties; but  apparently,  the  legal  title  and  the  means  of  transfer- 
rino-  such  title  in  the  most  effectual  manner.  Such,  then, 
being  the  nature  and  effect  of  the  documents  with  which  the 
plaintiff  intrusted  his  brokers,  what  position  does  he  occupy 
toward  persons  who,  in  reliance  upon  those  documents,  have 
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in  good  faith  advanced  money  to  the  hrokers  or  their  assigns 
on  a  pledge  of  the  shares?  When  he  asserts  his  title  and 
claims  as  against  them  that  he  could  not  be  deprived  of  hi& 
property  without  his  consent,  cannot  he  be  truly  answered 
that  by  leaving  the  certificate  m  the  hands  of  his  brokers, 
accompanied  by  an  instrument  bearing  his  own  signature, 
which  purported  to  be  executed  for  a  consideration,  and  to 
convey  the  title  away  from  him,  and  to  empower  the  bearer 
of  it  irrevocably  to  dispose  of  the  stock  he,  in  fact  'substituted 
his  trust  in  the  honesty  of  his  brokers  for  the  control  which 
the  law  gave  him  over  his  own  property,'  and  that  the  con- 
sequence of  a  betrayal  of  that  trust  should  fall  upon  him  who 
reposed  it,  rather  than  upon  innocent  strangers  from  whom 
the  brokers  were  thereby  enabled  to  obtain  their  money."  See, 
also,  Loring  v.  Salisbury  Mills,  125  Mass.  150;  Leyson  ^'^  v. 
Davis,  17  Mont.  220,  42  Pac.  775;  Stone  v.  Ilackett,  12  Gray 
(Mass.),  231. 

The  text-writers  are  equally  explicit  in  stating  the  doc- 
trine. Morawetz  on  Private  Corporations,  section  185,  says: 
"By  general  mercantile  usage,  shares  in  a  corporation  are  as- 
signable by  indorsement  and  delivery  of  the  certificate  issued  to 
the  owner  as  evidence  of  his  rights.  It  is  well  settled  thai:, 
after  a  certificate  for  shares  has  been  indorsed  by  the  holder, 
with  an  assignment  and  poAver  of  attorney  to  execute  a  trans- 
fer upon  the  stock-books  the  name  of  the  transferee  and  attor- 
ney being  loft  blank,  the  certificate  thus  indorsed  may  be 
passed  from  hand  to  hand,  and  the  last  holder  will  be  entitled 
to  fill  up  the  assignment  and  power  of  attorney,  and  complete 
the  transfer  by  entry  upon  the  books  of  the  company.  Stock 
certificates  of  all  kinds  have  been  constructed  in  a  way  to  in- 
vite the  confidence  of  business  men,  so  that  they  have  become 
the  basis  of  commercial  transactions  in  all  the  large  cities  of 
the  country,  and  are  sold  in  open  market,  the  same  as  other 
securities.  Although  neither  in  form  or  character  negotiable 
paper,  they  approximate  to  it  as  nearly  as  practicable.  If 
we  assume  that  the  certificates  in  question  are  not  diiferent 
from  those  in  general  use  by  corporations,  and  the  assump- 
tion is  a  safe  one,  it  is  easy  to  see  why  investments  of  this 
character  are  sought  after  and  relied  upon.  'Ko  better  form 
could  be  devised  to  assure  the  purchaser  that  he  can  buy  with 
safety.  He  is  told  under  the  seal  of  the  corporation,  that 
the  shareholder  is  entitled  to  so  mucli  stock,  which  can  bo 
transferred  on  the  books  of  the  corporation  in  person  or  by 
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attorney,  when  the  certificates  are  surrendered  but  not  other- 
wise. This  is  a  notification  to  all  persons  interested  to 
know  that  whoever  in  good  faith  bu3's  the  stock,  and  produces 
to  the  corporation  the  certificate,  regularly  assigned  with 
power  to  transfer,  is  entitled  to  have  the  stock  transferred 
to  him.  And  the  notification  goes  further,  for  it  assures  the 
'^^  holder  that  the  corporation  will  not  transfer  the  stock  to 
any  one  not  in  possession  of  the  certificate." 

It  follows,  therefore,  from  the  application  of  these  principles, 
which  are  sustained  by  the  highest  authority,  that  the  plain- 
tiff was  not  notified  in  any  way  by  tlie  certificate  itself  that 
it  had  not  been  regularly  issued;  nor  was  there  anything  on 
its  face  calculated  to  arouse  suspicion  or  inquiry  and  to  put 
her  on  her  guard.  She  was  therefore,  as  between  the  bank  and 
herself,  the  bona  fide  holder  for  value  of  the  certificate  with 
an  unimpeachable  title  thereto,  and  if  the  certificate  was  not 
an  overissue  of  stock,  she  is  entitled  to  a  transfer  of  it  on  the 
books  of  the  bank  and  to  a  new  certificate,  and  if  the  stock  of 
the  bank  has  been  issued  to  the  full  limit  authorized  at  the 
time,  which  appears  to  be  the  case  from  the  facts  agreed,  she 
is  entitled  to  recover  its  value  of  the  defendant :  Bank  v,  Lanier, 
11  Walk  369. 

The  defendants'  counsel  in  his  argument  before  us  relied 
on  the  case  of  ]\[oores  v.  Citizens'  Nat.  Bank,  111  U.  S.  156,  i 
Sup.  Ct.  Ecp.  345.  That  case  is  quite  different  from^  ours  in 
that  the  cashier  agreed  to  give  the  plaintiff  in  that  suit  a  certifi- 
cate of  stock  which  he  alleged  had  been  issued  to  himself, 
whereas  he  deposited  with  the  plaintiff  one  in  her  own  name, 
and  the  court  attached  great  iinportance  to  this  fact,  and  held 
that  it  was  notice  to  her,  and  rather  intimated  that  if  the  stock 
had  been  issued  in  the  cashier's  name  the  decision  would  have 
been  the  other  way.  The  defendants'  counsel  also  relied  on  tlio 
case  of  Farringion  v.  South  Boston  E.  E.  Co.,  150  Mass.  40G, 
15  Am.  St.  Eep.  222,  23  N.  E.  109,  but,  upon  examination  of 
the  facts  of  that  case,  we  find  that  they  are  substantially  tlie 
same  as  those  in  the  case  of  Moores  v.  Citizens'  Xat.  Bank,  111 
U.  S.  156,  4  Sup.  Ct.  Eep.  345.  We  think  that  those  cases  can 
easilv  be  distinguished  from  the  one  at  bar,  but  if  they  cannot 
be,  we  would  refuse  to  follow  them,  as  we  believe  that  the  prin- 
ciples we  have  laid  down  as  those  which  should  control  the  de- 
cision of  this  case  are  perfectly  sound  and  in  full  accord 
-2'^  with  reason  and  right.  "We  are  of  the  opinion  that  the 
adoption  of  any  other  principle  as  applicable  to  such  a  case 
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would  seriously  impair  the  integrity  of  business  transactions, 
and  by  destroying  public  confidence  in  such  securities  would 
prevent  the  free  and  untrammeled  dealing  in  stock  certificates 
and  other  paper  of  a  like  kind,  which  is  so  essential  to  the 
maintenance  of  their  value  and  usefulness  and  to  the  success 
of  many  important  and  legitimate  business  enterprises.  The 
effect  of  a  contrary  rule  would  indeed  be  very  baneful  and 
far-reaching.  It  is  better  to  stand  by  the  old  and  familiar 
principle,  and  place  the  loss  upon  the  one  whose  negligent, 
though  perhaps   innocent  act  brought  it  about. 

The  judgment  of  the  court  below  is  reversed  and  judgment 
will  be  entered  in  that  court  for  the  plaintiff  in  accordance  with 
the  facts  agreed  upon  by  the  parties  and  in  conformity  with 
the  principles  herein  set  forth. 

Per  Curiam.     Judgment  reversed. 


The  Conduct  of  a  Bank  Cashier  is  governed  by  the  ordinary  rules 
of  agency:  See  Taylor  v.  Commercial  Bank,  174  N.  Y.  181,  ante,  p. 
564,  66  N.  E.  726;  Campbell  v.  Manufacturers'  Nat.  Bank,  67  N". 
J.  L.  301,  51  Atl.  497,  91  Am.  St.  Eep.  438,  and  cases  cited  in  the 
cross-reference   note    thereto. 

Fraudulent  and  Overissued  Stock  is  the  subject  of  a  monographic 
note  to  First  Avenue  Land  Co.  v.  Parker,  87  Am.  St.  Eep.  847-860. 
If  the  secretary  of  a  corporation  makes  out  in  due  and  regular  form 
a  certificate  of  stock  purporting  to  be  signed  by  the  president  and 
treasurer,  and  countersigned  by  the  secretary^  and  to  which  the  cor- 
porate seal  is  affixed,  and  the  names  of  the  other  officers  are  forged 
and  the  issuing  of  the  certificate  is  unauthorized,  the  corporation  is 
answerable  to  a  bona  fide  holder  of  such  cert'ficate:  Fifth  Avenue 
Bank  v.  Forty-second  St.  etc.  Ky.  Co.,  137  N.  Y.  231,  33  Am.  St. 
Rep.  712,  33  IST.  E.  378.  See,  also,  Allen  v.  South  Boston  E.  R.  Co., 
150  Mass.  200,  15  Am.  St.  Eep.  185,  22  N.  E.  917;  Appeal  of  Kester- 
back,  127  Pa.  St.  601,  14  Am.  St.  Eep.  868,  18  Atl.  381;  and  com- 
pare Farrington  v.  South  Boston  E.  E.  Co.,  150  Mass.  406,  15  Am. 
St.  Eep.  222,    23    N.    E.    109. 
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AUSTIN"  V.  AUSTIN". 

[132  N.   C.  262,  43   S.   E.   827.] 

ESTATE  OF  DECEDENT — Res  Judicata.— An  Order  Direct- 
ing the  Sale  of  Real  Property  of  a  decedent  to  pay  specified  debts 
is  not  conclusive  of  the  existence  and  validity  of  those  debts  in 
favor  of  the  administrator  in  a  subsequent  proceedino:  between  him 
and  the  distributees  of  the  estate  for  the  settlement  of  his  accounts. 
(p.   640.) 

Action  by  the  administrator  of  tlie  estate  of  W.  H.  Austin. 
Judgment  for  the  plaintiff;  the  defendant  appealed. 

Redwine  &  Stack,  for  the  plaintiff. 

Adams  &  Jerome,  for  the  defendants. 

263  CONNOE,  J.  This  was  a  special  proceeding  instituted 
by  the  plaintiff  administrator  against  the  defendants,  distribu- 
tees of  his  intestate,  for  the  purpose  of  having  his  final  ac- 
count ^^^  audited  and  approved  and  a  final  settlement  of  the 
estate  of  his  intestate.  Upon  a  return  of  the  summons,  a 
portion  of  tlie  defendants  filed  their  answers  in  which  they 
allege  that  certain  items  of  credit  in  the  account,  for  whicli 
the  plaintiff  claimed  credit,  represented  cash  retained  by  him 
upon  notes  alleged  to  be  due  to  himself  against  his  intestate 
for  the  security  of  which  he  claimed  to  hold  mortgages  upon 
the  real  estate  of  his  intestate;  that  the  said  mortgages  were 
invalid  and  void,  without  any  consideration,  and  they  de- 
mand that  said  credits  be  not  allowed  the  plaintiff  in  his 
final  account. 

The  plaintiff  filed  a  reply  to  the  answer  denying  the  alle- 
gations in  regard  to  the  said  items  of  credit,  and  by  way  of 
further  reply  allege  that  '^there  was  a  special  proceeding  in- 
stituted in  the  said  county  and  state  on  the  fifteenth  day  of 
February,  1897,  for  the  purpose  of  obtaining  an  order  to  sell 
the  land  of  the  deceased,  W.  H.  Austin,  for  the  purpose  of 
creating  assets  to  pay  the  debts  of  the  said  deceased;  that  in 
the  petition  filed  in  said  proceeding  it  was  set  forth  tiiat 
there  were  three  mortgages  on  said  land,  it  being  the  land 
covered  by  the  mortgages  in  dispute  or  controversy  before 
the  court;  that  said  morlgagcs  or  the  notes  secured  thereby 
amounted  to  about  seven  hundred  dollars,  and  the  mortgages 
set  out  in  the  answer  as  being  void  are  two  of  the  mortgages  re- 
ferred to  in  the  petition  in  said  proceeding,  as  hereinbefore  re- 
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ferred  to;  that  in  said  special  proceeding  the  defendants  in  this 
cause  were  the  defendants  in  that  proceeding  and  were  legally 
made  parties  before  the  court;  that  the  defendants  contend- 
ing in  this  cause,  except  the  minor  defendants,  filed  no 
answer,  and  the  minor  defendants,  through  and  by  their 
guardian  ad  litem,  Iredell  Hilliard,  an  attorney  of  this  court, 
filed  an  answer  admitting  the  allegations  therein  made;  that 
the  summons,  petition,  answer,  orders  and  decrees  filed  in  the 
special  proceeding  hereinbefore  referred  to  arc  on  file  in  the 
^^^  office  of  the  clerk  of  this  court,  and  are  hereby  referred  to 
and  prayed  to  be  taken  as  a  part  of  the  replication."  The 
plaintiff  pleads  said  record  and  proceeding  as  an  estoppel,  and 
says  that  the  defendant  should  not  again  bring  into  litigation 
the  validity  of  said  mortgages  or  the  notes  secured  thereby. 

Upon  the  pleadings,  the  proceeding  having  been  duly  trans- 
ferred to  the  superior  court,  issues  were  submitted  to  the 
jury  upon  and  in  respect  to  the  matters  set  up  by  way  of 
estoppel  and  were  answered  in  the  affirmative,  and  judgment 
was  rendered  that  the  defendants  are  estopped  to  set  up  the 
matters  and  things  alleged  in  their  answer  in  respect  to  the 
validity  of  said  notes  and  mortgages  given  to  secure  the  same, 
from  which  the  defendants  appealed. 

Allegation  4  of  the  petition  filed  by  the  plaintiff  admin- 
istrator against  the  defendants,  heirs  at  law  of  his  intestate, 
for  the  purpose  of  obtaining  license  to  sell  the  real  estate  to 
make  assets,  is  in  the  following  language :  "That  the  per- 
sonal property  of  the  said  W.  H.  Austin  is  of  small  value, 
and  will  not  sell  for  more  than  one  hundred  or  one  hundred 
and  fifty  dollars,  and  will  not  be  nearly  sufficient  to  pay  the 
debts  of  the  intestate,  and  it  will  be,  and  is  now,  necessary 
to  sell  the  real  estate  above  described  to  make  assets  to  pay 
the  said  debts,  there  being  three  mortgage  debts  on  the  land 
above  described  amounting  to  more  than  seven  hundred  dollars 
in  addition  to  other  debts  not  secured  b}^  mortgages."  The  two 
items  referred  to  in  the  answer  represent  two  notes  and  mort- 
gages aggregating  six  hundred  and  fifty-seven  dollars  and  seven 
cents. 

We  think  that  there  was  error  in  the  court  in  holding  that, 
upon  the  record  and  findings  by  the  jury,  the  defendants  were 
estopped  to  deny  the  validity  of  the  notes  and  mortgages 
claimed  by  tlie  plaintiff  against  his  intestate.  The  case  of 
Latta  V.  Euss,  53  N.  C.  Ill,  would  seem  to  be  decisive  of  the 
question.     There,  the  contention  was  made,  as  it  is  here,  that 


Feb.  1903.]  Austin  v.  Austin.  639 

the  decree  by  which  the  land  was  sold,  and  to  which  the  de- 
visees were  ^*^^  parties,  concluded  them  as  to  the  amount  of  the 
debts,  etc.  The  court,  Pearson,  C.  J,,  says:  "We  do  not  concur 
with  his  honor  in  the  view  taken  by  him  of  the  question  reserved 
in  respect  to  the  effect  of  the  decree  giving  the  administratrix 
license  to  sell  the  lands.  The  decree  was  an  adjudication  that 
it  was  necessary  to  sell,  and  is  conclusive  in  favor  of  the 
title  acquired  by  the  purchaser,  but  it  is  not  conclusive  of  the 
question  of  debt  or  no  debt,  as  against  or  in  favor  of  creditors, 
or  as  against  or  in  favor  of  heirs" :  Finger  v.  Finger,  64  N".  C. 
183.  It  will  be  observed  that  in  Latta  v.  Kuss,  53  N.  C.  Ill, 
it  is  stated  that  "the  administratrix  filed  her  petition  setting 
forth  that  she  had  exhausted  the  personal  estate  and  that  there 
remained  a  certain  amount  of  debts  [stating  them]  unpaid, 
etc."  In  this  case  the  averment  is  that  the  "debts  are  three 
mortgage  debts  on  the  land  above  described  amounting  to 
more  than  seven  hundred  dollars  in  addition  to  other  debts  not 
secured  by  mortgage." 

It  would  therefore  seem  that  the  allegation  is  much  more 
definite  in  the  first  than  the  present  case.  In  this  case,  no 
answer  was  filed  by  the  adult  defendants.  The  infants  an- 
swered by  their  guardian  ad  litem,  admitting  the  allega- 
tions. The  plaintiff  contends  that  the  proceeding  in  Latta  v. 
Euss,  53  N.  C.  Ill,  was  conducted  under  the  statute  in  force 
prior  to  18C8,  the  date  at  which  our  judicial  system  was 
changed.  The  case  is  not  an  authority  which  should  be  fol- 
lowed by  us.  Eevised  Code,  chapter  46,  section  45  et  seq., 
prescribes  the  procedure  by  which  the  personal  representa- 
tive may  obtain  license  to  sell  real  estate  to  make  assets. 
Among  other  things  he  is  required  in  tlie  petition  to  set  forth 
"the  amount  of  the  debts  as  nearly  as  they  can  be  ascer- 
tained." The  same  requirement  is  made  by  section  1437  of 
the  code.  The  proceedings  subsequent  to  the  filing  of  the 
petition  are  substantially  the  same,  prior  to  and  since  1868. 
Jurisdiction  is  vested  in  difl^crcnt  courts,  but  the  same  de- 
fenses ^^^  are  open  to  the  heirs  under  both  systems  of  proce- 
dure. The  court  of  pleas  and  quarter  sessions  had  no 
equitable  powers,  except  when  expressly  conferred  by  statute: 
Thompson  v.  Cox,  53  N.  C.  311;  neither  has  the  clerk  "act- 
ing as  and  for  the  court"  any  jurisdiction  to  administer  equi- 
table relief,  but  defenses  may  te  interposed  raising  issues,  the 
ultimate  determination  of  which  in  the  superior  court  upon  the 
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cause  being  transferred,  will  involve  such  rights  and  remedies: 
Wood  V.  Skinner,  79  N.  C.  92. 

In  McBryde  v.  Patterson,  73  N.  C.  478,  Pearson,  C.  J., 
discussing  the  question  says :  "But  the  case  was  properly  in- 
stituted before  him  [the  clerk]  in  the  first  instance  by  the  pe- 
tition for  partition,  and  the  question  of  legal  and  equitable 
grounds  of  relief  raised  by  the  subsequent  pleadings,  which 
questions  be  had  no  power  to  dispose  of,  did  not  authorize  a 
judgment  dismissing  the  case:  Helms  v.  Austin,  116  N.  C.  751, 
21  S.  E.  556;  Vance  v.  Vance,  118  N".  C.  864,  24  S.  E.  768; 
Roseman  v.  Poseman,  127  N.  C.  494,  37  S.  E.  518.  While  the 
defendants  in  the  special  proceeding  may  file  an  answer  put- 
ting in  issue  the  existence  of  valid  debts,  and  thereby  raise 
issues  to  be  tried  by  the  court  in  term,  we  do  not  think  that 
they  were  required  to  do  so,  or  that  tlieir  failue  to  do  so  es- 
topped them  from  setting  up  the  contention  in  their  answer 
herein.  Tlie  only  purpose  of  the  proceeding  was  to  ascertain 
whether  it  was  necessary  in  the  then  condition  of  the  estate  to 
sell  the  real  estate  for  the  purpose  of  making  assets  to  pay 
debts.  The  estate  was  not  then  in  a  condition  for  final  settle- 
ment. We  think  that  the  principle  upon  which  Tyler  v.  Cape- 
hart,  125  N".  C.  G4,  34  S.  E.  108,  is  decided,  is  applicable  to  the 
facts  in  this  case.  A  judgment  is  decisive  of  the  points  raised 
by  the  pleadings,  or  which  might  properly  be  predicated  upon 
them,  but  does  not  embrace  any  matters  which  might  have  been 
brouglit  into  the  litigation,  or  causes  of  action  which  the  plain- 
tiffs have  joined,  but  which  in  fact  are  neither  joined  nor  em- 
braced -^'  in  the  pleadings" — citing  Williams  v.  Clouse,  91  X. 
C.  322;  Gregory  v.  Hobbs,  93  N".  C.  1;  Jones  v.  Beaman,  117 
N.  C.  259,  23  S.  E.  248.  In  the  last-mentioned  case  the  court 
say:  "The  judgment  can  be  conclusive  only  so  far  as  it  affects 
rights  presented  to  the  court  and  passed  upon." 

We  tliink  that  the  judgment  should  be  reversed  and  that 
the  superior  court,  in  term,  should  submit  appropriate  issues 
raised  by  the  answer  to  the  jury.  As  tlie  cause  is  now  in  the 
court,  we  think  that  it  should  retain  jurisdiction  and  dispose 
of  it.     Tliere  is   error. 


The  General  Hide  of  Res  Judicata  is  stated  in  White  v.  Ladd, 
41  Or.  324,  68  Pac.  731,  93  Am.  St.  Eop.  732,  and  cases  cited  in 
the  cross-reference  note  thereto.  Its  application  to  the  decrees  of 
probate  courts  ordering  the  sale  or  encumbrance  of  the  decedent's 
estate  is  considered  in  Grubb  v.  Gallowav,  203  Pa.  St.  236,  52  Atl. 
17G,  93  Am.  St.  Hep.  TGi,  and  cases  cited  in  the  cross-reference  note 
thereto. 


Teb.  1903.]     MoXeill  v.  Durham  etc.  E.  E.  Co.  641 


McNeill  v.  dueham  and  chaelotte  eaileoad 

COMPANY. 

[132   N.    C.    510,   44  S.    E.    34.] 

RAILWAY  COMPANIES.— Where  There  is  no  Lawful  Con- 
tract of  Passage,  the  only  right  which  a  person  on  a  train  can  claim 
against  a  railway  corporation  is  that  it  shall  not  willfully  or  wantonly 
injure  him.      (p.  642.) 

RAILWAY  CORPORATION— LiabUity  to  One  Riding  on  a 
Pass  Prohibited  by  Statute. — An  editor  of  a  newspaper  riding  on  a 
free  pass,  the  issuing  of  which  is  forbidden  by  statute,  cannot  re- 
cover of  the  railway  corporation  for  injuries  to  him  due  to  the  neg- 
ligence of  its  employes.  He  and  the  corporation  are  in  pari  delicto, 
and  the  courts  will  leave  them  to  settle  their  own  controversy  over 
damages  for  the  breach  of  a  contract  forbidden  by  law.     (p.  644.) 

Action  against  a  railway  company.  Judgment  for  the  plain- 
tiff;  the  defendant  appealed. 

U.  L.  Spence,  "W.  J.  Adams  and  Douglass  &  Simms,  for  the 
plaintiff. 

Guthrie  &  Guthrie,  Murchison  &  Johnson  and  H.  F.  Sea- 
well,  for  the  defendant. 

^^^  CLAEK,  C.  J.  This  is  an  action  of  tort  arising  out  of 
contract  for  personal  injuries  alleged  to  have  been  received  by 
the  plaintiff  April  6,  1900,  by  negligence  of  the  defendant 
while  travelling  on  its  road.  The  complaint  avers  that  the 
plaintiff  was  a  passenger  on  said  railroad  under  a  contract  by 
it  to  carry  the  plaintiff  for  a  valuable  consideration.  The  de- 
fendant in  its  answer,  among  other  things,  avers  that  the 
plaintiff  was  a  "trespasser  on  its  train  having  tendered  to 
defendant  no  ticket,  money  or  compensation  whatever  for  its 
fare,  only  a  free  pass  Avhich  had  expired  January  1st  previously 
by  its  own  limitation,"  and  which  further  had  on  its  back 
a,  stipulation  exempting  the  company  from  liability  under 
all  circumstances  for  injury  to  his  person  or  loss  or  damage  to 
his  baggage. 

°^^  The  plaintiff  testified  that  he  was  "editor  of  the  Carth- 
age Blade,'  a  newspaper  published  in  Carthage.  In  1899  I 
made  a  contract  with  the  defendant  to  publish  its  time-table  in 
my  paper  as  the  consideration  for  the  pass.  I  did  publish 
the  time-table  and  the  defendant  agi'eed  to  continue  the  con- 
tract and  renew  the  pass  for  1900."  It  is  true  he  said  he 
told  the  conductor  he  would  pay  the  fare,  but  upon  his  making 
Am.  St.  Rep.,  Vol.  95-41 
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the  above  statement  the  conductor  accepted  him  as  a  free  pas- 
senger. 

Upon  this  evidence  the  motion  for  judgment  as  of  nonsuit 
should  have  been  granted.  There  is  no  lawful  contract  of 
passage,  and  the  only  right  the  plaintiff  could  claim  against 
the  defendant  is  that  the  defendant  should  not  willfully  and 
wantonly  injure  him:  Cook  v.  Southern  Ey.  Co.,  128  X.  C. 
333,  38  S.  E.  925.  The  general  assembly  (Laws  1891,  c.  320, 
sec.  4),  provided  that  "If  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  directly  or  indirectly  by  any  special 
rate,  rebate,  drawback  or  other  device,  charge,  demand,  collect 
or  receive  from  any  person  or  persons  a  greater  or  less  compen- 
sation for  any  service  rendered  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property  subject  to  the  provisions 
of  this  act  than  it  charges,  demands  or  receives  from  any  other 
person  or  persons  for  doing  for  him  or  them  a  like  and  con- 
temporaneous service  in  the  transportation  of  a  like  kind  of 
traffic  under  substantial  similar  circumstances  and  condition, 
such  common  carrier  shall  be  deemed  guilty  of  unjust  discrim- 
ination.'^ Section  25  of  said  chapter  contains  the  exceptions 
which  permit  handling  free  and  at  reduced  rates  property  of 
the  United  States,  state  or  municipal  governments,  or  for 
charitable  purposes,  or  to  or  from  fairs  and  at  exhibits  thereat, 
and  permits  "the  free  carriage  of  destitute  and  homeless  per- 
sons transported  by  charitable  societies,  and  the  necessary 
agents  employed  in  such  transportation,  or  the  free  transpor- 
tation of  persons  traveling  in  the  interest  of  ®^^  orphan 
asylums  or  any  department  thereof,  or  the  issuance  of  mileage, 
excursion  or  commutation  passenger  tickets.  Nothing  in  this 
act  shall  be  construed  to  prohibit  any  common  carrier  from, 
giving  reduced  rates  to  ministers  of  religion,  or  to  municipal 
governments  for  the  transportation  of  indigent  persons,  or  to 
inmates  of  national  homes  or  state  homes  for  disabled  volun- 
teer soldiers  and  of  soldiers'  and  sailors'  orphan  homes,  includ- 
ing those  about  to  enter  and  those  returning  home  after  dis- 
charge, under  arrangement  with  the  boards  of  managers  of 
said  homes;  nothing  in  this  act  shall  be  construed  to  prevent 
railroads  from  giving  free  carriage  to  their  own  officers  and 
employes,  or  to  prevent  the  principal  officers  of  any  railroad 
company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  or  employes." 

These  exceptions  are  very  liberal,  but  they  do  not  embrace 
newspaper    editors.     Subject  to  the  liberal  exceptions  just  re- 
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cited,  the  general  assembly  deemed  that  free  transportation  or 
any  other  discrimination  was  so  much  against  public  policy 
that  a  violation  of  the  statute  was  made  punishable  with  a  fine 
"not  less  than  one  thousand  dollars  and  not  exceeding  five 
thousand  dollars"  for  each  offense.  Nothing  could  be  more 
clearly  a  discrimination  than  the  ground  upon  which  the  plain- 
tiff asked  for  and  received  free  passage  on  this  occasion,  to  wit^ 
that  for  the  year  previous  he  had  advertised  the  schedule  of  the 
defendant  company  in  his  paper  and  had  received  therefor  a 
free  pass  over  its  line  for  the  previous  year,  and  that  this  con- 
tract had  been  renewed  for  the  year  then  current.  It  does  not 
apjDcar  what  was  the  value  of  the  advertising  done,  charging 
for  the  space  at  the  same  rates  as  would  be  charged  others,  but 
let  it  be  what  it  may,  it  could  not  amount  exactly  '^neither 
more  nor  less,"  to  the  value  of  a  free  pass  to  travel  ad  libitum, 
an  unstipulated  number  of  miles  over  the  defendant's  road. 
Besides  it  was  an  illegal  ^^^  discrimination  to  sell  the  plain- 
tiff transportation  on  credit  and  not  payable  in  money. 

This  statute  was  before  this  court,  and  the  clear  meaning 
of  the  statute  and  the  duty  of  the  court  to  enforce  the  public 
policy  indicated  by  its  unequivocal  terms  were  stated  in  an  ex- 
liaustive  and  able  opinion  by  Mr.  Justice  Montgomery  in  State 
V.  Southern  Ry.  Co.,  12,3  N.  C.  1052,  30  S.  E.  133.  In  the 
concurring  opinion  of  ]\Ir.  Justice  Douglas  in  that  case  it  was 
stated  that  the  number  of  free  passes  issued  in  this  state  per 
year  was  understood  to  be  over  one  hundred  thousand,  and 
after  deducting  the  free  passes  issued  in  the  cases  allowed  by 
the  act  over  two  hundred  and  fifty  thousand  dollars  of  trans- 
portation was  given  aw^ay  each  year,  mostly  to  the  classes  best 
able  to  pay,  and  that  this  quarter  of  a  million  dollars  was  per 
force  added  to  the  fares  of  those  who  paid  their  way.  Thi? 
was  to  show  the  public  policy  which  required  that  such  discrim- 
inations should  be  forbidden. 

Sections  4  and  25  of  the  act  of  1891,  above  quoted,  were 
copied  from  the  act  of  congress  forbidding  such  discrimina- 
tions, and  the  rulings  of  the  interstate  commerce  commission 
and  of  the  federal  courts  thereon  have  been  to  the  same  effect 
as  our  own,  many  of  those  decisions  being  cited  by  Justice 
Montgomery  in  State  v.  Southern  Ry.  Co.,  122  N".  C.  1063- 
10G7,  30  S.'  E.  133.  At  page  1060,  122  N.  C,  and  page  135, 
30  S.  E.,  it  is  well  said :  "The  thing  which  was  denounced  by 
the  statute  and  for  which  the  defendant  is  indicted  is  not  the 
act  of  giving  the  free  pass,  the  mere  handing  to  the  passenger 
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the  piece  of  paper  on  which  was  written  the  privilege  of  riding 
free,  but  the  actual  transporting  the  favored  passenger  with 
out  charge  or  the  payment  of  fare.  The  law  would  be  violated 
when  no  pass  was  actually  issued,  if  the  passenger  was  carried 
free.  The  favored  passenger  might  be  kno^vn  to  the  conductor, 
or  be  known  to  ^*'*  him  by  preconcerted  signs,  or  mileage- 
books  distributed  gratis,  or  sold  at  reduced  rates,  and  in  other 
ways." 

The  plaintiff  knew  that  the  defendant  had  no  right  to  make 
a  contract  with  him  to  transport  him  free  an  unlimited  number 
of  miles  for  an  advertisement  which  in  any  aspect  would  not 
be  the  exact  rate  charged  all  other  passengers.  He  knew  that 
the  statute  denounced  such  attempted  contract  as  unlawful 
and  punishable  with  a  fine  "not  less  than  one  thousand  dollars, 
nor  more  than  five  thousand  dollars."  While  the  plaintiff  was 
not  himself  made  indictable  (as  in  some  states)  he  knew  that 
the  contract  was  unlawful,  and  he  cannot  now  come  into  a 
court  of  justice  and  ask  that  the  court  shall  give  him  compen- 
sation for  damages  sustained  by  the  negligent  breach  of  the 
contract  of  safe  carriage.  That  presupposes  a  lawful  con- 
tract, and  he  knew  that  this  was  an  unlawful  contract.  He 
and  the  defendant  are  in  pari  delicto  and  the  court  will  leave 
the  parties  to  settle  their  OAvn  controversy  over  damages  for 
breach  of  a  contract  forbidden  by  law. 

In  Cook  V.  Southern  Ey.  Co.,"  128  ?s^.  C.  333,  30  S.  E.  925, 
a  tramp  was  stealing  a  ride.  He  was  on  the  train  unlawfully. 
In  Pierce  v.  Korth  Carolina  E.  E.  Co.,  124  N.  C.  83,  32  S.  E. 
399,  a  boy  had  jumped  on  a  switching  train  and  was  riding 
thereon  contrary  to  the  town  ordinance.  The  court  held  that 
the  company  was  liable  in  such  cases  only  for  any  willful  or 
wanton  injury  inflicted  by  the  employes  of  the  company. 
Here,  the  plaintiff  was  on  the  train  illegally,  and  against  a 
prohibition  more  severe  than  the  violation  of  a  town  ordinance 
against  the  boy  or  the  stealing  of  a  ride  by  a  tramp.  To  same 
purport,  Eichmond  etc.  E.  E.  Co.  v.  Buruseed,  TO  Miss.  437, 
12  South.  958,  35  Am,  St.  Eep.  656,  and  notes;  Hendryx  v. 
Eailroad  Co.,  45  Kan.  379,  25  Pac.  893,  and  cases  cited.  "  The 
plaintiff  is  an  educated,  reputable  gentleman,  a  member  of  an 
lionorable  profession,  but  being  on  the  cars  illegally,  seeking 
free  transportation  or  at  least  discrimination  in  rates,  contrary 
to  the  prohibition  of  the  statute,  his  ^^'"^  rights,  as  against  the 
company  are  the  same  as  those  of  others  who  were  also  riding 
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contrary  to  law.  He  neither  shows^  nor  avers,  willful,  wanton 
or  malicious  injury,  and  cannot  recover. 

In  State  v.  Southern  Ey.  Co.,  122  N".  C.  1052,  30  S.  E. 
133,  the  defendant  set  up  the  plea  of  ignorance  of  the  law,  but 
the  court  said  every  one  was  fixed  with  laiowledge  of  the  law. 
The  plaintiff  has  had  the  additional  advantage  of  the  notice 
given  by  the  construction  of  the  statute  in  that  case.  In  a  sub- 
sequent case.  State  v.  Southern  Ey.  Co.,  125  N.  C.  666,  34  S.  E. 
527,  the  court  repeated  that  free  transportation  (or  reduced 
rates)  except  in  cases  allowed  by  the  statute  "would  be  an  un- 
due preference,  forbidden  by  the  statute,  equally  whether  it 
was  given  upon  a  free  pass  from  an  official,  or  by  a  verbal 
order,  or  upon  a  ticket  or  mileage-book  not  in  truth  paid  for, 
but  donated  by  the  company.  It  is  the  fact  of  discrimination 
and  not  the  method  by  which  it  is  done,  which  constitutes  the 
offense."  Subsequent  to  these  decisions,,  the  general  assembly 
re-enacted  these  sections  as  sections  13  and  22,  chapter  164  of 
the  Laws  of  1899,  with  no  substantial  change,  though  some 
other  sections  were  repealed. 

The  constitutions  of  eleven  states — Alabama,  Arkansas,  Cali- 
fornia, Florida,  Kentucky,  Mississippi,  Missouri,  'New  York, 
Pennsylvania,  Washington  and  A^irginia — prohibit  the  issuing 
of  free  passes  or  giving  reduced  rates  to  any  member  of  the 
legislature  or  other  office-holder  whatever,  and  some  of  these 
constitutions,  like  the  federal  statute  and  our  statute  and  the 
statutes  of  yet  other  states,  as  Colorado,  Massachusetts,  Xorth 
Dakota,  "Wisconsin,  and  others,  forbid  the  issuing  of  free  passes 
or  reduced  rates  to  anyone,  whether  office-holder  or  not,  with 
exceptions  similar  to  those  enumerated  in  our  statute,  above 
set  out.  Indeed,  the  constitutions  of  four  states — Xew  York, 
3Iissouri,  California  and  the  recently  adopted  constitution  of 
A'irginia — make  the  acceptance  by  ^**^^  any  office-holder  what- 
ever of  a  free  pass  from  a  railroad  or  telegraph  company,  or 
otlier  discrimination  in  his  favor,  a  forfeiture  of  office.  This 
recital  Avill  serve  to  show  the  importance  and  general  accept- 
ance of  the  public  policy,  of  equality  in  treatment  by  quasi 
public  corporations  whose  infringement  our  statute  punishes 
-with  a  line  "not  exceeding  five  thousand  dollars"  and  whose 
observance  it  is  the  duty  of  all  courts  to  enforce.  The  de- 
nunciation of  the  statute  is  directed  against  discrimination  in 
the  exercise  of  a  quasi  public  function  which  public  policy  de- 
mands   shall    be    discharged    with    absolute    impartiality    and 
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equality — "with  equal  rights  to  all  and  special  privileges  to 
none." 

We  were  cited  to  many  authorities  holding  ineffectual  stipu- 
lations upon  the  back  of  free  passes,  exempting  the  common 
carrier  from  liability  for  injuries  sustained  by  the  holder 
thereof.  These  authorities  are  conflicting  (4  Elliott  on  Bail- 
roads,  section  1608),  and  can  be  considered  only  wbcn  the  pass 
is  issued  in  one  of  the  cases  permitted  by  our  statute.  It  has 
no  application  to  a  case  like  tbis  where  the  contract  of  free 
carriage  is  illegal  and  the  parties  are  in  pari  delicto. 

This  is  a  stronger  case  for  the  defendant  than  Turner  v. 
North  Carolina  E.  R,  Co.,  G3  N.  C.  522,  in  which  a  soldier  con- 
tracted with  a  railroad  company  for  transportation  to  John- 
ston's Army  to  serve  against  the  United  States  and  was  injured 
en  route  by  negligence  of  the  company,  and  it  was  licld  that 
he  could  not  recover  damages,  Reade,  J.,  saying  that  the  con- 
tract of  carriage  being  illegal,  tbe  parties  '^'were  in  pari  de- 
licto," and  the  court  "would  consult  its  dignity,  and  not  inter- 
fere in  their  dispute."  To  same  purport,  Martin  v.  Wallace, 
40  Ga.  52;  Eedd  v.  Muscogee  E.  E.  Co.,  48  Ga.  102;  Muscogee 
E.  E.  Co.  v.  Eedd,  54  Ga.^33. 

This  is  the  first  case  in  which  the  illegal  discrimination  is 
set  up  by  the  common  carrier,  but  it  so  happens  that  by  tbe 
lapse  of  time  it  is  now  protected  from  indictment  by  the 
^^'  statute  of  limitations.  In  refusing  to  grant  judgment  as 
of  nonsuit,  there  was  error. 

DOUGLAS,  J.,  dissenting.  I  am  inclined  to  think  that  the 
plea  in  pari  delicto,  applying  solely  to  tbe  contract  of  carriage, 
is  not  a  defense  to  an  action  for  personal  injuries  caused  by  tbe 
neii'lio-ence  of  the  defendant. 


A  Common  Carrier  of  passengers  must  exercise  the  highest  decree 
of  care  for  their  safety:  Le  Blanc  v.  Sweet,  107  La.  355,  31  South. 
766,  90  Am.  St.  Eep.  303,  and  cases  cited  in  the  cross-reference 
note  thereto.  As  to  wlio  are  passengers  within  this  rule,  see  t!ie 
monographic  note  to  Illinois  Cent.  E.  R.  Co.  v.  O'Keefe,  61  Am. 
St.  Eep.  75-104.  Mere  nonpayment  of  fare  will  not  deprive  a  trav- 
eler of  his  right  of  action  for  the  negligence  of  the  carrier:  Eussell 
V.  Pittsburgh  etc.  Ey.  Co.,  157  Ind.  305,  87  Am.  St.  Eep.  214,  61 
N.  E.  G7S.  And  a  railroad  company  is  liable  for  injuries  to  a. 
trespasser  on  its  train  inflicted  by  reason  of  the  willful  or  wanton 
conduct  of  employes,  or  by  reason  of  such  gross  negligence  as 
amounts  to  willfulness:  Illinois  Cent.  E.  E.  Co.  v.  Leiner,  202  111. 
624,  ante,  p.  266,  67  X.  E.  39S.  But  see  Bnlti'nore  etc.  Ey.  Co.  v. 
Cox,  66  Ohio  St.  276,  90  Am.  St.  Eep.  583,  64  N.  E.  119. 


Feb.  1903.]  Mexzel  v.  Hixtox.  6-17 


MENZEL  V.  HIXTON. 

[132  N.   C.   660,  44  S.  E.  385.] 

MORTGAGE  WITH  POWER  OF  SALE— Construction  of  Code 
Specifying  Time  for  Foreclosure  of. — A  provision  of  the  code  specify- 
ing the  time  within  which  an  action  may  be  commenced  for  the 
foreclosure  of  a  mortgage  or  deed  of  trust  for  creditors,  with  a 
power  of  sale,  does  not  fix  or  limit  the  time  within  which  a  mort- 
gagee may  exercise  his  power  of  sale.     (pp.  647,  648.) 

STATUTES  OF  LIMITATION  Operate  upon  the  Remedy  in 
the  Courts,   but  do  not   destroy  the   debt.     (p.   651.) 

MORTGAGE  WITH  POWER  OF  SALE— Statute  of  Limita- 
tions.— The  power  of  sale  given  in  a  mortgage  may  be  exercised  after 
the  debt  secured  thereby  has  been  barred  by  the  statute  of  limi- 
tations,    (p.  652.) 

G.  W.  Ward  and  W.  M.  Bond,  for  the  plaintiffs. 
E.  F.  Aydlett,  for  the  defendants. 

6CO.  COXXOE,  J.  The  Code,  section  152  (3),  provides  that 
the  period  prescribed  for  the  commencement  of  "an  action  for 
the  foreclosure  of  a  mortgage  or  deed  of  trust  for  creditors 
with  a  power  of  sale  of  real  property,  where  the  mortgagor  or 
grantor  has  been  in  possession  of  the  property,  within  ten 
years  after  the  forfeiture  of  the  mortgage,  or  after  the  power 
of  sale  becomes  absolute,  or  within  ten  years  after  the  last  pay- 
ment on  the  same."  We  are  unable  to  discover  in  this  ^*^^  lan- 
guage any  period  of  time  fixed  within  which  the  mortgagee  is 
required  to  execute  the  power  of  sale.  It  will  be  observed  that 
this  section  prescribed  the  time  for  bringing  an  action  (1) 
for  the  foreclosure  of  a  mortgage,  (2)  or  deed  in  trust  for 
creditors  with  power  of  sale.  The  instrument  executed  by 
Foreman  to  Hinton  is  a  mortgage  containing  a  power  of  sale 
and  is  not  within  the  language  of  the  statute.  It  was  not 
necessary  for  the  mortgagee  to  institute  an  action  for  the  fore- 
closure of  the  mortgage  or  the  execution  of  the  power;  hence 
no  time  is  fixed  by  the  statute  within  which  iie  must  execute 
the  power.  The  word  "action"'  in  the  paragrapli  evidently  has 
reference  to  the  action  for  foreclosure  and  not  to  the  execution 
of  the  power  of  sale,  which  requires  no  action.  To  construe 
the  statute  otherwise  would  be  to  write  into  it  language  which 
we  do  not  find  there. 

It  must  be  conceded  that  the  language  used  by  this  court  in 
Plutaff  V.  Adrian,  112  X.  C.  259,  1?  S.  E.  78,  would  seem  to 
sustain  the  contention  of  the  plaintilT.     In  that  case,  the  bond 
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for  the  security  of  which  the  mortgage  was  given  was  barred 
by  the  statute  of  limitations,  the  last  payment  thereon  having 
been  made  more  than  ten  years  before  the  threatened  execution 
of  the  power.  The  mortgagor  applied  for  an  injunction  to  re- 
strain the  sale  by  the  mortgagee  under  the  power,  which  was 
refused.  The  only  question  presented  in  that  case  was  whether 
the  mortgagor  had  any  equity  upon  which  to  base  his  applica- 
tion for  the  interference  of  the  court.  The  case  is  correctly 
decided.  If  the  execution  of  the  power  was  not  barred  by  the 
statute,  he  was  of  course  not  entitled  to  an  injunction ;  il  it  was 
barred  and  his  right  to  execute  the  power  at  an  end,  the  legal 
title  would  not  pass  by  the  sale.  It  will  be  observed  that  this 
case  was  decided  prior  to  the  passage  of  the  act  of  1893,  chapter 
6.  permitting  action  to  be  brought  to  remove  a  cloud  from 
title.  Clark,  J.,  in  that  case  says:  "The  court  will  therefore 
not  ^^^  interpose  by  an  injunction  merely  to  prevent  a  cloud 
upon  the  title." 

Hutaff  v.  Adrian,  113  N.  C.  259,  17  S.  E.  78,  is  cited  in 
Smith  V.  Parker,  131  ^.  C.  470,  42  S.  B.  910.  Xo  question 
was  involved  in  that  case  regarding  the  statute  of  limitations, 
nor  was  it  cited  for  that  purpose.  Conceding  that  an  action  in 
personam  upon  the  note  held  by  Hinion  against  Overton  was 
barred  by  the  statute,  it  would  not  affect  the  decision  of  this 
cause.  It  is  well  settled  that  an  action  upon  the  debt  may  be 
barred  without  affecting  the  right  to  maintain  an  action  to 
foreclose  the  mortgage  given  to  secure  it:  Capehart  v.  Dettrick, 
91  iST.  C.  344.  This,  because  the  bar  of  the  statute  affects  only 
the  remedy  and  not  the  right:  Parker  v.  Grant,  91  ]Sr.  C.  338; 
Eouss  V.  Ditmore,  122  N.  C.  775,  30  S.  E.  335,  19  Am.  cl'  Eng. 
Ency.  of  Law,  146;  Sturges  v.  Crowningshield,  4  Wheat.  206. 
Hence  it  is  that  in  an  action  upon  a  debt  barred  by  the  statute, 
for  the  payment  of  which  a  "now  and  continuing  promise"  is 
lelied  upon,  the  "cause  of  action"  is  the  original  debt,  and  the 
new  promise  is  relied  upon  to  repel  the  bar:  Palis  v.  Sherrill, 
19  :N.  C.  372.  In  Kull  v.  Farmer,  78  N.  C.  339,  the  distinc- 
tion between  an  action  on  a  debt  barred  by  the  statute  and  one 
discharged  in  bankruptcy  is  pointed  out;  in  the  latter  "the 
cause  of  action"  is  the  new  promise,  the  old  debt  being  a  con- 
sideration to  support  the  promise.  The  reason  for  the  distinc- 
tion is  obvious.  Prior  to  the  adoption  of  our  code,  there  was 
no  statute  of  limitations  in  regard  to  scaled  instruments,  bonds 
and  mortgages.  There  was  a  presumption  of  paj^ment  or  satis- 
faction after  the  lapse  of  ten  years:  liev.  Code,  c.  65,  sec.  18. 
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This  presumption  affected  the  right  as  distinguished  from  the 
remedy:  Copeland  v.  Collins,  122  N.  C.  619,  30  S.  E.  315; 
Long  V.  Clegg,  94  N.  C.  764.  Of  course  if  the  clebt  is  paid  or 
satisfied  either  by  actual  payment  or  by  presumption  of  law, 
the  mortgage  which  is  incidental  to  the  debt  is  likewise  dis- 
charged, and,  in  equity,  the  purpose  for  which  the  legal  title 
was  conveyed  ^^^  being  accomplished,  would  be  treated  as  dis- 
charged and  the  mortgagor  as  the  owner  of  the  land:  Eay  v. 
Pearce,  84  K  C.  485;""  Edwards  v.  Tipton,  85  N.  C.  480;  Sim- 
mons V.  Ballard,  102  N.  C.  109,  9  S.  E.  495.  That  such  is  not 
the  law  under  our  statute  of  limitations  is  settled  by  the  uni- 
form and  unanimous  decisions  of  this  court. 

In  Long  V.  Miller,  93  N.  C.  227  (233),  Smith,  C.  J.,  said: 
"As  to  the  enforcement  of  the  mortgage  ....  there  is  no  stat- 
utory bar.  While  the  personal  action  is  barred,  the  action  to 
enforce  the  mortgage  is  not,  as  was  decided  in  Capehart  v.  Det- 
trick,  91  N.  C.  344  "  Ijames  v.  Gaither,  93  N.  C.  364. 

In  Arrington  v.  Eowland,  97  N.  C.  131,  1  S.  E.  557,  Merri- 
mon,  J.,  said:  "If  the  debt  secured  by  the  deed  of  trust  had 
been  independent  of  and  apart  from  the  deed,  as  contended  by 
the  defendants,  the  plaintiffs  would  have  the  right  to  h-ave  the 
trust  executed.  The  court  would  not,  in  that  case,  deny  the 
plaintiffs  this  remedy,  simply  on  the  ground  that  the  debt  in- 
tended to  be  secured  is  barred  by  the  statute  of  limitations." 

Clark,  J.,  in  Taylor  v.  Hunt,  118  K.  C.  172,  24  S.  E.  359, 
said:  ^'The  securit}',  when  not  barred,  is  enforceable  though 
action  on  the  debt  is  barred.'^ 

Smith,  C.  J.,  in  Overman  v.  Jackson,  104  N".  C.  4  (8),  10 
S.  E.  87,  said :  '^'Equally  without  support  is  the  suggestion  that 
if  the  debt  is  barred  so  must  the  mortgage  to  secure  it  be. 
These  are  essentially  distinct  as  affected  by  the  statute  of  lim- 
itations, as  is  held  in  Capehart  v.  Dettrick,  91  X.  C.  344,  and 
Long  V.  Miller,  93  X.  C.  227." 

In  Jenkins  v.  Wilkinson,  113  X.  C.  532,  18  S.  E.  G96.  Mac- 
Eac,  J.,  said :  "Indeed,  though  an  action  upon  the  note  wag 
barred  by  the  statute,  the  lien  created  by  the  m^ortgage  is  not 
impaired  in  consequence  of  the  running  of  the  statute  of  lim- 
itations on  the  debt." 

In  Hedrick  v.  Byerly,  119  N.  C.  420  (422),  25  S.  E.  1020, 
Montgomery,  ^^^  J.,  said:  '"The  statute  of  limitations  defeats 
the  remedy  when  the  note  is  sued  upon,  but  it  does  not  discharge 
the  debt,  and  although  the  debt  may  be  barred  1:)y  tlic  statute, 
yet  the  mortgage    by  which  the  debt    is  secured,  if  itself  not 
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barred,  may  be  foreclosed  by  the  mortgagee  in  proceedings  for 
that  purpose.'' 

Thus  we  see  it  uniformly  and  without  dissent  held  by  this 
court  that  the  right  to  subject  the  mortgaged  land  to  the  pay- 
ment of  the  debt  is  not  affected  by  the  statutory  bar  of  the 
debt.  This  is  in  accordance  with  the  current  of  authority  in 
other  courts. 

The  question  is  clearly  set  forth  and  discussed  in  the  case 
of  Goldfrank  v.  Young,  "g4  Tex.  432,  in  which  Stayton,  A.  J., 
said:  "In  reference  to  the  operation  of  the  statute  of  limita- 
tions in  any  matter  in  which  the  recovery  of  money  is  sought, 
the  statute  itself  limits  it  to  ^actions  or  suits  in  courts,'  and  it 
provided  within  what  time  'actions  or  suits'  in  the  different 
classes  of  cases  may  be  brought,  but  it  does  not  attempt  to  de- 
termine within  what  period  anyone  must  enforce  a  right  which 
the  debtor  has  placed  it  in  the  power  of  the  creditor  to  enforce 
othcrAvise  than  by  an  'action  or  suit  in  court.'  ....  The  declar- 
ation that  persons  must  institute  'suits  or  actions  in  courts' 
within  a  fixed  period  to  enforce  their  claims,  which  can  be  en- 
forced only  in  that  manner,  is  not  equivalent  to  declaring  that 
a  creditor  who  has  been  given  by  contract  a  right  and  means 
by  which  he  may  enforce  his  claims  otherwise  than  through  the 
courts  shall  not  enforce  it  after  the  time  at  which  he  might  in- 
stitute an  action  or  suit,  without  subjecting  himself  to  the  bar 
which  would  be  urged  by  a  plea  of  limitation.  It  is  not  always 
true  that  rights  which  cannot  be  enforced  through  the  courts 
are  valueless,  nor  that  contracts  which  the  courts  cannot  en- 
force are  invalid."  In  this  case  the  supreme  court  of  Texas 
held,  "that  the  statute  of  limitation  which  applied  to  a  money 
^^^  demand  operates  upon  the  remedy  when  its  enforcement 
is  souglit  by  'suits  or  actions'  in  courts.  It  does  not  deprive 
the  creditor  of  a  remedy  when  he  had  provided  by  contract,  to 
enforce  through  a  trust  deed  the  payment  of  his  claim." 

This  case  was  approved  in  Fievel  v.  Zuber,  67  Tex.  275,  3 
S.  W.  273,  the  court  saying:  "The  statute  does  not  say  that  no 
debt  shall  be  collected,  but  that  no  action  shall  be  brought. 
Nor  does  it  ])rovide  that  the  debt  shall  be  extinguished.  Any 
statutes  of  limitation  worded  like  ours  are  generally  held  to 
operate  solely  upon  the  remedy  in  the  courts  and  not  to  destroy 
the  debt":  Tombler  v.  Palestine  Ice  Co.,  17  Tex.  Civ.  App. 
r,96,  43  S.  W.  896.  To  the  same  effect  is  Hartrauft's  Estate, 
153  Pa.  St.  540,  34  Am.  St.  Pep.  717,  26  Ath  104;  Slaymaker 
V.  Wilson,  1  Penr.  &  W.  216;  Gardner  v.  Terry,  99  Mo.  523, 
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12  S.  W.  888.  In  Grant  v.  Burr,  54  Cal.  .298,  it  is  said :  "The 
expiration  of  the  statute  time  for  bringing  an  action  to  recover 
s.  debt,  or  to  enforce  any  personal  obligation,  does  not  operate 
a?  an  extinguishment  or  payment;  therefor,  where  the  legal 
title  to  land  has  been  conveyed  to  a  trustee  to  secure  a  debt, 
the  title  and  power  of  the  trustee  is  not  affected  by  the  expira- 
tion of  the  period  prescribed  to  bar  the  debt,  and  a  court  of 
^OAiity  will  not  interfere  to  enjoin  a  sale  under  the  deed.  The 
statute  of  limitations  is  to  be  emplo3^ed  as  a  shield  and  not  as 
a  sword ;  as  a  means  of  defense  and  not  as  a  weapon  of  attack." 

In  Hayes  v.  Frey,  54  Wis.  503,  11  N.  W.  695,  it  is  held: 
^'^The  validity  of  a  sale  under  a  power  in  a  mortgage  is  not 
affected  by  the  fact  that  the  statute  of  limitations  had  run 
upon  the  note  secured  by  the  mortgage" :  Jones  on  Mortgages, 
sec.  1204;  Bush  v.  Cooper,  26  Miss.  ^599,  59  Am.  Dec.  270. 

"Except  when  the  statute  expressly  or  by  fair  inference  de- 
stroys the  remedy  upon  the  mortgage  at  the  same  time  that  the 
remedy  is  destroyed  as  to  the  debt,  it  may  be  enforced  after  the 
statute  has  run  upon  the  debt,  unless  the  same  statutory 
«66  period  is  applicable  to  both":  2  ^Yood  on  Limitations,  sec. 
223,  p.  549;  Hardin  v.  Boyd,  113  IJ.  S.  765,  5  Sup.  Ct.  Rep. 
771. 

"The  maker  of  a  trust  deed  or  mortgage  with  a  power  of 
sale  cannot  enjoin  a  sale  thereunder  on  the  ground  that  the 
debt  is  barred  by  the  statiite  of  limitations;  and  this  is  held  to 
be  true  even  in  those  states  where  the  general  riile  is  that  the 
bar  of  the  debts  bars  the  right  to  institute  suit  to  foreclose. 
....  For  similar  reasons  wlien  the  trustee  or  mortgagee  has 
sold  the  mortgaged  property  under  an  express  power  of  sale 
contained  in  the  mortgage  or  trust  deed,  the  sale  cannot  be  set 
aside  on  the  gi'ound  that  the  debt  and  the  instrument  securing 
it  were  barred  at  the  time  of  the  sale" :  19  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  178;  Minor's  Institutes,  book  3,  p.  366. 

These  authorities  conclusively  settle  the  proposition  that  the 
right  to  enforce  the  mortgage  is  not  affected  by  the  statutory 
bar  of  an  action  in  personam  upon  the  debt.  As  we  have  said, 
a  mortgage  containing  a  power  of  sale  not  being  within  the 
words  of  the  statute,  and  therefore  the  execution  of  the  power 
not  being  afl'ected  thereby,  we  can  see  no  reason  why  the  mort- 
gagee may  not  execute  the  power  at  any  time.  The  debt  being 
m  existence,  unpaid,  no  court  of  equity  would  enjoin  the  ex- 
ecution of  the  power  upon  the  theory  that  there  was  a  presump- 
tion of  payment  of  the  debt,     it  is  conceded  that  if  it  were 
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necessary  for  tlie  mortgagee  to  bring  an  action  to  invoke  the 
equitable  aid  of  the  court  to  foreclose  his  mortgage  after  the 
expiration  of  ten  years  from  the  last  payment  on  the  debt,  the 
mortgagor  being  in  possession,  he  would  be  barred  because,  in 
that  event,  he  would  abandon  his  power  of  sale  and  ask  for  the 
intervention  of  the  court,  which  would  be  compelled  to  enforce 
the  statutory  l^ar. 

The  point  upon  which  we  rest  our  decision  is,  that  as  the 
mortgagor  has  expressly  put  it  in  the  power  of  the  mortgagee 
to  sell  the  land  for  the  payment  of  the  debt,  and  thereby  re- 
lieved him  of  the  necessity  of  bringing  an  action  for  that  pur- 
pose, **®''  his  right  is  not  affected  by  the  statute  of  limitations, 
which  applies  only  to  actions  brought  for  the  enforcement  of 
rights.  The  legislature  may,  if  in  its  wisdom  it  should  see  fit, 
place  the  execution  of  the  power  of  sale,  in  respect  to  the  time 
within  which  it  must  be  exercised,  upon  the  same  footing  as 
actions  to  foreclose  a  mortgage  with  power  of  sale;  but  we 
cannot,  in  the  absence  of  any  legislative  declaration,  make  the 
law.     It  is  ours  simply  to  declare  it. 

This  opinion  does  not  overrule  or  question  Hutaff  v.  Adrian, 
113  N".  C.  259,  17  S.  E.  78,  in  respect  to  the  point  decided  in 
that  case,  to  wit,  that  the  plaintiff  was  not  entitled  to  injunc- 
tive relief.  In  so  far  as  it  is  said  that  after  the  expiration  of 
ten  years  the  mortgage  is  dead,  the  right  is  destroyed  we  cannot 
concur. 

The  judgment  of  the  court  below  is  affirmed. 

Justice  Douglas  and  Chief  Justice  Clark  Dissented,  both  placing 
their  dissent  chiefly  on  the  ground  that  the  question  had  been 
otherwise  decided  in  Hntaff  v.  Adrian  112  N.  C.  259,  17  S.  E.  78, 
find  Smith  v.  Parker,  131  N.  C.  471,  42  S.  E.  910,  the  chief  justice, 
among  other  things,  saying:  "The  basic  reason  of  these  decisions 
is  this:  A  power  of  sale  is  no  part  of  the  conveyance,  but  it  is' 
Dierely  a  power  of  attorney  to  do  the  act  which  is  equivalent  to  a 
power  to  waive  judgment  in  an  action,  if  not  barred  by  paymenti 
or  otherwise,  on  the  bond  and  for  foreclosure.  A  power  of  sale 
changes  in  no  wise  the  characteristics  and  incidents  of  a  mortgage: 
2  Piugree  on  Mortgages,  sec.  1313.  When  by  lapse  of  time  the  bond 
and  mortgage  are  both  barred,  or  the  del  t  has  been  paid,  the  power 
of  sale  falls  and  ceases  to  be  of  any  validity.  A  party  is  entitled 
to  take  the  l)enelit  of  the  statute,  just  as  he  would  of  actual 
payment  having  been  made,  if  he  pleads  it  at  the  first  opportunity. 
The  statute  is  simply  an  irrebuttable  presumption  of  payment,  and, 
like  payment,  must  be  pleaded.     If  an  action  has  Leen  brought  to 
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foreclose  this  mortgage  after  the  lapse  of  ten  years,  the  mortgagor 
could  have  pleaded  the  statute  of  limitations.  Only  his  failure  to 
do  so  would  be  a  waiver.  The  absence  of  the  mortgagor  from  the 
state  suspended  the  running  of  the  statute  as  to  the  action  on  the 
bind,  but  not  as  to  the  lien  on  the  land:  Anderson  v.  Baxter,  4 
Or.  105. 

"When  there  is  a  sale  under  the  power  of  sale,  there  is  no  op- 
portunity to  plead  either  the  statute  or  payment,  and  the  mort- 
gagor hence  is  entitled  to  do  this  when  an  action  of  ejectment  is 
brought  (as  is  held  in  the  above  cases)  because  this  is  his  first 
and  only  opportunity  to  plead  it  as  a  defense.  The  action  of  eject- 
inent  not  having  been  brought,  the  mortgagor  is  now  proceeding, 
as  authorized  by  chapter  6,  Laws  of  1893,  to  bring  this  action  to 
remove  a  cloud  upon  title,  in  which  equitable  proceeding  he  can 
set  up  the  fact  that  he  would  have  pleaded  the  statute  of  limita- 
tions if  the  purchaser  had  brought  an  action  of  ejectment.  This 
is  the  identical  ground  which  would  have  authorized  him  to  sustain 
an  injunction  to  prevent  the  sale,  had  he  so  chosen.  He  has  the 
election  being  in  possession  to  do  either,  or  to  await  an  ac- 
tion of  ejectment,  provided  he  sets  up  the  payment  or  statute 
of  limitations  at  the  first  opportunity  in  proceedings  pending  in  court. 
"There  is  no  statute  of  limitations  against  the  execution  of 
a  power  of  sale,  and  none  is  needed.  It  is  a  mere  power  of  attor- 
ney. When  either  payment  or  the  statute  of  limitations  can  be 
and  is  set  up  to  the  debt  and  mortgage,  the  execution  of  the  power 
of  attorney  is  a  nullity,  for  the  debt  and  mortgage  have  lost  their 
validity,  provided  the  defense  is  pleaded  at  the  first  opportunity. 
This  opportunity  may  be  aflForded  by  an  action  of  ejectment  brought 
by  the  purchaser,  or  it  may  be  set  up  by  the  mortgagor  himself, 
either  in  an  action  for  an  injunction  before  the  sale,  or  in  an  action 
to  remove  cloud  upon  title  after  the  sale,  as  in  this  case.  The 
statute,  chapter  6,  Laws  of  1893,  does  not  compel  an  injunction 
to  prevent  a  sale,  but  gives  relief  after  sale,  when,  as  here,  the 
claimant  does  not  bring  his  action  of  ejectment. 

"The  substantial  matter  is  the  debt  and  mortgage,  and  the  mort- 
gage is  barred  in  this  case  by  the  lapse  of  time,  and  the  statute 
has  been  pleaded  at  the  first  opportunity  in  a  proceeding  in  court. 
The  power  of  sale  is  outside  of  court,  and  there  was  no  opportunity 
afforded  to  plead  the  statute  to  that  proceeding,  even  if  there  were 
one.  Here,  the  mortgage  became  barred  February  19,  1895,  being 
ten  years  from  the  last  payment.  The  sale  under  the  power  of  sale. 
May  4,  1899,  had  no  efiicacy  if  the  purchaser  had  chosen  to  bring  an 
action  of  ejectment  and  the  defendant  had  pleaded  the  statute: 
Hutaff  V.  Adrian,  112  N.  C.  259,  17  S.  E.  78;  Smith  v.  Parker,  131 
N.  C.  471,  42  S.  E.  910;  Simmons  v.  Ballard,  102  N.  C.  109,  9  S.  E. 
495.  Hence,  doubtless,  the  purchaser  did  not  move.  The  first  pro- 
ceeding actually  in  court,  in  which  the  statute  could  be  pleaded,  is 
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this  to  remove   the   cloud  upon   title.     Upon  the  facts  agreed,  judg- 
ment   should   have  been  in   favor   of   the   plaintiffs. 

"It  is  true  that  the  mortgage  is  not  necessarily  barred  when 
the  debt  is,  but  when  the  bar  of  the  statute  of  limitations  can 
be  successfully  pleaded  to  the  mortgage,  the  power  of  sale  (which 
is  a  mere  power  of  attorney  to  dispense  with  the  formality  of  an 
action  and  judgment  of  foreclosure)  is  barred  because  it  has  noth- 
ing to  act  upon.  Powers  of  sale  are  not  favorites  of  the  law  (Mosby 
V.  Hodge,  76  N.  C.  387),  and  it  would  be  exceeding  strange  if  when, 
by  reason  of  the  statute  of  limitations,  an  action  cannot  be  main- 
tained to  foreclose  the  mortgage,  a  power  of  attorney  to  sell  with- 
out formal  decree  of  foreclosure  should  put  vitality  into  a  mort- 
gage upon  which  a  court  is  powerless  to  decree  foreclosure." 

The  same  question  was  presented  to  the  same  court  in  Cone  v. 
Hyatt,  132  N.  C.  810,  44  S.  E.  678,  where  the  majority  expressed 
an  opinion  and  the  minority  a  dissent  as  in  the  principal  case  so 
far  as  the  same  question  was  involved.  Upon  this  topic  the  pre- 
vailing opinion  said,  after  referring  to,  and  ruling  upon,  another 
question: 

"This  ruling  is  perhaps  suflEicient  to  dispose  of  tliis  appeal,  but 
if  the  statute  had  applied  to  the  case  presented,  it  eould  do  so  only 
by  analogy — that  is,  by  treating  the  proceeding  taken  out  of  court 
by  the  trustee  in  the  execution  of  the  power  as  substantially  the 
same  as  a  suit  or  action  to  foreclose  the  trust,  and  if  this  is  done 
the  analogy  must  be  complete  and  the  same  principles  which  would 
apply  to  the  suit  or  action  should  be  extended  throughout  to  the 
proceeding  for  the  execution  of  the  power.  The  argument  advanced 
to  show  that  the  statute  does  apply  to  the  execution  of  the  power 
by  the  trustee  must  proceed  upon  the  assumption  that  there  is  such 
an  analogy,  for  it  must  be  conceded,  in  view  of  so  many  decisions 
by  this  and  other  courts  which  establish  the  proposition,  that  the 
debt  is  not  extinguished  by  the  running  of  the  statute,  and  the  lat- 
ter affects  only  the  remedy.  The  argument  cannot  be  sustained 
upon  the  idea  that  the  debt  is  gone  and  there  is  nothing,  therefore, 
to  support  or  justify  the  execution  of  the  power.  This  court  has 
said  that  the  statute  of  limitations  is  a  statute  of  repose.  It  sus- 
pends the  remedy,  but  does  not  cancel  the  debt:  Capehart  v.  Det- 
trick,  91  N.   C.   351,  352. 

"If  this  supposed  analogj^  between  a  proceeding  to  foreclose 
a  deed  of  trust  by  advertisement  and  sale  and  a  suit  in  court 
for  that  purpose  does  exist  and  the  principles  which  govern  a  suit 
in  court,  upon  a  cause  of  action  which  is  barred,  are  applied  to  the 
facts  of  this  case,  we  find  that  no  attempt  was  ever  made  by  the 
defendants  to  plead  the  statute  before  the  sale  or  otherwise  to 
obtain  the  benefit  of  it,  and  the  case,  therefore,  must  stand,  if  the 
f.nalogy  is  carried  out  to  its  legitimate  consequences,  just  as  if  a 
euit  had  been  brought,  judgment  of  foreclosure  rendered  and  a  sale 
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made  and  confirmed,    so    that    the    matter    is   finally    closed    and    at 
an  end,  without   the  interposition  in  due  time  of  any  plea  of   the 
statute.     Can    it    be    said    that    a    party    under    such    circumstances 
may  avail  himself  of  the  statute?     While  a  party  must  be  diligent 
in  prosecuting  his  action,  in  order  to   enforce  his  rights   or  else  be 
barred  when  sufficient  time  has   elapsed  for   that  purpose   after  the 
cause  of  action   accrued,  the   other   party  who   seeks   to    avail  him- 
self of  this  lapse  of  time  must  be  equally  diligent  in  bringing  for- 
ward his  plea  or  he  will  be  deemed  to  have  waived  it.     We  do  not 
mean  to  imply  that  there  is  any  way  known  to  the  law  by  which  a 
mortgagor  or  trustor  can  avail  himself  of  the  statute  as  against  a 
mortgagee  or  trustee,  who  is  attempting  to  execute  the  power  under 
the  deed  of   trust  by  what  have   been    called  proceedings   in   pais, 
instead  of  resorting  to  a  suit  in  court.     Indeed,  such  a  right  in  the 
mortgagor  or     trustor  to  benefit  by  the  statute  under  such  circum- 
stances has  been  held  not  to  exist.     In  Grant  v.  Burr,  54  Cal.  298, 
the  court  decides  that  the  running  of  the  statute  for  the  full  period 
of  limitation  'does  not  operate  as  an  extinguishment  or  payment,' 
and  when  the   legal  title   to   land   has  been   conveyed   to   a  trustee 
to  secure  a  debt,   the   power    and   title    of   the   trustee   are    not   af- 
fected by   the   expiration   of   the  time  prescribed   to   bar   the    debt, 
and  a  court  of  equity  will  not  interpose  to  enjoin  a  sale  under  the 
deed.     The  statute  of  limitations  is  to  be  employed  as  a  shield  and 
not  as  a  sword;  as  a  weapon  of  defense,  not  a  weapon  of  attack. 
In  other  words,  the  statute   of  limitations  by  the  very  language  of 
our  code  is  made  the  subject   of  a  defensive  plea  only,  and  is  re- 
quired, therefore,  to  be  specifically  set  up  in  that  way  in  an  action 
on  the  debt  or   deed   of  trust.     'The  objection  that  the  action  was 
not  commenced  within   the   time   limited  can   only  be   taken  by  an- 
swer':  Clark's  Code,  2d  ed.,  sec.  138,  and  cases  cited.     It  is  never 
the  proper  basis  of  an  action  in  which  affirmative  relief  is  sought: 
19  Am.   &  Eng.  Ency.  of  Law,   2d  ed.,  p.   178;   Moline   Plow   Co.  v. 
Webb,   141-  U.   S.   616,   12   Sup.   Ct.   Eep.   100.     It   is   true   a   title   to 
property  may  be    acquired    by    adverse    possession,    but    that    is    by 
express  provision  of  the  statute,  and  the  statute  is  not  then  pleaded 
eo  nomine,  but  the  title  or  ownership  is  asserted  or  denied,  as  the 
case  may  be,   and   proof   of   a   sufficient   adverse   possession   m.ay  be 
offered  to  sustain  the  allegation  or  denial.     The  plea  of  the  statute 
is  not  proper  in  such  a  case:   Manufactuidng  Co.  v.  Brooks,  106  N. 
C.   107,   11   S.   E.  456;    Cheatham  v.   Young,   113   K   C.   161,   37   Am. 
St.  Eep.  617,  18  S.  E.  92. 

"It  has  been  suggested  that  the  principle  upon  which  such  stat- 
iites  are  founded  is  the  one  taken  from  the  civil  law,  by  which  a 
presumption  of  payment  or  release  arises  from  the  lapse  of  time. 
Mr.  Wood  in  discussing  this  question  says:  'Whatever  may  formerly 
have  been  thought  to  be  the  ground  upon  which  these  statutes 
are    based,    it    is    now    quite    generally  conceded  that    their    purpose 
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■was,  and  is,  to  compel  the  settlement  of  claims  within  a  reason- 
able period  after  their  origin,  and  while  the  evidence  upon  which 
their  enforcement  or  resistance  rests  is  fresh  in  the  minds  of  the 
parties  or  their  witnesses,  and  that  there  is  no  presumption  to  be 
raised  either  as  'to  payment  or  otherwise  from  the  mere  lapse  of  the 
statutory  period  more  than  would  naturally  arise  as  to  any  stale  de- 
mand': 1  Wood  on  Limitations  (1893),  sec.  5.  The  statute  of  pre- 
sumption has  been  repealed  and  for  it  has  been  substituted  the  stat- 
ute of  limitations,  as  a  statute  of  repose  which  bars  the  remedy 
only. ' ' 


EFFECT  OF  THE  BAR  OF  THE  STATUTE  OF  LIMITATIONS. 

I.    Introductory. 

a.  General  Theory  and  Policy  of  the  Statute. 

b.  Considered   as   Affecting   the   Remedy   Only. 

c.  Considered  as  Extinguishing  the  Right. 

d.  Bar  of  the  Statute  as  a  Vested  Right. 

e.  Conflict  of  Laws. 

n.     Bar  of  One  of  Two  Remedies. 

a    As  Affecting  Bar  of  the  Other. 

III.  Pledge   or  Collateral  Security. 

a.    As  Affected  by  Bar  of  Debt. 

IV.  Lien  and  Principal  Obligation. 

a.  Bar  of  One  as  a  Bar  of  the  Other. 

b.  Vendor's  Lien. 

V.     Mortgage  or  Trust  Deed  and  the  Debt  Secured. 

a.  Mortgage  of  Real  Property. 

1.  Bar  of  Debt  Considered  as  not  Barring  Mortgage. 

2.  Bar  of  Debt  Considered  as  Barring  Mortgage. 

3.  Deed    of    Trust. 

4.  Equitable  Mortgage — Deed  Absolute  and  Other  Se- 

curities. 

5.  Mortgage   on  Land   of  Married  Woman. 

6.  Power  of  Sale  in  Mortgage. 

7.  Personal  or  Deficiency  Judgment. 

8.  Reciprocal  Right  of  Foreclosure  and  Redemption. 

b.  Mortgage  of  Chattels. 

0.     Bar  of  Mortgage  as  Affecting  Debt. 
VI.    Prescriptive  Title  to  Property. 

a.  To  Personal  Property. 

b.  To  Real  Property. 

1.  Force  and  Effect  of  in  General. 

2.  In  Actions  of  Ejectment. 

3.  In  Suits  to  Quiet  Title. 

4.  As  a  Good  or  Marketable  Title  Which  Vendee  Must 

Accept. 

5.  As  a  Support  to  Damages  in  Eminent  Domain. 

6.  As  a  Support  to  Action  for  Trespass  or  Injuries. 

I.     Introductory, 
a.     General   Theory   and   Policy   of  the   Statute. — In   early   times 
there  waa  no  system  of  limitations   as  the  term  is  now  understood. 
The  first  step  toward  such  a  system  was  the   statute  of  32  Henry 
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YIII,  chapter  2,  which  was  superseded  by  the  statute  of  31  Jacobus 
I,  chapter  16.  From  that  the  limitation  statutes  of  most  of  the 
American  states 'have  been  modeled.  The  books  abound  with  evi- 
dence that  the  change  wrought  in  the  common  law  was  not  favor- 
ably received  by  the  courts,  and  the  most  subtle  constructions  were 
resorted  to  for  the  purpose  of  restricting  its  operation.  The  de- 
fense of  the  statute  came  to  be  regarded  as  dishonorable,  and  at 
most  the  bar  of  the  statute  merely  raised  a  presumption  of  pay- 
ment exceedingly  easy  to  rebut.  But  in  modern  times  a  radical 
change  in  judicial  policy  has  taken  place.  Courts  have  come  to 
recognize  the  wholesome  and  beneficial  effects  of  the  statute,  and 
have  given  effect  to  the  legislative  purpose  to  the  extent  of  repu- 
diating the  ancient  doctrine  of  presumption  of  payment,  and  regard- 
ing the  statute  as  a  statute  of  repose.  It  is  now  regarded  as  en- 
titled to,  at  least,  a  reasonable  construction,  and  its  defense  is  no 
longer  thought  unconscionable  or  dishonorable:  McCarthy  v.  White, 
21  Cal.  495,  82  Am.  Dec.  754;  Anaconda  Min.  Co.  v.  Saile,  16  Mont. 
8,  50  Am.  St,  Eep.  472,  39  Pac.  909;  Van  Keuren  v.  Parmlee,  2  N, 
Y.  523,  51  Am.  Dec.  322;  Levy  v.  Cadet,  17  Serg.  &  E.  126,  17  Am. 
Dec.  650;  Whereat  v.  Worth,  108  Wis.  291,  81  Am.  St.  Eep.  899, 
84   N.   W.   441;   Bell  v.   Morrison,   1   Pet.   351. 

Said  Justice  Story:  "I  consider  the  statute  of  limitations  a  highly 
beneficial  statute,  and  entitled,  as  such,  to  receive,  if  not  a  liberal, 
at  least  a  reasonable,  construction,  in  furtherance  of  its  manifest 
ol\iect.  It  is  a  statute  of  repose,  the  object  of  which  is  to  suppress 
fraudulent  and  stale  claims  from  springing  up  at  great  distances 
of  time,  and  surprising  the  parties  or  their  representatives,  when 
all  the  proper  vouchers  and  evidence  are  lost,  or  the  facts  have  be- 
come obscure  from  the  lapse  of  time,  or  the  defective  memory  or 
death  or  removal  of  witnesses.  The  defense,  therefore,  which  it 
puts  forth,  is  an  honorable  defense,  which  does  not  seek  to  avoid 
the  payment  of  just  claims  or  demands,  admitted  now  to  be  due, 
but  which  encounters,  in  the  only  practicable  manner,  such  as  are 
ancient  and  unacknowledged,  and  whatever  may  have  been  their 
original  value,  such  as  are  now  beyond  the  power  of  the  party 
to  meet  with  all  the  proper  vouchers  and  evidence  to  repel  them. 
The  natural  presumption  certainly  is,  that  claims  which  have  been 
long  neglected  are  unfounded,  or,  at  least,  are  no  longer  subsisting 
demands.  And  this  presumption  the  statute  has  erected  into  a  posi- 
tive bar.  There  is  wisdom  and  policy  in  it,  as  it  quickens  the 
diligence  of  creditors,  and  guards  innocent  persons  from  being  be- 
trayed by  their  ignorance  or  their  overconfidence  in  regard  to  trans- 
actions which  have  become  dim  by  age.  Yet  I  well  remember  the 
time  when  courts  of  law  exercised  what  I  cannot  but  deem  a  most 
unseemly  anxiety  to  suppress  the  defense;  and  when,  to  the  reproach 
of  the  law,  almost  every  ingenuity  was  exhausted  to  catch  up  loose 
and  inadvertent  phrases  from  the  careless  lips  of  the  supposed 
Am.   St.   Eep.,  Yol.   95—42 
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debtor,  to  construe  them  into  an  admission  of  the  debt.  Happily^ 
that  period  has  passed  away;  and  judges  now  confine  themselves  ta 
the  more  appropriate  duty  of  construing  the  statute,  rather  than  de- 
vising means  to  evade  its  operation":  Spring  v.  Gray,  5  Mason,  505^ 
Fed.  Cas.  No.  13,259. 

b.  Considered  as  Affecting  the  Remedy  Only, — With  this  innova- 
tion of  the  old  theory,  however,  most  of  the  courts  have  stopped; 
and,  while  recognizing  the  wholesomeness  and  policy  of  the  statute 
of  limitations,  have  not  gone  the  full  length  in  giving  it  force  and 
effect.  That  is,  they  hold  that  it  merely  bars  the  remedy  and  does 
not  extinguish  the  right:  McCormick  v.  Brown,  36  Cal.  180,  95  Am^ 
Dec.  170;  Belknap  v.  Gleason,  11  Conn.  160,  27  Am.  Dec.  721;  Com- 
monwealth V.  McGowan,  4  Bibb  (Ky.),  62,  7  Am.  Dec.  737;  Lam- 
berton  v.  Grant,  94  Me.  508,  80  Am.  St.  Eep.  415,  48  Atl.  127;  Town- 
send  V,  Tyndale,  165  Mass.  293,  52  Am.  St.  Rep.  513,  43  N.  E.  107;. 
Colton  V.  Depew,  60  N.  J.  Eq.  454,  83  Am.  St.  Eep.  650,  46  Atl.  728;. 
Pittsburgh  etc.  E.  E.  Co.  v.  Byers,  32  Pa.  St.  22,  72  Am.  Dee.  770; 
Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  607.  The  conse- 
quences of  this  doctrine  become  apparent  in  case  of  a  conflict  of 
laws,  or  in  case  a  creditor  has  more  than  one  remedy  on  the  sam& 
obligation. 

c.  Considered  as  Extinguishing  the  Right.— It  would  seem  more 
consistent  with  the  operation  of  a  statute  of  repose  to  hold  that  it 
not  only  goes  to  the  remedy,  but  takes  away  the  right  itself.  Other- 
wise, only  a  partial  repose  is  effected.  This  is  the  view  taken  in  re- 
spect to  tangible  property,  as  will  appear  in  a  subsequent  part  of 
this  note.  And  it  is  the  conclusion  reached  by  at  least  one  court.^ 
In  Wisconsin,  it  is  held  that  the  statute  not  only  takes  away  the 
remedy  for  the  enforcement  of  a  claim,  but  extinguishes  the  right 
also:  Pierce  v.  Seymour,  52  Wis.  272,  38  Am.  Eep.  737;  Eingartncr 
V.  Illinois  Steel  Co.,  103  Wis.  373,  74  Am.  St.  Eep.  871.  79  N.  W. 
433.  "What  is  meant  by  the  term  'extinguish  the  right,'  "  says 
Justice  Marshall  in  the  last  case  cited,  "as  used  in  the  adjudica- 
tions and  by  the  text-writers  ....  is  not  actual  satisfaction  of  the 
right  by  the  operation  of  the  statute  of  limitations.  The  idea  is 
that  a  right  to  insist  upon  the  statutory  bar  is  a  vested  property 
right  protected  by  the  constitution,  the  effect  of  which  is  to  for- 
ever prevent  the  judicial  enforcement  of  the  demand  affected  by  it^ 
against  the  will  of  the  owner  of  the  prescriptive  right.  Deprivation 
of  the  remedy  under  such  circumstances  that  there  can  bo  no  ad- 
verse restoration  of  it  is  a  destruction  or  extinguishment  of  the 
right  to  which  such  remedy  relates.  The  law  deals  only  with  en- 
forceable rights,  and  if  such  a  right  be  changed  to  a  mere  moral 
obligation,  in  a  legal  sense  it  no  longer  exists  at  all."  The 
Georgia  statute  seems  to  bar  the  right  as  well  as  the  remedy.  Yet, 
if  the  statute  is  not  pleaded,  the  court  has  jurisdiction  to  render 
judgment  against  the  defendant:  Peel  v.  Bryson,  72  Ga.  331. 
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d.  Bar  of  the  Statute  as  a  Vested  Right.— In  nearly  nil  the 
states  of  the  Union  in  which  the  question  has  arisen  it  has  been  ad- 
Judged  that  the  right  to  set  up  the  bar  of  the  statute  of  limitations 
as  a  defense  to  a  cause  of  action,  after  the  statute  has  run,  is  a 
vested  right,  and  cannot  be  taken  away  by  legislation,  either  by  a 
repeal  of  the  statute  without  a  saving  clause,  or  by  an  affirmative 
act;  and  that  it  is  immaterial  whether  the  action  is  for  the  recovery 
of  real  or  personal  property,  or  for  the  recovery  of  a  moneyed  de- 
mand, or  for  the  recovery  of  damages  for  a  tort:  Couch  v.  McKee, 
6  Ark.  484,  495;  Board  of  Education  v.  Blodgett,  155  111.  441,  46 
Am,  St.  Eep.  348,  40  K  E.  1025;  Lawrence  v.  Louisville,  96  Ky. 
595,  49  Am.  St.  Eep.  309,  29  S.  W.  150;  Stipp  v.  Brown,  2  Ind.  647; 
Thompson  v.  Bead,  41  Iowa,  48;  Bradford  v.  Shine,  13  Fla.  393,  7 
Am.  Eep.  239;  Bigelow  v.  Bemis,  2  Allen,  496;  Woodman  v.  Eulton, 
47  Miss.  682;  Eockport  v.  Walden,  54  N.  H.  167,  20  Am.  Rep.  131; 
Eyder  v,  Wilson,  41  N.  J.  L.  9;  Whitehurst  v.  Dey,  90  N.  C.  542; 
Boldro  v.  Tolmie,  1  Or.  176;  Moore  v.  Luce,  29  Pa,  St.  260,  72  Am. 
Dec.  629;  Girdner  v.  Stephens,  48  Tenn.  (1  Heisk.)  280,  2  Am.  Eep. 
700;  Ireland  v.  Mackintosh,  22  Utah,  296,  61  Pac,  901;  Eingartner 
v.  Illinois  Steel  Co.,  103  Wis.  373,  74  Am.  St,  Eep.  871,  79  N.  W. 
433. 

Some  authorities  recognize  this  principal  in  regard  to  tangible 
property,  but  deny  its  application  to  debts:  See  Jones  v.  Jones,  18 
Ala.  248;  Bentinck  v.  Franklin,  38  Tex.  458.  As  stated  by  Justice 
Brannon:  ""Where  title  to  property  has  vested  under  the  statute 
of  limitations,  no  act  can,  by  extending  the  statute  or  reviving 
the  remedy,  impair  such  title.  It  would  be  unconstitutional,  because 
depriving  one  of  property  without  due  process  of  law;  but  where 
the  demand  is  on  contract,  or  any  class  of  action  where  the  statute 
merely  gives  a  defense,  and  does  not  vest  property,  there  is  no  vested 
right  to  such  mere  defense,  and  the  legislature  may,  by  repeal  of 
the  statute  or  otherwise,  revive  the  action,  and  deprive  one  of  such 
defense":  McEldowney  v.  Wyatt,  44  W.  Va.  711,  30  S.  E.  239. 

The  supreme  court  of  the  United  States  has  decided  that  a  debtor 
lias  no  property  in  the  bar  of  the  statute  of  limitations  as  a  defense 
to  a  promise  to  pay  a  debt,  and  that  such  bar  may  be  removed  by 
statute:  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct.  Eep.  209.  This 
decision  was  dissented  from  by  Justices  Bradley  and  Harlan,  and 
the  dissenting  opinion  seems  more  in  harmony  with  principle  and 
the  weight  of  authority.  It  has  been  so  declared  and  adopted  by 
two  of  the  ablest  courts  in  this  country:  Board  of  Education  v. 
Blodgett,  155  111.  441,  46  Am.  St.  Eep.  348,  40  N.  E.  1025;  Eingart- 
ner V.  Illinois  Steel  Co.,  103  Wis.  373,  74  Am.  St.  Eep.  871,  79  X.  W. 
433.  The  general  thought  running  through  it  is,  that  the  constitu- 
tional guaranty  against  the  deprivation  of  property  without  due 
process  of  law  is  not  confined  to  tangible  property,  but  extends  to 
every   species   of   vested   right.     "An   exemption   from   a   demand," 
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said  Justice  Bradley,  "or  an  immmiity  from  prosecution  in  a  suit, 
is  as  valuable  to  one  party  as  the  right  to  the  demand  or  to  prosecute 
the  suit  is  to  the  other.  The  two  things  are  correlative,  and  to 
say  that  the  one  is  protected  by  constitutional  guaranties  and  that 
the  other  is  not,  seems  to  me  almost  an  absurdity.  One  right  is 
as  valuable  as  the  other.  My  property  is  as  much  imperiled  by  an 
action  against  me  for  money  as  it  is  against  me  for  my  land  or  my 
goods.  It  may  involve  and  sweep  away  all  that  I  have  in  the  world. 
Is  not  a  right  of  defense  to  such  an  action  of  the  greatest  value  to 
me?  If  it  is  not  property  in  the  sense  of  the  constitution,  then  we 
need  another  amendment  to  that  instrument."  And  in  a  later  Illi- 
nois case  the  court  remarks:  "A  right  of  defense  against  a  money 
demand  arising  from  the  complete  running  of  the  statute  of  limita- 
tions is  property  within  the  protection  of  the  constitutional  guaranty 
of  due  process  of  law:   Fish  v.  Farwell,  160  111.  236,  43  N.  E.  367. 

In  Mayor  and  Council  of  Hagerstown  v.  Sehner,  37  Md.  180,  it  is 
held  that  a  municipality  has  no  vested  right  in  the  defense  of  the 
statute  of  limitations  against  an  action  for  injuries  suffered  through 
a  riot. 

So  long  as  there  remains  to  the  owner  of  property  any  remedy  re- 
maining for  its  recovery,  the  party  in  possession  thereof  acquires 
no  title  or  vested  right.  Hence  the  legislature  is  competent  to  give 
the  true  owner  additional  remedies,  or  to  restore  to  him  an  old  one 
which  has  been  lost  by  lapse  of  time:  Power  v.  Telford,  60  Miss. 
195. 

In  concluding  this  branch  of  our  subject,  we  call  attention  to  the 
effect  of  special  or  short  statutes  of  limitations.  A  statute  of  this 
kind  was  under  consideration  in  Kipp  v.  Johnson,  31  Minn.  360,  17 
N.  W.  957,  and  in  passing  upon  the  effect  of  the  bar  thereof,  the 
court  observed:  "What  are  often  indiscriminately  called  statutes  of 
limitation  consist  of  two  distinct  classes:  First,  statutes  of  limita- 
tion, properly  so  called,  where  the  prescription  operates  as  the  foun- 
dation of  title  to  property  in  possession.  The  lapse  of  time  limited 
by  such  statutes  not  only  bars  the  remedy,  but  extinguishes  the  right, 
and  vests  a  perfect  title  in  the  adverse  holder.  The  second  class  are 
those  which  merely  take  away  or  suspend  certain  remedies  or  forms 
of  actions,  but  leave  the  property  rights  of  the  parties  unaffected. 
This  last  class  is  rather  an  exemption  from  the  servitude  of  certain 
forms  of  action  than  a  means  of  acquisition  of  title.  In  such  a  ease, 
the  legislature  would  have  a  perfect  right  to  restore  the  remedy  al- 
ready barred,  because  it  would  not  take  away  any  vested  rights  of 
property." 

e.  Conflict  of  Laws. — If  the  statute  of  limitations  goes  to  the  rem- 
edy merely,  without  affecting  the  right,  then  the  statute  of  the  forum 
must  govern.  Hence  an  action,  though  not  barred  where  it  arose, 
may  be  barred  by  the  law  where  it  is  sought  to  be  enforced;  and, 
on  the  other  hand,  though  barred  by  the  law  of  the  state  where  it 
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arose,  may  not  be  barred  by  the  law  of  the  forum:  Jones  v.  Jones, 
18  Ala.  248;  Bulger  v.  Eoche,  11  Pick.  36,  22  Am.  Dec.  359;  Wright 
V.  Mordaunt,  77  Miss,  537,  78  Am.  St.  Eep.  536,  27  South.  640;  Car- 
son V.  Hunter,  46  Mo.  467,  2  Am.  Eep.  529;  Underwood  v.  Patrick, 
94  Fed.  468;  note  to  Eingartner  v.  Illinois  Steel  Co.,  59  Am.  St.  Eep. 
878. 

But  if  the  statute  of  limitations  of  the  place  where  a  contract  is 
made  operates  to  extinguish  the  contract  or  debt  itself,  no  action 
can  thereafter  be  maintained  upon  such  contract  in  the  courts  of 
another  state:  Lamberton  v.  Grant,  94  Me.  508,  80  Am.  St.  Eep.  41.5, 
48  Atl.  127;  Berkley  v.  Tootle,  163  Mo.  584,  85  Am.  St.  Eop.  587,  63 
S.  W.  681;  Eathbone  v.  Coe,  6  Dak.  91,  50  N,  W.  620.  This  question 
was  squarely  met  in  Eingartner  v.  Illinois  Steel  Co.,  103  Wis.  373, 
74  Am.  St.  Eep.  871,  79  K  W.  433,  where  it  was  held  that  when  the 
operation  of  the  statute  is  complete,  the  right  to  the  benefit  of  the 
bar  thus  created  is  property,  and  protected  as  such  by  constitutional 
guaranty,  like  any  other  property,  and  such  property  goes  with  the 
possessor  into  any  jurisdiction  in  which  he  may  travel. 

Title  by  prescription  to  personal  property  must  be  respected  on 
the  removal  of  the  property  to  another  state.  When  a  title  become* 
perfect  under  the  laws  of  one  state  it  is  valid  in  any  other,  although 
the  period  of  limitations  there  is  longer  than  in  the  jurisdiction 
where  the  title  was  acquired:  Freeman  v.  Baldwin,  13  Ala.  246;  Broh 
V.  Jenkins,  9  Mart.  (La.)  526,  13  Am.  Dec.  320. 

II.  Bar  of  One  of  Two  Kemedies. 
a.  As  Affecting  Bar  of  the  Other. — When  a  person  has  more 
than  one  remedy  for  the  enforcement  of  a  right,  the  bar  of  the  stat- 
ute of  limitations  as  to  one  of  these  does  not  necessarily  affect  the 
other,  leastwise  if  the  statute  is  considered  as  going  to  the  remedy 
only.  Thus,  if  one  has  a  right  to  bring  trover  for  the  conversion 
of  a  chattel,  or  assumpsit  for  the  proceeds  of  sale,  the  fact  that  the 
statute  has  run  against  one  action  does  not  defeat  the  other:  Ivey 
V.  Owens,  18  Ala.  641.  And  if,  upon  the  conversion  of  personalty, 
the  owner  may  sue  for  the  property  itself,  or  damages  for  its  con- 
version, or  the  value  of  the  property  as  a  debt,  he  may  pursue  one 
of  these  remedies,  notwithstanding  the  other  is  unavailable  through 
lapse  of  time:  Kirkman  v.  Phillips,  54  Tenn.  (7  Hoisk.)  222.  That 
an  account  is  "out  of  date"  will  not  prevent  a  recovery  upon  a  note 
of  the  debtor  held  by  the  creditor  as  security  for  the  account:  Shipp 
v.  Davis,  78  Ga.  201,  2  S.  E.  549.  A  suit  to  dissolve  or  rescind  a 
sale  for  nonpayment  of  the  price  is  not  prescribed,  because  the  pur- 
chase money  notes  are:  Templeman  v.  Pegues,  24  La.  Ann.  537; 
School  Directors  v,  Anderson,  28  La.  Ann.  739;  Jackson  v.  Palmer, 
52  Tex.  427.  Though  the  right  of  a  buyer  of  goods  to  recover  dam- 
ages for  the  defects  therein  is  barred,  he  may  set  up  the  defects  in 
an  action  for  the  purchase  price:  Lastrapes  v.  Eoequet,  23  La.  Ann. 
6S. 
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The  theory  that  the  bar  of  one  remedy  does  not  operate  to  bar 
another  for  tlie  enforcement  of  a  demand  will  find  frequent  illustra- 
tion under  the  subdivisions  of  this  note  to  follow. 

III.  Pledge  or  Collateral  Security. 

a.  As  Affected  by  Bar  of  Debt. — A  deposit  of  collaterals  does  not 
I)revent  or  impede  the  running  of  the  statute  cf  limitations  upon 
the  debt  secured  thereby,  but  the  barring  of  any  action  upon  such 
debt  through  the  running  of  the  statute  does  not  affect  the  right 
of  the  pledgee  to  hold  and  realize  upon  the  collateral,  nor  the  pledgor 
to  call  for  any  surplus  remaining  after  the  principal  debt  has  been 
paid:  Jones  v.  Bank  of  Albany,  27  N.  Y.  Super.  Ct.  (4  Rob.)  221, 
29  N.  Y.  Super.  Ct.  (6  Rob.)  162;  Hartranft's  Estate,  153  Pa.  St. 
530,  34  Am.  St.  Rep.  717,  26  Atl.  104;  Caven  v.  Harsh,  1S6  Pa.  St. 
132,  40  Atl.  321;  Gage  v.  Riverside  Trust  Co.,  86  Fed.  984;  Spears 
V.  Hartley,  3  Esp.  81;  monographic  note  to  G-riggs  v.  Day,  32  Am. 
St.  Rep.  716.  A  reference  to  this  note,  however,  will  show  that  other 
views  on  the  question  have  been  entertained. 

The  pledgee  may  enforce  a  payment  of  his  debt,  when  stock  is 
pledged,  by  a  sale  of  the  collateral,  though  the  debt  is  barred:  Tom- 
bler  V.  Palestine  Ice  Co.,  17  Tex.  Civ.  App.  596,  43  S.  W.  896.  And 
the  fact  that  the  debt  is  barred  does  not  prevent  the  pledgee  from 
suing  for  the  conversion  of  the  pledge:  Hudson  v.  Wilkinson,  61  Tex. 
606. 

A  creditor's  rights  as  the  pledgee  of  a  life  insurance  policy  are 
not  lost  by  the  statute  of  limitations  running  against  the  debt:  Pol- 
lock V.  Smith,  107  Ky.  509,  54  S.  W.  740;  Connecticut  Mut.  Life 
Ins.  Co.  V.  Dunscomb,  108  Tenn.  724,  69  S.  W.  345.  The  running  of 
the  statute  against  a  debt  which  a  policy  of  insurance  was  pledged 
to  secure  does  not  prevent  the  enforcement  of  a  claim  arising  out 
of  such  policy,  nor  does  it  impair  the  rights  of  the  holders  of  the 
indebtedness  to  the  proceeds  of  the  insurance:  Townsend  v.  Tvn- 
dale,  165  Mass.  293,  52  Am.  St.  Rep.  513,  43  N.  E.  107. 

IV.  Lien  and  Principal  Obligation. 

a.  Bar  of  One  as  a  Bar  of  the  Other. — If  a  lien  is  deemed  merely 
accessory  to  the  principal  obligation,  then  it  is  extinguished  by  the 
lapse  of  time  within  which  an  action  on  the  latter  may  be  brought: 
California  Sav.  Bank  v.  Parrish,  116  Cal.  254,  48  Pac.  73;  Flewellen 
V.  Cochran,  19  Tex.  Civ.  App.  499,  48  S.  W.  39.  A  statute  which 
applies  to  an  action  on  the  debt  applies  to  the  lien  which  secures 
the  debt.  This,  it  is  believed,  is  the  true  theory,  but  it  is  not  uni- 
versally recognized,  as  will  appear  at  different  points  in  this  note. 
And  so  long  as  the  debt  continues  a  subsisting  obligation,  the  lien 
remains  as  an  incident  thereto:  Myers  v.  Humphreys  (Tex.  Civ. 
App.)  47  S.  W.  812.  It  is  held  that  a  lien  on  corporate  stock  is  not 
lost,  notwithstanding  the  debt  is  outlawed:  Farmers'  Bank  v.  Igle- 
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hart,  6  Gill  (McL),  50.  Thus,  a  lien  on  its  stock  given  a  corporation 
by  its  charter  for  the  debts  of  the  holder  is  not  extinguished  by  the 
statute  running  against  the  debts:  Eeading  Trust  Co  v.  Eeading 
Iron  Works,  137  Pa.  St.  282,  21  Atl.  169.  And  a  corporation  having 
a  lien  upon  the  stock  of  a  shareholder  by  reason  of  his  having  em- 
bezzled the  funds  of  the  corporation,  does  not  lose  its  right  to  en- 
force its  claim  by  allowing  more  than  six  years  to  elapse  after  the 
<liseovery  of  the  embezzlement:  Sproul  v.  Standard  Glass  Co.,  201 
Pa.  St.  103,  50  Atl.  1003.  In  this  case  the  lien  was  in  the  nature  of 
collateral  security,  which  places  the  decision  on  another  basis;  and 
perhaps  this  is  true  of  the  two  preceding  cases.  In  Waterfield  v.( 
Eice,  111  Fed.  625,  49  C.  C.  A.  504,  it  is  held  that  a  lien  on  devised 
land  for  the  installments  of  an  annuity  is  not  barred,  although  the 
<lebt  is. 

b.     Vendor's  Lien.— There  is  a  long  line  of  cases  holding  that  a 
vendor's  lien  for  the  purchase  money  of  lands  is  preserved,  although 
the  statute  of  limitations  has  barred  the  recovery  of  the  purchase 
money  as  a  debt:  Driver  v.  Hudspeth,  16  Ala.  348;  Eelfe  v.  Eelfe 
34  Ala.  500,  73  Am.  Dec.  467,  Bizzell  v.  Nix,  60  Ala.  281,  31  Am.  Eep, 
38;  Shorter  v.   Frazer,   64  Ala.   74;  Phillips  v.  Adams,   78   Ala.   225 
Hood  V.  Hammond,  128  Ala.  569,  86  Am.  St.  Eep.  159,  30  South.  540 
Magruder  v.  Peter,  11  Gill    &  J.   (Md.)   217;  Paxton  v.  Eich.  85  Va 
378,   7    S.   E.   531;  Tunstall   v.   Withers,   86   Va.    892,   11   S.   £.   565 
Evans  v.  Johnson,  39  W.  Va.  299,  45  Am.  St.  Eep.  912,  19  S.  E.  623 
Hardin  v.  Boyd,  113  U.  S,  756,  5  Sup.  Ct.  Eep.  771. 

Other  authorities  maintain  that  such  lien  expires  when  the  debt 
or  the  evidence  thereof  is  outlawed,  and  cannot  thereafter  be  en- 
forced: Linthicum  v.  Tapscott,  28  Ark.  267;  WaddeU  v.  Carlock,  41 
Ark.  523;  Stephens  v.  Shannon,  43  Ark.  464;  California  Sav.  Bank 
V.  Parrish,  116  Cal.  254,  48  Pae.  73;  Ilett  v.  Collins,  103  111.  74. 

In  Arkansas  it  is  held  that  the  lien  of  a  vendor  of  land  reserved 
in  the  face  of  the  deed  expires  when  the  debt  is  barred  by  the  stat- 
ute of  limitations:  Chase  v.  Cartright,  53  Ark.  358,  22  Am.  St.  Eep. 
207,  14  S.  W.  90.  In  Texas,  however,  if  land  is  conveyed,  and  a  lien 
is  reserved  in  the  deed  or  a  contemporaneous  mortgage,  or  in  notes 
given  for  the  purchase  money,  the  vendor  may  recover  the  land,  al- 
though the  notes  are  barred  by  limitation:  Barber  v.  Holiurau  (Tex. 
Oiv.  App.),  37  S.  W.   769. 

While  the  plea  of  the  five  years'  statute  of  limitation  to  a  pur- 
chase money  note  may  not  be  good  in  bar  of  a  judgment  in  rem 
for  the  sale  of  the  lands,  it  is  a  bar  to  the  recovery  of  a  personal 
judgment  against  the  defendant:  Buckner  v.  Street,  5  McCrary,  59, 
15  Fed.  365.  The  action  in  this  case  was  for  the  foreclosure  of  a 
vendor's  lien  reserved  in  the  deed. 

The  assignee  of  a  purchase  money  note,  secured  by  a  vendor's  lien, 
is  not  entitled  to  subject  the  land  to  the  payment  of  the  note,  nor 
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to  enforce  the  lien  after  the  statute  has  run  against  the  note:  Farm- 
ers' Loan  etc.  Co.  v.  Beckley,  93  Tex.  267,  54  S.  W.  1027. 

As  against  a  remote  vendee,  a  vendor's  lien  does  not  subsist  after 
the  statute  of  limitations  has  run  against  a  note  given  for  the  pur- 
chase money,  and  the  first  vendee  cannot  extend  the  lien  by  pay- 
ments upon  the  note:   Tate  v.  Hawkins,  81  Ky.  577,  50  Am.  Eep.  ISl. 

The  renewal  of  a  purchase  money  note  given  for  land,  or  a  new 
promise  within  six  years  after  its  maturity,  is  sufficient  to  prolong 
the  life  of  the  vendor's  lien,  and,  as  against  the  vendee  In  posses- 
sion, puts  the  statute  of  limitations  in  operation  against  it,  only  from 
the  maturity  of  the  renewal  or  from  the  date  of  the  new  promise: 
Poindextcr  v.  Eawlings,  106  Tenn.  97,  82  Am.  St.  Eep.  869,  59  S.  W. 
766.     But  see  McElwee  v.  McElwee,  97  Tenn.  649,  37  S.  W.  560. 

V.  Mortgage  or  Trust  Deed  and  the  Debt  Secured, 
a.  Mortgage  of  Real  Property. 
1.  Bar  of  Debt  Considered  as  not  Barring  Mortgage.— There  is  an 
abundance  of  judicial  authority  to  the  effect  that  the  life  of  a  mort- 
gage of  real  estate  is  not  measured  by  that  of  the  obligation  which  it 
is  given  to  secure,  and  that  the  mortgagee  can  pursue  his  remedy  on 
the  mortgage,  by  foreclosure  or  ejectment,  notwithstanding  the  debt 
or  the  evidence  thereof  is  barred  by  the  statute  of  limitations:  Bir- 
nie  V.  Main,  29  Ark.  591;  Belknap  v.  Gleason,  11  Conn.  160,  27  Am. 
Dec.  721;  Hough  v.  Bailey,  32  Conn.  288;  Browne  v.  Browne,  17  Fla. 
607,  35  Am.  Eep.  96;  Jordan  v.  Sayre,  24  Fla.  1,  3  South.  329;  El- 
kins  V.  Edwards,  8  Ga.  325;  Kelly  v.  Leachman,  3  Idaho,  629,  33 
Pac.  44;  Baltimore  etc.  E.  E.  Co.  v.  Trimble,  51  Md.  99,  111;  De- 
muth  V.  Old  Town  Bank,  85  Md.  315,  60  Am.  St.  Eep.  322,  37  Atl. 
266;  Thayer  v.  Mann,  19  Pick.  535;  Mich.  Ins.  Co.  v.  Brown,  11 
Mich.  265;  Webber  v.  Eyan,  54  Mich.  70,  19  N.  W.  751;  Trotter  v. 
Erwin,  27  Miss.  772;  Nevitt  v.  Bact  n,  32  Miss.  212,  66  Am.  Dec. 
609;  Wilkinson  v.  Flowers,  37  Miss.  579,  75  Am.  Dec.  78;  Lewis  v. 
Schwenn,  93  Mo.  26,  3  Am.  St.  Eep.  511,  2  S.  W.  391;  Benton  County 
v.  Czarlinsky,  101  Mo.  275,  14  S.  W.  114;  Tucker  v.  Wells,  111  Mo. 
399,  20  S.  W.  114;  Eyermann  v.  Piron,  151  Mo.  107,  52  S.  W.  229; 
Campbell  v.  Upton,  56  Neb.  385,  76  X.  W.  91(i;  Yanial  v.  Hupp 
(Xeb.),  90  N.  W.  645;  Mackie  v.  Lansing,  2  Nev.  302;  Cookes  v. 
Culbertson,  9  Xev.  199;  Colton  v.  Depew,  60  N.  J.  Eq.  454,  83  Am.  St. 
Eep.  650,  46  Atl.  728;  Heyer  v.  Pruyn,  7  Paige,  465,  34  Am.  Dec. 
355;  Pratt  v.  Huggins,  29  Barb.  277;  Hulburt  v.  Clark,  128  N.  Y. 
295,  28  N.  E.  638;  Capehart  v.  Dettrick,  91  X.  C.  344;  Jenkins  v. 
V;ilkinson,  113  N.  C.  532,  18  S.  E.  696;  Heclrick  v.  Byerly,  119  X.  C. 
420,  25  S.  E.  1020;  Satterlund  v.  Beal  (X.  Dak.),  15  X.  W.  518; 
Kerr  v.  Lydecker,  51  Ohio  St.  240,  37  X.  E.  267;  Ballou  v.  Taylor, 
14  E.  I.  277;  Nichols  v.  Briggs,  18  S.  C.  473;  Alexander  v.  Eansom 
(S.  Dak.),  92  N.  W.  418;  Wallace  v.  Goodlett,  104  Tenn.  670,  58  S. 
W.  343;  Keed  v.  Shepley,  6  Vt.  602;  Eichmond  v.  Aiken,  25  Vt.  324; 
Gleason  v.  Kinney,  65  Vt.  560,  27  Atl.  208;  Potter  v.  Stransky,  48 
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Wis.  235,  4  N.  W.  95;  Phelan  v.  Fitzpatrick,  84  Wis.  240,  54  N.  W. 
614;  Cheney  v.  Stone,  29  Fed.  885;  Sparks  v.  Pico,  1  McAll.  497, 
Fed.  Cas.  No.  13,211.  This  rule  is  held  to  apply  to  a  purohaser  ot" 
the  premises  from  the  mortgagor:  Ellis  v.  Fairbanks,  38  Fla.  257, 
21  South.  107,  citing  Inge  v.  Boardman,  2  Ala.  331;  Norton  v. 
Palmer,  142  Mass.  433,  8  N.  E.  346;  Fievel  v.  Zuber,  67  Tex.  275,  3 
S.  W.  273.  And,  in  foreclosure  proceedings,  the  judgment  includes 
interest  for  the  eijtire  period:  Wiswell  v.  Baxter,  20  Wis.  680. 

These  decisions,  for  the  most  part,  proceed  on  the  theory  that  the 
statute  of  limitations  goes  to  the  remedy  merely,  without  extinguish- 
ing the  right;  and,  since  a  mortgagee  has  two  remedies — one  on  the 
security  and  one  on  the  principal  obligation — the  bar  of  one  of  these 
is  not  necessarily  destructive  of  the  other.  Some  of  them  are  justi- 
fied by  the  fact  that  the  statute  expressly  fixes  a  longer  period  of 
limitation  in  which  foreclosure  may  be  had  than  the  time  limited 
for  an  action  on  the  note  or  debt  secured.  Some  are  defensible  on 
the  ground  that  the  mortgage  is  a  specialty,  while  the  debt  is  a 
simple  contract,  in  those  jurisdictions  where  the  distinction  be- 
tween the  two  still  obtains;  or  that  the  mortgage  is  in  writing  and 
the  debt  in  parol — the  time  limited  by  law,  in  case  of  the  mortgage, 
being  longer  in  both  instances.  And  still  others  may  be  defensible, 
so  far  as  concerns  equitable  remedies  on  the  mortgage,  by  the  stat- 
ute applying  in  ita  terms  only  to  particular  legal  remedies.  The 
theory  that  a  lien  is  merely  accessory  to  the  principal  obligation, 
and  therefore  is  without  vitality  when  the  latter  expires  (of  which 
more  will  presently  be  said),  has  no  application,  in  many  cases,  be- 
cause the  ancient  notion  that  a  mortgage  is  a  conveyance  is  yet  to 
be  abrogated  in  some  of  the  states. 

If  a  mortgage  contains  a  covenant  for  the  payment  of  the  money, 
a  suit  on  the  covenant  may  be  maintained  though  the  debt  is  barred: 
Earnshaw  v.  Stewart,  64  Md.  513,  2  Atl.  734.  When  such  a  cove- 
nant is  found  in  a  mortgage,  it  being  under  seal,  a  bar  to  the  re- 
covery of  the  debt,  if  of  a  shorter  period  than  a  bar  to  a  sealed  in- 
strument, cannot  affect  the  remedy  on  the  covenant:  Harris  v. 
Mills,  28  111.  44,  81  Am.  Dec.  259. 

The  doctrine  announced  by  the  foregoing  cases  has  received  legis- 
lative sanction  in  some  otates,  and  passed  into  the  statutory  law. 
For  example,  section  2735  of  the  Civil  Code  of  Georgia  reads:  "That 
the  note  or  other  evidence  of  debt  is  barred  does  not  prevent  the 
creditor  thereafter  availing  himself  of  the  mortgage  or  other  secur- 
ity": Story  V.  Davis,  110  Ga.  65,  35  S.  E.  314.  Other  statutes,  as 
we  shall  see  later  on,  are  quite  different,  and  repudiate  the  rule  pre- 
viously laid  down  by  the  courts  of  the  state  where  enacted. 

2.  Bar  of  Debt  Considered  as  Barring  Mortgage. — There  is  an- 
other line  of  decisions  holding  that  a  mortgage  cannot  be  foreclosed 
when  the  note  or  other  evidence  of  the  indebtedness  secured  thereby 
is  barred  by  the  statute  of  limitations.     If  a  suit   on   the  debt  isi 
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barred,  a  suit  on  the  mortgage  is  likewise  barred.  It  is  not  nec- 
essary that  the  statute  should  specifically  mention  mortgages.  The 
debt  is  the  principal  thing,  the  mortgage  being  merely  an  incident 
to  it.  Where  this  rule  prevails,  a  statute  which  applies  to  the 
debt  applies  also  to  the  lien  or  mortgage:  Lord  v.  Morris,  18  Cal. 
482;  McCarthy  v.  White,  21  Cal.  495,  82  Am.  Dee.  754;  Booth  v. 
Iloskins,  75  Cal.  271,  17  Pac.  225;  Newhall  v.  Sherman,  Clay  & 
Co.,  124  Cal.  509,  57  Pac.  387;  Frost  v.  Witter,  132  Cal.  421,  84  Am. 
St.  Eep.  53,  64  Pac.  7a5;  Harris  v.  Mills,  28  111.  44,  81  Am.  Dec. 
259;  Pollock  v.  Maison,  41  111.  516;  Emory  v.  Keighan,  88  111.  482; 
McMillan  v.  McCormick,  117  111.  79,  7  N.  E.  132;  Schifferstein  v. 
Allison,  123  111.  662,  15  N.  E.  275;  Lilly  v.  Dunn,  96  Ind.  220;  First 
Nat.  Bank  v.  Thomas,  8  Ky.  Law  Eep.  690,  3  S.  W.  12;  Worsham 
V.  Lancaster,  20  Ky.  Law  Rep.  701,  47  S.  W.  448;  Grayson  v.  Mayo, 
2  La.  Ann.  927;  Succession  of  Linderman,  3  La.  Ann.  714;  Duty  v. 
Graham,  12  Tex.  427,  62  Am.  Dec.  534;  Eoss  v.  Mitchell,  28  Tex. 
150;  Bitter  v.  Calhoun  (Tex.),  8  S.  W.  523;  George  v.  Butler,  26 
Wash.  456,  90  Am.  St.  Eep.  756,  67  Pac.  263. 

This,  we  believe,  is  the  correct  doctrine,  assuming  that  the  lien 
theory  of  mortgages  prevails.  "It  seems  that  the  logical  conclusion 
is  that  when  the  indebtedness  ceases  to  exist  from  any  cause,  the 
mortgage  has  no  further  existence;  that  the  mortgage  is  a  mere  in- 
cident at  all  times;  that,  when  the  note  is  paid,  the  mortgage  is 
paid;  that,  when  the  note  is  barred  by  the  statute  of  limitations, 
the  mortgage  is  barred;  that  payments  made  on  the  mortgage  in- 
debtedness suspend  the  running  of  the  statute  of  limitations  only 
against  the  party  making  the  payment;  that  the  mortgage  can  have 
no  force  and  effect  independently  of  the  debt  which  it  secures": 
McLane  v.  Allison,  7  Kan.  App.  263,  53  Pac.  781,  per  Justice  McEl- 
roy. 

"It  seems  to  us  in  accord  with  both  law  and  reason  that  whatever 
infirmity  affects  and  whatever  statute  is  a  bar  to  the  principal  should 
affect  and  bar  the  incident,  which  exists  only  by  reason  of  it.  An 
action  to  foreclose  a  mortgage  or  deed  of  trust  is  simply,  in  effect, 
an  action  to  collect  the  debt  to  secure  the  payment  of  which  was 
the  sole  purpose  of  its  execution;  and,  when  the  statute,  after  the 
lapse  of  a  certain  time  bars  an  action  upon  the  debt  for  its  collec- 
tion, we  believe  it  includes  all  actions  seeking  to  effectuate  that  pur- 
pose": McGovney  v.  Gwillim  (Colo.  App.),  65  Pac.  346,  per  Justice 
Wilson. 

In  some  of  the  states  the  rule  that  in  the  foreclosure  of  mortgages 
the  bar  of  the  statute  of  limitations  on  the  debt  is  a  good  defense 
is  declared  by  statute:  See  Whipple  v.  Jolmson,  66  Ark.  204,  49  S. 
W.  827;  Little  v.  Eeid,  75  Mo.  App.  266.  Such  a  statute  applies  to 
an  action  to  recover  possession  of  the  premises,  as  well  as  to  a  suit 
to  foreclose  the  mortgage:  American  Mortgage  Co.  v.  Milam,  64 
Ark.  ;>05,  42  S.  W.  417.  But  it  does  not  apply  to  au  action  by  a 
vendor   upon  purchase   money   notes   under   a   bond  for   title,  and   to 
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enforce  the  lion  thereof,  the  statute  of  limitations  not  running  on 
the  notes,  because  of  the  trust  relations  of  the  parties:  Williams  v. 
Young  (Ark.),  71  S.  W.  669.  In  Idaho,  but  one  action  can  lie  for 
the  recovery  of  any  debt  secured  by  a  lien  upon  real  or  personal 
property,  and  where  such  action  is  barred  as  to  the  d«bt,  the  lien  is 
carried  with  it  and  likewise  barred;  and  whatever  will  prevent  the 
running  of  the  statute  upon  one  will  prevent  it  upon  both:  Law  v, 
Spence,  5  Idaho,  244,  48  Pac.  282. 

If  a  mortgagor  removes  to  another  state,  and  resides  there  for 
such  a  time  as  will  defeat  an  action  on  the  note  given  by  him,  this 
will  not  preclude  a  foreclosure  of  the  mortgage  in  chancery,  notwith- 
standing the  general  rule  that  a  mortgage  cannot  be  foreclosed  when 
the  debt  secured  thereby  is  barred  by  the  statute  of  limitations: 
Wooley  V.  Yarnell,  39  111.  App.  595. 

3.  Deed  of  Trust. — If  a  deed  of  trust  is  given  to  secure  an  obliga- 
tion or  indebtedness,  and  la  in  effect  merely  a  mortgage,  it  is  gov- 
erned, in  the  matter  of  limitations  against  the  debt,  by  the  same 
rules  already  conssidered  as  applicable  to  mortgages.  In  accordance 
with  the  law  of  many  jurisdictions  that  a  suit  to  foreclose  a  mort- 
gage is  not  necessarily  barred  by  the  fact  that  the  statute  has  run 
against  the  debt,  it  is  held  that  a  trust  deed  may  be  foreclosed  al- 
though the  indebtedness  which  it  secures  has  expired  by  limitation: 
Bush  V.  Cooper,  26  Miss.  599,  611,  59  Am.  Dec.  270;  Long  v.  Long, 
141  Mo.  352,  44  S.  W.  341;  Gary  v.  May,  16  Ohio,  66;  Irvine  v. 
Shrum,  97  Tenn.  259,  36  S.  W.  1089;  Smith  v.  Washington  etc.  E.  R. 
Co.,  33  Gratt.  617;  Gibson  v.  Green,  89  Va.  524,  37  Am.  St.  Rep.  888, 
16  S.  E.  661;  Criss  v.  Criss,  28  W.  Va.  388.  On  the  other  hand,  in 
those  jurisdictions  where  a  mortgage  is  barred  when  the  debt  is 
barred,  a  trust  deed  which  in  legal  effect  is  only  a  mortgage,  is  like- 
wise barred  when  the  debt  that  it  is  given  to  secure  is  barred:  Mc- 
Govney  v,  Gwillim  (Colo.  App.),  65  Pac.  346.  But  even  in  these  ju- 
risdictions a  deed  of  trust  may  be  of  such  a  character  as  to  be  en- 
forceable, although  the  debt  itself  is  barred:  Grant  v.  Burr,  54  Cal. 
298;  Williams  v.  Durst,  35  Tex.  421;  Sprague  v.  Ireland,  36  Tex. 
654.  Under  a  statute  providing  that  in  suits  to  foreclose  or  enforce 
mortgages  or  deeds  of  trust  it  shall  be  a  sufficient  defense  that  they 
have  not  been  brought  within  the  period  of  limitation  prescribed  by 
law  for  a  suit  on  the  debt  or  liability  for  the  security  of  which 
they  were  given,  an  action  at  law  to  recover  possession  of  the  prem- 
ises, as  well  as  a  suit  in  equity  to  foreclose,  must  be  brought  within 
the  period  limited  for  a  suit  on  the  principal  obligation:  American 
Mortgage  Co.  v.  Milam,  64  Ark.  305,  42  S.  W.  417. 

4.  Equitable  Mortgage — Deed.  Absolute  and  Other  Securities. — 
In  an  action  of  trespass  to  try  title,  it  is  decided  in  McKeen  v. 
James,  87  Tex.  193,  25  S.  W.  193,  27  S.  W.  59,  that  the  defense  that 
the  deed  under  which  the  plaintiff  claims  is  in  fact  a  mortgage,  and 
that  the  debt  which  it  secures  is  barred  by  limitations,  may  be  set 
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lip  without  tendering  the  amount  of  the  debt.  A  creditor  cannot, 
for  the  purpose  of  collecting  a  debt  which  has  become  barred  by 
the  statute  of  limitations,  maintain  against  his  debtor  an  action 
having  for  its  object  the  enforcement  of  an  equitable  lien  on  land 
arising  from  an  absolute  conveyance  thereof  to  the  creditor  and  a 
contemporaneous  parol  agreement  that  he  was  to  hold  the  title  as 
security  for  the  debt:  Story  v.  Davis,  110  Ga.  65,  35  S.  E.  314.  And  a 
security  deed  which  does  not  in  any  way  refer  to  the  debt  to  secure 
which  it'  was  given,  or  furnish  any  evidence  of  its  existence,  cannot 
be  foreclosed  as  an  equitable  mortgage,  and  a  money  judgment  ob- 
tained thereon,  if  the  obligation  secured  by  the  deed  is  barred  by 
limitation:  Duke  v.  Story  (Ga.),  42  S.  E.  722. 

When  the  legal  right  of  action  upon  a  bond  is  barred  by  the  stat- 
ute, and  the  legal  right  of  entry  upon  the  lands  mortgaged  to  secure 
the  bond  is  likewise  barred,  the  holder  of  the  bond  and  mortgage 
cannot  maintain  a  bill  in  chancery  to  collect  the  debt  by  sale  of  the 
lands,  unless  he  can  show  some  pertinent,  equitable  right  beyond 
the  ownership  of  the  bond  and  mortgage:  Blue  v.  Everett,  50  N.  J. 
Eq.  455,  39  Atl.  765. 

5.  Mortgage  on  Land  of  Married  Woman. — The  refusal  to  fore- 
close a  mortgage  given  to  secure  a  note  of  a  husband  and  wife  for 
the  reason  that  the  title  to  the  mortgaged  land  was  in  her,  and  that 
the  debt  as  to  her  was  barred,  is  error:  Cooper  v.  Haythorn  (Kan.), 
71  Pae.  277,  citing  Perry  v.  Horack,  63  Kan.  88,  88  Am.  St.  Eep.  225, 
64  Pac.  990;  Jackson  v.  Longwell,  63  Kan.  93,  64  Pac.  991;  Fuller 
V.  McMahan,  64  Kan.  441,  67  Pac.  828.  As  to  the  bar  of  a  mortgage 
on  the  separate  estate  of  a  married  woman,  as  affecting  the  debt, 
see  post,  p.  670. 

6.  Power  of  Sale  and  Mortgage.— The  holding  of  the  principal  case 
that  a  power  of  sale  in  a  mortgage  or  deed  of  trust  may  be  exercised 
after  the  debt  secured  thereby  is  barred  by  the  statute  of  limitations 
is  followed  by  a  later  decision  in  Cone  v.  Hyatt,  132  N.  C.  810,  ante, 
p.  654,  44  S.  E,  678,  to  the  effect  that  the  power  of  sale  in  a  deed 
of  trust  or  mortgage  is  not  barred  by  limitation,  though  the  statute 
has  run  against  a  suit  for  foreclosure.  And  in  Grant  v.  Burr,  54 
Cal.  298,  it  is  held  that  where  the  legal  title  to  real  property  is  con- 
veyed to  a  trustee  to  secure  a  debt,  equity  will  not  interfere  to 
enjoin  a  sale  under  the  deed,  when  the  time  limited  for  bringing  an 
action  on  the  debt  has  expired.  The  Missouri  statute  declares  that 
"no  suit,  action  or  proceeding  under  power  of  sale  to  foreclose  any 
mortgage  or  deed  of  trust  executed  hereafter  to  secure  any  obliga- 
tion to  pay  money  or  property  shall  be  had  or  maintained  after  such 
obligation  has  been  barred  by  the  statutes  of  limitations":  Krev- 
ling  V.  O'Eeilly   (Mo.  App.),  71  S.  W.  372. 

7.  Personal  or  Deficiency  Judgment. — A  mortgage  does  not  keep 
alive  the  personal  obligation  to  pay  the  debt  which  otherwise  is 
barred:  Lashbrooks  v.  Hatheway,  52  Mich.  124,  17  N.  W.  723.     And 
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■when  the  debt  to  secure  which  a  mortgage  is  executed,  is  barred  by 
the  statute  of  limitations,  a  personal  or  deficiency  judgment  cannot 
be  entered  in  a  foreclosure  suit:  Patrick  v.  National  Bank  of  Com- 
merce, 63  Neb.  200,  88  N.  W.  183;  Overholt  v.  Dietz  (Or.),  72  Pae. 
695;  Cerney  v.  Pawlot,  66  Wis.  262,  28  N.  W.  183. 

8.  Reciprocal  Right  of  Foreclosure  and  Redemption. — A  mort- 
gagee's right  of  action  on  the  debt,  and  to  enforce  the  mortgage 
given  to  secure  it,  and  the  mortgagor's  right  of  action  for  the  re- 
<lemption  of  the  property  from  the  mortgage  lien,  are  mutual  and 
reciprocal,  and  when  one  is  barred  by  the  statute  of  limitations,  the 
other  is  also:  Cunningham  v.  Hawkins,  24  Cal.  403,  85  Am.  Dec.  73. 
See,  also,  Carpenter  v.  Plagge,  192  111.  82,  61  N.  E.  530;  Halton  v. 
Meighen,  15  Minn.  69;  King  v.  Meigl)em,  20  Minn.  264;  Parsons  v. 
Noggle,  23  Minn.  328. 

b.  Mortgage  of  Chattels.— Following  the  rule  previously  laid  down 
as  to  mortgages  of  real  property,  the  court,  in  McGowan  v.  Eeid, 
27  S.  C.  262,  3  S.  E.  337,  holds  that  the  bar  of  the  statute  of  limita- 
tions against  a  note  secured  by  a  chattel  mortgage  is  not  necessarily 
a  bar  to  the  enforcement  of  the  mortgage.  Such  is  the  law  if  there 
is  a  change  of  possession  in  the  property,  in  which  case  the  creditor 
is,  in  effect,  a  pledgee:  Hudson  v.  Wilkinson,  61  Tex.  606.  And  such 
may  be  the  law  where  the  idea  that  the  mortgage  operates  to  trans- 
fer title  is  not  yet  obsolete.  But  if  a  chattel  mortgage  is  considered 
in  its  true  light  as  a  mere  lien^  we  believe  that  it  must  be  barred 
when  the  principal  obligation  is  barred,  since  it  is  merely  accessory 
thereto. 

The  fact  that  a  mortgage  note  is  barred  does  not  affect  the  mort- 
gagee's right  to  enforce  a  covenant  for  payment  contained  in  a  chat- 
tel mortgage:  Dinning  v.  Gavin,  39  N.  Y.  Supp.  48-5,  4  App.  Div.  298; 
affirmed  159  N.  Y.  556,  54  N.  E.   1090. 

c.  Bar  of  Mortgage  as  Affecting  Debt. — If  a  mortgage  is  a  mere 
incident  to  the  debt  which  it  is  given  to  secure,  it  necessarily  follows 
that  it  lives  as  long  as  the  debt,  and  that  it  may  be  foreclosed  so 
long  as  an  action  upon  the  debt  is  not  barred  by  the  statute 
of  limitations:  Moulton  v.  Williams,  6  Idaho,  424,  55  Pac.  1019; 
Hagan  v.  Parsons,  67  111.  170;  Hibernian  Banking  Assn.  v.  Com- 
mercial Nat.  Bank,  157  111.  524,  41  N.  E.  919;  Brown  v.  Eockhold,  49 
Iowa,  282;  Jenks  v.  Shaw,  99  Iowa,  604,  61  Am.  St.  Eep.  256,  68  N. 
W.  900;  Prewitt  v.  Wortham,  79  Ky.  287;  Clift  v.  Williams,  105  Ky. 
559,  49  S.  W.  328,  51  S.  W.  821;  Berry  v.  Marshall,  23  La.  Ann.  244; 
Fraser  v.  Bean,  96  N.  C.  327,  2  S.  E.  159;  Baleh  v.  Arnold,  9  Wyo. 
17,  59  Pac.  434.  Thus,  where  by  reason  of  the  nonresidence  of  the 
mortgagor,  the  statute  has  not  run  against  his  note,  an  action  to 
foreclose  his  mortgage  or  deed  of  trust  is  not  barred:  Clinton  County 
V.    Cox,   37   Iowa,   570. 

Therefore,  if  the  mortgage  debt  is  kept  alive  by  renewal,  exten- 
sion   of    time,    part    payment,    subsequent    agreement,    or    otherwise. 
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the  vitality  of  the  mortgage  is  thereby  sustained,  and  it  continues 
enforceable  by  foreclosure:  Austin  v.  Steele,  68  Ark.  348,  58  S.  W. 
352;  London  etc.  Bank  v.  Bandmann,  120  Cal.  220,  65  Am.  St.  Eep. 
179,  52  Pac.  583;  Newhall  v.  Hatch,  134  Cal.  269,  66  Pac.  266;  Mur- 
ray V.  Emery,  187  111.  408,  58  N.  E.  327;  Kenaston  v.  Lorig,  81  Minn. 
454,  84  N.  W.  323;  Shaw  v.  Western  Land  etc.  Co.  (Tex.  Civ.  App.), 
62  S.  "W.  941.  In  the  above  Minnesota  case,  the  court  expressly  re- 
frain from  deciding  whether  the  same  rule  applies  to  a  foreclosure 
by  advertisement. 

A  chattel  mortgage  is  within  the  doctrine  announced  by  the  above 
decisions:  Arlington  Mill  etc.  Co.  v.  Yates,  57  Neb.  286,  77  N.  W, 
G77. 

The  law  is  not  clear  as  to  whether  the  revivor  of  a  debt  after  the 
statute  has  once  run  against  it  will  also  revive  the  mortgage  given 
to  secure  it.  It  has  been  held  that  the  revivor  of  the  debt  by  an 
admission  or  new  promise  operates  as  a  revivor  of  the  mortgage  also: 
Mahon  v.  Cooley,  36  Iowa,  479;  Perkins  v.  Sterne,  23  Tex.  561,  76 
Am.  Dec.  72.  But  a  contrary  conclusion  is  reached  in  Weimberger 
V.  Weidman,  134  Cal.  599,  66  Pac.  869.  The  mortgagor  cannot,  by 
reviving  the  debt,  revive  the  mortgage  as  against  his  grantee: 
Schmucker  v.  Sibert,  18  Kan.  104,  26  Am.  Kep.  765;  George  v. 
Butler,  26  Wash.  456,  90  Am.  St.  Kep.  756,  67  Pac.  263. 

If  a  husband  and  wife  execute  a  mortgage  on  their  homestead  to 
secure  the  payment  of  a  note  made  by  him  only,  his  payment  of  in- 
terest from  time  to  time,  though  without  her  knowledge,  prevents 
the  running  of  the  statute  of  limitations,  and  the  mortgage  may  be 
foreclosed  in  a  suit  commenced  more  than  five  years  after  the  note 
became  due:  Skinner  v.  Moore,  64  Kan.  360,  91  Am.  St.  Eep.  244, 
67  Pac.  827.  And  where  a  mortgage  on  a  homestead,  the  title  to 
which  is  in  the  wife,  is  executed  by  both  husband  and  wife,  to 
f,ecuic  the  payment  of  a  note  made  by  both,  the  statuto  will  not 
bar  a  foreclosure  of  the  mortgage  so  long  as  an  action  to  recover 
the  debt  may  be  maintained  against  him,  he  having  executed  au 
extension  agreement,  although  an  action  on  the  debt  is  barred  as 
against  her:  Investment  Securities  Co.  v.  Manwarron,  64  Kan.  636, 
GSPae.  68.  The  case  of  Jackson  v.  Longwell,  G3  Kau.  93,  64  Pac 
991,  presents  an  identical  state  of  facts,  except  that  the  mortgaged 
land  was  the  separate  property  of  the  wife,  and  that  the  husband 
made  payments  which  tolled  the  statute  as  to  him.  It  was  held 
that  her  property  could  be  sold  to  pay  the  judgment  rendered  against 
him. 

A  mortgage  of  a  homestead,  given  to  secure  a  note  executed  by  a 
husband  and  wife,  may,  after  the  husband's  deatli,  and  after  the 
expiration  of  a  period  of  time  equal  to  the  statuto  of  limitations, 
be  enforced  against  the  entire  lioiiicstead,  and  against  the  interests 
of  the  widow  and  minor  children,  whore  the  debt  has  been  kept 
alive  by  payments  made  by  the  wife:  Perry  v.  llorack,  63  Kan.  88, 
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88  Am.  St.  Eep.  225,  6-i  Pae.  990.  So  the  payment  by  the  principal 
debtor,  after  the  death  of  his  wife,  of  interest  on  a  note  executed 
by  Lim  alone,  though  secured  by  a  mortgage  on  her  separate  prop- 
erty executed  by  her,  keeps  alive  the  lien  upon  the  property  for  the 
security  of  the  debt:  Cross  v.  Allen,  141  U.  S.  28,  12  Sup.  Ct.  Eep. 
67. 

VI.    Prescriptive  Title  to  Property. 

a.  To  Personal  Property. — The  adverse  possession  of  a  chattel 
for  the  period  of  limitation  prescribed  by  law  vests  a  good  title 
thereto:  Sadler  v.  Sadler,  16  Ark.  628;  Pryor  v.  Eyburn,  16  Ark. 
671;  Ewell  V.  Tidwell,  20  Ark.  136;  Thompson  v.  Caldwell,  3  Litt. 
(13  Ky.)  136;  Moore  v.  Green,  8  B.  Mon.  (42  Ky.)  407;  Call  v. 
ElUs,  32  X.  C.  (10  Ired.)  250;  Gregg  v.  Bingham,  1  Hill  (S.  C),  299, 
26  Am.  Dec.  181;  Simons  v.  Fox,  12  Eich.  (S.  C.)  392;  Connor  v. 
Hawkins,  71  Tex.  582,  9  S.  W.  684;  Merrill  v.  Bullard,  59  Vt.  389,  8 
Atl.  157;  Brent  v.  Chapman,  9  U.  S.  (5  Craneh)  358;  Shelby  v. 
Guy,  24  U.  S.  (11  Wheat.)  361.  In  many  of  the  above  cases,  as 
well  as  those  in  the  following  paragraphs,  the  property  was  a  slave. 

It  has  been  contended  that,  as  in  cases  of  contract,  the  statute 
of  limitation  goes  only  to  the  remedy  without  extinguishing  the 
right  or  title  to  the  chattel:  See  the  dissenting  opinion  in  Chapin 
v.  Freeland,  142  Mass.  383,  56  Am.  Eep.  701.  And  there  is  a  hold- 
ing to  this  effect  in  Goodwin  v.  Morris,  9  Or.  322.  But  according 
to  the  better  rule  and  the  weight  of  authority  the  statute  not  only 
takes  away  the  remedy,  but  devests  the  title  to  the  propertj',  and 
creates  in  the  possessor  an  absolute  ownership:  Sims  v.  Canfield,  2 
Ala.  555;  Newcombe  v.  Leavitt,  22  Ala.  631;  Kegler  v.  Miles,  1 
Mart.  &  Y.  (Tenn.)  426,  17  Am.  Dec.  819;  Eower  v.  Eobertson  (Tex. 
Civ.  App.),  29  S.  W.  916;  Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct. 
Eep.  209. 

Hence,  the  title  acquired  by  adverse  possession  of  personal  prop- 
erty is  a  good  defense  in  replevin:  Morris  v.  Lowe,  97  Tenn.  243,  36 
S.  W.  1098.  Moreover,  it  will  support  an  action  by  the  adverse 
holder  for  the  recovery  of  possession  (Wynn  v.  Lee,  5  Ga.  217;  Clark 
v.  Slaughter,  34  Miss.  65),  even  against  the  original  owner:  Hicks  v. 
Flint  21  Ark.  463;  Stanley  v.  Earl,  15  Ky.  (5  Litt.)  281,  15  Am. 
Dec.  66;  Clarke  v.  Butler,  30  Ky.  (7  J.  J.  Marsh.)  194;  Partee  v. 
Badget,  4  Yerg.  (Tenn.)  174,  26  Am.  Dec.  220.  And  when  the  stat- 
ute is  a  bar  to  any  proceeding  at  law,  it  should  be  applied  by  analogy 
with  the  same  effect  in  a  court  of  equity:  Altoona  etc.  E.  E.  Co.  v. 
Pittsburgh  etc.  E.  E.  Co.,  203  Pa.  St.  102,  52  Atl.  6.  A  purch:iser 
from  against  whom  the  statute  has  run  is  entitled  to  stand  in  ns 
good  a  position  as  his  vendor:  Chapin  v.  Freeland,  142  Mass.  3S3, 
50  Am.  Eep.   701,  8  N.   E.   128. 

Title  to  stolen  property  maj''  be  acquired  through  adverse  posses- 
sion by  an  innocent  holder:  Dragoo  v.  Cooper,  72  Ky.  (9  Bush)  629. 
And,    after   acquiring    the    title,    he    may    maintain    replevin    against 
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the  former  owner,  who  has  reacquired  possession  of  the  chattel: 
Garrett  v.  Vaughan,  60  Tenn.  (1  Baxt.)    113. 

The  ownership  of  the  natural  increase  of  property  held  adversely 
is  not  clear.  In  Bryan  v.  Weems,  28  Ala.  423,  65  Am.  Dec.  407,  it 
is  decided,  Chief  Justice  Eice  dissenting,  that  the  statute  which 
bars  the  recovery  of  a  female  slave  held  in  adverse  possession  also 
bars  the  recovery  of  her  children  born  after  the  commencement  of 
the  adverse  possession.  But  in  McVaughters  v.  Elder,  2  Brev.  (S. 
C.)  307,  it  is  held  that  such  children  belong  to  the  former  owner, 
and   not    to   the   adverse   claimant. 

Title  by  prescription  or  adverse  possession  must  be  respected  on 
the  removal  of  the  property  to  another  state.  When  the  statute  of 
limitations  has  run,  the  title  of  the  possessor  is  complete,  notwith- 
standing he  subsequently  removes  to  a  jurisdiction  where  the  period 
of  limitations  is  longer.  In  such  a  case,  it  is  not  the  statute  of  lim- 
itations of  another  state  that  is  relied  upon,  but  the  title  acquired 
by  operation  of  the  statute;  and,  when  a  title  becomes  perfect  under 
the  laws  of  one  state,  it  is  valid  in  any  other:  Freeman  v.  Baldwin, 
13  Ala.  246;  Howell  v.  Hair,  15  Ala.  194;  Southwestern  E.  E.  Co. 
V.  Atlantic  etc.  E.  E.  Co.,  53  Ga.  401;  Broh  v.  Jenkins,  9  Mart.  (La.) 
526,  13  Am.  Dee.  320;  Fears  v.  Sykes,  35  Miss.  633. 

b.  To  Real  Property. 
1.  Force  and  Effect  of,  in  General.— The  statute  of  limitations, 
whenever  the  conditions  upon  which  it  takes  effect  have  been  fully 
complied  with,  vests  in  the  adverse  occupant  of  real  property  the 
title  thereto.  Some  of  the  decisions  use  the  term  "fee  simple";  others 
"perfect  title ";and  others,  "absolute  title":  Arrington  v.  Lisconr,  34 
Cal.  365,  94  Am.  Dec.  722;  Cannon  v.  Stockmon,  36  Cal.  535,  95  Am. 
Dec.  205;  Sherwood  v.  Barlow,  19  Conn.  471;  Keppel  v.  Dreier,  187 
ill.  298,  58  N.  E.  386;  Eenner  v.  Kannally,  96  111.  App.  392;  Brown 
V.  Anderson,  90  Ind.  93;  De  Long  v.  Mulcher,  47  Iowa,  445;  Snell  v. 
Iowa  Homestead  Co.,  59  Iowa,  701,  13  N.  W.  848;  Cramer  v.  Clow, 
81  Iowa,  255,  47  N.  W.  59;  Erdman  v.  Corse,  87  Md.  506,  40  Atl.  107; 
Ford  V.  "Wilson,  35  Miss.  490,  72  Am.  Dec.  137;  Eidgeway  v.  Hol- 
liday,  59  Mo.  444;  Farrar  v.  Hcinrich,  86  Mo.  521;  Ballou  v.  Sher- 
wood, 32  Neb.  667,  49  N.  W.  790,  50  N.  W.  1131;  Black  v.  Leonard, 
33  Neb.  745,  51  N.  W.  126;  Fink  v.  Dawson,  52  Neb.  647,  72  N.  W. 
1037;  Grant  v.  Fowler,  39  N.  H.  101;  Solomon  v.  Yrisarri,  9  N.  Mex. 
480,  54  Pac.  752;  Covington  v.  Stewart,  77  N.  C.  148;  Chrislenburg 
V.  King,  85  N.  C.  229;  Hoey  -v.  Furman,  1  Pa.  St.  295,  44  Am.  Dec. 
129;  Moore  v.  Luce,  29  Pa.  St.  260,  72  Am.  Dec.  629;  Turner  v. 
Eogers,  38  Tex.  582;  Austin  v.  Bailey,  37  Vt.  219,  86  Am.  Doc.  703; 
Harpending  v.  Dutch  Church,  41  U.  S,  (16  Pet.)  455;  Probst  v. 
Presbyterian  Church,  129  U.  S.  182,  9  Sup.  Ct.  Eep.  263;  Sharon  v. 
Tucker,  144  U.  S.  533,  12  Sup.  Ct.  Eep.  720;  Maxwell  Land  Grant 
Co.  V.  Dawson,  151  U.  S.  586,  14  Sup.  Ct.  Eep.  45Sj  H.  B.  Claflin- 
Co.  V.  Middlesex  Banking  Co.,  113  Fed.  958. 
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And  whether  or  not  the  occupant  has  color  of  title  is  immaterial, 
unless  expressly  required  by  the  statute,  if  the  essentials  of  ail-« 
verse  possession  concur  for  the  full  statutory  period;  although,  if 
there  is  an  absence  of  color  of  title,  the  rights  of  the  occupant  will 
be  limited  to  the  property  actually  brought  under  his  possession, 
he  cannot  obtain  title  to  the  whole  tract  by  virtue  of  adversely  hold- 
ing a  part  thereof:  Boots  v.  Beck,  109  Ind.  472,  9  N.  E.  698;  Elder 
V.  McCloskey,  70  Fed.  529,  17  C.  C.  A.  251;  monographic  note  to 
Power  V.  Ketching,  88  Am.  St.  Eep.  703,  704. 

In  respect  to  real  property,  at  least  according  to  the  modern  de- 
<;isions,  the  statute  of  limitations  is  neither  a  statute  of  presump- 
tion, nor  of  repose,  but  is  a  statute  operating  to  devest  the  title 
out  of  the  excluded  owner  and  to  vest  it  in  the  adverse  occupant. 
Not  only  does  it  bar  the  remedy  by  the  person  ousted,  but  it  ex- 
tinguishes his  right  or  title,  and  confers  it  upon  his  disseisor:  Baker 
V.  Chastang,  18  Ala.  417;  Kirton  v.  Bull,  168  Mo.  622,  68  S.  W. 
■927;  Postal  v.  Martain  (Neb.),  95  N.  W.  8;  Hopkins  v.  Calloway,  47 
Tenn.  (7  Cold.)  137;  Leffingwell  v.  Warren,  67  U.  S.  (2  Black  )  599; 
Bicknell  v.  Comstock,  113  U.  S.  149,  5  Sup.  Ct.  Eep.  399;  East' 
Tennessee  Iron  etc.   Co.  v.  Wiggin,  68  Fed.  446. 

"A  title  acquired  by  adverse  possession  is  a  title  in  fee  simple, 
and  is  as  perfect  as  a  title  by  deed.  The  legal  effect  not  only  bars 
the  remedy  of  the  owner  of  the  paper  title,  but  devests  his  estate, 
and  vests  it  in  the  party  holding  adversely  for  the  required  period 
of  time,  and  is  conclusive  evidence  of  such  title.  To  say  that  the 
statutes  upon  this  subject  only  bar  the  remedy,  as  some  authorities 
do,  is  only  *to  leave  the  fee  in  the  owner  of  the  paper  title,  thus 
leaving  the  owner  with  a  title,  but  without  a  remedy.  We  think  the 
better  and  more  logical  rule  is  to  hold  that  the  occupier  of  the 
premises  by  adverse  possession  acquires  title  by  that  possession, 
predicated  upon  the  presumption  or  proven  fact  that  the  prior  owner 
has  abandoned  the  premises.  Adverse  possession  ripens  into  a  per- 
fect title.  This  title  the  adverse  possessor  can  transfer  by  convey- 
ance, and  when  he  does  so  he  is  conveying  his  own  title,  and  not  a 
piece  of  land  where  the  title  is  in  some  other  person,  who  is  simply 
barred  of  any  remedy  from  recovering  it":  Dean  v.  Goddard,  55 
Minn.  290,  56  N.  W.  1060. 

To  the  same  effect  is  Baker  v.  Oakwood,  123  N.  Y.  16,  25  N.  E. 
312,  from  which  the  following  is  an  extract:  "We  cannot,  however, 
assent  to  the  proposition  that  adverse  possession  of  land  for  a 
period  sufficient  to  bar  an  action  merely  cuts  off  the  owner's  remedy 
without  affecting  the  estate.  While  this  principle  is  not  without 
the  sanction  of  judicial  authority,  and  that  of  text-writers,  we 
think  that  the  tendency  of  modern  decisions  in  this  and  most  of  the 
states,  as  well  as  in  the  federal  tribunals,  is  against  it Ad- 
verse possession  of  tangible  property  implies  not  only  the  lapse  of 
time,  but  the  occupation  and  enjoyment  by  the  possessor,  and  ilie 
Am.  St.  Rep.,  Vol.   95—43 
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acquiescence  of  the  true  owner  in  a  hostile  claim  of  title.  The  idea 
that  the  title  to  property  can  s-urvive  the  loss  of  every  remedy 
known  to  the  law  for  reducing  it  to  possession  and  enjoyment  would 
seem  to  have  but  small  support  in  logic  or  reason.  Enactments  which 
are  appropriately  termed  statutes  of  repose  when  applied  to  the  ad- 
verse possession  of  land,  have,  as  it  'seems  to  us,  a  broader  and 
deeper  effect  than  simply  to  destroy  the  remedy  of  the  true  owner 
for  its  recovery." 

Some  of  the  statutes  of  limitation,  probably  most  of  them,  merely 
operate,  in  form,  upon  the  right  of  action.  Nevertheless,  their  legal 
effect  is  to  vest  a  complete  title  in  the  adverse  holder:  Hatch  v. 
Munden  (Wis.),  94  N.  W.  332.  Other  statutes  expressly  provide  that 
adverse  possession  makes  a  good  title  in  the  occupant:  Woodward  v. 
Faris.  109  Gal.  12,  41  Pac.  781;  Kadican  v.  Eadican,  22  E.  I.  405, 
48   Atl.   143. 

Title  by  adverse  possession  is  as  good  as  a  paper  title.  The  stat- 
ute of  limitations  confers  as  complete  a  title  as  does  a  written  con- 
veyance: Bowen  v.  Preston,  48  Ind.  367;  School  Dist.  v.  Benson,  31 
Me.  381,  52  Am.  Dec.  618;  Nelson  v.  Brodhack,  44  Mo.  596,  100  Am. 
Dec.  328;  Wilhelm  v.  Federgreen,  38  N.  Y.  Supp.  8,  2  App.  Div.  483. 
affirmed  in  157  N.  Y.  713,  53  N.  E.  1133;  Hughes  v.  Graves,  39  Vt. 
359,  94  Am.  Dec.  331;  Hodges  v.  Eddy,  41  Vt.  485,  98  Am.  Dec.  612; 
Bennett  v.  Pierce,  50  W.  Va.  604,  40  S.  E.  395. 

A  deed  by  one  who  has  acquired  title  to  property  by  adverse 
possession  vests  a  good  title  in  the  grantee:  McKay  v.  Gardner,  120 
Mich.  267,  79  N.  W.  185. 

If  a  grantor  remains  in  possession,  or  afterward  takes  possession, 
and  holds  adversely  for  the  period  of  limitations,  the  title  is  rein- 
vested in  him:  Hines  v.  Eobinson,  57  Me.  324,  99  Am.  Dec.  772; 
Scarboro  v.  Scarboro,  122  N.  C.  234,  29  S.  E.  352.  And  a  title  sub- 
sequently, acquired  by  him  inures  to  his  benefit,  and  not  to  that  of. 
the  grantee:  Garabaldi  v.  Shattuck,  70  Cal.  511,  11  Pac.  778.  A 
purchaser  from  such  a  grantee  acquires  no  title,  although  he  had  no 
notice  that  the  original  grantor  held  adversely:  Pain  v.  Miles,  22 
Ky.  Law  Eep.  1584,  60  S.  W.  939. 

When  the  statute  of  limitations  has  run  in  favor  of  a  disseisor, 
no  subsequent  acknowledgment  of  the  former  owner's  title,  ex- 
cept by  deed  sufficient  to  pass  title  to  land,  will  devest  the  title 
acquired  by  adverse  possession:  Sage  v.  Eudnick,  67  Minn.  362,  G9 
N.  W.  1096.  See,  too,  Tennessee  Coal  etc.  E.  E.  Co.  v.  Linn,  123 
Ala.  112,  82  Am.  St.  Eep.  108,  26  South.  245.  Title  is  not  lost  by  a 
subsequent  entry  of  another  claimant,  and  an  interrui)tion  in  the 
possession  for  less  than  the  statutory  period:  Cervena  v.  Thurston, 
59  Neb.  343,  80  N.  W.  1048;  Spottiswoode  v.  Morris  etc.  E.  E.  (  n., 
61  N.  J.  L.  322,  40  Atl.  505;  Sherman  v.  Kane,  86  N.  Y.  57.  The 
disseised  owner  cannot,  by  wrongfully  obtaining  possession  and  con- 
veying  the   property,   cut   off   the   occupant's   title:    Faloon   v.   Sims- 
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haiiser,  130  111.  649,  22  N.  E.  835.  And  the  owner  of  land  by  adverse 
possession  is  not  required,  in  order  to  protect  himself  against  a  pur- 
chaser of  the  prior  owner,  to  give  notice  of  his  claim  by  instituting 
]ogal  proceedings:  East  Texas  Land  etc.  Co.  v.  Shelby,  17  Tex. 
Civ.  App.  G8o,  41  S.  W.  512. 

The  accretions  to  land  adversely  held  belong  to  the  occupant  upon 
his  title  to  the  main  land  becoming  complete:  English  v.  Craford 
(Iowa),  94  N.  W.  276.  It  is  held  in  Benne  v.  Miller,  149  Mo.  228, 
50  S.  W.  824,  that  accretions  formed  during  the  acquisition  of  his 
title  to  the  main  land  by  adverse  possession  are  included  in  such 
title,  however  recent  the  formation:  But  see  McKee  v.  Grand 
Eapids  (Mich.),  95  N.  W.  85. 

It  remains  to  be  said  that  a  title  established  by  adverse  posses- 
sion may  not  only  be  used  as  a  defense,  but  that  it  may  be  actively 
asserted  by  affirmative  action  either  against  a  third  person  or  the 
original  owner:  Jacks  v.  Chaffin,  34  Ark.  534;  McDuffee  v.  Sinnott, 
119  III.  449,  10  N.  E.  385;  Kepley  v.  Scully,  185  111.  52,  57  N.  E.  187; 
Green  v.  Couse,  127  N.  Y.  386,  24  Am.  St.  Eep.  458,  28  N.  E.  15. 
Numerous  illustrations  of  this  principle  will  presently  appear  under 
"Ejectment,"  "Quieting  Title,"  etc.  Title  by  adverse  possession 
may  be  affirmatively  set  ixp  by  the  defendant  under  a  general 
denial  of  the  plaintiff's  title:  Sutton  v.  Clark,  59  S.  C.  440,  82  Am. 
St.  Eep.  848,  38  S.  E.  150. 

2.  In  Actions  of  Ejectment.— When  title  to  real  estate  has  been 
fully  acquired  and  perfected,  it  is  a  good  defense  to  an  action  of 
ejectment:  Stiff  v.  Co-bb,  126  Ala.  381,  85  Am.  St.  Eep.  38,  28  South, 
402;  Pepper  v.  Pepper,  2  Marv.  (Del.)  221,  43  Atl.  90;  Briscoe  v. 
Holder,  111  Ga.  877,  36  S.  E.  960;  Wooley  v.  McCormick,  20  Ky. 
Law  Eep.  272,  45  S.  W.  885;  Den  v.  Wright,  7  N.  J.  L.  175,  11  Am. 
Dee.  546;  Patten  v.  Scott,  118  Pa.  St.  115,  4  Am,  St.  Eep.  576,  12  Atl. 
2'J2;  Snow  v.  Eich,  22  Utah,  123,  61  Pac.  336;  Andrews  v.  Eoseland 
Iron  etc.  Co.,  89  Va.  393,  16  S.  E.  252.  It  nray  be  proved  under  the 
general  issue:  Shaw  v.  Eevel,  21  Ivy.  Law  Eep.  348,  51  S.  W.  566. 
When  the  action  is  joint,  if  the  defendant  has  a  good  prescriptive 
title  against  one  plaintiff,  there  can  be  no  recovery,  although  as  to 
the  other  plaintiff  there  is  no  such  title:  Weeding  v.  Blanton,  112 
Ga.   509,  37   S.  E.   720. 

And,  if  the  holder  of  such  a  title  is  ousted  of  his  possession, 
cither  by  a  third  person  or  the  former  owner,  he  may  maintain  eject- 
ment to  recover  the  premises:  Donahue  v.  Illinois  Cent.  E.  E.  Co., 
165  111.  640,  46  X.  E.  714;  Sanitary  Dist.  v.  Allen,  178  111.  330, 
52  N.  E.  109;  Crockett  v.  Lashbrook,  5  T.  B.  Mon.  (Ky.)  531,  17 
Am.  Dec.  98;  Lantry  v.  Wolff,  49  Neb.  374,  68  K  W.  494;  Patterson 
V.  Ecigle,  4  Pa.  St.  201,  45  Am.  Dec.  684;  Ferguson  v.  Kennedy,  Peck 
(Tenn.),  321,  14  Am.  Dec.  7G1;  Parkersburg  Industrial  Co.  v. 
Schultz.  43  W.  Va.  470,  27  S.  E.  255;  Haekett  v.  Marmet  Co.,  52 
Eed.  26S.     "After  title  is  acquired  by  adverse  possession,  the  holder 


676  American  STxVTe  Reports,  Vol.  95.     [X.  Carolina, 

thereof,  if  from  choice  or  137  force  or  fraud,  he  loses  the  actual  pos- 
session, may  recover  the  same  by  suit  in  the  same  manner  as  if  he 
had  perfect  paper  title.  Having  once  acquired  title,  he  can  be 
devested  of  it  only  by  due  process  of  law":  Sutton  v.  Bollard,  9G 
Ky.  640,  29  S.  W.  637. 

3.  In  Suits  to  Quiet  Title. — One  who  has  held  possession  of  land 
under  such  circumstances,  and  for  such  time,  that  he  has  thereby 
acquired  a  title  by  prescription  or  adverse  possession,  may  call  upon 
a  court  of  equity  to  establish  such  title,  and  give  him  evidence 
thereof  by  entering  a  decree  quieting  his  title  against  the  person  in 
whom  the  title  appears  to  be  vested.  Considerations  of  public  policy 
demand  this,  for  the  claim  of  title  to  lands  can  thus  be  found  of 
record,  instead  of  resting  in  parol,  with  all  the  incidental  dangers 
and  trouble  in  establishing  it.  A  title  by  adverse  possession  will 
sustain  a  suit,  even  against  the  former  owner,  to  have  possession  in 
the  premises  quieted,  clouds  removed  from  the  title,  and  adverse 
titles  and  claims  canceled  or  set  aside:  Normant  v.  Eureka  Co.,  98 
Ala.  181,  39  Am.  St.  Rep.  45,  12  South.  454;  Torrent  Fire  Engine 
Co.  v.  Mobile,  101  Ala.  559,  14  South.  557;  Pacheco  v.  Wilson  (Ariz.), 
18  Pac.  597;  Bachelder  v.  Baker,  79  Cal.  226,  21  Pac.  754;  Walker 
v.  Converse,  148  111.  622,  36  N.  E.  202;  Mickey  v.  Barton,  194  111. 
446,  62  N.  E.  802;  Boling  v.  Clark,  83  Iowa,  481,  50  N.  W.  57;  In- 
dependent Dist.  v.  Fagen,  94  Iowa,  676,  63  N.  W.  456;  Vallandgham 
v.  Taylor,  23  Ky.  Law  Eep.  1059,  64  S.  W.  725;  Vier  v.  Detroit,  111 
Mich.  646,  70  N.  W.  139;  Eogers  v.  Day,  115  Mich.  664,  69  Am.  St. 
Eep.  593,  74  N.  W.  190;  Dean  v.  Goddard,  55  Minn.  290,  56  N.  W. 
1060;  McEee  v.  Gardner,  131  Mo.  599,  33  S.  W.  166;  Tourtelatte  v. 
Pearce,  27  Neb.  57,  42  N.  W.  915;  Buchanan  v.  Eay,  2  Ohio  St.  251; 
Smith  V.  Montes,  11  Tex.  24;  Sharon  v.  Tucker,  144  U.  S.  533,  12 
Sup.  Ct.  Eep.  720;  Four  Hundred  and  Twenty  Min.  Co.  v.  Bullion 
Min.  Co.,  3  Saw.  634,  Fed.  Cas.  No.  4989.  And  this,  although  the  ad- 
verse title  has  not  been  used  to  disturb  the  occupant:  Moody  v.  Hol- 
comb,  26  Tex.  714.  The  plaintiff  in  an  action  to  quiet  title  may  in- 
terpose the  bar  of  the  statute  of  limitations  against  a  mortgagee 
defendant  who  seeks  to  foreclose  a  mortgage  lien  on  the  property: 
Hogaboom  v.  Flower  (Kan.),  72  Pac.  547. 

The  holder  of  a  title  by  adverse  possession  is  entitled  to  all  the 
remedies  to  quiet  his  possession  that  are  incident  to  possession  under 
written  title:  Arrington  v.  Liscom,  34  Cal.  365,  94  Am.  Dec.  722. 
"We  can  see  no  reason  why,"  says  Justice  Lord,  "for  all  practical 
purposes,  such  a  party's  title  should  not  be  regarded,  both  in  law 
and  equity,  as  good  as  though  he  also  had  a  perfect  written  title; 
and  we  are  dealing  with  practical  and  not  merely  theoretical  ques- 
tions. If  a  party's  right  of  possession  has  become  absolute,  has  by 
long  adverse  possession  ripened  into  what  may  as  well  and  as  prop- 
erly, for  practical  purposes,  be  called  title  as  anything  else,  so  that 
he  can  maintain  his  possession,  or  recover  it  when  ousted,  or  main- 
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tain  all  actiong  for  injuries  to  it  against  the  party  having  the  writ- 
ten title,  in  all  respects  in  the  same  manner,  and  to  the  same  extent 
as  against  parties  who  never  were  other  than  entire  strangers  to  the 
premises;  if  the  party  having  the  written  title  has  lost,  by  adverse 
possession,  all  means  of  recovering  or  protecting  possession  when 
acquired  without  action,  and  all  means  of  establishing  or  maintain- 
ing any  right  against  the  adverse  possessor — ^we  can  see  no  good 
reason  why  such  adverse  possessor  should  be  annoyed  by  pretended 
claims,  or  have  the  value  of  his  possession  diminished  by  an  apparent 
title  which  has  lost  its  vitality.  "We  see  no  good  reason  why  the 
party  whose  adverse  possession  has  practically  ripened  into  a  title, 
should  not  be  entitled  to  all  the  remedies  to  quiet  his  possession 
that    are  incident    to    possessions    under    written    titles,    which 

are  in  law  and  equity  no  more  efficacious  to  protect  the  owners  in 
the  actual  enjoyment  of  their  possessions  under  them.  Statutes  of 
limitation  are  said  to  the  statutes  of  repose.  If  so,  they  should  be 
so  construed  and  administerel  with  respect  to  cases  falling  within 
their  purview  as  to  afford  complete,  not  partial,  repose":  Parker  v. 
Metzger,  12  Or.  407,  7  Pac.  518. 

4.  As  a  Good  or  Marketable  Title  Whicli  Vendee  Must  Accept. — 
Whether  a  title  to  real  estate  created  by  operation  of  the  statute 
of  limitations  is  a  marketable  title,  as  between  vendor  and  vendee, 
is  a  question  not  unattended  with  difficulty.  If  a  title  acquired  by 
adverse  possession  is  a  perfect  title,  and  such  it  is  said  to  be  by 
the  great  weight  of  authority,  then,  in  theory,  it  is  a  marketable 
title,  and  one  which  a  vendee  will  be  required  to  accept  under  a 
Contract  of  sale.  The  cases  so  holding  are  numerous:  Tewkesbury 
V.  Howard,  138  Ind.  103,  37  N.  E.  355;  Meibaum  v.  Brennan,  49 
La.  Ann.  580,  21  South.  853;  Foreman  v.  Wolf  (Md.),  29  Atl.  837; 
Eather  v.  Trustees  of  Church,  85  Md.  528,  37  Atl.  24;  Euess  v.  Ewen, 
5±  N.  Y.  Supp.  357,  34  App.  Div.  484,  affirmed  in  165  N.  Y.  633, 
59  N.  E.  1130;  Kahn  v.  Mount,  61  N.  Y.  Supp.  358,  46  App.  Div.  84; 
Ilamerschlag  v.  Duryea,  66  N.  Y.  Supp.  87,  31  Misc.  Eep.  687;  Nelson 
V.  Jacobs,  99  Wis.  547,  75  N.  W.  406.  This  presupposes,  of  course, 
that  such  title  is  clearly  made  out.  A  grantee  will  not  be  com- 
pelled to  take  title  concerning  the  validity  of  which  there  is  a 
reasonable  doubt,  when  he  has  stipulated  for  a  good  one:  Hed- 
derly  v.  Johnson,  42  Minn.  443,  18  Am.  St.  Eep.  521,  44  N.  W.  527. 
Holmes  v.  Woods,  168  Pa.  St.  530,  32  Atl.  54.  But  the  mere  pos- 
sibility or  suspicion  of  a  defect  is  not  enough  to  relieve  him  from 
liability  under  his  contract:  Conley  v.  Finn,  171  Mass.  70,  68  Axn.  St. 
Eep.  399,  50  N.  E.  460. 

Title  by  adverse  possession  may  support  a  suit  for  the  specific 
performance  of  a  contract  for  the  sale  of  land:  Ballou  v.  Sher- 
wood, 32  Neb.  666,  49  N.  W.  790,  50  N.  W.  1131;  Seymour  v.  Le 
Lancey,  1  Hopk.  Ch.  (N.  Y.)  430,  14  Am.  Dec.  552;  Euff  v.  Ger- 
hardt,    76  N.    Y.  Supp.    743,    73    App.    Div.    245;    Miller  v.  Cramer, 
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48  S.  C.  282,  26  S.  E.  657.  Compare  Lewis  v.  Hernclon,  3  Litt.  (Ky.) 
358,  14  Am.  Dec.  68.  "It  has  been  held  both  in  England  and 
America,"  it  is  said  in  Conley  v.  Finn,  171  Mass.  70,  68  Am.  St. 
Eep.  399,  50  N.  E.  460,  "that  a  title  by  adverse  possession  may  be 
so  clearly  proved  and  be  so  free  from  doubt  as  to  be  a  proper 
foundation  for  a  decree  for  specific  performance  against  the  pur- 
chaser," citing  Logan  v.  Bull,  78  Ky.  607;  Gump  v.  Sibley,  79 
Md.  165,  28  Atl.  977;  Hcdderly  v.  Johnson,  42  Minn.  443,  IS  Am. 
St.  Eep.  521,  44  N.  W,  527;  Ottinger  v.  Strasburger,  33  Hun,  466, 
102  N.  Y.  692;  Pratt  v.  Eby,  67  Pa.  St.  396,  402;  Scott  v.  Dixon, 
3  Dru.  &  W.  388;   Gaines  v.  Bonnor,  54  L.  J.  Ch.,  N.  S.,  517. 

Title  by  adverse  possession  is  sufficient  to  meet  a  contract  for 
the  sale  of  land,  assuring  to  the  purchaser  a  title  which  is  market- 
able and  free  from  doubt,  together  with  the  quiet  and  peaceable 
enjoyment  of  the  property.  And  a  purchaser  under  a  contract  re- 
quiring the  seller  to  give  a  good  and  suificient  warranty  deed,  so  as 
to  convey  the  land  in  fee  and  unencum'bered,  is  entitled  to  a  good 
and  marketable  title  merely,  and  is  not  entitled  to  a  perfect  record 
title:  Barnard  v.  Brown,  112  Mich.  452,  67  Am.  St.  Eep.  432,  70 
N.  W.  1038.  Compare  Thompson  v.  Dickerson,  68  Mo.  App.  535. 
But  if  a  vendor  agrees  to  convey  a  valid  record  title,  a  title  by  ad- 
verse possession  does  not  fulfill  his  agreement:  Noyes  v.  Johnson, 
139  Mass.  436,  31  K  E.  767;  Zunker  v.  Ivuehn,  113  Wis.  421,  88 
N.  W.  605,  It  is  unavailable  to  the  vendor  either  to  resist  a  suit 
for  a  rescission  or  to  support  a  suit  for  specific  performance. 

While  there  is  little  doubt  in  our  mind  that  a  prescriptive  title 
may  be  so  clearly  established  as  to  bind  a  vendee  to  aceejjt  it,  un- 
less he  has  contracted  for  a  record  title,  still,  as  a  matter  of  fact, 
such  a  title,  however  perfect  in  theory,  does  not  inspire  the  same 
confidence  in  a  prospective  eucumbraucer,  insurer,  or  purchaser, 
as  a  paper  title.  And  this  reluctance  of  a  vendee  will  be  given 
recognition  by  requiring  the  vendor  to  negative  every  reasonable 
objection  to  the  title.  Moreover,  there  is  an  obvious  difference  be- 
tween regarding  it  as  marketable  and  enforceable  against  a  vendee 
in  a  proceeding  in  which  the  holder  of  an  outstanding  title,  if 
such  there  be,  is  not  <a  party,  aoid  holding  it  valid  so  as  to  con- 
stitute a  defense  to  an  action  of  ejectment.  This  is  pointed  out 
in  Siniis  v.  McElroy,  160  X,  Y.  15G,  73  Am.  St.  Eep.  673,  54  X.  E, 
674,  where  a  right  of  action  for  dania^^es  by  a  vendor  against  his 
vendee  for  the  breach  of  an  executory  contract  for  the  sale  of 
land  was  denied.  In  the  course  of  the  opinion.  Justice  O'Brien' 
said:  "It  is  admitted  that,  as  to  a  material  part  of  the  preniisesi 
embraced  in  the  contract,  the  plaintiff  had  no  record  title,  but  she' 
claimed  to  have  a  good  title  by  adverse  possession,  and  the  question 
presented  by  this  appeal  is  whether  the  plaintiff  established  title' 
in  that  way  so  conclusively  as  to  warrant  the  court  in  directing  a. 
verdict    in    her    favor.     It    is    important    to    bear   in   mind    that    the 


Feb.  1903.]  Menzel  v.  IIixton.  679 

controversy  is  not  between  the  party  holding  or  clniming  under  tha 
record  title  and  the  plaintiff  claiming  by  adverse  possession,  but  be-i 
tween  the  latter  and  a  purchaser  by  executory  contract  to  recover, 
damages  for  his  refusal  to  accept  a  title  based  entirely  on  such  ad- 
verse possession.  The  holders  of  the  outstanding  record  title,  if 
any,  are  not  parties  to  this  action  and  cannot  be  bound  by  tha 
judgment,  and  hence  the  defendant,  if  compelled  to  accept  the  deed, 
tendered,  might  still  be  obliged  to  litigate  with  the  true  owners  tha 
question  of  title  as  against  them.  When  the  controversy  assumes 
the  form  of  an  action  of  ejectment  against  the  party  in  possession. 
by  one  claiming  under  title  by  record,  the  former  is  in  a  stronger, 
position  to  assert  his  right  than  when  litigating  with  a  stranger. 
who  refuses  to  accept  his  title.  In  the  former  case,  adverse  posses-, 
sion  is  evidence  of  title  in  the  party  asserting  it.  It  might  well 
be  held  to  have  the  same  effect  in  every  case  but  for  the  difficulty,. 
if  not  the  impossibility,  of  establishing  the  fact  as  against  those 
who  are  not  parties  to  the  action  or  bound  by  the  judgment.  In. 
such  cases,  it  is  frequently  very  difficult  for  courts  to  anticipate 
what  the  owner  of  the  outstanding  title  may  be  able  to  prove  in  a 
litigation  with  a  party  who  has  taken  a  title  by  adverse  possession.. 
The  former  may  be  able  to  prove  facts  tending  to  show  that  what 
appeared  to  be  an  adverse  possession,  in  a  litigation  in  which  he 
was  not  heard,  is  quite  otherwise,  and  hence  this  court  has  fre-. 
quently  refused  to  compel  a  purchaser  to  take  a  title  which  he  may 
be  called  upon  to  defend,  by  parol  proof  of  adverse  possession."  To 
the  same  effect,  see  Zunker  v.  Kuehn,  113  Wis.  421,  88  N.  W.  605, 
where  a  prescriptive  title  was  held  insufficient  to  resist  a  suit  by 
a  vendee  for  a  res(5ission  of  the  contract  of  sale. 

5.  As  a  Support  to  Damages  in  Eminent  Domain. — In  a  proceed- 
ceeding  to  assess  damages  for  the  construction  of  a  highway,  if 
the  defendant  has  a  prescriptive  title,  whether  or  not  he  has  a  valid 
record  title  is  immaterial:  Hohl  v.  Osborne  (Iowa),  92  N.  W.  G97. 
Such  title  will  support  an  action  for  damages  for  injury  done  to 
the  property  from  the  improper  construction  of  a  railroad  adjacent 
to  it:   Swenson  v.  Lexington,  69  Mo.  157. 

6.  As  a  Support  to  Action  for  Trespass  or  Injuries.— The  adverse 
possession  of  land  for  the  statutory  period  confers  a  title  which 
will  defeat  an  action  for  trespass:  Terry  v.  Hilton,  20  Ky.  Law  Eep. 
367,  46  S.  W.  216;  and  which  will,  on  the  other  hand,  support  an 
action  for  trespass  and  an  injunction  against  further  trespasses:. 
Coppage  V.  Griffith,  19  Ky.  Law  Eep.  459,  40  S.  W.  908;  Hart  v. 
Doyle,  128  Mich.  257,  87  K  W.  219.  In  Montgomery  v.  Eobinson, 
4  Del.  Ch.  490,  an  injunction  against  the  erection  of  a  wall  on  the 
premises  was  granted.  Such  a  title  will  enable  the  occupant  to 
recover  from  a  railroad  company  for  damages  suffered  by  its  start- 
ing a  fire  on  the  land:  Busby  v.  Florida  Cent.  etc.  E.  E.  Co.,  45 
S.    C.    312,   23   S.   E.   50. 
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CONFLICT  OF  LAWS. — The  Transfer  of  Realty  is  governed 
by  the  laws  of  the  state  where  it  is  situated,     (p.  681.) 

CONFLICT  OF  LAWS— Covenant  of  Warranty,  Difference 
Between  Asserting  as  an  Estoppel  and  a  Cause  of  Action. — Where 
it  is  claimed  that  a  covenant  of  warranty  operates  as  an  estoppel 
affecting  the  title  to  land,  it  must  be  governed  by  the  law  of  the 
state  wherein  the  land  is  situated,  and  if  not  valid  by  the  law  of 
that  state  cannot  be  enforced  as  an  estoppel,     (pp.  681,  682.) 

A  MARRIED  WOMAN'S  DEED  Containing  a  Covenant  of 
Warranty,  if  not  executed  in  conformity  with  the  laws  of  the 
state  wherein  the  land  attempted  to  be  conveyed  is  situated,  can- 
not there  operate  by  way  of  estoppel,  so  as  to  prevent  her  from 
claiming  such  land,  though  the  conveyance  was  executed  in  the  state 
wherein  she  resided  and  in  accordance  with  its  laws,  and  would  have 
been  valid  had  it  related  to  her  real  property  in  that  state,  (p. 
682.) 

THE  CONVEYANCE  of  a  Married  Woman  Cannot  Operate 
Against  Her  by  Way  of  Estoppel  where,  because  not  executed  in 
conformity  with  the  statute,  it  cannot  operate  directly  as  a  convey- 
ance,    (p.  683.) 

A  COVENANT  OF  WARRANTY  Does  not  Pass  to  the  Grantee 
of  the  Grantee  without  an  express  assignment,  where  the  convey- 
ance in  which  it  is  contained  is  as  such  void.     (p.  683.) 

A  MARRIED  WOMAN  is  not  Estopped  from  Asserting  the 
Invalidity  of  a  Conveyance  of  her  real  property  not  executed  iu  the 
mode  required  by  statute,  though  she  has  received  a  valualile  con- 
sideration and  her  vendee  has  been  let  into  possession  and  has 
made   valuable   improvements,     (p.   684.) 

Action  by  Mrs.  Smith  against  Ingram  and  others  for  tlie  re- 
covery of  certain  lands  and  damages  for  their  detention.  Tlie 
defendants  pleaded  that  tlie  plaintiff  and  her  husband  made  a 
conveyance  of  the  lands  on  the  21st  of  January,  1878,  to  one 
Lindsay  Hursey  with  covenants  of  warranty;  that  Hursey  took 
possession  of  the  land  and  claimed  to  hold  it  under  this  convey- 
ance, and  that  the  defendants  claimed  and  are  entitled  to  pos- 
session through  conveyances  from  and  under  Hursey.  The 
trial  court  gave  judgment  for  the  plaintiff;  the  defendants  ap- 
pealed. An  o])inion  was  given  by  the  supreme  court  aflirming 
the  judgnncnt.  This  opinion  was  written  by  Chief  Justice 
Furclies,  Justice  Douglas  concurring,  but  declaring  that  he  did 
so  with  reluctance  on  account  of  the  great  and  unmerited  hard- 
ship inflicted  upon  many  individuals.  Chief  Justice  Clark  dis- 
sented. 

Adams,  Jerome  &  Armfield,  for  the  petitioner. 

]\rclver  &  Spcncc^  Douglass  &  Sims  and  J.  A.  Spcnce,  in  op- 
position. 
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^^  WALKEE,  J.  This  is  a  petition  to  rehear  the  above- 
entitled  case  which  was  decided  at  February  term,  1902,  and  is 
reported  in  Smith  v.  Ingram,  130  K.  C.  100,  40  S.  E.  984. 
On  the  twenty-first  day  of  January,  1878,  the  plaintiff  being 
the  owner  of  the  land  in  controversy,  which  is  situated  in  this 
state,  joined  with  her  husband  in  the  execution  of  an  unsealed 
paper-writing  by  which  they  professed  to  convey  the  said  land 
for  a  consideration  received  by  her  to  one  Lindsay  Hursey, 
who  afterward  conveyed  to  the  defendant,  A.  Leach.  The 
other  defendants  claim  their  shares  in  the  land  by  mesne  con- 
veyance from  Leach. 

At  the  time  of  executing  the  paper-writing  to  Hursey  the 
plaintiff  and  her  husband  were  citizens  of  the  state  of  South 
Carolina  and  were  domiciled  in  that  state,  and  Hursey  was  a 
citizen  of  this  state  and  domiciled  therein.  The  paper- writing 
was  proved  by  witnesses,  there  being  no  acknowledgment  of 
it  or  privy  examination  of  the  wife.  There  was  a  general  cov- 
enant of  warranty  in  the  deed.  By  the  constitution  and  laws 
of  South  Carolina,  in  force  at  the  time  the  paper-writing  was 
executed,  a  married  woman  could  purchase  and  convey  real 
property  as  if  she  were  unmarried,  and  her  deed  to  the  same 
could  be  proved  by  witnesses  without  privy  examination  and 
when  thus  proved  and  registered  was  binding  upon  her.  The 
plaintiff's  husband  died  since  this  suit  was  brought. 

■  It  may  be  assumed  that  if  the  lands  had  been  situated  in 
South  Carolina  the  paper- writing  executed  by  the  plaintiff  to 
Lindsay  Hursey  was  valid  and  effectual  for  the  purpose  ^*^^  of 
passing  the  land  to  the  latter,  and  further  that  the  plaintiff  ac- 
cording to  the  laws  of  that  state  would  be  bound  by  the  cov- 
enant of  warranty.  But  as  the  land  is  situated  in  this  state, 
tlie  transfer  of  it  must  be  governed  by  our  law.  It  seems  to 
bo  conceded  that  the  title  to  the  land  did  not  pass  by  the  mere 
force  and  operation  of  the  deed  as  a  conveyance,  but  the  de- 
fendants contend  that  the  plaintiff  is  estopped  by  the  deed  and 
especially  by  the  covenant  of  warranty  to  claim  the  land,  as 
her  covenant  is  valid  and  binding  on  her  under  the  laws  of 
South  Carolina  where  she  resided  and  had  her  domicile  at  the 
time  she  entered  into  it. 

There  is  a  marked  difference  between  the  validity  of  a  cov- 
enant of  warranty  where  the  question  is  whether  tlie  covenantor 
is  liable  in  damages  for  a  breach  of  the  covenant,  treated  as  a 
mere  personal  contract,  and  its  validity  for  the  purpose  of 
creating  an  estoppel  against  the  covenantor  to  claim  the  land 
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which  he  had  sold  and  conve3'ed  and  tlie  title  to  which  he  has 
Avarranted.  In  the  one  case,  the  remedy  is  hj  an  action  on  the 
covenant  which  sounds  only  in  damages,  and  in  the  other  the 
covenant  is  considered,  not  as  passing  the  estate,  if  we  speak 
Avith  technical  accuracy,  but  as  concluding  the  party,  who  has 
affirmed  that  he  had  the  title  at  the  time  of  the  conveyance  and 
has  agreed  to  warrant  and  defend  it,  from  afterward  disput- 
ing that  fact,  or  from  asserting  a  title  in  opposition  to  the  one 
he  professed  to  convey,  but  while  the  estoppel  may  not  have  the 
legal  effect  of  transferring  the  title  to  the  covenantor,  it  in- 
directly accomplishes  tliat  result.  Whatever  may  be  the  rule 
with  reference  to  the  law  goAerning  the  validity  of  a  covenant 
considered  as  a  personal  contract,  for  the  breach  of  which 
damages  may  l>e  recovered,  whether  it  is  the  law  of  the  place 
where  the  property  witli  reference  to  which  the  covenant  is 
made  is  situated,  or  the  haw  of  the  place  of  the  contract,  we 
need  not  decide  in  this  ^'*-  case,  for  it  is  sufficient  for  the  pur- 
pose of  this  appeal  to  hold,  as  we  must,  that  if  the  covenant  is 
to  be  regarded  as  an  estoppel  affecting  the  title,  it  must  be 
governed  by  the  law  of  tlie  state  wliere  the  property  is  situated, 
and  in  this  case  by  the  law  of  this  state :  Minor's  Conflict  of 
Laws,  sec.  185;  Eiley  v.  Burroughs,  41  Xeb.  290,  59  N.  W. 
929 ;  Hill  v.  Shannon,  68  Ind.  470 ;  Tillotson  v.  Pritehard,  60 
Vt.  94,  6  Am.  St.  Eep.  95,  14  Atl.  302.  Referring  to  this  very 
question  of  the  effect  of  a  covenant  of  warranty,  the  court,  in 
Succession  of  I-iarendon,  39  La.  Ann.  952,  3  South.  219,  says: 
"The  rights  and  obligations  arising  under  acts  passed  in  one 
state  to  bo  executed  in  anotlier,  respecting  the  transfer  of  real 
estate  in  tlie  latter,  are  regulated  in  point  of  form,  suhstance 
and  validity,  by  the  laws  of  the  state  in  which  such  acts  are  to 
have  effect."  The  rule  is  said  by  tlie  court  to  apply  also  to  the 
determination  of  liability  upon  the  covenant  for  damages. 

If  the  question  of  estoppel  is  to  be  decided  by  the  law  of  tliis 
state,  as  we  iiold  it  must  necessarily  be,  it  follows  that  it  can- 
not have  the  eU'eet,  either  directly  by  passing  tlie  estate  or  in- 
directly l)y  concluding  the  plaintiff  of  preventing  lior  recovery 
in  this  case.  A  ruling  which  Avould  give  to  the  covenant  the 
force  and  effect  the  defendants  contend  it  should  have  would 
be  in  flagrant  violation  of  the  spirit  and  letter  of  our  law  in 
regard  to  the  transfer  of  real  property  by  married  women.  We 
Avill  always  in  comity  enforce  the  laws  of  another  state,  when 
the  rights  of  the  parties  should  be  determined  according  to  the 
place  where  the  contract  was  made,  or  where  the  transactions, 


Feb.  1903.]  Smith  v.  IxNgram.  G83 

out  of  which  those  rights  arose,  took  place;  but  wc  cannot  en- 
force the  laws  of  a  foreign  jurisdiction  when  the}^  conflict  with 
our  own  laws  in  a  matter  concerning  property  situated  in  this 
state.  If  we  should  say  that  the  covenant  works  an  e>to})})el 
which  concludes  the  plaintifl:  and  thereby  devests  her  of  the 
title  to  the  property,  we  would  decide  in  effoct  that  she  had 
done  indirectly  vvhat  she  could  ^*^"^  not  do  directly.  ''The  wife 
cannot  subject  her  separate  real  estate  or  any  interest  therein 
to  any  lien  except  by  deed  in  which  the  husband  joins,  with 
privy  examination  as  prescribed  by  law,  and  she  will  not  l)e 
allowed  to  do  indirectly  what  the  law  prohibits  her  doing 
directly":  Thurber  v.  La  Eoque,  105  X.  C^  301,  11  S.  E.  -KiO. 
In  Duwry  v.  Foster,  2  Wall.  34,  the  court  says :  '"To  permit  an 
estoppel  to  operate  against  her  (a  married  woman)  would  bo  a 
virtual  repeal  of  the  statute  which  extends  to  her  this  protoo- 
tion,  and  also  a  denial  of  the  disability  of  the  common  law  that 
forbids  the  conveyance  of  her  real  estate  by  procuration.  It 
would  introduce  into  the  law  an  entirely  new  system  of  con- 
veyance of  the  real  property  of  feme  covert.  ■' 

The  defendants  cannot  avail  themselves  of  tlie  covenant,  be- 
cause it  was  not  made  directly  with  them  but  with  Hursey  and 
there  has  been  no  assignment  of  the  covenant  by  him  to  them. 
It  is  true  that  a  covenant  of  warranty  is  in  the  nature  of  a  real 
covenant  and  runs  with  the  land,  even  though  the  word  ■•as- 
signs" is  not  mentioned  therein:  Wiggins  v.  Pender,  132  X. 
C.  628,  44  S.  E.  362,  at  this  term.  ^But  the  defendants  can 
take  nothing  by  this  principle  as  the  deed  of  tlie  plaintiff  was 
absolutely  void,  and  the  land,  or,  more  properly  speaking,  the 
title  or  estate,  did  not  pass,  and  of  course  the  covenant  cannot 
be  said  to  have  passed  to  the  defendant  with  the  land.  The 
covenant  of  warranty  is  incident  to  the  estate,  and  as  the  de- 
fendants acquired  no  estate  it  follows  tliat  they  derived  no  ad- 
vantage in  any  way  from  the  covenant:  Kercheval  v.  Triplett, 
1  A.  K.  Marsh.  (Ky.)  493.  If  it  is  a  binding  covenant  at  all 
it  is  nothing  more  than  a  covenant  in  gross  or  one  detached 
from  the  land,  and  could  not  have  passed  to  the  defendants  ex- 
cept by  an  assignment.  When  tlio  deed  of  a  married  woman 
fails  as  a  conveyance  because  of  the  nonjoinder  of  her  liusband 
or  for  any  other  reason,  it  is  incifecttial  for  all  purposes  and 
cannot  be  relied  upon  as  an  esto])pel  or  grountl  for  recovery 
**^^  in  any  subsequent  controversy:  Herman  on  Estoppel,  sec. 
581.  In  Lowell  v.  Daniels,  2  Gray,  168,  61  Am.  Dec.  418,  the 
court,  discussing  this  question,  says:  '"'Slie  can  make  no  valid 
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contract  in  relation  to  her  estate.  Her  separate  deed  of  it  is 
absolutely  void.  Any  covenants  in  such  separate  deed  would 
be  likewise  void.  If  she  were  to  covenant  that  she  was  sole, 
was  seised  in  her  own  right  and  had  full  power  to  convey,  sucli 
covenant  would  avail  the  grantee  nothing.  She  could  neither 
be  sued  upon  them  nor  estopped  by  them.  The  law  has  ren- 
dered her  incapable  of  such  contract,  and  she  finds  in  her  in- 
capacity her  protection;  her  safety  in  her  weakness.  Her  most 
solemn  acts,  done  in  good  faith  and  for  full  consideration,  can- 
not affect  her  interest  in  the  estate  or  that  of  the  husband  and 
children'':  See,  also,  Pierce  v.  Chase,  108  Mass.  254.  In 
Harden  v.  Darwin,  77  Ala.  481,  it  is  said  by  the  court :  "It  has 
been  uniformly  held  that  a  married  woman  is  not  estopped 
from  asserting  the  invalidity  of  a  conveyance  of  her  property, 
not  executed  in  the  mode  required  by  the  statute,  though  she 
has  received  a  valuable  consideration,  and  her  vendee  has  been 
let  into  possession;  and  that  a  court  of  equity  will  not  enforce 
ii:  against  her,  as  an  agreement  to  convey" :  Louisville  etc.  Ey. 
Co.  V.  Stephens,  96  Ky'!  401,  49  Am.  St.  Eep.  303,  29  S.  W.  14. 
The  covenant  binds  the  covenantor  to  warrant  and  defend  the 
iitle  which  passes  by  the  deed  and  to  answer  in  damages  if  the 
litle  fail  or  proves  defective.  It  relates  to  the  title  or  estate  of 
the  covenantor,  which  he  undertakes  to  convey  and  not  to  the 
validity  of  the  deed  by  which  it  is  transferred.  The  purchaser 
is  presumed  to  know  that  a  married  woman  is  not  bound  by  a 
deed  without  her  privy  examination,  and  if  he  takes  a  convey- 
ance imperfectly  executed  or  acknowledged  by  her,  it  is  his 
own  misfortune  if  not  his  fault:  Towles  v.  Tisher,  77  X.  C. 
437.  We  think  the  principles  laid  down  in  this  coTirt  in  Wil- 
liams V.  Walker,  111  X.  C.  604,  16  S.  E.  706,  are  conclusive 
against  the  defendants  ^""*  in  this  case.  While  the  precise 
question  we  are  discussing  was  not  involved  in  that  case,  it 
affords  a  perfect  analogy  for  our  guidance  and  is  sufficient  in 
all  res])ects  to  sustain  our  decision  on  this  rehearing.  In  the 
case  of  Collins  v.  Benbnry,  25  X.  C.  285,  38  Am.  Dec.  722,  it 
was  held  by  this  court  that  a  conveyance  which  failed  to  pass 
the  land  and  was  merely  void  could  not  operate  as  an  estoppel, 
and  this  must  needs  be  so. 

The  defendants  further  contend  that  jjlaintiff  is  estopped  by 
her  act  in  permitting  Hursey  and  the  defendant  to  take  pos- 
session of  the  land  and  make  valuable  improvements  thereon. 
We  have  not  been  able  to  find  anything  in  the  record  upon 
which  they  can  base  this  contention,  but  if  there  were  facts 
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sufficient  for  that  purpose,  we  would  be  unable  to  agree  with 
the  defendant.  A  married  woman  is  no  more  estopped  by  her 
acts  in  pais  than  by  her  covenant  of  warranty.  This  court  has 
said  that  no  one  can  reasonably  rely  upon  the  acts  and  repre- 
sentations of  a  married  woman,  at  least  those  which  are  con- 
tractual in  their  nature,  as  he  must  know  that  she  is  not  bound 
thereby,  and  ""it  is  only  in  the  case  of  a  pure  tort,  altogether 
disconnected  with  the  contract  that  an  estoppel  against  her  can 
operate" :  Towles  v.  Fisher,  77  X.  C.  438 ;  Scott  v.  Battle,  85 
N.  C.  184,  39  x\m.  Eep.  694;  AVilliams  v.  Walker,  111  N.  C. 
604,  16  S.  E.  706;  Carolina  Cent.  E.  E.  Co.  v.  McCaskill,  94 
N.  C.  746. 

We  have  examined  with  care  the  authorities  to  which  our 
attention  has  been  called  and  do  not  think  that  they  support 
the  contention  of  the  petitioner  as  to  the  estoppel  arising  from 
the  covenant  of  warranty.  We  make  special  reference  to  two  of 
them.  In  the  case  of  Long  Island  E.  E.  Co.  v.  Conklin,  29  N. 
Y.  587,  the  question  as  to  the  valid  execution  of  the  'deed  was 
not  raised,  but  the  point  was  whether  the  words  of  the  deed 
were  sufficient  to  operate  as  a  conveyance  of  the  property,  and 
the  court  held  that  if  they  were  not  resort  could  be  had  to  the 
900  covenant  of  warranty  as  containing  sulTicient  \vords  for  that 
purpose.  The  grantor  was  sui  juris.  In  Basford  v.  Pearson, 
7  Alien,  504,  there  was  no  reference  to  an  estoppel  as  the  action 
was  brought  to  recover  damages  for  a  breach  of  the  covenant. 
The  question  in  our  case  is  not  whether  ]\Irs.  Smith  is  liable 
for  damages  upon  the  covenant,  but  whether  she  is  estopped 
from  claiming  the  land. 

We  have  given  this  case  most  anxious  thought  and  consider- 
ation not  only  because  of  the  interesting  and  important  ques- 
tions involved,  but  because  of  the  great  hardship  and  apparent 
injustice  the  defendants  may  suffer  as  the  result  of  our  deci- 
sion based  upon  the  ap})lication  of  fixed  legal  principles  to  their 
case. 

AVhether  the  defendants  can  have  equitable  relief  is  a  qiies- 
tion  not  now  before  us  for  adjudication.  Such  relief  lias  been 
granted  in  a  case  closely  resembling  this  in  its  facts  and  cir- 
cumstances. In  that  case  the  court  fully  recognized  the  inval- 
idity of  a  deed  executed  by  a  married  woman  and  based  its  de- 
cision upon  the  ground  that  the  right  to  equitalile  relief  or  to 
compensation  for  improvements  to  the  extent  that  they  liad  en- 
hanced the  value  of  the  land  did  not  involve  the  enforcement 
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of  a  contract  either  directly  or  indirectly,  but  simply  denied  to 
her  the  use  and  enjoyment  of  property  for  which  she  had  paid 
nothing  and  which  she  acquired  by  the  repudiation  of  her  deed; 
Preston  v.  Brown,  35  Ohio  St.  18.  AYhether  this  is  a  correct 
principle  and  the  case  just  cited  and  others  of  a  like  tenor  are 
in  accord  with  our  decisions  and  should  be  followed  by  us  is  a 
question  which,  if  it  should  ever  arise,  we  will  leave  open  for 
future  consideration  and  entirely  free  from  any  expression  or 
even  intimation  of  opinion  by  us. 

However  much  we  may  regret  the  unfortunate  situation  of 
the  defendants  we  cannot  grant  them  any  relief  as  the  matter 
is  now  presented  without  abrogating  well-settled  principles  and 
violating  the  plain  provisions  of  our  statute,  the  enforcement 
'^^^  of  which  is  obligatory  upon  us.  After  careful  examina- 
tion of  the  case  we  can  find  no  error  in  the  former  decision  of 
this  court. 

Petition  dismissed. 

Chief  Justice  Clark  again  expressed  his  dissent,  referring  to, 
without  repeating,  the  views  expressed  by  him  at  the  former  hear- 
ing and  also  to  the  opinion  of  the  court  in  Wood  v.  Wheeler,  111 
N.  C.  231,  16  S.  E.  418;  Taylor  v.  Sharp,  108  N.  C.  377,  13  S.  E.. 
138,  the  concurring  opinion  in  Vann  v.  Edwards,  128  N.  C.  425,  3ff 
S.  E.  66,  and  the  dissenting  opinion  in  Williams  v.  Walker,  111  N. 
C.  613,  16  S.  E.  706.  He  claimed  that  the  provisions  of  section 
6  of  article  10  of  the  constitution  of  the  state  and  chapter  78  of 
the  Laws  of  1899  took  women  out  of  the  class  of  incompetents 
' '  and  from  the  companionship  '  of  infants,  idiots,  lunatics,  and 
convicts'  in  which  they  had  been  placed  by  the  statute  of  limita- 
tions," and,  at  all  events,  if  the  plaintiff  was  held  to  be  entitled 
to  recover  back  her  land,  justice  and  equity  required  that  she  should 
pay  for  the  betterments  placed  thereon  and  render  compensation 
for  its  enhanced  value.  In  the  dissenting  opinon  of  the  chief  justice 
•which  appears  in  Smith  v.  Ingram,  130  N.  C.  108,  40  S.  E.  987,  he 
declared  that  ' '  the  contract  of  conveyance  and  the  contract  of  war- 
ranty of  title  were  valid  in  South  Carolina;  where  made,  and  be- 
ing valid  there,  are  valid  everywhere  else";  and  that  the  personal 
contract  must  be  enforced  everywhere  if  valid  where  made;  that  a 
covenant  of  warranty  by  a  married  woman  which  is  good  as  a 
personal  contract  is  enforceable,  though  the  deed  is  void  as  a  con- 
veyance in  the  state  where  the  land  is:  Long  Island  E.  E.  Co.  v. 
Conklin  29  N.  Y.  587;  that  it  had  been  held  in  Basford  v.  Pear- 
son 89  Mass.  504,  that  a  deed  executed  by  a  married  woman  resid- 
ing in  Massachusetts  for  her  lauds  in  New  Hampshire,  if  properly 
executed  according  to  the  laws  of   the  former  state,  though  not  ac- 
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cording  to  the  la-ws  of  the  latter,  estopped  her  by  the  covenant 
of  warranty  contained  therein;  and  that  "a  married  woman  is  es- 
topped by  her  covenant  of  warranty  in  all  cases  where  she  is  com- 
petent to  contract  according  to  the  laws  of  the  place  of  contract": 
Citing  Harris  on  Contracts  of  Married  Women,  sec.  318;  Kolls  v. 
Dleyer,  41  Barb.  208;  Richmond  v.  Tibbels,  26  Iowa,  474;  Zimmer- 
man V.  Eobinson,  114  N.  C.  39,  19  S.  E.  102;  Alexander  v.  Davis, 
102  N.  C.  17,  8  S.  E.  768;  Newhart  v.  Peters,  SO  N.  C.  166;  Arm- 
strong V.  Best,  112  N.  C.  59,  34  Am.  St.  Eep.  73,  17  S.  E.  14; 
Eobinson  v.  Queen,  87  Tenn.  445,  10  Am.  St.  Eep.  690,  11  S.  W.  38. 

The  judge  further  insisted  that  if  the  covenant  of  warranty  in  the 
deed  were  not  sufficient  to  estop  the  plaintiff  from  claiming  the 
land,  an  estoppel  in  pais  had  arisen  against  her  on  the  receipt  of 
the  purchase  money  and  putting  the  purchaser  into  possession,  and 
the  standing  by  while  the  defendants  claiming  under  the  purchaser 
had  held  possession  ever  since  1878,  and  built  upon  an-d  improved 
the  property.  Furthermore,  that  the  plaintiff  had  contracted  with 
Hursey  by  a  perfectly  valid  and  binding  contract  that  she  would 
warrant  and  defend  the  title.  The  judge  finally  concluded  by  say- 
ing: "If  there  is  any  precedent  anywhere  which  can  be  construed 
to  countenance  the  plaintiff's  recovery,  there  is  no  better  time  to 
repudiate  it  than  now.  A  precedent  so  mischievous  and  subversive 
of  every  element  of  natural  justice  should  not  be  left  standing, 
upon  which  to  ask  the  judgment  of  a  court,  which  will  work  such 
an  injustice.  In  the  very  recent  case  of  Thompson  v.  Taylor,  66 
N.  J.  L.  253,  88  Am.  St.  Eep.  485,  49  Atl.  544,  decided  by  the  high- 
est court  of  New  Jersey,  that  court  holds,  reversing  the  supreme 
court  of  that  state,  that  where  a  married  woman  domiciled  in  New 
Jersey  executes  a  note  to  her  husband,  invalid  in  New  Jersey,  which 
is  taken  by  her  husband,  with  her  acquiescence,  to  New  York,  and 
there  indorsed  by  him  and  delivered,  this  became  a  New  York 
contract,  and  such  contract,  being  valid  in  New  York,  the  liability 
of  the  wife  will  be  enforced  in  New  Jersey.  This  case  is  much 
stronger  than  ous,  and  is  a  full  discussion  by  a  very  able  court 
showing  how  completely  the  doctrine  of  the  legal  nonentity  and  legal 
incapacity  of  women  is  now  discredited  even  in  those  states  whose 
laws  still  retain  some  trace  of  it.  Precedents,  even  when  unbroken 
and  admitted,  are  not  to  be  preferred  or  continued  when  they  work 
a  plain  and  undeniable  wrong." 


Co77fiict  of  Laws  as  affecting  the  rights  and  obligations  of  married 
women  is  the  subject  of  a  monographic  note  to  Locke  v.  Mc- 
Pherson,  85  Am.  St.  Eep.  552-578.  See,  also,  the  subsequent  cases 
of  Baer  Bros.  v.  Terry,  108  La.  597,  92  Am.  St.  Eep.  394,  32  South. 
853;  Brown  v.  Dalton,  105  Ky.  669,  88  Am.  St.  Eep.  325,  49  S.  W. 
443;  Thompson  v.  Taylor,  66  N.  J.  L.  253,  88  Am.  St.  Eep.  4S5, 
49  Atl.  544;  Union  Nat.  Bank  v.  Chapman,  169  N.  Y.  53S,  88  Am. 
St.  Eep.   614,  62  N.  E.   672. 
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Estoppel  Afjninst  Married  'Women  is  the  siihjeot  of  a  monographic 
note  to  Trimble  v.  State,  57  Am.  St.  Eep.  169-185.  And  see  tlie 
subsequent  cases  of  Shew  v.  Call,  119  N.  C.  450,  56  Am.  St.  Kep. 
678,  26  S.  E.  33;  Williamson  v.  Jones.  43  W,  Va.  5G2,  64  Am. 
St.  Kep  891,  27  S.  E.  411;  German  Ins.  Co.  v.  Bartlett,  188  111. 
165.  80  Am.  St.  Eep.  172,  58  N.  E.  1075;  Threefoot  Bros.  &  Co. 
V.  Hillman,  130  Ala.  244,  89  Am.  St.  Eep.  39,  30  South.  513,  on 
their  estoppel  to  assert  title  to  real  estate. 


STATE  V.  JOIs^ES. 

[132  N.  C.  1043,  43  S.  E.  939.] 
HUSBAND  AND  WIFE— Trespass  by  Him  on  Her  Lands.— A 

•wife,  though  she  has  separated  from  her  husband  under  the  justi- 
fiable belief  that  he  is  living  in  adulterv,  cannot  maintain  a  prose- 
cution against  him  for  trespass  in  entering  upon  and  refusing  to 
leave  her  lands,  constituting  her  separate  real  property,  though  she 
has  ordered  him  to  leave  and  not  to  again  enter,     (p.  690.) 

Action  against  Albert  Jones.  Plea  of  not  guilty  on  a  special 
conviction.     The  state  appealed. 

Eobert  D,  Gilmer,  attorney  general,  for  the  state. 

No  counsel  for  defendant. 

lo^s  MOXTGOMEEY,  J.  The  wife  of  the  defendant,  who 
was  the  owner  of  the  premises  on  which  they  resided  up  to 
November,  1892,  left  on  that  day  and  has  remained  off  ever 
since,  having  good  grounds  for  believing  that  the  defendant 
had  been  for  sometime  living  in  adultery  with  a  woman  in 
the  neighborhood.  She  had,  before  she  left  her  home,  urged 
upon  the  defendant  to  leave  her  premises  that  she  might  live 
there  alone,  and  he  refused  to  do  so.  The  defendant  had  been 
living  on  the  land  all  the  while,  although  shortly  after  hav- 
ing left  herself  she  ordered  the  defendant  to  leave  and  not  to 
enter  again.  Upon  his  frequent  ingTess  and  egress  and  refusal 
to  leave  a  warrant  was  issued  for  entering  upon  the  land  after 
being  forbidden.  He  was  found  guilty  in  the  ^^^^  court  of  a 
justice  of  the  peace  and  fined.  From  that  judgincnt  he  ap- 
pealed to  the  superior  court.  The  above  facts  were  found  by 
a  special  verdict  in  the  superior  court,  and  upon  them  the  court 
adjudged  that  the  defendant  was  not  guilty. 

AVe  can  see  no  error  in  the  judgment.  Notwithstanding  the 
fact  that  the  wife  may  have  good  grounds  to  suspect  the  de- 
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fendant  husband  of  immoral  conduct,  they  are  still  in  the  eye 
of  the  law  husband  and  wife,  and  there  has  been  no  separation 
by  a  decree  for  a  divorce  a  mensa  et  thoro.  This  case  presents 
the  novel  feature  of  a  wife  seeking  a  judicial  separation  from 
her  husband  by  the  criminal  action  of  trespass. 

In  Manning  v.  Manning,  79  N.  C.  293,  28  Am.  Eep.  334, 
the  husband  and  wife  occupied  the  same  house  and  farm,  the 
property  of  the  wife,  and  the  action  by  the  wife  against  the 
husband  was  an  action  of  ejectment.  He  had  taken  posses- 
sion of  the  property,  was  using  it  as  his  own,  and  had  been 
appropriating  the  rents  and  profits  to  his  own  use  without  ap- 
plying any  part  of  the  same  to  the  wife's  comfort  and  support. 
This  court  held  that  the  wife  was  entitled  to  an  order  for  the 
possession  of  the  property,  but  that  the  husband  could  not  be 
ejected  from  the  premises,  for  that  was  "a  proposition  fraught, 
as  I  conceive,  with  the  most  dangerous  consequences  to  society, 
to  wit,  that  a  wife  may  under  the  forms  and  with  the  sanction 
of  law,  at  her  own  will  and  without  cause,  eject  her  husband, 
from  her  dwelling  and  society  because  the  house  is  her  separate 
property.  I  can  never  agree  that  either  husband  or  wife  can, 
without  committing  those  offenses  which  the  law  designates  as 
causes  of  divorce  or  separation,  invoke  the  aid  of  the  courts 
to  render  a  judgment,  the  unavoidable  consequences  of  which 
would  be  a  separation  of  man  and  wife.  Nothing  less  than  an 
express  or  positive  statute  to  that  effect  can  control  or  destroy 
the  highest  of  ^^^^  all  the  obligations  imposed  in  the  marriage 
relation — ^that  man  and  wife  shall  live  together.  Any  decision 
of  the  courts,  the  direct  or  incidental  result  of  which  is  to 
destroy  the  sanctity  of  marriage  in  that  particular,  can  but 
"weaken  and  undermine  the  surest  foundations  upon  which  the 
structure  of  society  and  through  it  of  political  institutions  rest, 
and  command  our  confidence."  The  court  further  said:  "By 
the  matrimonial  contract  the  husband  and  wife  are  to  live  to- 
gether, and  the  law,  divine  as  well  as  human,  has,  whether 
wisely  or  unwisely,  made  liim  the  ruler  of  the  household,  and 
the  well-understood  and  well-defined  legal  duties,  relations  and 
oljligations  of  the  marriage  compact  cannot  be  abridged  or 
changed  at  the  will  of  either,  or  otherwise,  or  for  other  causes 
than  are  prescribed  in  the  statute  in  relation  to  divorce  and 
alimony."  In  that  case  the  parties  were  occupying  together  the 
premises,  but  does  the  fact  in  the  present  case  that  the  wife 
has  abandoned  her  husband  and  their  home  and  made  her  resi- 
Am.    St.    Eep.,    Vol.    95—44 
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dence  elsewhere  alter  the  principle  involved  in  the  case  from 
which  we  have  just  quoted  ?  Are  not  the  purpose  and  effect  of 
the  present  action,  if  successful,  the  separation  of  the  husband 
and  the  wife  and  the  destruction  of  the  home  relations?  Can 
it  be  that  a  wife  may,  whenever  she  sees  fit  leave  her  home  and 
take  up  her  residence  in  another  place,  refuse  the  society  of  her 
husband  and  indict  him  as  a  trespasser  if  he  puts  his  foot  upon 
the  wife's  abandoned  property,  the  place  he  has  made  his  home? 
Have  we  reached  that  stage  of  social  progress  when  the  sacred 
relation  of  husband  and  wife  and  the  hallowed  influences  of  the 
home  are  converted  into  mere  traditions  without  power  to  in- 
fluence, and  dreams  instead  of  relations?  It  would  seem  so  ta 
us  if  we  were  to  hold  that  the  indictment  in  this  case  was  law- 
ful and  proper. 

If  the  husband  should  commit  any  of  those  acts  wiiich  the 
^^'^^  law  points  out  as  causes  of  divorce,  the  wife  may  effect  a 
separation  from  him  under  the  chapter  of  the  Code  on  Divorce 
and  Alimony,  and  only  in  that  way.  The  case  of  Taylor  v. 
Taylor,  112  F.  C.  134,  16  S.  E.  1019,  does  not  have  applica- 
tion to  the  facts  of  this  case.  There,  the  plaintiff  who  was 
the  wife  of  the  defendant  brought  an  action  against  him  to 
recover  possession  of  her  land  and  for  an  injunction  to  re- 
strain him  from  interfering  with  her  exclusive  control  and  man- 
agement of  her  property.  The  court  said :  "The  plaintiff  is  en- 
titled to  the  possession  of  the  land,  exclusive  of  the  husband,, 
until  a  reconciliation  has  been  effected.'^  But  the  parties  liad 
been  divorced  a  mensa  et  thoro. 

ISTo  error. 

Chief  Justice  Clark  Dissented.  He  relied  on  the  provisions  of 
section  6  of  article  10  of  the  constitution  of  the  state,  declaring 
that  the  property  of  every  female,  whether  acquired  before  or  af- 
ter marriage,  ' '  shall  be  and  remain  the  sole  and  separate  property 
of  such  female."  He  declared  that  since  the  adoption  of  Hint  pro- 
vision it  had  been  uniformly  held  that  it  decreed  to  a  wife  the 
complete  ownership  and  control  of  real  property  as  if  she  wero  un- 
married, and  that  the  permitting  a  husband  to  occupy  the  prop- 
erty of  his  wife  might  well  prevent  her  from  getting  a  tenant 
and  from  exercising  the  complete  control  and  ownership  of  it  guar- 
anteed to  her  by  the  constitution,  that  the  utmost  that  could  be 
held  with  proper  regard  to  this  constitutional  provision  was  "that 
when  the  wife  is  residing  upon  the  premises,  the  husband  has  the 
right  of  ingress  to  her  and  egress,  l;ecause  of  his  marital  riglit  to 
enjoy  her  society,  but  when,  as  lioro,  the  wife  does  not  reside  upon 
the  premises,  but   has   purposely   removed   therefrom   to   x)reveut    his 
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coming  there,  there  is  no  right  of  ingress  and  egress  to  her.  He 
has  no  right  jure  niariti  to  occupy  the  residence  when  she  left  it 
permanently,  or  to  enter  upon  any  of  her  lands  (save  to  come  to  her 
when  there)  if  forbidden  by  her  so  to  enter."  He  further  added: 
"In  the  present  case  the  wife  cannot  have  a  divorce  though 
the  husband  is  living  in  open  adultery,  because  he  has  not  'aban- 
doned her  and  lived  in  adultery  as  our  statute  requires'  (House 
V.  House,  131  N.  C.  140,  42  S.  E.  546),  but  for  good  cause,  as  the 
jury  finds,  she  has  left  him.  If  therefore  she  cannot  forbid  him 
to  go  upon  her  separate  property  and  to  live  there  in  her  absence, 
she  has  lost  that  absolute  control  of  her  property,  as  she  had  it 
before  marriage  and  which  a  constitutional  provision  guarantees 
shall  remain  in  her  after  marriage.  If  she  can  not  forbid  him  to  go 
there,  she  cannot  ask  a  court  to  forbid  his  doing  so,  and  his  char- 
acter and  conduct  may,  and  doubtless  would,  prevent  her  getting  a 
tenant  for  that  tract  of  land.  What  self-respecting  tenant  would 
share  the  house  with  the  husband  and  his  paramour!  Besides  if 
he  has  a  right  to  occupy  the  house  at  all  as  husband  he  has  a  right 
to  the  whole  of  it.  But  the  constitution  forbids  him  any  right  of 
his  wife's  property.  In  Manning  v.  Manning,  79  N.  C.  293,  28 
Am.  Eep.  524,  it  was  held  that  he  had  the  riglit  of  ingress  and 
egress,  to  the  wife's  presence,  though  not  to  any  dominion  over  her 
land  or  occupancy  of  the  house  except  in  conjunction  with  her. 

"But  even  the  right  of  access  to  her  person,  if  contrary  to  her 
will,  has  since  that  decision  been  denied  though  there  was  no  di- 
vorce, in  the  famous  Clitheroe  case  (Regina  v.  Jackson  (1891),  L. 
E.  Q.  B.  Div.  671),  by  a  unanimous  bench  in  the  court  of  appeals 
in  England,  Lord  Chancellor  Halsbury,  Lord  Esher,  master  of  rolls, 
and  Fry,  L.  J.,  delivering  opinions.  That  case  attracted  the  at- 
tention of  lawyers  throughout  the  world,  and  has  been  generally 
accepted  as  settling  the  right  of  a  married  woman  to  be  free  as 
to  her  person,  as  well  as  her  property,  from  the  control  of  her 
husband,  unless  she  is  willing  to  his  companionship.  He  can  sue 
for    divorce  if  his    own   conduct   so   entitles   him. 

"As  the  wife  cannot  by  habeas  corpus  compel  the  husband  to 
abide  with  her,  so  it  was  held  in  the  Clitheroe  case  that  the  hus- 
band could  not  enforce  the  unwilling  companionship  of  the  wife. 
The  law  now  recognizes  the  equality  of  rights  of  both  parties  to  the 
marital  relation,and  no  longer  asserts  the  inferiority  or  subjection 
of  women.  The  question  here  involved  is  not  the  propriety  of  hus- 
band and  wife  living  together,  notwithstanding  he  is  living  in  adul- 
tery with  another  woman.  The  husband  and  wife  are  not  living 
together,  and  there  is  no  process  by  which  the  courts  can  make  her 
live  with  him.  It  is  not  an  issue  of  divorce  but  of  property  riglits. 
The  sole  question  is,  Can  the  husband  infringe  upon  the  wife 's 
right  to  have  the  sole  custody  of  her  property  which  the  constitu- 
tion has  guaranteed   to   her,   or   can   the  courts   disregard   thftt   guar- 
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anty  because  man  and  wife  ought  to  live  together?  Is  there  any 
higher  law  than  the  constitution?  Besides  the  husband  occupying 
the  wife's  property  in  her  absence  and  against  her  prohibition  is 
not    living  with  her,    even    constructively. 

"Certainly  as  the  wife  was  not  living  on  this  property,  the  hus- 
band had  no  right  to  go  there  and  occupy  the  house  against  the 
prohibition  of  the  owner.  He  had  no  interest  in  the  property.  The 
wife  has  sole  right  to  control  it  and  as  fully  as  if  she  had  remained 
single." 


The  Separate  Property  of  Married  Women  as  affected  by  American 
statutes  is  considered  in  the  monographic  note  to  Kirkpatrick  v. 
Buford,  76  Am.  St.  Eep.  367-401.  Such  statutes  do  not  deprive 
the  husband  of  his  power  and  authority  as  head  of  the  family,  nor 
render  him  any  the  less  accountable  for  the  economy  and  adminis- 
tration of  the  household:  Strouse  v.  Leipf,  101  Ala.  433,  46  Am.  St. 
Eep.  122,  14  South.  667.  It  has  been  held  that  a  husband  is  not 
guilty  of  arson  in  burning  a  house  which  his  wife  owns  and  thov 
both  occupy:  Snyder  v.  People,  26  Mich.  106,  12  Am.  Eep.  302. 
And  it  has  also  been  decided  that,  while  a  woman  may  maintain 
ejectment  against  her  husband  to  recover  her  land,  still  his  marital 
right  of  occupancy  cannot  be  impaired,  and  his  right  of  ingress  and 
egress  to  the  dwelling  and  societv  of  his  wife  continues:  Manning 
V.   Manning,   79   N.    C.   293,   28   Am.   Eep.    324. 
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NORTH   DAKOTA. 


DEINKALL  v.  MOVIUS  STATE  BAXK. 

[11  N.   Dak.   10,  88  N.   W.   724.] 

NEGOTIABLE  INSTRUMENTS.— Cashier's  Checks  are  not 
subject  to  countermand  like  ordinary  checks,  the  relations  of  the 
parties  to  a  cashier's  check  are  similar  to  those  of  the  parties  to 
a  negotiable  note  payable  on  demand,     (p.  696.) 

NEGOTIABLE  INSTRUMENTS  —  Indorsement  —  Unlawful 
Consideration. — The  title  of  an  indorsee  of  a  negotiable  note  is  de- 
fective when  the  consideration  for  the  indorsement  is  unlawful,  or 
where  such  indorsement  is  procured  by  illegal  means,     (p.   700.) 

NEGOTIABLE  INSTRUMENTS  —  Indorsement  —Gambling 
Consideration. — Indorsement  and  delivery  of  a  negotiable  instrument 
by  the  payee  to  a  gambler  in  payment  of  a  gambling  debt  does 
not  make  the  latter  a  holder  for  value  in  due  course  of  business, 
and  his  title  so  acquired  is  defective  where  gambling  is  prohibited 
by  statute,     (p.  701.) 

NEGOTIABLE  INSTRUMENTS— Payment  as  Discharge.— 
Payment  of  a  negotiable  instrument  to  effect  a  discharge  must  be 
laade  to  the  rightful  holder  or  his  authorized  agent,  and  generally 
payment  to  one  who  holds  under  a  blank  indorsement  is  valid  as 
against  other  parties,  if  made  in  good  faith  and  in  ignorance  of  all 
facts   impairing  the  holder's  title,     (p.   702.) 

NEGOTIABLE  INSTRUMENTS— Illegal  Consideration  for  In- 
dorsement— Notice. — If  an  indorsement  of  a  negotiable  instrument 
is  for  an  illegal  consideration,  such  as  a  gambling  debt,  payment 
made  to  the  indorsee  after  notice  of  that  fact  is  no  defense  against 
the  indorser.     (p.  702.) 

NEGOTIABLE  INSTRUMENTS— Payment  After  Notice  of 
Defective  Title. — -Payment  of  a  negotiable  instrument  by  the  maker 
to  one  who  claims  to  be  a  bona  fide  holder,  is  not  sufficient  to 
protect  the  former  aginst  the  claim  of  the  real  owner,  when  made 
after  notice  of  defective  title  in  the  holder,     (p.  702.) 

Pnrcell  &  Bradley,  for  the  appellant. 

Freerks  &  Freerks^  for  the  respondents. 

C693; 
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12  YOUXG,  J.  The  plaintiff  in  the  action,  John  Drinkall, 
seeks  to  recover  from  the  defendant,  the  Movins  State  Bank,  a 
state  banking  corporation  organized  under  the  banking  laws  of 
this  state,  and  doing  business  in  the  village  of  Lidgerwood,  the 
sum  of  two  hundred  dollars  and  interest,  as  due  and  unpaid, 
on  a  certain  cashier's  check  or  certificate  of  deposit  issued  by 
the  defendant  to  the  plaintiff  on  the  eighteenth  day  of  Decem- 
ber, 1899.  The  defense  interposed  is  payment  to  the  holder 
and  owTier  thereof  in  due  course  of  business.  The  case  was 
1^  tried  to  a  jury,  and  a  verdict  returned  for  plaintiff  for  the 
full  amount  claimed.  Defendant  moved  for  a  new  trial.  This 
was  denied,  and  judgment  was  entered  on  the  verdict.  The 
defendant  appealed  from  the  judgment,  and  assigns  for  review 
in  this  court  the  same  errors  wliich  were  relied  upon  in  the 
trial  court  in  its  motion  for  a  new  trial. 

The  complaint,  in  substance,  alleges  that  on  the  eighteenth 
day  of  December,  1899,  the  plaintiff  deposited  with  the  defend- 
ant bank  in  Lidgerwood  the  sum  of  two  hundred  dollars;  that 
the  defendant  issued  tlierefor  and  delivered  to  plaintiff  its  cer- 
tificate of  deposit  or  cashier's  check,  dated  on  that  day,  and  pay- 
able to  plaintiff  on  demand;  that  on  the  thirtieth  day  of  De- 
cember thereafter  he  duly  demanded  of  defendant  the  payment 
of  the  sum  of  two  hundred  dollars  represented  by  said  certifi- 
cate of  deposit  or  cashier's  check;  that  defendant  refused,  and 
still  refuses,  to  pay  the  same,  and  has  not  paid  the  same,  or 
any  part  thereof.  The  complaint  further  alleges  that  after  re- 
ceiving said  check,  and  on  the  same  day  he  went  to  the  place 
of  business  of  Ealph  Maxwell  and  William  Tan  Dorn,  in  Lid- 
gerwood, where  he  became  intoxicated,  and  while  so  intoxicated 
he  was  induced  by  said  Maxwell  and  Van  Dorn  to  gaml)le  and 
take  part  iu  a  game  of  chance  played  by  means  of  an  instru- 
ment known  as  a  "roulette  wheel";  that  he  played  at  said  game 
of  chance  and  v/agered  large  sums  of  money  thereon;  that  for 
the  purpose  of  playing  the  same  was  induced  to  indorse  and  did 
indorse  the  check  in  question,  and  delivered  the  same  to  the 
said  jMaxwell  for  the  purpose  of  paying  money  lost  by  ]-»lain- 
tiff,  and  claimed  to  have  been  won  by  said  Maxwell  and  Van 
Dorn,  in  said  gambling  transaction ;  that  on  the  following  day, 
to  wit,  December  19,  1899,  and  prior  to  the  presentation  of  said 
check  to  defendant  for  payment,  tlie  plaintiff  notified  the  de- 
fendant of  tlie  facts  in  reference  to  the  loss  of  said  check  and 
of  the  possession  thereof  by  Maxwell  and  Van  Dorn,  and  in- 
structed said  defendant  not  to  pay  the  same  when  presented. 
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The  answer  admits  the  deposit  of  money  by  plaintiff,  and  the 
issuance  of  tlie  cashier's  check  as  alleged  in  the  complaint,  but 
by  a  denial  places  in  issue  the  facts  as  to  the  loss  and  notice  of 
loss  of  the  check  alleged  in  the  complaint  and  alleges  that  "said 
cashier's  check  was,  on  or  about  the  nineteenth  day  of  Decem- 
ber, 1899,  presented  to  the  defendant  in  the  usual  course  of 
business  for  payment,  by  the  then  holder  and  owner  of  said 
check,  properly  indorsed  by  the  signature  of  the  plaintiff  upon 
the  back  of  said  check,  and  was,  by  said  defendant,  in  the 
usual  course  of  business,  paid  to  the  holder  of  said  check." 
This  appeal  presents  for  review  the  order  overruling  defend- 
ant's motion  for  a  new  trial,  which  involves  a  consideration  of 
the  grounds  upon  which  the  motion  was  based.  The  errors 
specified  in  the  statement  of  case  on  which  the  motion  was  made 
are  eighteen  in  number.  They  need  not  be  discussed  separately. 
So  far  as  they  are  important  to  a  review  of  the  order  denying 
the  motion  for  a  new  trial  they  are  disposed  of  by  our  conclu- 
sion on  the  questions  which  we  shall  hereafter  discuss. 

Before  taking  up  the  consideration  of  the  questions  presented 
by  ^'^  tlie  assignments  of  error,  a  brief  statement  of  facts  is 
necessary.  It  is  established  by  undisputed  evidence  that  on  the 
eighteenth  day  of  December,  1899,  the  plaintiff,  Drinkall,  de- 
posited in  the  defendant  bank  in  Lidgerwood  the  sum  of  two 
hundred  dollars,  and  received  therefor  the  cashier's  check  in 
suit,  which  check  was  signed  by  the  assistant  cashier  of  the 
bank,  drawn  on  said  bank,  and  made  payable  in  terms  to  the 
plaintiff.  Thereafter,  in  the  evening  of  the  same  day,  Drinkall 
went  into  a  gambling-house  in  Lidgerwood,  which  was  operated 
by  Ralpli  Maxwell  and  William  Van  Dorn,  which  is  known  in 
the  record  as  "Maxwell's  Blind  I'ig,"  where  he  drank  sufficient 
liquor  to  render  him  intoxicated,  and  while  so  intoxicated  he 
was  invited  into  a  rear  room  in  the  building  by  Van  Dorn,  and 
there  engaged  in  the  gambling  game  operated  by  the  gambling 
device  kno^\^l  as  a  "roulette  wheel."  WTien  he  entered  their 
place  of  business,  he  had  in  his  possession  twenty-eight  dollars 
in  money  and  the  cashier's  check  in  question.  During  the  pro- 
gress of  the  game  he  exchanged  his  ready  cash  for  chips  and 
when  they  were  exhausted,  which  was  at  about  11  o'clock  P.  ]\L, 
at  the  request  of  Van  Dorn,  he  signed  his  name  upon  the  back 
of  the  check  in  question,  and  delivered  the  same  to  ]\Iaxwell 
in  exchange  for  more  chips  and  some  money  to  be  used  in  play- 
ins:  said  s,-ame.  At  2  o'clock  in  the  morning  Drinkall  was  with- 
out money,  check  or  chips.     The  wheel  was  stopped,  and  Drink- 
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all,  whose  condition  was  unsteady  from  frequent  libations  dur- 
ing the  progress  of  the  game,  was,  at  Maxwell's  request,  given 
another  drink,  and  led  upstairs,  and  put  to  bed.  Before  doing 
this.  Maxwell  had  him  again  write  his  name  on  the  check,  his 
former  signature  not  being  satisfactory.  On  the  morning  of 
the  nineteenth.  Maxwell  presented  the  check  at  the  bank's  oifice, 
duly  indorsed  by  himself,  and  the  same  was  paid  in  full  by  the 
defendant.  As  to  the  foregoing  facts  there  is  no  controversy. 
They  establish  the  deposit  by  plaintiff,  the  issuance  to  him  of 
the  check  in  question,  the  transfer  of  the  check  by  indorsement 
to  Maxwell  and  Van  Dorn  in  a  gambling  transaction,  and  the 
payment  of  the  same  to  said  Maxwell  by  the  defendant. 

One  of  appellant's  contentions  is  that  "the  evidence  is  in- 
sufficient to  show  that  the  bank  had  knowledge  or  notice  of 
sufficient  facts  to  put  it  on  inquiry  as  to  the  invalidity  of  plain- 
tiff's indorsement  of  the  casliiers  check  or  of  the  illegality  or 
insufficiency  of  the  consideration  upon  which  such  indorsement 
was  made,"  and  that,  therefore,  it  was  error  to  deny  the  motion 
for  a  new  trial  on  this  ground  alone.  Before  referring  to  the 
evidence  as  to  notice  to  the  defendant,  it  is  important  to  deter- 
mine the  legal  rights  and  obligations  of  the  parties  to  the  in- 
strument, and  with  that  end  in  view  we  will  consider  in  order 
(1)  the  character  of  the  cashier's  check  upon  which  the  plain- 
tiff bases  his  cause  of  action,  (2)  the  legal  effect  of  the  indorse- 
ment made  in  the  gambling  transaction,  and  (3)  the  duty  of 
the  defendant  as  to  payment  of  the  cashier's  check. 

A  cashier's  check,  so-called,  differs  radically  from  an  ordi- 
nary check.  The  latter  is  merely  a  bill  of  exchange  drawn  Ijy 
an  individual  ^**  on  a  bank,  payable  on  demand ;  or,  in  other 
words,  it  is  an  order  upon  a  bank  purporting  to  be  drawn  upon 
a  deposit  of  funds,  for  the  payment  of  a  certain  sum  of  money 
to  a  person  named,  or  to  order  or  bearer,  on  demand.  As  be- 
tween himself  and  the  bank,  the  drawer  of  the  check  has  the 
power  of  countermanding  his  order  of  payment  at  any  time  be- 
fore the  bank  has  paid  it,  or  committed  itself  to  pay  it :  5  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1079,  and  cases  cited.  When  the 
check,  however,  is  certified  by  the  bank,  the  power  of  revoca- 
tion bv  the  drawer  ceases,  and  the  bank  becomes  the  debtor: 
1  ^lorse  on  Banks  and  Banking,  sees.  398,  399.  A  cashier's 
clieck  is  of  an  entirely  different  nature.  It  is  a  bill  of  ex- 
change, drawn  by  the  bank  upon  itself,  and  is  accepted  by  the 
act  of  issuance;  and,  of  course,  the  right  of  countermand,  as 
applied  to  ordinary  checks,  does  not  exist  as  to  it :  2  liandolph 
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on  Commercial  Paper,  588;  1  Daniel  on  Xegotiable  Instru- 
ments, 444;  1  Parsons  on  Notes  and  Bills,  288.  The  bank,  in 
such  case,  is  the  debtor,  and  its  obligation  to  pay  the  cashier's 
check  is  like  that  of  the  maker  of  any  other  negotiable  instru- 
ment payable  on  demand.  As  applied  to  the  case  under  con- 
sideration, the  rights  and  obligations  of  the  plaintiff  and  de- 
fendant as  to  the  cashier's  check  in  question  were  tliose  of  a 
payc€  and  maker  of  a  negotiable  promissory  note  payable  on 
demand. 

What  was  the  legal  effect  of  plaintiff's  indorsement,  being 
based  upon  a  gambling  transaction  ?  The  solution  of  this  ques- 
tion, under  the  authorities,  is  difficult,  by  reason  of  the  differ- 
ence in  statutes  on  the  subject,  and  also  because  of  the  conflict 
in  the  common  law,  both  in  England  and  in  the  United  States. 
At  early  common  law  in  England,  gambling  contracts,  when 
fair  and  free  from  cheating,  were  assumed  by  the  courts,  witli- 
out  discussion,  to  be  valid.  Later  the  courts  were  disinclined 
to  entertain  actions  based  on  gambling  contracts;  but  still  later 
they  returned  to  the  original  rule  that  such  contracts  were  valid 
and  actionable,  excepting  therefrom.,  however,  certain  classes 
of  wagering  contracts.  In  the  United  States,  in  a  number  of 
the  states  it  is  held  that  the  common  law  of  England  upon 
gambling  contracts  is  unsuited  to  the  conditions  and  institu- 
tions, and  that  all  gambling  contracts  are  void  by  their  com- 
mon law.  In  others  it  is  held  that  the  English  statutes  against 
gambling  passed  prior  to  the  American  revolution  are  in  force 
in  their  jurisdiction  as  common  law,  or  as  adopted  by  statute 
in  general  terms.  Still  another  class  of  states  hold  that  the 
common  law  of  England  on  the  subject  of  gambling  contracts 
is  in  force,  and  that  gambling  contracts  not  of  the  for1)idden 
classes  are  valid,  and  enforceable  by  their  common  law :  See 
cases  cited  in  14  Am.  &  Eng.  Ency,  of  Law,  2d  cd.,  586,  590. 
In  Illinois,  under  the  peculiar  statute  of  that  state,  it  has  l)een 
held  that  an  indorsement  of  commercial  paper  on  a  gambling 
consideration  is  void,  and,  although  in  the  hands  of  an  inno- 
cent holder  for  value,  the  legal  consequence  of  such  an  indorse- 
ment is  of  no  more  effect  than  a  forged  indorsement :  Chapin 
V.  Dake,  57  111.  295,  11  Am.  Eep.  15 ;  and  the  property  in  the 
instrument  remains  in  the  payee  unaffected  ^^  by  such  indorse- 
ment: Commercial  Nat.  Bank  v.  Spaids,  8  111.  App.  493.  So 
also,  under  the  statutes  of  Mississippi  declaring  all  gambling 
contracts  utterly  void,  the  m.aker  of  a  note  payable  to  an  in- 
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dividual  named  or  bearer,  when  sued  by  another  than  the  party 
named  as  payee,  may  successfully  defend  by  showing  that  the 
plaintiff  won  the  note  on  a  wager :  Holm  an  v.  Ringo,  36  Miss. 
690;  McAuley  v.  Mardis,  Walk.  307;  Adams  v.  Eowan,  8 
Sniedes  &  M.  624;  Lucas  v.  Ward,  13  Smedes  &  M.  157;  Mar- 
tin V.  Terrell,  12  Smedes  &  M.  571;  Sraither  v.  Keys,  30  Miss. 
179.  The  same  is  true  under  the  Iowa  statute,  and  a  promis- 
sory note  so  given  is  void  even  in  the  hands  of  an  innocent 
holder  for  value:  Traders'  Bank  v.  Alsop,  61  Iowa,  97,  19  X. 
W.  863.  See,  also,  Conklin  v.  Robots,  36  Conn.  461;  Swinney 
V.  Edwards,  8  Wyo.  54,  80  Am.  St.  Rep.  916,  55  Pac.  306. 
In  this  state  there  is  no  statute  declaring  in  express  terms  that 
all  contracts  in  furtherance  of  gambling  are  void,  as  in  the 
above  states.  But  gaming  itself  is  made  unlawful  by  chapter 
37  of  the  Penal  Code  (Rev.  Codes  1899),  which  chapter,  in 
its  prohibitions,  extends  to  the  game  at  which  the  plaintiff 
herein  lost  the  check  in  suit.  It  is  entirely  clear,  and,  indeed, 
it  is  not  controverted,  that  the  transaction  in  which  the  indorse- 
ment of  the  note  by  plaintiff  to  IVIaxwell  was  made  was  one  pro- 
hibited by  express  law,  and  that  the  consideration  for  sucli  in- 
dorsement was  illegal.  Of  what  legal  effect,  then,  we  may  ask, 
was  the  indorsement?  Did  it  have  the  effect  of  transferring 
the  check  to  Maxwell  as  an  innocent  purchaser,  and  enable  him 
to  legally  enforce  payment  from  defendant,  notwithstanding 
the  unlawful  means  by  which  the  j^ossession  and  indorsement 
were  obtained?  Defendant's  counsel  contend  that  it  did  have 
such  effect,  and  that,  had  the  defendant  refused  to  pay  him,  it 
could,  under  the  law,  have  been  compelled  to  do  so,  even  tliough 
it  had  notice  of  the  entire  gambling  transaction.  This  con- 
tention we  cannot  sustain.  It  is  not,  however,  without  specious 
reason  and  respectable  authority  to  support  it.  The  well- 
settled  rule  of  law  and  equity  is  invoked  by  the  defendant,  ^'In 
pari  delicto  potior  est  conditio  possidentis,"  under  which  neither 
party  to  an  illegal  contract  may  be  aided  by  the  courts,  either 
to  set  it  aside  or  enforce  it;  or,  as  was  said  in  Roll  v.  Raguet, 
4  Ohio,  400,  22  Am.  Dec.  759 :  "Whenever  the  agreement  is 
immoral,  or  against  public  policy,  a  court  of  justice  leaves  the 
parties  as  it  finds  them.  If  the  agreement  be  executed,  the 
court  will  not  rescind  it;  if  executory,  the  court  will  not  aid 
in  its  execution."  And  in  Atwood  v.  Fisk,  101  Mass.  363,  100 
Am.  Dec.  124:  "It  will  not  i-ocog-nize  a  right  of  action  founded 
on  the  illegal  contract  in  favor  of  either  party  against  the 
other."     This  court  had  occasion  to  apply  the  rule  to  a  Sunday 
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transaction,  which  was  alleged  to  have  been  illegal,  in  Eo>en- 
baum  V.  Hayes,  10  X.  Dak.  311,  86  X.  W.  973,  and  we  there 
held  that,  so  far  as  the  transaction  was  executed  tlie  law  leaves 
the  parties  where  their  unlawful  acts  have  placed  them.  In 
addition  to  the  cases  cited  in  the  opinion  in  that  case,  see,  also, 
Kahn  v.  ^Yalton,  46  Ohio  ^''  St.  195,  20  X.  E.  203;  Spring 
Co.  V.  Knowlton,  103  U.  S.  49;  St.  Louis  etc.  R.  E.  C'o.  v. 
Terre  Haute  etc.  E.  E.  Co.,  145  T.  S.  393,  12  Sup.  Ct.  Eep. 
593;  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  999.  Under  the 
same  authorities,  and  for  the  same  reasons,  so  far  as  it  is  exe- 
cutory, the  contract  is  not  enforceable :  2  Pomeroy's  Equity 
Jurisprudence,  sec.  939.  It  is  contended  that  the  indorsement 
and  delivery  of  the  check  in  this  case  was  an  executed  trans- 
action, and  that,  accordingly,  under  the  foregoing  rule,  the 
plaintili  lost  all  of  his  rights  in  the  check,  and  that  Maxwell 
acquired  the  same.  In  support  of  this  position  counsel  for  ap- 
pellant cite  Eeed  v.  Bond,  96  Mich.  134,  55  X.  W.  619,  and 
Kahn  v.  Walton,  46  Ohio  St.  195,  20  X.  E.  203.  Eeed  v. 
Bond,  96  Mich.  134,  55  X.  ^Y.  619,  is  similar  to  the  case  at 
bar,  and  is  squarely  in  point  and  upholds  counsel's  view.  It 
rests,  however,  upon  the  declaration  that  the  gaming  contract 
was  fully  executed.  The  unsoundness  of  this  contention  lies 
in  the  assumption  that  the  contract  of  indorsement  was  valid 
and  complete.  "An  indorsement  is  a  written  contract,  the 
terms  of  which,  though  usually  omitted  for  the  convenience  of 
coinmerce,  are  certain,  fixed,  and  definite,  and  not  the  less  per- 
fectly understood  because  not  expressed  in  words."  It,  "like 
any  other  written  promise  or  agreement,  requires  two  things 
besides  the  mere  writing  to  constitute  a  contract,  viz.,  a  de- 
livery and  a  consideration,"  and  ''the  delivery  and  considera- 
tio]i  are  always  open  to  impeachment" :  4  Am.  &  Eng.  Ency, 
of  Law,  2d  ed.,  485,  487,  and  cases  cited;  and  the  general  rule 
that  parol  evidence  is  inadmissible  to  contradict,  vary,  or  add 
to  a  written  contract  does  not  preclude  the  admissiljility  of 
.such  evidence  to  show  the  illegality  of  a  contract.  In  such 
case  the  evidence  is  not  admitted  to  vary  or  control  the  con- 
tract, but  to  show  that  in  contemplation  of  law,  in  consequence 
of  the  proven  illegality,  no  contract  at  all  ever  had  any  exist- 
ence; that  it  was  void  ab  initio.  And  it  is  further  held  that 
"when  the  defendant  does  not  set  up  the  defense  of  illegality, 
but  such  illegality  appears  from  the  case  as  made  by  either  the 
plaintili'  or  defendant,  it  becomes  the  duty  of  the   court  sua 
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sponte  to  refuse  to  entertain  the  action" :  15  Am.  &  Eng.  Ency. 
of  Law,  1015,  and  notes;  Johnson  v.  Willard,  83  Wis.  420,  53 
iS .  W.  776.  It  is  clearly  tlie  plain  policy  of  the  law  not  to  ex- 
tend aid  to  either  party  to  an  unlawful  transaction,  and  to 
refuse  to  recognize  rights  or  entertain  actions  which  arise  from 
acts  which  are  under  its  condemnation. 

Does  the  application  of  these  principles  to  the  facts  of  this 
case  make  ^Maxwell  an  indorsee  in  due  course,  and  clothe  him 
with  all  of  the  rights  of  a  good  faith  purchaser  for  value?  A 
negative  answer  to  this  question  must  be  given.  In  the  first 
place,  the  contract  of  indorsement  was  defective,  and  subject 
to  impeachment,  by  reason  of  the  admitted  illegality  of  the 
consideration — this  upon  elementary  principles  of  the  law  of 
contracts.  The  defective  indorsement  did  not,  in  our  opinion, 
constitute  a  contract  to  which  the  principle  invoked  could  ap- 
ply. It  is  clear  that  jMaxwell  could  not  successfully  ^*  main- 
tain an  action  against  the  plaintiff  upon  the  indorsement ;  and 
it  would  seem  that  the  courts  would  not  aid  him  to  enforce 
payment  from  defendant  for  the  sufficient  reason  that  his  right 
of  action  would  arise  out  of  the  indorsement  made  in  the  un- 
laAvful  gambling  transaction.  On  the  other  hand,  plaintiff  is 
not  seeking  the  aid  of  the  court  in  this  action  to  enforce  a 
gambling  contract,  or  of  any  right  growing  out  of  the  indorse- 
ment, but  is  merely  attempting  to  enforce  the  defendant's 
promise  to  him  contained  in  the  cashier's  check,  which  is  not 
tainted  by  any  illegality  whatever.  His  cause  of  action  does 
not  arise  in  the  gam^bling  transaction ;  whereas  the  defense  of 
payment,  which  is  relied  upon  to  defeat  a  recovery  by  plaintiff, 
rests  entirely  upon  an  affirmance  of  the  transfer  of  the  check 
in  the  gambling  transaction,  for  on  no  other  ground  could 
Maxwell,  after  notice,  have  the  right  to  receive  or  enforce  pay- 
ment. i\.s  has  been  already  stated,  the  courts  Avill  not  recog- 
nize and  enforce  rights  arising  on  illgotten  title:  Kirkpatrick 
V.  Clark,  133  111.  312,  22  Am.  St.  Eep.  531,  24  N.  E.  71;  Miller 
V.  Marckle,  21  111.  152;  Kiedle  v.  Mulhausen,  20  111.  App.  68; 
Cochran  v.  Strong,  44  Ga.  636;  Southern  Express  Co.  v.  Duffey, 
48  Ga.  358.  On  principle  therefore,  we  have  reached  the  con- 
clusion that  the  title,  rights,  and  possession  of  the  check  by 
Maxwell,  under  the  facts  as  they  appear,  are  directly  analogous 
to  those  of  the  finder  of  a  lost  note  which  has  been  indorsed 
by  the  payee,  or  of  such  an  instrument  in  the  hands  of  one  who 
has  stolen  it.  Prima  facie,  every  holder  of  a  negotiable  instru- 
ment is  deemed  a  holder  in  due  course,  both  under  the  law- 
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merchant  and  under  the  statute  of  this  state.  See  section  59 
of  chapter  100  of  the  Civil  Code  (Kev.  Codes  1899),  which  is 
the  chapter  governing  negotiable  instruments  executed  after 
July  1,  1899;  2  Randolph  on  Commercial  Paper,  sec.  730; 
Million  V.  Olinsorg,  10  ]\Io.  App.  132.  And  "^the  mere  posses- 
sion of  a  negotiable  instrument  which  is  paj'able  to  the  order 
of  the  payee,  and  is  indorsed  by  him  in  ])lank,  or  of  a  negotiable 
instrument  payable  to  bearer,  is  in  itself  sufficient  evidence  of 
liis  right  to  present  it,  and  to  demand  payment  thereof.  And 
payment  to  such  person  will  be  valid,  unless  he  is  known  to 
the  payor  to  have  acquired  possession  wrongfully":  1  Daniel 
on  Negotiable  Instruments,  sec.  573,  and  cases  cited  in  notes. 
If  any  doubt  could  exist  as  to  the  correctness  of  our  conclusion 
that  Maxwell's  title  to  the  check  was  imperfect,  and  the  con-, 
tract  of  indorsement  legally  imenforceable  either  against  the  in- 
dorser  or  the  payor,  it  is  set  at  rest  by  section  55  of  the  act 
above  referred  to,  which  reads  as  follows:  "The  title  of  a  per- 
son who  negotiates  an  instrument  is  defective  within  the  mean- 
ing of  this  act  when  he  obtained  the  instrument,  or  any  sig- 
nature thereto,  by  fraud,  duress,  or  force  and  fear  or  unhiw- 
ful  means,  or  for  an  illegal  consideration,  or  when  he  negotiate; 
it  in  breach  of  faith,  or  under  such  circTimstances  as  amount 
to  a  fraud."  The  above  statute  was  in  force  when  the  trans- 
action in  question  took  place,  and  is  controlling.  Under  said 
section  Maxwell's  title  was  defective  for  two  reasons:  1.  He 
procured  the  signature  ^^  of  plaintiff  by  anlawfui  means;  and 
2.  He  obtained  the  check  for  an  illegal  consideration.  Further, 
the  fact  is  established  that  he  was  not  a  holder  in  due  course, 
and  had  not  the  rights  of  such  a  holder,  for  the  reason  that  lie 
did  not  take  the  instrument  in  good  faith  and  for  value,  wliich 
is  one  of  the  requirements  to  render  a  holder  a  holder  in  due 
course  under  section  52  of  the  chapter  above  referred  to. 

The  rule  as  to  the  payment  and  discharge  of  negotiable  in- 
struments is  that  payment  of  the  bill  or  note  must  be  made  to 
the  rightful  holder  or  his  authorized  agent.  "Tn  geuerai,  a 
payment  is  valid  as  against  other  parties  when  made  m  good 
faith,  and  in  ignorance  of  all  facts  which  impair  the  holder's 

title If  payment  is  made  to  one  who  holds  under  a 

blank  indorsement,  his  possession  will  be  presumptive  evidence 
of  his  title  and  right  to  receive  the  money.  Anyone  in  pos- 
session is  entitled  prima  facie  to  receive  payineut  of  a  note 
payable  to  bearer,  or  to  'A,  or  bearer."     If  it  is   so  payable, 
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even  a  payment  made  in  good  faitli  to  a  thief  or  finder  who  is 

in  actual  possession  will  be  good But  a  payment  made 

through  negligence  to  one  Avho  is  neither  the  rightful  holder 
nor  a  bona  fide  purchaser  before  maturity,  after  notice  of  loss> 
will  not  be  sufficient '':  3  Randolph  on  Commercial  Paper,  sec. 
1444,  and  Cases  cited.  And  the  same  author  says  in  section 
1467  that,  •'^if  the  indorsement  is  for  an  illegal  consideration, 
such  as  a  gambling  debt  [and  that  is  this  case],  payment  made 
to  the  indorsee  after  notice  of  that  fact  will  be  of  no  avail  as 
against  the  indorser" :  citing  Commercial  Xat.  Bank  v.  Spaids, 
8  111.  App.  493;  Wheeler  v.  Winn,  38  Vt.  122.  Under  the 
above  doctrine,  which  appeals  to  us  as  both  just  and  sound,  it 
is  apparent  that  the  defense  of  payment  to  Maxwell,  the  in- 
dorsee— which  is  the  only  defense  in  the  case — turns  entirely 
ujjon  the  question  as  to  whether  such  payment  was  made  in 
good  faith,  and  without  notice  of  the  defect  in  Maxwell's  title; 
for,  as  before  stated,  payment  by  the  maker  to  a  party  who 
claims  to  be  a  bona  fide  holder  is  not  sufficient  to  protect  the 
maker  against  the  claim  of  the  real  owner,  when  made  after 
notice :  Bainbridge  v.  City  of  Louisville,  83  Ky.  285,  4  Am. 
St.  Eep.  153. 

The  remaining  question  relates  to  the  sufficiency  of  the  evi- 
dence as  to  defendant's  notice.  The  jury  found  that  the  de- 
fendant had  notice,  and  the  trial  court  refused  to  grant  a  new 
trial  upon  the  ground  of  the  alleged  insufficiency  of  the  evi- 
dence to  sustain  such  finding.  Our  inquiry  is  limited  to  ascer- 
taining whether  there  is  any  legal  evidence  in  the  record  fairly 
tending  to  sustain  this  finding.  "Under  an  established  rule  of 
practice,  this  court  will  not  ordinarily  disturb  a  verdict  upon 
a  mere  question  of  fact,  where  tiiere  is  substantial  evidence 
upon  which  the  verdict  may  rest" :  Heyrock  v.  McKenzie,  8 
X.  Dak.  GUI,  80  X.  W.  762;  Taylor  v.  Jones,  3  X.  Dak.  235, 
55  X.  W.  5:»3;  Black  v.  Walker,  7  X.  Dak.  414,  75  X.  W.  787; 
also,  Flath  v.  Casselman,  10  X.  Dak.  419,  87  X.  W.  988.  We 
find  tlie  e^■idcnee  contained  in  the  record  sufficient  to  support 
tlie  finding  of  the  jury  on  this  ^^  point.  It  discloses  that  plain- 
tifl;  went  to  defendant's  place  of  business  in  the  morning  of 
tJie  nineteenth — the  next  day  after  lie  had  made  the  deposit — 
and  before  the  bank  opened  for  the  day.  Maxwell  and  Mr. 
Movius,  the  president  of  the  bank,  were  then  on  the  inside 
of  tlie  building.  After  entering,  the  plaintiff  called  Maxwell 
aside  and  tried  to  imluce  him  to  return  the  check,  or  all  or 
a  part  uf  the  money,  telling  liim  that  he  had  made  him  sign 
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the  clieclc,  and  had  practically  stolen  it.  Maxwell  refused. 
The  paying  teller's  window  was  opened  just  at  that  time,  and 
Maxwell  stepped  up,  and  presented  the  check  to  Nellie  Sanders, 
the  paying  teller,  for  payment.  The  plaintiff  said  to  her: 
"Madam,  I  cancel  that  check.  I  don't  want  you  to  pay  it." 
Plaintiff  testifies:  "When  I  demanded  the  cancellation  of  the 
check,  she  took  the  check,  and  asked  if  that  was  my  name,  and 
1  said,  'Yes/  and  she  said  ....  I  would  have  to  go  and  see 

Mr.  Movius I  went  and  called  him,  and  he  came  out, 

&nd  she  had  paid  the  money  to  Maxwell,  and  he  was  going  out 
the  door.  I  asked  him  [Movious]  why  that  money  was  paid, 
and  he  said,  'Because  your  name  was  on  the  bafik';  and  I  said, 
'I  shall  have  to  try  and  get  that  money  back.'  'Well,'  he  said, 
'you  go  ahead,  and  find  a  way  to  get  it  back.'  "  Nellie  Sanders, 
in  narrating  the  circumstances  under  which  the  payment  was 
made,  says :  "Mr.  Maxwell  came  in  a  little  before  nine  in  the 
morning.  The  outside  door  was  open.  We  had  not  yet  opened 
the  curtain:  E.  A.  Movious,  the  president  of  the  bank,  came 
in,  and  told  Miss  Movious  (the  assistant  cashier)  that  she  had 
better  open  up;  that  it  was  not  quite  nine,  but  she  had  better 
open  up,  as  he  thought  Ealph  Maxwell  wanted  something. 
....  As  soon  as  the  curtain  was  up.  Maxwell  pushed  the 
check  through  the  cashier's  window.     It  was  already  indorsed 

by  himself  and  John  Drinkall I  turned,  and  took  up 

the  signature  book,  to  see  that  it  was  properly  indorsed,  and  as 
I  did  so  ^Maxwell  said:  'It  is  all  right.  1  have  indorsed  it. 
I  am  good  for  it.'  Drinkall  stood  right  by  i\Iaxwell,  and  said, 
before  it  was  paid,  'I  demand  it  canceled.'  IMaxwell  replied, 
'That  is  all  right.'  After  seeing  that  the  signature  was  correct, 
I  proceeded  to  count  out  the  money.  While  I  v;as  doing  this, 
Drinkall  several  times  said,  'I  demand  it  canceled.'  To  each 
such  statement  Maxwell  replied,  'That  is  all  right'  or  some  such 
answer.  I  supposed  he  was  talking  to  Maxwell,  and  because 
he  was  under  the  influence  of  liquor  I  paid  less  attention  to 
him.  IMaxwell  said  to  him,  'You  can  go  and  see  Emil'  (mean- 
ing Movious).  He  was  in  the  private  ofhco.  He  went  in  there, 
and  when  he  returned  I  had  paid  the  check  to  Maxwell."  E. 
A.  Movious  testifies  in  part :  "After  the  bank  had  opened, 
Drinkall  and  Maxwell  were  standing  together  in  tlie  onieo.  I 
don't  know  what  they  were  talking  about.  As  soon  as  Drink- 
all came  m,  he  said  to  me,  'I  want  that  canceled';  and  I  said 
'What  do  you  want  canceled?"  and  he  said,  T  want  that  check 
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or  money.'  ....  I  stepped  out  to  him,  and  Maxwell  was  stand- 
ing  in    front  '^  of    the    bank   window,    and    had    the    money 

counted I  said,  ^Is  that  your  signature  on  the  back?'  and 

lie  said  'Yes.'  'Well,'  I  said,  'I  don't  know  how  I  can  help 
you.  It  is  paid';  and  I  passed  it  back."  There  is  other  testi- 
mony in  the  record  going  more  into  the  details  of  payment, 
but  that  above  quoted  is  sufficient  for  the  purpose  of  this  de- 
cision. We  have  reached  the  conclusion  that  the  facts  as  de- 
tailed were  sufficient  to  warrant  the  jury  in  finding  that  de- 
fendant had  notice  of  the  defect  in  Maxwell's  title,  and  to  make 
its  act  in  paying  the  check  to  him  an  act  of  bad  faith.  Section 
5118  of  the  Eevised  Codes  provides  that  "every  person  who 
has  actual  notice  of  circumstances  sufficient  to  put  a  prudent 
man  upon  inquiry  as  to  a  particular  fact  and  who  omits  to 
make  such  inquiry  with  reasonable  diligence  is  deemed  to  have 
constructive  notice  of  the  fact  itself."  The  plaintiff  had  de- 
posited this  money  only  the  day  before.  Movious  admits  that 
he  knew  Maxwell  conducted  a  gambling  establishment.  It  ap- 
pears that  he  ordered  the  bank  opened  before  the  regular  time 
to  accommodate  Maxwell,  and,  further,  that  the  check  was  paid 
to  Maxwell  in  open  defiance  of  the  plaintiff's  personal  and 
repeated  protests  against  its  payment  to  him.  These  facts  and 
circumstances  might  well  be  held  by  the  jury  to  be  sufficient  to 
put  a  prudent  inan  upon  inquiry  as  to  how  ^Maxwell  had  obtained 
the  check,  and  that  an  inquiry  made  with  reasonable  diligence 
would  have  disclosed  the  entire  transaction  is  entirely  apparent. 
A  simple  inquiry  by  the  bank's  officers  for  his  reasons  for  de- 
manding that  jMaxwell  should  not  be  paid  would  have  made 
known  the  specific  defect  in  the  latter's  title. 

But  we  are  also  of  opinion  that  the  evidence  is  sufficient  to 
sustain  a  finding  by  the  jury  that  defendant  had  not  only  con- 
structive notice,  but  actual  notice,  that  plaintiff,  and  not  Max- 
well, was  the  owner  of  the  note,  and  entitled  to  payment.  It 
is  true  the  language  he  used,  "I  cancel  that  check;  I  don't 
want  you  to  pay  it,"  woidd  be  more  appropriate  to  a  counter- 
mand by  the  maker  of  a  check,  in  Avliich  case  the  language 
would  be  strictly  witliin  the  legal  right  of  the  party  counter- 
manding payment.  But  in  considering  the  question  of  notice 
we  are  not  controlled  by  the  technical  language  used.  Tlie 
question  here  is  wliether  Drinkall  brought  home  to  the  bank 
knowledge  of  Maxwell's  defective  title  before  it  parted  with 
its  money.  We  are  contrainod  to  hold  the  evidence  sufficient 
for  that  purpose.     The  language  of  his  demand,  when  taken 
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in  connection  with  the  other  circumstances,  would  fairly  mean 
that  plaintiff  claimed  that  he,  and  not  Maxwell,  was  the  owner 
of  the  check.  Prima  facie,  ]\Iaxwell  was  entitled  to  receive 
payment;  but  when  his  title  was  challenged  by  the  plaintiff,  as 
it  was,  the  defendant  paid  it  at  the  peril  of  having  to  pay  the 
rightful  owner. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed.     All 
concur. 


A  Xegotiaile  Instrument  Founded  upon  an  Illegal  or  gambling  con- 
sideration is  c-onsidered,  by  some  anthorities,  as  void  even  in  the 
hands  of  a  bona  fide  holder:  Swinney  v.  Edwards,  8  Wyo.  54,  80 
Am.  St.  Rep.  916,  55  Pac.  306;  Irwin  v.  Marquette,  26  ind.  App. 
o83,  84  Am.  St.  Eep.  297,  59  N.  E.  38;  Snoddy  v.  Bank,  88  Tenn. 
573,  17  Am.  St.  Eep.  918,  13  S.  W.  127.  Other  authorities,  while 
regarding  invalid  as  between  the  original  parties,  consider  it  en- 
forceable in  favor  of  a  bona  fide  holder:  Sondheim  v.  Gilbert,  117 
Ind.  71,  10  Am.  St.  Rep.  23,  18  N.  E.  687;  Lvnchburg  Nat.  Bank 
V.  Scott,  91  Va.  652,  50  Am.  St.  Rep.  860,  22  S.  E.  487.  See,  in 
this  connection,  Pritchett  v.  Ahrens,  26  Ind.  App.  56,  84  Am.  St. 
Rep.  274,  59  N.  E.  42;  Stanford  v.  Howard,  103  Tenn.  24,  76  Am. 
St.  Rep.  635,  52  S.  W.  140.  An  indorsement  arising  out  of  a  gam- 
bling transaction  has  been  held  void,  and  the  indorsee  without  title 
to  the  paper:  Chapin  v.  Dake,  57  111.  295,  11  Am.  Rep.  15.  But  see 
Albeitson  v.  Laughlin,  173  Pa.  St.  525,  51  Am.  St.  Rep.  777,  34  Atl. 
216. 

Brma  Fide  Otonershij)  of  Negotiable  Instruments  is  discussed  in  the 
monographic  notes  to  Bedell  v.  Herring,  11  Am.  St.  Rep.  309-326; 
Sims  V.  Lyles,  26  Am.  Dee.  156-158.  It  is  presumed  that  a  person 
in  possession  of  a  negotiable  instrument  is  a  holder  for  value: 
Manhattan  Sav.  Inst.  v.  New  York  Nat.  Ex.  Bank,  170  N.  Y.  58,  88 
Am.  St.  Rep.   640,  62  N.   E.   1079. 

A  Clieck  is  Revocable  before  presentation  for  payment:  Note  to 
Hawes  v.  Blaekwell,  22  Am.  St.  Rep.  876.  But  the  drawer  cannot 
stop  payment  after  it  has  passed  into  the  hands  of  a  bona  fide 
holder:  Gage  Hotel  Co.  v.  Union  Nat.  Bank,  171  111.  531,  63  Am. 
St.   Rep.   270,   49   N.   E.   420. 


GAGNIEE  V.  CITY  OF  FAHGO. 

[11   N.   Dak.   73,   88  N.   W.   1030.] 

MUNICIPAL  CORPORATIONS— Use  of  Sidewalks  by  Bi- 
cycles.— City  councils  are  empowered  to  regulate  the  conditions  un- 
der which  city  sidewalks  may  be  used  by  bicycles  or  to  prohibit 
the  use  of  the  sidewalks  by  them  entirely,     (p.   708.) 

MUNICIPAL  CORPORATIONS— Use  of  Sidewalks  by  Bi- 
cycles— Duty  of  City. — A  city  fulfills  its  duty  toward  persons  using 
the  sidewalks  therein  for  bicycle  riding,  when  it  keeps  such  side- 
walks in  a  reasonably  safe  condition  for  travel  thereon  by  pedes- 
trians,    (p.  710.) 

Am.  St.  Rep.,  Vol.  95—45 
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MUNICIPAL  CORPORATIONS— Use  of  Streets  by  Bicycles— 
Duty  of  City. — One  injured  while  rightfully  riding  a  bicycle  on 
the  sidewalk  of  a  city  street  cannot  recover  against  the  city,  if 
such  sidewalk  was  in  a  reasonably  safe  condition  for  pedestrians, 
though  it  was  not  in  a  reasonably  safe  condition  for  bicycle  riding, 
(p.   711.) 

C.  r.  Miller,  for  the  appellant. 

Pierce  &  Von  Xeida,  for  the  respondent. 

^4  MOEGAX,  J.  On  October  18,  1899,  the  plaintiff  was 
riding  on  his  bicycle  on  the  sidewalks  of  the  defendant  city, 
and  was  thrown  therefrom  and  injured.  He  brings  this  action 
to  recover  damages  for  such  injury.  The  complaint  alleges  that 
the  city  "negligently  suffered  and  permitted  the  sidewalk  on 
which  the  injury  occurred  to  be  and  remain  unsafe,  unsuitable 
and  insufficient  for  the  public  use  and  travel  thereon,"  and  that 
such  sidewalk  was  "rendered  unsafe,  unsuitable,  and  insuffi- 
cient ....  by  reason  of  the  fact  that  many  bricks  had  l^een 
removed  therefrom,  leaving  a  large,  deep,  and  dangerous  hole 
therein,  ....  and  also  by  reason  of  the  fact  that  other  bricks 
in  said  sidewalk,  around  the  borders  of  said  hole  therein,  were 
then  and  there  loose,  and  not  properly  bedded  upon  the  surface 
of  the  ground,  so  that  pressure  upon  them  would  overturn 
them.'^  The  complaint  further  states,  in  substance,  that  while 
riding  on  such  sidewalk  on  his  bicycle  on  said  day,  and  while 
in  the  exercise  of  due  care,  and  without  fault  of  his  own,  plain- 
tiff was  thrown  from  such  bicycle  by  reason  of  such  defective 
and  unsafe  conditions  of  such  sidewalk,  and  injured.  After 
a  trial  a  verdict  was  rendered  in  his  favor  for  the  sum  of  three 
hundred  dollars.  The  defendant  duly  moved  for  a  new  trial 
upon  a  statement  of  the  case  duly  settled,  and  such  motion  was 
denied.  The  city  appeals  from  the  order  denying  the  motion 
for  a  new  trial. 

The  assignments  of  error  relate  to  alleged  errors  in  giving  in- 
structions to  the  jury,  errors  of  law  in  admitting  testimony,  tlie 
refusal  to  direct  a  verdict  for  the  defendant,  and  the  insuffi- 
ciency of  the  evidence  to  justify  or  sustain  the  verdict.  A  con- 
sideration of  ''•*  two  of  the  assignments  will  suffice  to  decide  the 
case  as  presented  on  tlie  appeal.  These  two  assignments  per- 
tain to  the  question  whether  the  city  is  liable,  in  any  event,  for 
damages  growing  out  of  injuries  caused  while  riding  a  bicycle 
on  the  sidewalks  of  the  city,  and  whether  the  instructions  to  tlie 
jury,  duly  excepted  to^  correctly  laid  down  the  law  as  to  the 
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liability  of  the  city  for  injuries  to  persons  caused  by  defective 
sidewalks  while  such  persons  are  riding  thereon  on  bicycles. 

The  city  of  Fargo  was  incorporated  as  a  city  under  the  gen- 
eral law  for  the  incorporation  of  cities.  Under  such  general 
law  the  city  council  is  vested  with  power  to  lay  out  streets,  and 
to  regulate  the  use  of  the  same.  Like  power  is  vested  in  the 
council  "to  regulate  the  use  of  sidewalks":  Eev.  Codes,  sec. 
2148.  Under  such  general  law  the  city  council  of  Fargo  en- 
acted the  following  ordinances : 

"Sec.  5.  No  person  shall  place,  push,  draw  or  back  any 
wagon,  cart  or  other  vehicle  on  any  sidewalk,  or  use,  drive  or 
ride  any  horse  or  other  animal,  wagon,  sleigh  or  other  vehicle 
thereon,  unless  it  be  in  crossing  the  same  to  go  into  a  yard  or 
lot  where  no  other  suitable  crossing  or  means  of  access  is  pro- 
vided." 

"'Bicycle  Ordinance. 

"1.  Bicycles  on  Sidewalks  of  What  Streets. — N"o  person 
shall  ride  any  bicycle  or  tandem  on  the  sidewalk  of  that  part  of 
any  street  or  avenue  upon  which  the  railway  of  such  street  or 
avenue  is  paved  or  on  the  west  side  of  Eighth  street  South  be- 
tween Front  street  and  Eighth  avenue  South  or  on  Eoberts 
street  between  Northern  Pacific  avenue  and  Second  avenue 
South. 

"2.  Shall  have  Alarm — How  Given — Speed. — 'No  person  shall 
ride  any  bicycle  or  tandem  on  any  street  or  avenue  at  any  time 
without  carrying  an  alarm  bell  or  whistle,  which  shall  be  rung 
or  sounded  at  least  seventy-five  feet  before  meeting  or  passing 
h  person  on  a  similar  vehicle  or  on  foot  upon  any  sidewalk 
....  and  the  speed  of  all  bicycles  or  tandems  shall  be  reduced 
to  not  more  than  five  miles  per  hour  while  meeting  or  passing 
any  person  on  any  sidewalk." 

In  our  opinion,  section  5,  given  above,  was  not  enacted  with  a 
view  to  prohibit  the  riding  of  bicycles  on  the  sidewalks  of  the 
city  of  Fargo.  The  use  of  the  word  "vehicles"  in  the  ordin- 
ance, it  is  claimed,  gives  it  a  sufficiently  broad  meaning  to  in- 
clude bicycles.  That  the  bicycle  is  now  classed  as  a  vehicle  is 
true.  Had  the  ordinance  forbidden  the  use  of  all  vehicles  on 
The  sidewalks,  it  would,  without  question,  be  a  prohibition  of 
the  use  of  the  bicycle  on  the  sidewalks.  But  if  that  ordinance 
prohibits  the  use  of  bicycles  on  the  sidewalks,  it  must  be  by  vir- 
tue of  the  fact  that  the  word  "vehicle"  includes  in  its  meaning 
a  bicycle.  The  word  "vehicle"  is  here  used  in  connection  Avith 
tlie  words  '"wagon,"  "carl,'  and  "sleigh,"  and  was  intended  to 
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include,  and  should  be  construed  as  limited  to,  other  vehicles 
of  a  like  character  with  those  mentioned.  This  construction 
seems  the  more  '^^  reasonable  in  view  of  the  provisions  of  the  bi- 
cycle ordinance  quoted  above.  If  section  5  was  intended  to 
include  within  its  provisions  bicycles,  then  the  passage  of  the 
ordinance  prohibiting  the  use  of  l)icycles  on  certain  streets  was 
unnecessary  and  accomplished  nothing,  and  was  an  enactment, 
the  subject  of  which  was  already  covered  by  ordinances  already 
in  force,  or  enacted  at  the  same  time.  Construing  the  three 
ordinances  together,  effect  can  be  given  to  all  of  them  only  by 
construing  the  first  as  not  intended  to  include  bicycles  within 
its  prohibition. 

Coming  now  to  a  consideration  of  the  bicycle  ordinance,  it  is 
clear  that  section  1  is  an  express  prohibition  against  riding 
the  bicycle  on  the  streets  and  avenues  therein  described.  Tbe 
injury  of  which  the  plaintiff  complains  occurred  on  Sixth 
avenue  North  between  the  points  of  intersection  Avith  Second 
and  Third  streets  Xorth.  Sixth  avenue  North  is  not  paved, 
and  is  not  included  within  the  district  on  Avhich  the  riding  of 
bicycles  is  prohibited  under  section  1.  This  brings  us  to  the 
consideration  of  the  provisions  of  the  ordinance,  in  section  2 
thereof,  defining  the  conditions  under  which  it  shall  be  ulaw- 
ful  to  ride  bicycles  on  streets  or  avenues  not  included  within  tbe 
district  in  which  the  use  of  bicycles  is  absolutely  prohibited. 
Under  the  language  of  such  section,  it  cannot  be  said  that  the 
use  of  bicycles  is  absolutely  prohibited  or  authorized.  In  ef- 
fect, and  by  necessary  implication,  the  language  permits  their 
use  there  if  the  conditions  named  are  complied  with.  To  ride 
a  bicycle  on  the  avenue  where  the  accident  occurred  was  not  un- 
lawful in  itself,  nor  prohibited  by  an  ordinance.  The  plaintiff 
was  rightfully  riding  his  bicycle  there  under  a  conditional  au- 
thority given  by  the  city  aiul  therefore  wth  its  assent.  Tbe 
matter  of  autbority  or  prohibiting  tbe  using  of  the  sidewalks 
by  persons  riding  bicycles  is  within  the  powers  delegated  to  city 
councils.  Such  councils  may  license  the  use  of  the  sidewalks  by 
such  persons,  or  may  entirely  prohibit  their  use  to  persons  rid- 
ing bicycles.  Altbough  tbe  sidewalks  are  primarily  constructed 
and  to  be  used  by  pedestrians,  and  the  bicycle  is  a  vehicle,  that 
under  some  circu instances  more  properly  belongs  to  the  high- 
way or  street,  still  tbe  council  is  empowered  to  regulate  the 
conditions  under  which  the  sidewalks  may  l>e  used  by  bicyclers, 
or  to  prohibit  tbe  use  of  the  sidewalks  by  them  entirely.  This 
power  is  left  to  the  discretion  of  city  councils,  as  they  can  easily 
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determine  when  the  use  of  the  sidewalks  by  persons  riding 
Licycles  is  or  may  be  dangerous,  and  when  not  dangerous,  and 
necessary  for  the  convenience,  business,  or  pleasure  of  the  trav- 
eling public.  The  following  cases  will  be  found  instructive 
upon  the  question  of  the  powers  of  city  councils  to  regulate  the 
use  of  streets  and  sidewalks  for  bicycles :  Leehner  v.  Village  of 
Newark,  19  Misc.  Eep.  452,  44  X.  Y.  Supp.  55G ;  Jones  v.  City 
of  Williamsburg,  97  Ya.  722,  34  S.  E.  883;  Swift  v.  City  of 
Topeka,  43  Kan.  G71,  23  Tac.  1075  ;  Lee  v.  City  of  Port  Huron, 
128  Mich.  533,  87  X.  W.  G37 ;  Holland  v.  Bartch,  120  Ind.  46, 
16  Am.  St.  Eep.  307,  22  N.  E.  83. 

''  The  city  having  by  these  ordinances  permitted  persons  to 
ride  on  the  sidewalks  under  certain  conditions  and  regulations, 
it  follows  that  the  plaintiff  was  not  unlawfully  riding  his 
bicycle  on  the  walk  in  question  when  the  injury  occurred.  The 
city  having  thus  permitted  this  sidevralk  to  be  used  by  bicycle 
riders,  wbat,  if  any,  duty  did  it  owe  to  such  persons,  so  far  as 
maintaining  such  walk  in  such  condition  that  such  use  of  it 
would  not  be  attended  with  danger?  In  this  state  it  has  been 
held  that  cities  owe  it  as  a  duty  to  pedestrians  to  keep  the  side- 
walks in  condition  for  safe  travel,  and  that  such  cities  are  liable 
for  damages  occurring  by  reason  of  the  negligence  of  the  city 
ni  not  keeping  such  walks  in  proper  repair  for  safe  travel 
thereon,  and  are  so  held  liable  although  not  made  so  by  express 
statute :  Ludlow  v.  City  of  Fargo,  3  X.  Dak.  485,  57  x"!  W.  506. 
That  sidewalks  are  not  intended  for  use  by  vehicles  in  general 
cannot  be  disputed.  That  such  walks  are  built  to  be  used  by 
pedestrians  may  be  taken  as  true,  also.  That  the  bicycle  is 
classed  as  a  vehicle  is  also  true.  The  authorities  so  hold,  we 
believe,  without  exception:  4  Am.  &  Eng.  Ency.  of  Law,  20, 
and  cases  cited;  also  cases  hereinbefore  cited;  Meyers  v.  Hinds, 
110  Mich.  300,  64  Am.  St.  Rep.  345,  68  X.  AV.^156;  Thomp- 
son V.  Dodge,  58  Minn.  555,  49  Am.  St.  Rep.  533,  60  X.  W. 
545,  608.  The  city,  by  its  enactments,  made  it  rightful  for  tho 
plaintitT  to  ride  on  the  walk  in  question  upon  his  bicycle.  It 
did  not  thereby,  nor  is  there  any  general  law  to  that  effect,  as- 
sume any  new  obligation  or  duty  to  liim  while  riding  the 
bicycle  on  such  walk.  Its  duty  is  to  maintain  the  walk  in 
suitable  condition  for  pedestrians,  and  its  duty  to  bicycle 
riders,  to  any  greater  degree  than  to  pedestrians,  cannot  be 
predicated  upon  the  mere  fact  of  having  granted  permission  to 
use  the  walks  with  Ijicyclcs.  It  is  a  matter  of  common  knowl- 
edge and  observation  that  a  sidewalk  in  suitable  condition  for 
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safe  travel  by  pedestrians  would  not  he  safe  for  bicycle  riders 
traveling  thereon.  A  very  slight  defect  in  the  walk  or  road 
often  causes  an  accident  to  the  Ijicycle  rider,  which  could  under 
no  circumstances  interfere  with  travel  by  pedestrians.  The 
test  whether  the  sidewalk  is  in  safe  condition  for  travel  is  that 
it  must  be  safe  for  pedestrians,  and  not  for  those  using  bicycles. 
The  trial  court  instructed  the  jury  as  follows:  "Under  the  law, 
it  is  the  duty  of  the  defendant  city  to  keep  its  sidewalks  in 
reasonable  good  order  and  condition  for  the  safe  use  and  con- 
venience of  the  traveling  public.  Tlie  defendant's  duty  to 
keep  its  sidewalks  in  a  reasonably  safe  condition  for  travel  ap- 
plies to  a  defect  in  the  construction,  as  well  as  the  neglect  to 
repair  any  injuries  found  therein.  If  you  find  from  the  evi- 
dence that  the  sidewalk  in  question  was  in  an  unsafe  condition, 
«ind  that  the  plaintiff  was  injured  thereby  without  any  contri- 
butory negligence  upon  his  part,  ....  then  your  verdict  will 
be  for  the  plaintiff."  The  defendant  duly  excepted  to  the  giv- 
ing of  each  of  tlicse  instructions.  The  objection  urged  against 
them  is  that  tlie  city  is  to  be  held  liable,  under  the  rules  therein 
laid  down,  if  the  sidewalks  are  not  safe  for  travel  by  bicycle 
riders.  The  evidence  in  the  case  shows  ''^  that  tins  walk  was 
used  by  persons  while  riding  on  bicycles,  and  the  jury  must 
have  understood  from  such,  instructions  that  these  walks  must 
be  kept  in  condition  for  safe  travel  by  the  traveling  public,  in- 
cluding those  persons  riding  bicycles.  Such  is  not  the  law, 
and  a  different  rule  has  been  upheld  even  in  cases  where  per- 
mission was  granted  to  persons  to  ride  their  bicj'cles  uj^on  side- 
walks upon  payment  of  a  sum  of  money  as  a  license.  The 
court,  in  Sutphen  v.  Town  of  Xorth  Hempstead,  80  Hun,  -109, 
30  N.  Y.  Supp.  128,  said:  *^It  is  apparent  that  a  bicycle  rider 
upon  an  ordinary  country  road  is  exposed  to  greater  dangers 
than  a  person  riding  in  a  wagon,  ....  but  under  the  present 
highway  laws  a  road  in  a  condition  which  is  reasonably  safe  for 
general  and  ordinary  travel  is  all  that  the  commissioners  of 
highways  are  bound  to  maintain."  In  Leslie  v.  City  of  Grand 
Eapids,  120  ]\Iich.  28,  78  X.  W.  885,  the  suprenie  court  of 
Michigan  has  said  :  "Where  a  street  is  kept  in  a  reasonably  safe 
and  fit  condition  for  ordinary  vehicles,  such  as  wagons  and 
carriages,  a  toAvn  is  not  liable  for  injuries  received  by  one 
thrown  from  her  bicycle  by  reason  of  its  defective  condition." 
The  same  court  reaffirmed  tlie  doctrine  of  the  last  case  in  Lee 
v.  City  of  Port  Huron,  128  Mich.  533,  87  N.  W.  (337,  and  used 
this  language:  '•Compiled  Laws,  section  3-l;41,   requiring  side- 
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walks  to  be  Kept  in  reasonable  repair,  and  in  a  condition  reas- 
onably safe  for  travel,  only  requires  that  a  sidewalk  shall  be 
kept  in  such  repair  as  to  render  it  safe  for  ordinary  uses,  and 
does  not  mean  that  it  shall  be  kept  in  a  safe  condition  for 
bicycle  riding,  though  a  lawful  city  ordinance  authorizes  such 
use."'  In  Morrison  v.  City  of  Syracuse,  45  App.  Div.  421,  Gl 
N",  Y.  Supp.  313,  the  court  said  :  "One  injured  while  rightfully 
riding  a  bicycle  on  the  sidewalk  cannot  recover,  if  the  sidewalk 
Avas  in  a  reasonably  safe  condition  for  pedestrians,  though  it 
was  not  in  a  reasonably  safe  condition  for  bicycle  riding."  In 
Wheeler  v.  City  of  Boone,  108  Iowa,  235,  78  X.  AV.  909,  the 
court  says :  "One  injured  while  riding  a  tricycle  on  a  sidewalk 
can  recover  only  if  the  city  was  negligent  in  failing  to  keep 
The  walk  in  suitable  condition  for  people  to  walk  over,"  etc. 
The  instructions  given  by  the  trial  court  to  the  jury  failed  to 
inform  the  jury,  directly  or  indirectly,  that  if  the  sidewalk  in 
question  was  in  a  reasonably  safe  condition  for  travel  by  per- 
sons walking  thereon,  then  the  city  would  not  be  liable  for 
plaintiff's  injuries,  caused  while  attempting  to  travel  over  the 
walk  on  his  bicycle.  Because  the  city  has  permitted  the  use  of 
this  street  by  persons  riding  a  bicycle  cannot  be  a  ground  for 
holding  that  such  permission  imposed  upon  the  city  additional 
res})on&il)ility  to  keep  the  walks  in  that  extra  good  condition  of 
repair  required  for  safe  travel  by  bicycle  riders.  It  is  well 
known  that  a  higher  degree  of  perfection  in  building  and  keep- 
ing sidewalks  in  repair  would  be  required  than  at  present  if 
the  city  were  compelled  to  keep  the  walks  in  condition  for  rid- 
ing upon  bicycles.  A  person  riding  a  bicycle  has  a  right  to  as- 
sume that  the  walk  is  in  safe  condition  for  pedestrians  ''^  to 
use,  and,  if  he  is  injured  when  tlie  walks  are  in  such  condition, 
he  cannot  complain,  and  he  must  bear  the  loss,  as  he  assumed 
the  risk.  If  not  in  such  condition,  he  can  recover  for  in- 
juries, if  he  acted  without  contributory  negligence. 

For  these  reasons  the  order  is  reversed  a  new  trial  granted, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 

All  concur. 


TJtc  Use  of  Bicycles  on  the  public  streets  is  siil;jcet  to  just  nnd 
reasonable  regulations:  Des  Moines  v.  Keller,  116  Iowa,  G-iS,  93  Am. 
St.  Kep.  268,  88  N.  W.  827.  Eiding  them  on  the  sidewalk  by  per- 
sons over  twelve  yearg  of  age  niav  be  prohibited  bv  statute:  State 
V.  Aldrich,  70  N.  H.  391,  85  Am.  "st.  Kep.  631,  47  Atl.  602.  As  to 
the  rights  of  bicycle  riders  in  streets  and  highways,  see  tlie  mono- 
graphic note  to  Riepe  v.  Elting,  48  Am.   St.  Kep.   377,  37S;    Thuiiij)- 
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son  V.  Dodge,  58  Minn.  555,  48  Am.  St.  Eep.  533,  60  N.  W.  545; 
Toote  V.  American  Product  Co.,  195  Pa.  St.  190,  78  Am.  St.  Rep, 
806,  45  Atl.  934.  As  to  the  liability  of  a  city  for  defects  in  a 
bicycle  path  when  other  parts  of  the  street  are  safe,  see  Prather 
V.  Spokane,  29  Wash.  549,  92  Am.  St.  Eep.  923,  70  Pac.  55.  A 
bicycle  is  a  vehicle,  and  has  no  lawful  right  to  the  use  of  a  side- 
walk: Knouff  V.  Logansport,  26  Ind.  App.  202,  84  Am.  St,  R©p, 
292,  59  N.  E.  347.  But  a  bicycle  is  not  a  carriage  within  the 
meaning  of  a  statute  requiring  towns  and  cities  to  keep  highways 
in  repair  so  as  to  be  reasonably  safe  for  travelers  with  their  horses^ 
teams  and  carriages:  Richardson  v.  Danvers,  176  Mass.  413,  79  Am. 
St.  Rep.  320,  57  N.  E.  688. 

A  City  Musi  Keep  Its  Streets  in  a  reasonably  safe  condition: 
Magaha  v.  Hagerstown,  95  Md.  62-,  51  Atl.  832,"  93  Am.  St.  Rep. 
317,  and  cases  cited  in  the  cross-reference  note  thereto;  but  it  is 
only  required  to  keep  the  respective  portions  thereof,  divided  into 
sidewalks  and  roadways,  in  a  reasonably  safe  condition  for  the  pur- 
poses for  which  they  are  respectivelv  devoted:  Kohlhof  v.  Chicago, 
192    111.    249,    85    Am.    St.    Eep.  335,  "^61    N.    E.    446. 


WOODHULL  V.  FAEMERS'  TEUST  COMPAXY. 

[11   N.    Dak.   157,   90   N.   W.    795.] 
rOEEIGN  RECEIVERS — Attachment   of  Property  in   Hands 

of. — If  a  receiver  has  obtained  rightful  possession  of  personal  prop- 
el ty  within  the  jurisdiction  of  his  appointment,  he  cannot  be  de- 
prived of  its  possession  by  attachment  when  he  takes  it  in  the 
performance  of  his  duty  into  a  foreign  jurisdiction.  While  in  such 
foreign  jurisdiction  it  cannot  be  taken  from  his  possession  by  resi- 
dent or  nonresident  creditors  of  the  insolvent  debtor,     (p.  719.) 

FOREIGN  RECEIVEES— Attachment.— Tlie  property  of  a 
nonresident  defendant  cannot,  while  in  the  hands  of  a  receiver  ap- 
]»o)nted  in  another  state,  be  seized  under  attachment,  when  brought 
within  the  state  for  a  lawful  purpose,     (p.   719.) 

FOREIGN  RECEIVERS— Attachment.— Property  of  a  non- 
resident defendant  is  liable  to  seizure  under  attachment  within  the 
state  prior  to  the  appointment  of  a  receiver  therefor  in  another  state 
or  before  such  receiver  takes  actual  possession  of  the  property  within 
his  own  state,     (p.  719.) 

J.  E.  GrGcnc,  for  the  appellant. 

Ball,  Watson  Sc  Maclay,  for  tlic  rGspondent. 

158  ^YALLTX,  C.  J.  I'liis  action  was  brought  to  recover 
damages  for  an  alleged  In-each  of  contract,  and  the  summonsi 
was  served  l)y  pid)lication.  It  is  conceded  that  both  of  the  de- 
fendants in  the  action  are  nonresidents,  and  that  they  reside 
in  the  state  of  Iowa.  An  affidavit  for  attachment,  stating  that 
the  defendants  are  nonresidents  of  this  state,  and  that  "the 
defendants  have  i)roperty  within  this  state  sul)ject  to  atfach- 
]nent,"  was  filed  with  tlie  clerk  of  the  district  court,  together 
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with  the  complaint  in  the  action.  Upon  the  filing  of  the  same, 
a  warrant  of  attachment  issued,  and  was  delivered  to  the  sheriff 
for  service.  On  the  day  it  was  issued,  February  8,  1899,  the 
sheriff,  under  said  warrant,  attached  and  took  into  his  posses- 
sion a  certain  mortgage  upon  real  estate  situated  in  Cass 
*®^  county,  North  Dakota,  and  certain  notes  secured  by  said 
mortgage,  consisting  of  a  principal  note,  together  with  nine 
interest  coupon  notes.  The  mortgage  so  attached  was  made 
by  George  Foley  and  wife,  as  mortgagors,  to  one  of  the  defend- 
ants in  this  action,  viz.,  the  Farmers'  Trust  Company  of  Sioux 
City,  Iowa,  and  the  notes  were  made  payable  to  said  mort- 
gagee. The  attachment  of  said  property  was  made  under  the 
conditions  hereafter  stated.  Prior  to  tbe  seizure  under  the  at- 
tachment an  action  had  been  instituted  in  the  district  court  for 
Cass  county  to  foreclose  said  mortgage.  In  said  foreclosure 
(iction,  George  Foley  and  his  wife  were  defendants,  the  Sioux 
City  Safe  Deposit  and  Trust  Company  was  plaintiff,  and  the 
Farmers'  Trust  Company,  one  of  the  defendants  heroin,  was 
intervener.  It  appears  that,  while  the  testimony  in  the  fore- 
closure action  was  being  taken  by  a  referee  appointed  in  that 
action,  the  mortgage  and  all  notes  in  question  were  offered 
in  evidence,  and  were  received  and  marked  as  exhibits  by 
tlie  referee,  and  that  subsequently  the  referee  allowed  the 
attorney  for  the  defendants  in  that  action  to  remove  the  mort- 
gage and  notes  to  his  office,  temjoorarily,  for  examination,  and 
that  while  the  same  were  in  the  hands  of  such  attorney  they 
were  attached,  as  above  stated,  and  taken  into  the  .sheriff's 
possession.  It  appears  that  the  mortgage  and  principal  note, 
with  two  coupon  notes,  were  delivered  to  the  defendant  herein, 
George  H.  Ilollister,  by  one  W.  P.  ]\Ianly,  who  was  then 
])resident  of  the  plaintiff  in  the  foreclosure  action,  the  Sioux 
City  Safe  Deposit  and  Trust  Company,  to  be  brought  into 
this  state  for  the  purpose  of  being  introduced  in  evidence  in 
the  course  of  the  examination  of  said  Hollister  as  a  witness 
in  the  foreclosure  action;  and  the  further  fact  appears  tliat  the 
remaining  coupon  notes,  seven  in  number,  were  at  the  same 
time  put  in  evidence  by  the  intervener  in  that  action,  the 
Farmers'  Trust  Company,  in  support  of  its  complaint  in  inter- 
vention; and  it  also  appears  that  said  coupon  notes  were,  when 
introduced  in  evidence,  the  property  of  the  defendant  herein, 
the  Farmers'  Trust  Company.  The  undisputed  evidence  shows 
that  said  mortgage  and  notes  were,  soon  after  their  execution 
and  delivery,  sold,  assigned,  and  transferred  by  the  said  mort- 
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gagee,  and  that  by  certain  mesne  assijrnments  and  transfers  the 
said  mortgage  and  principal  note  for  two  thousand  dollars, 
together  with  two  coupon  notes  attached  thereto,  were  acquired 
by,  and  became  the  property  of,  the  plaintiff  in  said  foreclosure 
action.  The  foreclosure  action  was  commenced  on  or  about 
the  twenty-fifth  day  of  April,  1898,  and  subsequently,  and  be- 
fore said  mortgage  and  notes  were  seized  and  attached  herein, 
tlie  defendant  the  Farmei's'  Trust  Company,  intervened  in  tlie 
forcclo.sure  action,  and  filed  its  complaint  in  intervention  in 
said  action,  and  did  so  for  the  purpose  of  protecting  its  inter- 
ests as  owner  of  the  said  seven  coupon  notes.  The  further 
fact  appears  that  long  prior  to  the  commencement  of  said  fore- 
closure action,  and  on  the  twenty-eightli  day  of  December, 
189G,  in  an  action  then  pending  in  the  district  court  for  Wood- 
bury county,  in  the  state  of  Iowa,  in  which  one  C.  C.  Al^bott 
was  plaintiff,  and  said  defendant  herein,  the  Farmers' 
100  Xrust  Company  of  Sioux  City,  Iowa,  was  defendant,  such 
proceedings  were  had  that  the  defendant  herein,  George  H. 
Hollister,  was  duly  appointed  as  receiver  of  said  Farmers' 
Trust  Company,  and  after  such  appointment  he  qualified  and 
entered  upon  his  duties,  and  that  he  Avas  such  receiver  wiien 
this  action  was  commenced,  and  has  ever  since  been  such  re- 
ceiver; that  pursuant  to  such  appointment  tlie  Farmers'  Trust 
Company  transferred  to  the  receiver  said  seven  coupon  notes, 
witli  other  property,  and  said  notts  were  in  the  hands  of  the 
receiver  when  he  brought  the  same  into  this  state  to  be  used 
by  the  intervener  as  evidence  in  said  foreclosure  action.  And 
the  further  fact  appears  that  said  George  H.  Hollister,  as  a 
witness  for  the  plaintiff  in  the  foreclosure  action,  brought  into 
this  state  the  mortgage  and  the  principal  note  and  said  two 
coupon  notes,  and  the  same  were  put  in  evidence,  together  witli 
the  coupon  notes,  as  above  stated.  The  facts  as  above  narrated 
were  duly  brouglit  to  the  attention  of  the  district  court  upon 
the  hearing  of  a  series  of  motions  made  in  this  action  in  said 
court,  and  to  the  consideration  of  wliich  motions  we  will  now 
give  attention. 

Tb.o  defendants  in  this  action,  by  their  attorneys,  appearing 
specially  for  the  purposes  of  the  motion  only,  upon  due  notice, 
moved  in  the  district  court  *"for  an  order  vacating  and  setting 
aside  tlio  writ  of  attachment  herein  issued  and  levied  upon  the 
eighth  day  of  February,  1899,  and  vacating  and  setting  aside 
the  service  of  the  summons  and  complaint  in  said  action  based 
upon  said  levy  and  said    writ  of  attachment."     This    motion, 
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which  was  contested,  was  heard  and  decided  on  August  30, 
1899 ;  and  on  said  date  an  order  was  made  granting  the 
motion,  in  which  the  following  language  was  used :  ''The  court 
states,  in  granting  this  motion,  that  it  had  not  in  any  way 
passed  upon  the  contention  hetween  the  defendants  and  the 
Sioux  City  Safe  Deposit  and  Trust  Compauy  with  reference  to 
the  ownership  of  the  property  in  question."  On  the  same  day 
and  upon  the  same  state  of  facts,  another  moiion  was  heard  and 
decided  in  the  district  court,  in  which  motion  the  plaintiff,  the 
intervener,  and  the  referee  in  the  foreclosure  action  were  the 
moving  parties;  and  they  applied  to  the  district  court  for  "an 
order  directing  the  sheriff  of  said  county  of  Cass  to  turn  over 
to  said  Charles  F,  McXamara,  as  referee,  the  mortgage  and 
notes  referred  to."  Tliis  motion  was  also  granted  on  AugiTst 
30,  1899,  and  the  order  emhraccd  a  statement  similar  to  that 
ahove  given,  to  the  effect  that  the  question  of  the  ownership  of 
the  property  attached  herein  was  not  decided  in  passing  upon 
the  application  to  return  the  attached  property  to  the  referee. 
The  further  proceedings  in  this  action  are  recited  in  tlie  ab- 
stract filed  in  this  court,  from  which  we  quote  as  follows: 
"And  thereafter,  it  appearing  to  the  court  and  to  the  parties 
to  this  ac^;ion  that  the  question  of  the  title  to  the  notes  and 
mortgage  referred  to  in  the  motion  papers  and  affidavits  was 
involved  in  the  saicl  action  of  the  Sioux  City  Safe  Deposit 
and  Trust  Co.  v.  Foley  et  al.,  and  would  necessarily  be  deter- 
mined therein:  Therefore,  on  August  31.  1899^  on  plaintiff's 
request,  the  plaintiff  and  defendants  -"-^^  herein  (said  defend- 
ants appearing  specially)  agreed  in  open  court  that  said  orders 
hereinbefore  recited  should  be  held  in  statu  quo  until  the  deci- 
sion of  this  court  in  the  said  case  of  Sioux  City  Safe  Deposit 
and  Trust  Co.  v.  Foley  et  al.  was  announced;  that  is  to  say, 
that  tlie  rights  of  neither  of  the  said  parties  should  be  in  anv 
way  affected  thereby  until  the  rendering  of  such  decision,  and 
that  upon  such  decision  in  said  action  such  order  should  be 
made  by  the  court  as  might  seem  proper.  And  thereafter,  and 
on  or  about  the  fifteenth  day  of  April,  1900,  the  court  having 
announced  its  decision  in  said  last-mentioned  case,  finding  and' 
deciding  therein  and  thereby  that  said  Sioux  City  Safe  De- 
posit and  Trust  Company  was  and  is  the  owner  of  said  notes 
and  mortgages,  with  the  exception  of  seven  coupon  notes,  which 
last-mentioned  notes  were  decided  to  l)e  the  property  of  said 
Farmers'  Trust  Com2;)any;  said  seven  coupon  n(nes  being  the 
same  notes  particularly  mentioned  in  the  atiidavit  of  George  H. 
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Tlollister,  and  said  motions  being  consolidated  by  consent  of 
all  parties :  Isow,  therefore,  "upon  motion  of  Messrs.  Ball,  Wat- 
son &  Maclay,  attorneys  for  the  defendants  herein,  appearing 
specially  for  the  purpose  of  this  application  only,  it  is  ordered 
that  the  writ  of  attachment  heretofore  issued  and  levied  herein 
upon  the  eighth  day  of  Fel)rnary,  1899,  be,  and  the  same  is 
hereby,  vacated  and  set  aside,  and  that  the  service  of  the  sum- 
mons and  complaint  in  this  action,  based  upon  said  levy  and 
said  writ  of  attachment  be,  and  the  same  is  hereby,  vacated  and 
set  aside,  and  that  said  defendants  have  their  motion  costs 
herein,  taxed  at  the  sum  of  twenty  dollars."  From  the  order 
last  above  described,  vacating  the  attachment  and  setting  aside 
the  service  of  the  summons  and  complaint,  plaintiff  has  ap- 
pealed to  this  court,  and  the  making  of  said  order  is  assigned 
in  this  court  as  error. 

The  controlling  facts  may  be  summarized  as  follows:  1.  That 
the  defendants  in  this  action  were  at  all  times  in  question  non- 
residents, and  that  fact  was  stated  in  the  affidavit  for  attach- 
ment ;  and  it  was  further  alleged  in  said  affidavit  that,  when 
the  affidavit  was  made,  the  defendants  had  property  within  this 
state  subject  to  seizure  by  attachment.  2.  That,  as  a  matter  of 
fact,  the  defendants,  when  the  affidavit  was  made  and  the  at- 
tacliment  was  levied,  had  certain  personal  property  in  this 
state,  to  Avit,  seven  coupon  notes,  of  seventy  dollars,  each,  and 
that  sucli  property  was  brought  within  the  state  by  the  defend- 
ant Hollister,  as  receiver,  and  that  the  ownership  of  said  coupon 
notes  Avas  vested  in  Hollister  in  trust,  as  receiver,  and  was 
held  in  trust  for  the  use  and  benefit  of  his  codefendant,  the 
Farmers^  Trust  Company.  3.  That  the  residue  of  the  prop- 
erty seized  and  attached  herein  was,  when  seized,  the  property 
of  a  stranger  in  this  action,  viz.,  the  plaintiff  in  the  foreclosure 
action.  4.  That  tlie  property,  when  taken  had  been  put  in  evi- 
dence, and  was  in  the  possession  of  the  referee,  but  was 
^^^  when  seiz<?d  temporarily  in  the  custody  of  the  attorney  of 
the  defendants  in  the  foreclosure  action. 

In  this  court  the  question  of  law  presented  is  whether  the 
order  appealed  from  is  erroneous.  The  recitals  in  the  abstract, 
as  above  quoted,  strongly  indicate  that  the  trial  court,  as  well 
as  counsel  on  l)0th  sides,  attached  great  importance  to  the  dis- 
puted question  of  the  ownership  of  the  property  seized  under 
the  attachment.  This  view  of  court  and  counsel  is  clearly 
manifested  in  the  stipulation  made  in  open  court  on  August  31, 
1S99,  Avliich,    in  effect,  was    an  agreement    that  the    previous 
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orders  of  the  court  (those  made  on  August  30th)  should  he 
held  in  abeyance  and  not  he  acted  upon  until  the  court  had 
reached  a  final  decision  in  the  foreclosure  action,  in  \Ahich 
action  the  ownership  of  all  the  property  was  directly  in  issue. 
Besides,  the  express  terms  of  the  final  order  are  ample  to  in- 
dicate that  the  trial  court  bases  such  order  upon  its  conclusions 
in  the  foreclosure  action  touching  the  title  of  said  property. 
The  order  declares,  "And  therefore,  and  on  or  about  the 
fifteenth  day  of  April,  1900,  the  court  having  announced  its 
decision  in  said  last-mentioned  case,  finding  and  deciding 
therein  and  tliereby  that  said  Sioux  City  Safe  Deposit  and 
Trust  Company  was  and  is  the  owner  of  said  notes  and  mort- 
gages, with  the  exception  of  seven  coupon  notes,  which  last- 
mentioned  notes  were  decided  to  be  the  property  of  said 
Farmers'  Trust  Company,"  etc.  Upon  this  recital  of  grounds 
the  court  below  proceeded  to  enter  its  order  vacating  the  writ 
of  attachment,  and  setting  aside  the  service  of  the  summons  and 
complaint.  It  is  our  opinion  that  the  order  cannot  be  sus- 
tained upon  any  such  foundation.  The  court  found  and  de- 
cided in  the  foreclosure  action  that  at  the  time  the  affidavit  for 
attachment  was  filed,  and  when  the  levy  was  made,  the  defend- 
ant in  this  action,  Farmers'  Trust  Company,  who  is  conceded 
to  be  a  nonresident,  owned  and  had  in  Cass  county,  in  this 
state,  certain  personal  property,  viz.,  seven  coupon  notes,  of  the 
face  value  of  seventy  dollars  each.  Certainly  such  finding 
directly  corroborates  the  decisive  fact  embodied  in  the  affidavit 
upon  which  the  warrant  issued.  Xor  does  the  fact  that  tlie 
officer,  in  seizing  the  defendants'  property  under  the  warrant, 
also  seized  and  took  into  his  possession  certain  other  property 
not  owned  by  the  defendants,  operate  to  defeat  the  attachment 
of  defendants'  property,  or  to  disprove  any  fact  upon  which 
the  warrant  issued.  It  follows,  therefore,  in  our  opinion,  that, 
if  the  order  appealed  from  is  to  be  sustained  by  this  court, 
other  grounds  must  be  found  upon  which  to  rest  such  conclu- 
sion. 

But  we  find  no  difficulty  in  affirming  the  order  appealed  from 
upon  another  ground.  The  complaint  herein  alleges  '"'that  on 
or  about  the  twenty-eighth  day  of  December,  A.  D.  189(3.  in 
proceedings  duly  instituted  in  a  court  of  competent  jurisdiction 
within  said  state  of  Iowa  for  the  purpose  of  having  appointed 
a  receiver  of  all  the  property  and  assets  of  said  corporation, 
the  said  defendant  the  Farmers'  Trust  Company  was  duly  ad- 
judged insolvent,  and  on  or  about  the  last-mentioned  date  tlie 
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defendant  George  H.  Hollister  ^^^  was  by  snch  court  duly  ap- 
pointed as  such  receiver;  that  ever  since  such  appointment  the 
said  defendant  Hollister  has  been,  and  now  is,  the  duly  quali- 
fied and  acting  receiver  of  all  the  property  and  assets  of  said 
defendant  corporation."  These  averments  of  fact  in  the  com- 
plaint are  conceded  to  he  true  by  the  defendants,  and  the  un- 
disputed evidence  submitted  on  the  hearing  of  the  motions  in 
the  court  below  shows  that,  after  qualifying  as  receiver,  the 
defendant  Hollister  brought  all  the  property  levied  upon  into 
tliis  state,  including  the  seven  coupon  notes,  Avhich  coupon 
notes  he  had  received  in  trust  from  the  estate  of  his  codefend- 
ant,  and  which  were,  when  brouglit  into  this  state,  in  his  per- 
sonal possession  as  receiver;  nor  did  the  receiver  place  said 
trust  property  in  the  hands  of  the  referee  for  any  purpose,  ex- 
cept to  be  used  by  the  court  as  evidence  in  support  of  an  action 
in  which  his  cestui  que  trust  was  a  party,  and  in  which  said 
coupon  notes  were  necessarily  offered  in  evidence.  Upon  this 
state  of  facts,  counsel  for  the  respondents  contend  that  the 
order  dissolving  the  attachment  and  setting  aside  the  service  of 
the  summons  sliould  be  affirmed.  In  our  opinion,  this  conten- 
lion  is  sound,  and  must  be  sustained.  It  is  entirely  elemen- 
tary that  the  possession  of  property  by  a  receiver  is,  in  the  eye 
of  the  law,  regarded  as  the  possession  of  the  court  which  ap- 
pointed the  receiver,  and  hence  such  property,  being  in  custodia 
If^gis,  cannot  be  seized  by  attachment  or  execution  when  in  the 
hands  of  a  receiver:  See  Beach  on  Receivers,  2d  ed.,  sec.  718; 
Adams  v.  Haskell,  6  Cal.  114,  65  Am.  Dec.  491;  High  on  Re- 
ceivers, sec.  151.  But  it  is  also  a  familiar  rule  of  law  that 
])owers  which  are  exercised  or  conferred  by  courts  are  limited, 
and  such  powers  cannot  ordinarily  be  exercised  beyond  the 
boundary  of  the  territory  over  which  the  court  has  jurisdiction. 
In  view  of  this  restriction  upon  Judicial  authority,  the  question 
has  been  much  mooted,  where  a  receiver,  after  taking  posses- 
sion of  property  belonging  to  the  insolvent  estate,  removes  the 
same  personally  or  by  his  agents  to  another  state,  whether 
such  property  can  be  subjected  to  seizure  by  attachment  or  ex- 
ecution in  actions  brouglit  in  such  state  against  the  beneficiary 
of  the  trust  estate.  But  the  decided  weight  and  trend  of  the 
adjudications  are  to  the  effect  that  under  such  conditions  the 
property  so  brouglit  witliin  a  state  cannot  be  seized  by  creditors. 
Tins  rule  rests  upon  the  doctrine  of  comity,  and  also,  it  seems, 
upon  article  4,  section  1,  of  the  constitution  of  the  United 
States,  which  reads:  "Full  faith  and  credit  shall  be  given  in 
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each  state  to  the  public  acts,  records  and  judicial  ]u-oeocdinf^s 
of  every  other  state;  and  the  Congress  may  by  general  /laws 
prescribe  the  manner  in  wliich  such  acts,  records  and  proceed- 
ings shall  be  proved  and  the  effect  thereof."  Under  this  pro- 
vision and  the  acts  of  Congress  it  has  been  held  "that  the  same 
effect  is  to  be  given  to  the  record  in  the  courts  of  the  state 
where  produced  as  in  tlie  courts  of  the  state  from  which  it  is 
taken":  See  Crapo  v.  Kelly,  16  Wall.  610.  The  case  cited 
arose  under  the  insolvency  laws  of  the  state  of  ]\[assachusetts, 
but  the  same  rules  applicable  in  such  cases  apply  in  receiver- 
ships. As  supporting  the  better  doctrine,  see  ^***  Beach  on  Ee- 
ceivers,  sec.  217;  Chicago  etc.  Ry.  Co.  v.  Keolaik  etc.  Packet 
Co.,  108  in.  317,  48  Am.  Eep.  557;  Pond  v.  Cooke,  45  Conn. 
126,  29  Am.  Eep.  668;  Cagill  v.  Wooldridge,  8  Baxt.  581,  35 
Am.  Eep.  716;  Bagby  v.  Atlantic  etc.  Ey.  Co.,  86  Pa.  St.  291; 
Humphreys  v.  Hopkins,  81  Cal.  551,  22  Pac.  892  (dissenting 
opinion),  cited,  with  note,  in  15  Am.  St.  Eep.  76.  See,  also, 
Eeno  on  Xonresidents,  sec.  153,  p.  186.  In  the  case  from 
Illinois  (Chicago  etc.  Ey.  Co.  v.  Keokuk  etc.  Packet  Co.,  108 
111.  317,  48  Am.  Eep.  557),  a  receiver  appointed  in  the  state  of 
Missouri  took  into  his  possession,  as  receiver,  a  certain  barge, 
and  thereafter  chartered  the  same  to  a  steamboat  compan}'. 
The  steamboat  company  took  the  barge  to  Quincy,  Illinois,  and 
there  it  was  attached  by  the  plaintiff  in  a  suit  against  the  in- 
solvent. In  that  case  the  superior  rights  of  the  receiver  were 
fully  recognized,  and  the  court  said  in  the  syllabus  of  the  case, 
after  stating  the  general  rule  as  to  the  territorial  limits  of  juris- 
diction: "But  where  a  receiver  has  once  obtained  rightful  pos- 
session of  personal  property  situate  within  the  jurisdiction  of 
his  appointment,  which  he  was  appointed  to  take  charge  of, 
be  will  not  be  deprived  of  its  possession,  though  he  takes  it,  in 
the  performance  of  his  dut}',  into  a  foreign  jurisdiction. 
While  there  it  cannot  be  taken  from  his  possession  by  creditors 
of  the  insolvent  debtor  who  reside  n'ithin  such  jurisdiction" : 
Citing  Killmer  v.  Hobart,  58  How.  Pr.  452.  Under  these 
authorities,  the  rule  is  established  that  the  property  of  a  non- 
resident defendant  cannot,  while  the  same  is  in  the  hands  of  a 
receiver,  if  brought  within  this  state  for  a  lawful  purpose,  be 
seized  under  attachment  proceedings  in  an  action  brought 
against  such  nonresident  in  this  state.  The  same  cases  an- 
nounce the  opposite  rule  where  the  property  of  a  nonresident  is 
seized  within  the  state  prior  to  the  date  of  the  appointment  of 
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a  receiver  in  another  state,  or  is  seized  before  the  receiver  takes 
actual  possession  of  the  property  within  his  own  state. 

Our  conclusion  is  that  the  order  dissolving  the  attachment 
was  properly  made,  and  the  same  will  therefore  be  affirmed. 

All  the  judges  concurring. 


Property  in  the  Hands  of  a  Receiver  is  in  custodia  legis:  Pelletier 
V.  Greenville  Lumber  Co.,  123  N.  C.  596,  68  Am.  St.  Eep.  837,  31 
S.  E.  855.  An  attachment  of  it  is  a  contempt  of  court:  Farmers' 
Lonn  etc.  Co.  v.  Bankers'  etc.  Tel.  Co.,  148  N.  Y.  315,  51  Am.  St. 
Kep.  690,  42  N.  E.  707.  See,  too,  Eiesner  v.  Gulf  etc.  Ey.  Co., 
89    Tex.   656,   59   Am.   St.   Eep.   84,    36   S.   W.    53. 

A  Receiver  Appointed  for  a  Foreign  Corporation  in  one  state  does 
not  acquire  such  title  to  the  property  of  the  corporation  situated 
in  another  as  to  defeat  an  attachment  subsequently  issued  at  the 
instance  of  a  creditor  by  a  court  of  the  latter  state:  Gray  v.  Covert, 
25  Ind.  App.  561,  81  Am.  St.  Eep.  117,  58  N.  E.  731.  See,  in  this 
connection,  Humphreys  v.  Hopkins,  81  Cal.  551,  22  Pac.  892,  15  Am. 
St.  Eep.  76,    and   note. 


D0X0VA:N"  V.  ALLEPtT. 

[11  N.  Dak.  289,  91  N.  W.  441.1 
MUNICIPAL  CORPORATIONS— Use  of  Streets— Telephone 
Poles — New  Servitude  — Compensation. — If  the  adjoining  lot  owner 
is  the  owner  of  the  fee  in  the  street  to  the  center  thereof,  except 
as  conveyed  to  the  public  for  street  purposes,  the  use  of  the  street 
for  telephone  poles,  even  when  authorized  by  the  city  authorities, 
is  not  a  street  use  proper,  but  imposes  a  new  burden  or  servitude 
thereon  for  which  such  lot  owner  is  entitled  to  compensation,  (p. 
729.) 

MUNICIPAL  CORPORATIONS— Use  of  Streets— New  Servi- 
tude— Compensation — Injunction. — If  the  abutting  lot  owner  is  en- 
titled to  compensation  for  the  use  of  the  street  for  telephone  poles, 
he  is  entitled  to  an  injunction  to  restrain  the  erection  of  such  poles 
therein  until  compensation  is  made  to  him.     (p.  730.) 

Gordon  &  Lamb,  for  the  appellant, 

Cleary  &  McLean,  for  the  respondents. 

2^'o  M0EGA:N^  J.  The  plaintiff  brings  this  action,  and 
seeks  to  permanently  enjoin  the  defendants  from  erecting  tele- 
phone poles  on  tlie  streets  in  front  of  his  lots,  situated  in 
various  blocks  in  tlie  city  of  Langdon,  Xorth  Dakota,  and  par- 
ticularly described  in  the  coiuplaint,  Avhich  is,  in  substance,  as 
follows :  That  among  otber  lots  so  described  as  being  affected 
by  the  erection  of  such  telej^hone  poles,  guy  poles,  cross-bar  and 
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wires  is  tlie  lot  on  which  is  erected  the  dwellinfi-liouse  in  which 
plaintiff  resides;  that  two  poles  have  been  erected  in  the  street 
in  front  of  said  lot,  and  that  the  erection  of  said  poles  at  said 
places  interferes  with  the  insfress  and  egress  to  his  said  dwell- 
ing-house, and  interferes  with  his  property  rights  in  said  street, 
and  deprives  him  of  light  and  air  to  which  he  is  entitled,  and 
that  such  poles    and  fixtures  render    the  appearance    of  said 
house    unsightly,    and  tend    to  lessen    its  financial    value  and 
render  it  unsalable,  and  that  such  poles  and  fixtures  will  inter- 
fere with  the  growth  of  shade  trees  planted  by  him  in  close 
proximity    to  said  poles;    that    said    poles  are  thirty    feet  in 
height,  and  are  placed  in  the  ground  at  a  distance  of  two  feet 
from  the  sidewalk,  and  immediately  in  line  of  and  in  front  of 
the  walk  leading  from  the  sidewalk  to  his  said  dwelling-house; 
that  said  poles  and  wires  interfere  or  will  interfere  with  his 
legal  rights  in  several  other  lots  owned  by  him  in  said  city; 
that  the  defendants  were  granted  a  franchise  by  said  city  to 
construct  and  operate  a  telephone  system    in  said  city  by  an 
ordinance  duly  enacted  by  the  city  council  thereof,  and  that 
said  ordinance  does  not  provide  for   any  compensation  to  be 
given    to  owners  of    property  abutting    on  the  streets    of  said 
city,  nor  does  it  provide  that  condemnation  proceedings  shall 
bo  instituted  and  completed  before  such  system  is  constructed, 
or  at  any  other  time;  that  the  said  poles  were  erected  without 
his  consent  and  without  compensation  to  him,  and  therefore  in 
violation  of  section  14  of  the  constitution  of  iSTorth  Dakota,  and 
of  section  5033  of  the  statutes  of  said  state.     The  demand  for 
relief  is  that  the  defendants  be  temporarily  and  permanently 
enjoined  from    putting  up  any    more  poles  on  the    streets  on 
which  plaintiff's  lots  abut,  and  from  operating  such  telephone 
excliange,    until  defendants    have  made  just    compensation    to 
plaintiif    as  required  by  the    laws  and  the  constitution    of  the 
state.     The    defendants    answer    by    denying    any    damage    to 
plaintiffs  property,  and  further  allege    that  they  have  under- 
taken   the    construction  of  a    telephone  s}'stem    in  the  city  of 
Langdon  under  the  provisions  of  an  ordinance  of  the  city  coun- 
cil granting  them  the  right  to  do  so  under  prescribed  restric- 
tions, and  the  poles  and  wires  are  erected  under  the  su]icrvision 
of  the  committee    on  streets  and  alleys,    as  appointed    by  said 
council,  and  in  pursuance  of  said  ordinance.     The  plaintill  ap- 
plied for  a  preliminary  injunction  to  restrain  the  defendants 
from  proceeding  with  the  erection  of  such  poles  and  the  operat- 
ing of  the  telephone  system  until  plaintiif  had  been  duly  com- 
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pensated  for  damage  done  to  his  property.  The  trial  court 
issued  an  order  to  show  cause  ^^^  why  the  defendants  should  not 
be  so  restrained.  A  hearing  was  had  upon  such  order,  based 
on  affidavits  presented  by  the  parties.  On  motion  of  the  de- 
fendants, the  order  to  show  cause  was  dissolved  and  the  pre- 
liminary injunction  refused  on  the  ground  that  the  facts 
shown  did  not  show  that  the  plaintiff  was  entitled  to  the  relief 
sought.  The  plaintiff  has  appealed  to  this  court  from  such 
order  denying  his  application  for  a  preliminary  injunction. 
The  defendants  contend  in  this  court  that  the  plaintiff  is  not 
entitled  to  relief  by  injunction  as  he  has  a  plain,  speedy,  and 
adequate  remedy  at  law,  the  defendants  not  being  shown  to  be 
insolvent  or  unable  to  respond  in  damages.  This  question  will 
be  considered  and  decided  after  a  decision  of  the  other  question 
in  the  case. 

The  main  question  involved — the  use  of  the  streets  of  a  city 
for  the  poles  and  other  equipments  of  a  telephone  system,  with- 
out compensation  to  the  owners  of  the  lots  abutting  on  the 
streets — is  one  of  difficulty  to  determine,  and  one  of  vast  im- 
portance and  far-reaching  consequences.  Upon  a  ([uestion  of 
such  magnitude,  and  practical  interest  to  almost  every  citizen 
of  the  state,  as  well  as  to  almost  every  municipality,  it  is  to  be 
regretted  by  this  court  that  counsel  deemed  it  advisable  to 
abandon  the  privilege  of  an  oral  argument,  and  to  submit  the 
questions  raised  on  written  briefs.  However,  the  subject  of  the 
action  is  not  a  new  one,  and  has  frequently  been  before  the 
courts  of  ]nany  jurisdictions.  True,  the  decisions  of  such 
courts  are  not  harmonious.  Still,  every  phase  of  the  principle 
contended  for  in  this  case  has  been  affirmed  in  learned  deci- 
sions by  courts  of  the  highest  standing,  and  likewise  disaifirmed 
by  other  courts  of  equal  standing,  in  opinions  showing  equal 
ability  and  loarning, 

Ecfore  entering  upon  a  decision  upon  the  merits,  a  state- 
ment of  a  few  material  facts  is  advisable:  The  original  plat  of 
the  city  of  Langdon,  as  filed  by  the  original  proprietors,  de- 
dicates and  gives  the  streets  and  alleys  of  said  city  for  pul)lic 
use.  'J'he  ordinance  of  said  city  granting  the  telephone  fran- 
chise to  the  defendants  for  fifteen  years  is  silent  ujiou  the  sub- 
ject of  compensation  to  abutting  or  otiier  lot  owners  for  dam- 
ages by  reason  of  the  occupation  of  the  streets  by  defendants 
for  telephone  purposes,  and  is  silent  as  to  condemation  pro- 
ceedings therefor.  Under  section  5956  of  the  Revised  Codes, 
the    right    of  eminent  domain    may  be  exorcised    in  behalf  of 
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several  enumerated  public  uses,  among  them  being  telegraph 
and  telephone  lines.  Tlie  question  involved,  as  considered  by 
Ihis  court,  is  that  of  the  occupation  of  the  streets  by  the  defend- 
ants for  telephone  purposes,  and  not  that  of  tlie  direct  or 
actual  occupation  of  the  plaintiff's  lots  by  said  company  for  said 
])urposes,  outside  of  street  occupation.  Certain  conceded  prin- 
ciples of  law  applicable  to  the  questions  involved  in  this  case 
may  be  stated .  The  constitution  of  this  state  provides  that 
private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  having  been  first  made  to,  or  paid 
into  court  for,  the  owner.  The  legislature  has  the  power,  by 
general  laws,  ^^^  to  regulate  the  uses  to  which  the  streets  may 
be  subjected  as  against  the  public.  City  councils  in  this  state 
have  been  granted  the  power  to  regulate  or  prevent  the  use  of 
the  streets  for  telegraph  and  telephone  poles :  Eev.  Code,  sec. 
2148.  Prior  to  the  adoption  of  the  Code  of  1895  the  regula- 
tion of  telephone  systems  and  their  construction  was  governed 
by  section  3025  of  the  Compiled  Laws,  enacted  in  1885.  A 
telephone  system  is  classed  under  the  statute  as  one  of  public 
use:  Rev.  Codes,  sec.  5956.  Chapter  35  of  the  Code  of  Civil 
Procedure  provides  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  having  first 
been  made  to,  or  paid  into  court  for,  the  owner,  and  further 
provides  the  means  and  procedure  under  Avhich  such  damages 
may  be  ascertained.  The  plaintiff  in  this  case  is  the  owner  of 
the  fee  in  the  lot  to  the  middle  of  the  street,  and  entitled  to 
the  beneficial  use  thereof,  subject  to  the  easement  or  limited 
fee  of  the  public  in  the  street  for  its  use  for  public  purposes. 
In  this  case  the  absolute  fee  of  these  lots  was  never  in  the  city, 
and  it  has  simply  an  casement  or  a  limited  fee  therein.  In 
Xorthern  Pac.  Ey.  Co.  v.  Lake,  10  X.  Dak.  541,  88  N.  W.  461, 
this  court  decided  "that  the  public  has  only  an  easement  in 
streets  and  highways,  the  fee  remaining  in  the  original  owner 
or  his  successor,  and  that  such  owner  may  exercise  such  acts  of 
ownership  thereto  as  are  not  inconsistent  with  the  easement." 
In  that  case  there  was  no  dedication  by  plat.  In  the  case  at 
bar  there  was  one.  However,  in  construing  section  3422  of  the 
Eevisod  Codes,  which  declares  the  effect  of  sucli  dedications, 
Ave  hold  that  a  proprietor  Avho  dedicates  by  plat  does  not  con- 
vey an  absolute  fee  to  the'  public,  but  reserves  the  whole  estate 
and  title,  except  the  limited  fee  conveyed  to  the  public  for  the 
designated  and  intended  use. 


724:  Americax  State  Eeports,  Vol.  95.     [N.  Dakota, 

The  question  to  be  decided  on  this  appeal  is,  Is  the  plaintiff 
entitled  to  recover  damages  from  the  defendants  by  reason  of 
their  placing  telephone  poles  on  the  streets  directly  in  front  of 
his  lots  and  residence?  If  these  telephone  poles  are  lawfully 
placed  on  lots  which  he  owns  :< abject  to  tlie  easement  of  the 
public,  and  none  of  his  rights  have  boon  violated,  he  is  not  en- 
titled to  damages.  There  must  be  rjome  infringement  upon  his 
statutory  or  constitutional  rights  before  compr^nsation  shall 
rightfully  belong  to  him.  If  the  city  of  Langdon  and  the  de- 
fendants have  pursued  the  course  laid  down  by  the  law,  and  no 
constitutional  right  has  been  invaded,  then  tlie  plaintiff  has  no 
just  cause  for  complaint  in  any  court.  On  examination  of  the 
question,  with  this  principle  in  view,  we  find  tliat  the  defend- 
ants were  engaged  in  constructing  this  telephone  system,  and 
using  the  streets  on  which  plaintiff's  lots  abutted,  under  the 
sanction  of  legislative  authority.  Defendants  were  granted  a 
franchise  to  do  this  work,  and  the  same  could  not,  witliout  dif- 
ficulty and  hardship,  be  completed  without  placing  poles  in  the 
streets  and  alleys  of  the  city.  A  telephone  systeui  is  a  public 
benefit  to  the  jDeoplc,  although  the  objects  of  its  construction  in 
this  and  all  otlier  cases  is  that  of  private  gain.  The  fact  that 
the  telephone  is  a  public  benefit  and  use  does  not  ~^^  give  to 
the  owners  any  right  to  occupy  or  use  private  property  without 
the  owner's  consent,  unless  condemnation  proceedings  are  regu- 
larly instituted  and  prosecuted  to  judgment.  The  fee  title  to 
the  street  in  front  of  plaintiff's  dwelling-house  being  in  the 
plaintiff,  except  for  street  purposes,  he  owns  the  lot  to  the 
middle  of  the  street,  subject  to  the  rights  of  the  public,  to  the 
game  extent  as  he  owns  the  portion  of  the  lot  on  which  his 
dwelling-house  stands.  He  alone  is  entitled  to  all  uses  of  the 
lot,  except  the  rights  of  the  public  by  virtue  of  the  dedication 
of  the  part  in  the  street  to  the  public,  but  is  entitled  to  no  use 
thereof  inconsistent  with  or  antagonistic  to  the  purposes  and 
uses  for  which  it  was  dedicated  to  the  public.  The  plaintiifs 
right  to  tlie  beneficial  uses  of  the  street,  subject  to  the  rights 
of  the  public,  is  a  property  right,  entitled  to  the  law's  protec- 
tion whenever  unlawfully  infi'inged  on,  and,  like  all  property 
rights,  is  within  the  protection  of  the  constitution:  Dillon  on 
Municipal  Cor])orations,  sec.  65G,  "The  abutter  has  the  ex- 
clusive right  to  the  soil,  subject  only  to  the  easement  of  the 
right  of  passage  in  the  public,  and  the  incidental  riglit  of  prop- 
erly fitting  the  way  for  use.     Subject  only  to  the  public  ease- 
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ment,  he  lias  all  the  "iisnal  rights  and  remedies  of  the  owner  of 
the  freehold" :  Elliott  on  Eoads  and  Streets,  519. 

This  brings  us  to  real  questions  in  this  case :  To  wliat  public 
purposes  were  the  streets  originally  dedicated?  Is  the  use  of 
the  street  for  telephone  posts  and  "wires  within  the  purposes  of 
the  original  dedication  to  the  public  by  the  original  proprietors? 

Tlic  primary  use  of  a  street  or  highway  is  confined  to  travel 
or  transportation.  Whatever  the  means  used,  the  object  to  be 
attained  is  passage  over  the  territory  embraced  within  the  limits 
of  the  street.  Whether  as  a  pedestrian,  or  on  a  bicycle,  or  in 
a  vehicle  dra^wn  by  horses  or  other  animals,  or  in  a  vehicle  pro- 
pelled by  electricity,  or  in  a  car  drawn  by  horses  or  moved  by 
electricit.y,  the  object  to  be  gained  is  moving  from  place  to 
place.  The  same  idea  is  expressed  by  courts  and  text-writers, 
that  "motion  is  the  primary  idea  of  the  use  of  the  street." 
The  defendants  claim  that  the  use  of  the  streets  for  telephone 
poles  is  within  the  use  contemplated,  as  it  facilitates  the  trans- 
mission of  intelligence,  and  makes  intercommunication  between 
persons  possible  without  the  use  of  the  street,  and  thus  lessens 
travel  by  persons  on  the  streets,  and  thereby  renders  travel 
thereon  free  from  the  annoyance  and  inconvenience  of  cro-«ded 
streets.  There  is  force  in  the  contention,  and  several  courts 
liave  adopted  the  view  that  the  use  of  poles  for  such  purposes 
is  within  the  purpose  of  the  original  dedication,  and  therefore 
not  a  new  use  nor  an  additional  burden  on  the  street,  because 
such  use  pertains  to  travel  on  the  street.  That  it  lessens 
travel  on  tlie  street  is  admitted.  That,  however,  is  hardly  the 
test.  The  question  is.  Does  it  lessen  travel  on  the  street  by 
such  means  as  cause  a  permanent  obstruction  of  the  street  for 
a  purpose  not  within  the  original  dedication?  The  plaintiff  is 
entitled  to  free  access  to  his  house,  and  to  light  and  air  for  liis 
house,  without  obstruction.  If  for  any  public  ^"*  purpose  in- 
consistent with  the  grant  to  the  public  of  the  use  of  the  street, 
the  street  is  obstructed  in  front  of  his  lot  abutting  on  such 
street,  such  use  entitles  him  to  compensation.  If  within  tlie 
original  purpose,  and  he  is  not  obstructed  in  gaining  access  to 
liis  lot  or  building,  and  not  deprived  of  light  or  air,  he  is  not 
entitled  to  relief  or  to  compensation.  The  city  had  the  right 
to  authorize  the  defendant  to  construct  a  telephone  system  in 
the  manner  described,  if  it  did  not  infringe  upon  any  of  the 
propertv  rights  of  the  plaintiff  to  the  street  by  virtue  of  his 
ownersliip  of  the  lot.  Xeither  the  city  council  nor  tlie  legisla- 
ture could  deprive  the  plaintiff  of  compensation  for  liis  prop- 
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erty  rights  in  such  lot,  if  the  telephone  poles  set  thereon  are  not 
a  use  of  the  street,  within  the  purposes  for  which  the  easement 
was  originally  conveyed  to  the  public.  The  legislature  cannot 
deprive  the  plaintiff  of  his  property  rights  without  his  consent 
and  without  compensation.  The  constitution  prohibits  such 
taking  or  damaging  of  his  property,  even  for  public  purposes, 
without  first  procuring  his  consent  or  first  compensating  him. 
The  legislature  may  authorize  the  use  of  the  easement  of  the 
public  in  the  street,  but  not  to  the  damage  of  the  owners  of 
real  estate  fronting  on  such  street,  unless  condemnation  or 
consent  or  compensation  is  first  made  or  given.  The  streets 
of  said  city  were  given  to  the  public  for  public  use.  What  is 
understood  by  "public  use"?  The  primary  intention  and  idea 
of  the  use  of  the  street  was  for  travel — moving  from  place  to 
place  in  any  way  that  does  not  interfere  with  the  use  of  the  street 
for  travel  in  any  other  way.  The  manner  or  mode  of  travel  is  not 
restricted  to  those  knowTi  or  in  use  at  the  time  of  the  dedica- 
tion, but  may  be  those  modes  of  travel  that  are  the  result  of 
modern  inventions.  The  new  modes  of  travel  must  not  inter- 
fere with  the  propert}'  rights  of  the  abutting  owner,  nor  witli 
the  use  of  the  street  in  all  other  \va}s  by  the  public,  as  contem- 
plated or  existing  at  the  time  of  the  dedication  or  later.  The 
fact  that  the  statute  designates  the  telephone  as  a  public  use 
does  not  authorize  the  use  of  the  streets  by  it  without  restric- 
tion. If  the  use  of  the  telephone  on  the  streets  interferes  with 
travel,  or  is  inconsistent  with  the  use  of  the  streets  for  travel, 
as  originally  dedicated,  or  is  injurious  to  the  property  rights 
of  abutting  owners,  the  legislature  may  authorize  it  to  be  placed 
on  the  streets,  but  cannot  in  any  manner  deprive  the  abutting 
owner  of  his  property  rights,  nor  deprive  him  of  the  right  to 
compel  payment  for  the  use  or  damage  of  his  property. 

The  courts  have  frequently  passed  upon  the  question  whether 
the  use  of  the  streets  for  telephone  purposes  is  an  additional 
servitude  or  burden  to  that  understood  as  a  proper  street  use. 
Those  holding  that  it  is  not  a  street  use,  in  its  proper  accepta- 
tion, are:  In  Ivrueger  v.  Wisconsin  Telephone  Co.,  106  Wis.  96, 
81  N.  W.  1041,  that  court  says :  "A  street  may  subsist,  and  the 
lot  owner  have  the  complete  use  of  his  adjacent  property.  Xot 
so  if  a  portion  of  the  street  has  been  permanently  taken  for 
poles  or  other  necessary  structures  for  ^^'*  a  telegraph  or  tele- 
phone line.  No  one  doubts  but  that  private  rights  are  affected 
by  the  construction  and  maintenance  of  such  a  line  in  a  way 
entirely  different  from  the  ordinary  use  of  the  highway.     Xor 
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is  there  room  to  dispute  the  fact  that  such  construction  con- 
stitutes a  permanent  occupancy  of  the  hind,  independent  of  the 
puhlic  use.  This  occupancy  being  for  the  direct  iDenefit  of 
private  corporations,  and  only  for  the  indirect  benefit  of  the 
public,  how  can  it  be  said,  with  any  show  of  justice,  that  when 
land  is  condemned  for  a  street  the  public  must  not  only  pay  for 
its  use,  but  also  for  tbe  use  of  such  quasi  public  corporation  as 
the  legislature  have  given  the  power  to  Tise  the  highway."  In 
Eels  V.  American  Tel.  etc.  Co.,  143  K  Y.  133,  38"^  X.  E. 
202.  that  court  said,  in  a  case  involving  the  use  of  a  rural  high- 
way: "We  cannot  agree  that  this  permanent  appropriation  and 
exclusive  possession  of  a  small  portion  of  the  highway  can 
properly  be  regarded  as  a  newly  discovered  method  of  exercis- 
ing tlie  old  public  easement,  for  the  very  reason  that  this  so- 
called  new  method  is  a  permanent,  continuous,  and  exclusive 
use  and  possession  of  some  part  of  the  public  highway  itself, 
and  tlierefure  cannot  be  simply  a  new  method  of  exercising 
such  old  public  easement.  It  is  a  totally  distinct  and  different 
kind  of  use  from  any  heretofore  known.  It  is  not  a  mere  dif- 
ference in  the  kind  of  vehicle,  or  in  their  number  or  capacity, 

or    in    the    manner,    method,    or  means    of  locomotion 

Here,  however,  in  the  use  of  the  highway  by  the  defendant  is 
the  fact  of  permanent  and  exclusive  appropriation  and  posses- 
sion— a  fact  which  is,  as  it  seems  to  us,  wholly  at  war  with  that 
of  the  legitimate  public  easement  in  a  highway."  In  Board  of 
Trade  Tel.  Co.  v.  Barnett,  107  111.  507,  47  Am.  Eep.  453,  that 
court  said :  "In  the  same  sense  the  construction  of  a  line  of 
telegraph  on  the  highway  is  an  additional  servitude  to  which 
the  fee  of  the  land  had  not  before  been  subjected.  The  servi- 
tude differs  more  in  degree  than  in  character,  and,  wliether  the 
damages  are  great  or  small,  the  corporation  asking  for  or  ap- 
propriating to  itself  the  benefit  of  such  new  servitude  must 
make  just  compensation  to  the  owner  of  the  fee."  In  Chesa- 
peake etc.  Teleph.  Co.  v.  ]\Tackonzie,  74  Md.  36,  28  Am.  St. 
Eep.  219,  21  Atl.  690,  the  court  said:  "To  what  extent,  then, 
does  the  statute  justify  the  action  of  the  appellant,  and  protect 
it  from  liability?  The  planting  of  a  telegraph  or  telophone 
pole  in  a  highway  or  street  is  not  a  public  nuisance,  Ijecause  the 
legislature  has  declared  that  it  shall  not  be,  but  the  general 
assembly  was  powerless  to  subject  the  reversionary  interest  in 
the  bed  of  such  highway  or  street  to  an  additional  servitude 
without  making  appropriate  provision  for  just  compensation  to 
the  owner."     In  Jaynes  v.  Omaha  St.  Ey.  Co.,  53  Xeb.  631,  74 
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N.  W.  67,  that  court  said :  ''It  is  very  generally  held  that  tele- 
graph and  telephone  poles    in  city  streets    or  rural  highways 

entitle    the  abutting    property  owner  to    compensation 

The  principle  upon  which  all  these  cases  rest  is  the  sound  one 
that  tlie  highway  or  street  is  dedicated  to  the  public  to  pass 
and  repass  tliereon,  and  that  the  erection  of  poles  in  the  streets 
by  the  ^'"^^  telephone  or  telegraph  companies  is  a  permanent 
and  exclusive  occupation  of  the  streets  by  such  companies,  to 
the  continued  exclusion  of  the  remainder  of  the  public,  and  to 
that  extent  is  a  continued  obstruction  of  the  street/'  In  Amer- 
ican etc.  Tel.  Co.  v.  Smith,  71  Md.  535,  18  Atl.  i)10,  that 
court  said:  "A  telegraph  or  telephone  company  is  subject  to 
the  provisions  of  the  constitution  of  Maryland,  article  3,  section 
40,  which  provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation;  and  the  averment  in  a 
bill  for  injunction  that  such  a  company  is  proceeding  or 
threatens  to  proceed  to  construct  its  lines  of  poles  and  wires 
over  complainant's  land  without  his  leave,  and  without  paying 
or  tendering  him  compensation,  is  sufficient  to  entitle  him  to 
an  injunction."  In  Western  Union  Tel.  Co.  v.  Williams,  86 
Va.  696,  19  Am.  St.  Eep.  908,  11  S.  E.  109,  that  court  said: 
"It  is  true  that  the  use  of  a  telegraph  company  is  a  public  use. 
That  company  is  a  public  corporation,  as  to  which  the  public 
has  rights  which  the  law  will  enforce,  but  these  public  rights 
can  only  be  obtained  by  paying  for  them.  The  use,  while  in 
one  sense  public,  is  not  for  the  public  generally.     It  is  for  tlie 

private  profit  of  the  corporation There  is  no  reason  in 

law  or  in  common  justice  why  it  should  not  pay  for  what  it 
needs  in  the  proseciition  of  its  business."  In  Stowers  v.  Postal 
Tel.  Cable  Co.,  68  Miss.  559,  24  Am.  St.  Eep.  290,  9  South. 
356,  that  court  said:  "A  city  cannot  grant  to  a  telegraph  com- 
pany the  right  to  erect  its  line  along  a  public  street  without 
first  making  compensation  to  the  abutting  property  owners, 
since  the  line  is  an  additional  burden."  In  Broome  v.  Xew 
York  etc.  Teleph.  Co.,  42  X^  J.  Eq.  141,  7  Atl.  851,  it  is  said 
that  "it  is  enough  to  say  on  that  head  that  it  does  not 
appear  that  the  road  board  had  any  power  to  authorize 
anyone  to  set  up  poles  in  the  land  of  the  highway,  and 
thus  subject  the  land  to  an  additional  servitude  besides  that 
for  wdiich  it  was  condemned."  In  Halsey  v.  Eapid  Transit 
St.  Ey.  Co.,  47  X.  J.  Eq.  380,  20  Atl.  859,  the  court  said : 
"And  this  ])rinciple  exhibits  in  a  very  clear  light  the  reason 
why  it  has  been  held  that  the  placing  of  telegraph  and  tele- 
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plione  poles  in  a  street  imposes  an  additional  servitude  npon 
the  land.  They  are  not  placed  in  the  street  to  aid  the  public 
in  exercising  their  right  of  free  passage,  nor  to  facilitate  the 
use  of  the  street  as  a  public  way,  but  to  aid  in  the  transmission 
of  intelligence."  In  Metropolitan  Tel.  etc.  Co.  v.  Cohvcll  Lead 
Co.,  67  How.  Pr.  3fi5,  tlint  court  said:  "I  am  clearly  of  the 
opinion  that  such  a  u?e  of  the  street  is  not  a  street  use,  and  does 
not  come  within  the  terms  of  the  trust  upon  which  the  city 
holds  the  fee,  and  that,  so  far  as  the  rights  of  the  abutting 
owners  are  involved,  the  legislature  has  no  power  to  authorize 
plaintiffs  to  use  the  street  for  such  purpose."  Joyce  on  Electric 
Law,  section  321,  says:  "After  a  careful  examination  of  the 
cases  in  which  this  question  has  arisen,  and  of  the  many 
thorough  discussions  contained  in  the  opinions  of  such  cases, 
and  of  the  rules  of  law  applicable  thereto,  we  are  of  the  opinioii 
that  the  construction  of  telegraph  and  telephone  ^^'  lines  upon 
the  highways  or  streets  is  not  within  the  original  purposes  of 
the  dedication  or  taking  of  the  same,  and  that  tlie  poles  and 
wires  constitute  an  additional  servitude  entitling  the  original 
owner  to  compensation."  2  Dillon  on  Municipal  Corporations, 
section  698a :  '^'Ou  the  whole,  the  safer  and  perhaps  sounder 
view  is  that  such  a  use  of  the  street  or  highway,  attended  as  it 
may  be,  especially  in  cities,  with  serious  damage  and  incon- 
venience to  the  abutting  owner,  is  not  a  street  or  highway  use 
proper,  and  hence  entitles  such  owner  to  compensation  for  such 
use,  or  for  any  actual  injury  to  his  property  caused  by  poles 
and  lines  of  wire  placed  in  front  thereof."  Lewis  on  Eminent 
Domain,  says :  "The  lines  of  a  telegraph  or  telephone  company 
are  on  the  same  footing  as  the  steam  railroad.  They  form  no 
part  of  the  equipment  of  a  public  highway,  hut  are  entirely 
foreign  to  its  use.  Where  the  fee  of  the  street  is  in  the  abut- 
ting owner,  he  is  clearly  entitled  to  compensation  for  the  ad- 
ditional burden  placed  on  the  land."  Elliott  on  Eoads  and 
Streets  says :  "We  are  inclined  to  the  opinion  that  such  a  use 
constitutes  a  new  burden  for  which  the  owner  of  the  fee  is 
entitled  to  compensation."  Croswell  on  the  Law  of  Electricity, 
section  110,  says:  "The  use  of  the  highways,  however,  for  the 
transmission  of  intelligence,  is  a  use  wholly  different  from  pub- 
lic travel.     Incidentally,  no  doubt,  it  affects  somewhat  similar 

objects The  nature  of  the  use,  however,   is  essentially 

different,  and  the  courts  have  generally  recognized  this  differ- 
ence." See,  also,  as  favoring  the  same  principles,  Pacific  etc. 
Cable  Co.  v.  Irvine,  49  Fed.  113;  Daily  v.  State,  51  Ohio  St. 
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348,  46  Am.  St.  Eep.  578,  37  K  E.  710;  Postal  Tel.  Cable  Co. 
V.  Eaton,  170  111.  513,  62  Am.  St.  Kep.  390,  49  N.  E.  365. 
The  following  cases  are  authority  for  a  doctrine  directly  the 
reverse  of  that  enunciated  in  the  cases  and  text-books  cited: 
People  V.  Eaton,  100  Mich.  208,  59  K  W.  145 ;  Pierce  v.  Drew, 
136  Mass.  75,  49  Am.  Rep,  7;  Cater  v.  Northwestern  etc.  Ex- 
change Co.,  60  Minn  539,  51  Am.  St.  Eep.  543,  63  N.  W.  Ill; 
Julia"  Bldg.  Assn.  v.  Bell  Tel.  Co.,  88  Mo.  258,  57  Am.  Eep. 
398;"llershrield  v.  Eocky  Mountain  Bell  Tel.  Co.,  12  Mont.  102, 
29  Pac.  883;  Magee  v.  Overshiner,  150  Ind.  127,  65  Am.  St. 
Eep.  358,  49  N.  E.  951. 

'^Ihis  brings  us  to  the  final  question  in  the  case:  Is  the  plain- 
tiff entitled  to  an  injunction?  The  defendants  contend  that  he 
is  not,  because  he  can  resort  to  an  action  for  damages,  and 
thereby  be  fully  compensated  for  whatever  damages  he  has  or 
may  siiffer.  Tliat  such  is  the  general  rule  is,  without  doubt, 
true.  It  is  also  a  general  rule  that  a  wide  discretion  is  vested 
in  trial  courts  when  granting  or  refusing  preliminary  injunc- 
tions, and  that  appellate  tribunals  will  hesitate  before  inter- 
fering with  the  exercise  of  such  discretion  by  trial  courts.  But 
we  have  reached  a  conclusion  that  the  facts  of  this  case  place 
it  beyond  the  application  of  these  ordinary  rules.  The  defend- 
ants are  proceeding  to  damage  the  plaintiff's  property  without 
first  coiuplying  with  a  mandatory  provision  of  the  constitution. 
Tliat  provision  ^^^  of  the  constitution  is  peremptory  that  prop- 
erty taken  or  damaged  for  public  use  shall  first  be  paid  for,  and 
the  legislature  has  also  enacted  that  payment  must  precede  the 
taking  or  damage,  and  has  provided  adequate  means  for  estab- 
lishing the  amount  of  such  damages.  The  taking  or  damaging 
of  private  property  for  public  use  without  the  owner's  consent 
is  deemed  so  serious  that  payment  therefor  is  a  prerequisite  to 
attempting  to  do  so.  The  defendants  have  the  ultimate  right, 
under  their  franchise,  to  use  the  street  for  telephone  purpose; 
but  payment  of  damages,  actual  or  consequential,  to  plaintiff's 
property,  must  be  first  attended  to.  This  docs  not  mean  that 
it  may  first  be  appropriated,  and  paid  for  at  the  end  of  a  suit 
for  damages,  but  means  that  payment  must  precede  the  taking 
or  damaging.  Judge  Brewer,  in  McElroy  v.  Kansas  City,  21 
Fed.  261,  said:  "When  the  defendant  has  the  ultimate  right  to 
do  the  act  sought  to  be  restrained,  but  only  upon  some  condi- 
tion precedent,  and  compliance  with  the  condition  is  within  the 
power  of  tlie  defendant,  injunction  will  almost  universally  be 
granted  until  the  condition  is  complied  with.     This  principle 
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lies  at  the  foundation  of  the  multitude  of  cases  wliich  have  re- 
gtrained  the  taking  of  property  until  after  the  payinont  of  com- 
pensation, for  in  all  those  cases  the  legislature  has  placed  at 
the  command  of  the  defendant  means  for  ascertaining  tlie  value 
of  property.     In  those  cases  the  courts  have  seldom  stopped  to 
inquire  whether  the  value  of  the  property  sought  to  be  taken 
was  little  or  great,  whether  the  injury  to  the  complainant  was 
great  or  small,  but  have  contented  themselves  with  holding  that, 
as  the  defendant  had  full  means  for  ascertaining  such  com- 
pensation, it  was  his  first  duty  to  use  such  means,  deternune 
and  pay  the  compensation,  and  until  he  did  so  the  taking  of 
the  property  would  be  enjoined."     In  Searle  v.  City  of  Lead, 
10  S.  Dak.  405,  73  ^N^  W.  913,  it  is  said:  '-But  the  f ramers  of 
our  organic  law  deemed  it  proper  to  fully  protect  the  rights  of 
the  abutting  property  owner  in  the  constitution  itself,  and  not 
leave  him  to  the  sense  of  justice'  by  which  a  community  is  sup- 
posed to  be  governed The  constitutional  provision  is  un- 
questionably a  wise  and  just  one,  and  well  calculated  to  protect 
property  owners  from  injustice  and  wrong  on  tlie  part  of  muni- 
cipal or  other  corporations  or  individuals  invested  with  the  privi- 
lege of  taking  private  property  for  public  use,  and  should  be 
given  a  liberal  construction  by  the  courts  in  order  to  make  it 
eifectual  in  the  protection  of  the  rights  of  the  citizen.''     The 
principles  enunciated  in  these  cases  are  equally  as  applicable  to 
the  facts  of  the  case  at  bar  as  to  the  facts  of  tliose  cases,  and 
the  right  to  a  preliminary  injunction  was  sustained  in  each  of 
them.     "When,  however,  an  action  is  had  for  this  purpose  there 
must  be  kept  in  view  that  general  as  well  as  reasonable  and 
just  rule  that  whenever,  in  pursuance  of  law,  the  property  of 
an  individual  is  to  be  devested  by  proceedings  against  his  will, 
a  strict  compliance  must  be  had  with  all  the  provisions  of  law 
which  are  made  for  his  protection  and  benefit,  or  the  proceed- 
ing will  be   ineffectual.  '^^  ....  So,   if  a   statute   vests  the 
title  to  lands  appropriated  in  the  state  or  in  a  corporation,  on 
payment  therefor  being  made,  it  is  evident  that,  under  the  rule 
stated,  the  payment  is  a  condition  precedent  to  the  passing  of 
the  title":  Cooley's  Constitutional  Limitations,  Got.     See,  also, 
Adams  v.  Chicago  etc.  E.  E.   Co.,  39  Minn.  2S(J,  12   Am.   St. 
Eep.  644,  39  X.  W.  629;  Theobold  v.  Louisville  etc.  Ey.  Co., 
66  Miss.   279,   14  Am.    St.   Eep.   564,  6    South.   230;   City   of 
Omaha    v.  Kramer,    25    Xeb.    489,  13    Am.  St.  Eep.    5U4,  41 
X.  W.    295;  City    of    Denver    v.  Bayer,  7    Colo.  113.  2  Eae. 
6;  Church  v.  Joint  School  Dist.,  55  Wis.  399,  13  X.  \V.  212. 
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Under  these  cases,  and  the  principles  there  sustained,  we  hold 
that  the  occupancy  of  the  plaintiff's  property  for  the  purposes 
intended  was  a  violation  of  the  rights  of  the  plaintiff  guaranteed 
Jiim  by  the  constitution  and  the  statutes,  for  the  prevention  of 
which  a  preliminary  injunction  should  have  been  granted.  The 
possession  taken  for  sucli  piirposes  was  in  the  nature  of  a  con- 
tinuing trespass.  A  multiplicity  of  suits  must  necessarily  fol- 
low before  adequate  compensation  could  bo  awarded  for  such 
continued  invasion  of  plaintiff's  property  rights.  In  view  of 
tliese  considerations,  the  remedy  at  law  would  be  inadequate: 
1  High  on  Injunctions,  sec.  708;  Krueger  v.  Wisconsin  Tel. 
Co.,  lUG  Wis.  9G,  81  N.  W.  1047.  It  is  contended  that  to  grant 
preliminary  injunctioi.s  in  such  case  will  seriously  retard  pulb- 
lic  improvements,  and  delay  the  advantages  to  be  derived  there- 
from to  the  public.  We  do  not  understand  that  it  would  to 
any  serious  extent.  If  those  desiring  to  use  private  property 
for  public  use  will  follow  the  provisions  of  the  law  and  the  con- 
stitution, before  endeavoring  to  use  such  private  property,  the 
delays  or  difficulties  will  be  but  slight. 

Our  conclusion  is  that  the  placing  of  the  poles  in  the  street 
in  front  of  plaintiff's  dwelling-house  in  this  case  is  an  occu- 
pancy of  the  street  inconsistent  with  the  dedication  of  the  street 
for  the  use  of  the  public  for  travel;  that  it  constituted  an  ad- 
ditional burden  or  servitude  upon  the  street,  not  within  the 
purposes  of  the  dedication;  that  the  public  has  an  easement  in 
tJie  street  for  travel  and  passage  thereon  by  any  means  not  in- 
coiisistent  with  the  rights  of  abutting  property  owners;  that 
the  placing  of  these  poles  in  this  street  is  an  interference  in 
some  degree  with  travel  on  the  street,  and  also  encroaches  upon 
tlie  plaintiff's  right  to  the  free  and  unencumbered  use  of  such 
street  for  all  purpose?. 

We  are  not  convinced  by  the  argument  advanced  that  the 
rights  of  the  public  and  of  abutting  owners  should  be.  subjected 
to  tlic  occupancy  of  the  streets  for  all  public  purposes  under 
the  new  appliances  of  modern  invention,  which  greatly  facili- 
tate communication  between  citizens  of  the  same  city  or  citizens 
of  different  cities.  If  the  persons  utilizing  these  new  appliances 
were  the  only  ones  whose  rights  and  interests  were  to  \ye  con- 
sidered, there  could  be  but  one  answer  to  the  demand  for  a 
liberal  construction  of  the  terms  of  the  grant  for  public  use. 
But  on  the  one  hand  are  the  interests  of  ^^  those  asking  for 
■the  unrestricted  use  of  the  streets  for  intercommunication,  and 
the  uidimited  use  of  the  streets  for  all  such  purposes  without 


June,  1902.]  Doxovan  v.   Allert.  733 

compensation.  On  the  other  hand  is  the  demand  of  the  abut- 
ting property  owner  that  his  property  be  not  sacrificd  to  such 
uses  without  compensation.  His  demand  is  safegTiarded  by  the 
constitution  expressly  providing  that  his  property  shall  not  be 
taken  or  damaged  without  his  consent  and  without  compensa- 
tion. We  thinlc  the  plaintiff's  rights  are  within  the  provisions 
of  the  constitution.  We  are  aware  that  plaintiff's  damages  can- 
not be  large  in  the  present  case.  But  if  two  poles  may  be 
erected  on  this  street  in  front  of  his  residence,  why  not  twenty? 
We  cannot  sanction  the  violation  of  a  constitutional  provision 
l^ecause  the  damages  may  seem  insignificant.  The  constitu- 
tional protection  is  not  to  be  meted  out  in  cases  where  pecuniary 
damages  are  large,  and  denied  if  they  are  small.  The  protec- 
tion should  follow  a  violation  of  any  right  therein  defined. 
Some  of  the  cases  cited  pertain  to  setting  of  poles  in  rural 
highw^ays  for  telegraph  purposes.  A  distinction  is  apparent  be- 
tween the  use  of  a  rural  highway  and  a  street,  and  is  some- 
times claim.ed  between  the  use  of  the  telephone  and  the  tele- 
graph. The  cases  are  cited  as  analogous  in  principle  to  the 
case  at  bar.  The  decision,  however,  is  not  intended  to  cover 
any  questions  save  the  one  involved,  and  that  is  the  use  of  the 
telephone  as  set  foi-th  in  the  pleadings  in  this  case,  and  any 
case  cited  not  strictly  in  point  is  cited  as  argumentatively  sus- 
taining the  contention  advanced  by  plaintiff. 

The  order  of  the  district  court  refusing  a  preliminary  in- 
junction is  reversed,  and  that  court  is  directed  to  grant  the 
temporary  relief  demanded  in  the  complaint. 

All  concur. 

The  Decisions  are  divided  on  the  question  whether  the  erection  of 
telephone  or  telegraph  poles  in  a  street  imposes  an  additional  ser- 
vitude for  which  abutting  owners  are  entitled  to  compensation. 
There  are  many  cases  holding  that  they  do,  and  that  their  erection 
may  be  restrained,  unless  compensation  is  made:  See  the  mono- 
graphic note  to  Chesapeake  etc.  Tel.  Co.  v.  Mackenzie.  28  Am. 
vSt.  Eep.  229-236;  Nicoll  v.  New  York  etc.  Tel.  Co.,  62  X.  ,T.  L.  733, 
72  Am.  St.  Eep.  666.  42  Atl.  583;  Carpenter  v.  Capital  Elee.  Co., 
178  111.  29,  69  Am.  St.  Eep.  286,  52  N.  E.  973.  But  a  contrary 
rule  seems  to  prevail  as  to  street  railwavs:  Baker  v.  Sehna  St. 
etc.  Ey.  Co.,  135  Ala.  552.  33  South.  685,  93  Am.  St.  Eep.  42,  and 
cases  cited  in  the  cross-reference   note   thereto. 
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MASON'S  ESTATE. 
[42   Or.   177,   70   Pac.   507.] 

EXECUTORS — Debts  Due  From. — At  the  common  law  the  ap- 
pnintmeiit  by  a  testator  of  his  debtor  as  executor  operated  as  a 
release  of  the  debt,  except  as  to  creditors,     (p.  735.) 

EXECUTORS  and  Their  Sureties,  Wlien  Answerable  for  Debts 
Due  to  Decedent. — An  executor,  though  insolvent,  must  account 
for  a  debt  due  from  him  to  his  testator  under  a  stntute  declaring 
that  the  naming  of  anyone  as  executor  in  a  will  shall  not  operate 
to  discharge  him  from  any  claim  which  the  testator  had  against 
him,  but  the  claim  shall  be  included  in  the  inventory,  and  if  the 
person  so  named  afterward  takes  upon  himself  the  administration 
of  the  estate,  he  shall  be  liable  for  such  claim  as  for  so  much 
money  in  his  hands  at  the  time  the  claim  became  due  ami 
payable,  and  he  must,  in  the  final  settlement  of  his  accounts,  be 
discharged  therewith  as  for  money  in  his  hands,     (pp.  736,  737.) 

EXECUTORS,  Liabilty  of — Statute,  When  Does  not  Limit — 
The  provisions  of  a  statute  declaring  that  an  executor  is  chargeable 
with  all  property  of  the  estate  that  may  cnme  into  his  possession 
at  the  value  of  the  ajipraisement  contained  in  the  inventory,  and 
shall  not  be  accountable  for  the  debts  of  the  estate  if  it  appear  that 
they  remain  uncollected  without  his  fault,  does  not  relieve  him  from 
liability  for  debts  due  from  him  to  the  decedent,  though  he  is 
insolvent,     (p.   739.) 

AVeatherford  c^'  Wvatt  and  J.  II,  Wilson,  for  the  appellant. 

E.  E.  Brysnn.  for  the  respondents. 

^'^  BI'^AX.  .T.  This  is  an  appeal  fi'om  a  decree  of  the  cir- 
cuit court  for  Benton  county  disallowing  certain  items  in  the 
final  account  of  the  appellant  as  executor  of  the  last  will  and 
testament  of  Peter  \V.  Mason  and  Hannah  11.  ]\Iason,  liis  wife, 
deceased,  and  charging  him  with  the  amount  of  a  promissory 

(7aj) 
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note  executed  and  delivered  by  him  to  Peter  W.  Mason  in  his 
lifetime.  Akin  was  insolvent  at  the  time  of  his  appointment 
as  executor,  and  has  ever  since  continued  in  that  condition,  and 
wholly  unable  to  pay  the  note,  or  any  part  thereof.  The  re- 
spondents, who  are  creditors  of  the  estate,  contended  and  the 
circuit  court  held,  that  notwithstanding  Akin's  insolvency,  he 
should  be  charged  in  the  settlement  of  his  final  account  wit.b 
the  amount  of  auch  note  and  interest  as  so  much  money  in  his 
hands.  The  soundness  of  this  view  was  the  only  question 
argued  by  appellant's  counsel,  and  is  the  only  one  presented  for 
our  determination  on  this  appeal.  Without  furtlier  statement 
of  the  facts,  we  shall  proceed  to  its  consideration. 

It  may  be  stated  generally  that  at  common  law  the  appoint- 
ment by  a  testator  of  his  debtor  as  executor  operated  as  a 
release  or  extinguishment  of  the  debt,  except  as  to  creditors, 
because  his  appointment  to  the  office  suspends  the  action  for 
the  debt,  and  a  personal  right  once  thus  voluntarily  surrendered 
is  forever  gone:  2  Williams  on  Executors,  025,  626;  2  Woerner's 
American  Law  of  Administration,  2d  ed.,  sec.  311.  In  some 
states  of  this  country,  however,  the  equitable  rule  that  the  ap- 
pointment of  a  debtor  as  executor  does  not  release  the  debt  has 
been  adopted,  and,  in  the  absence  of  a  statute,  the  doctrine  is 
promulgated  that  debts  due  a  decedent's  estate  from  the  executor 
or  administrator  are  to  be  deejued  and  accounted  for  by  him 
as  so  much  money  in  his  hands,  for  the  reason,  as  said  by  the 
supreme  court  of  Massachusetts,  in  1814,  in  Stevens  v.  Gay- 
lord,  11  Mass.  256,  where  the  rule  was  first  announced:  ''As 
soon  as  the  debtor  is  appointed  administrator,  if  he  acknowl- 
edges -^'^  the  debt,  he  has  actually  received  so  mneli  money,  and 
is  answerable  for  it.  This  is  the  result  with  respect  to  an  ex- 
ecutor, and  the  same  reason  applies  to  an  administrator,  as  the 
same  hand  is  to  receive  and  pay,  and  there  is  no  ceremony  to 
be  performed  in  paying  the  debt,  and  no  mode  of  doing  it,  but 
by  considering  the  money  to  be  now  in  the  hands  of  the  party 
in  his  character  of  administrator":  See,  also,  Winship  v.  Bass, 
12  Mass.  199;  Jacobs  v.  Morrow,  21  IS^eb.  233,  31  X.  W.  739; 
Miller  v.  Irby,  63  Ala.  177;  Thompson  v.  Thompson,  77  Ga. 
692,  3  S.  W.  261.  There  is  some  conflict  in  the  authorities, 
however,  as  to  whether,  in  the  absence  of  a  statute,  an  executor 
should  be  charged  for  the  amoimt  of  the  debt  owing  from  him 
to  tlie  estate,  if  he  was  and  is  in  fact  insolvent :  See  Leland  v. 
Felton,  1  Allen,  531;  Spurlock  v.  Earles,  8  Baxt.  437:  Eader 
V.  Yeargin,  85  Tenn.  486,  3  S.  W.  178;  Twitty  v.  llouser,  7 
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Eich.  153 ;  State  v.  Gregory,  119  Ind.  503,  22  N.  E.  1 ;  Tracy  v. 
Card,  2  Ohio  St.  431 ;  Wright  v.  Lang,  66  Ala.  389 ;  Arnold  v. 
Arnold,  124  Ala.  550,  82  Am.  St.  Eep.  199,  27  South.  4G5; 
Barker  v.  Irick,  10  N.  J.  Eq.  2G9 ;  Terhune  v.  Oldis,  44  N.  J. 
Eq.  146,  14  Atl.  G38;  Garber  v.  Commonwealth,  7  Pa.  St.  265; 
Lyon  V.  Osgood,  58  A"t.  707,  7  Atl.  5. 

For  the  purpose  of  setting  the  question  at  rest,  the  effect  of 
the  appointment  by  a  creditor  of  his  debtor  as  executor,  together 
"with  the  liability  of  the  executor  for  a  debt  due  from  him  to  the 
estate,  has  been  regulated  by  statute  in  a  majority  of  the  states. 
The  statutes  of  some  declare  that  the  appointment  shall  not  op- 
erate to  extinguisli  tlie  debt,  "but  it  shall  be  assets"  in  tlie  ex- 
ecutor's han(l.<.  Lender  such  a  provision,  the  general  holding  is 
tl^at  a  debt  due  from  an  executor  is  placed  on  the  same  footing 
with  debts  due  the  estate  from  other  sources,  and  he  and  his 
sureties  are  only  required  to  account  for  the  actual  value  thereof : 
2  Woerner's  American  Law  of  Administration,  2  ed.,  sec.  311. 
Such  are  the  catos  of  McCarty  v.  Frazer,  62  Mo.  263,  and  State 
V.  Gregory,  119  Ind.  503,  22  X.  E.  1,  cited  by  appellant.  Other 
statutes  not  only  provide  that  the  debt  shall  not  be  extinguished, 
but  that  the  executor  shall  *®^  be  liable  therefor  as  for  so  much 
money  in  his  hands,  and  such  is  our  statute.  Section  1117  of 
Hill's  Annotated  Laws  provides  that  "the  naming  any  one  ex- 
ecutor in  a  will  shall  not  operate  to  discharge  such  executor 
from  any  claim  which  the  testator  had  against  him,  but  the 
claim  shall  be  included  in  the  inventory;  and  if  the  person  so 
named  afterward  take  npon  himself  the  administration  of  the 
estate,  he  shall  be  liable  for  such  claim  as  for  so  much  money  in 
liis  hands  at  the  time  the  claim  became  due  and  payable;  other- 
wise he  is  liable  for  such  claim  as  any  other  debtor  of  the  dc- 
eeased.^^  The  language  of  this  section  is  plain  and  free  from 
doubt,  and  the  courts,  with  one  accord,  hold  that  under  such  a 
statute  an  executor,  though  insolvent,  is  bound  to  account  for 
a  debt  due  from  him  to  the  estate,  and  sliall  be  charged  there- 
with on  settlement  of  his  final  account,  as  for  so  much  money 
in  his  hands  from  the  time  the  claim  became  due  and  payable: 
Baucus  V.  Stover,  89  X.  Y.  1 ;  McGaugliey  v.  Jacoby,  54  Ohio 
St.  487.  44  X.  E.  231 ;  Trcweek  v.  Howard,  105  Cal.  434,  39  Pac. 
20;  Lamhrecht  v.  State,  57  Md.  240.  The  supreme  court  of 
New  York,  in  Baucus  v.  Stover,  89  X.  Y.  1,  says:  "It  was  tlie 
obvious  purpose  of  the  statute  not  only  to  save  the  executor's 
debt  from  extinguishment,  but,  in  order  to  obviate  all  difficulty, 
doubt,  and  embarrassment,  to  cause  it  to  be  regarded  as  money 
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in  his  hands.  Such  is  the  plain  reading  of  the  statute.  The 
language  is  free  from  doubt  and  ambiguity,  and  needs  no  con- 
struction or  interpretation.  If  it  had  been  intended  simply 
tliat  the  debt  should  be  placed  upon  the  footing  of  any  other 
debt  due  the  deceased,  and  merely  to  save  it,  for  what  it  was 
worth,  from  extinguishment,  the  section  could  have  stopped  at 
the  word  'inventory,'  and  the  balance  thereof  would  have  been 
without  any  purpose  or  meaning.  But  it  goes  further.  It  not 
only  provides  that  the  debt  shall  not  be  discharged,  and  shall 
be  included  in  the  inventory,  but  it  also  provides  that  the  debtor 
executor  shall  be  liable  for  the  debt  as  for  so  much  money ;  and 
not  only  that,  but  that  he  shall  apply  and  distribute  the  money 
in  the  payment  of  debts  and  legacies,  and  among  the  next  of 
kin.  We  perceive  no  room  for  doubt.  The  statute  says  the 
<lebt  shall  be  ^^^  treated  as  money,  and  the  courts  have  no  right 
to  say  it  shall  not  be  so  treated.  This  construction  will  not 
necessarily  involve  an  insolvent  executor  in  hardship  and  em- 
barrassment. If  a  debtor  unable  to  pay  his  debt  is  named  ex- 
ocutor,  he  may  decline  to  accept  the  office."  And  in  California 
(Treweek  v.  Howard,  105  Cal.  434,  39  Pac.  20)  it  is  said  that 
the  statute  was  passed  with  a  view  of  settling  disputed  questions 
as  to  the  liability  of  an  executor  and  his  sureties  for  debts  and 
demands  due  or  to  become  due  from  him  to  the  testator  of  the 
€^tat«  Avhich  he  represented,  and  under  it  such  debt,  from  the 
time  it  becomes  due,  is  to  be  treated  as  so  much  money  in  the 
hands  of  the  executor. 

The  supreme  court  of  Ohio,  in  speaking  on  the  same  subject, 
says:  ''The  language  includes  all  executors  indebted  to  their 
testator,  imposes  the  same  duties  upon  all  alike,  and  applies  the 
same  rule  to  all,  without  distinction  between  those  that  are  sol- 
vent and  those  that  are  insolvent,  or  on  account  of  any  circum- 
stances or  condition  whatever.  If  such  distinction  or  any  dis- 
tinction had  been  intended,  it  could  easily  have  been  made,  and 
would  have  readily  occurred  to  the  legislative  body,  especially 
in  view  of  the  previous  decisions  of  the  court  establishing  the 
same  rule  declared  by  the  statute.  The  failure  to  make  tlie  dis- 
tinction suggested  would  therefore  seem  to  have  been  intentional, 
but,  if  it  were  not,  the  courts  cannot  supply  the  omission  witli- 
out  a  manifest  encroachment  upon  the  province  of  the  legisla- 
tive body":  McGaughey  v.  Jacoby,  54  Ohio  St.  487,  44  X.  E. 
231.  And  tlie  Maryland  supreme  court  says  (Lambrecht  v. 
State,  57  ]\Id.  24:0)  :  "It  was  the  manifest  intention  of  the  act 
of  1798  to  charge  the  executor  absolutely  witli  the  debt  which 
Am.  St.  Eep.,  Vol.  95—47 
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he  might  owe  the  testator,  as  assets  in  his  hands ;  and,  in  order 
to  remove  all  danger  of  misconstruction,  it  was  proA'ided  that  in 
case  of  his  failure  to  account  for  the  sum  due,  in  the  same  man- 
ner as  if  it  were  so  much  money  in  his  hands,  his  bond  may  be 

put  in  suit The  legislature  did  not  intend  to  open  the 

door  to  the  inquiry  whether  the  executor  has  the  means  and 
Jibility  to  pay  his  debt,  but  by  express  words  declares  that  in  all 
cases  his  debt  shall  ^^^  be  treated  and  accounted  for  'as  if  it 
were  so  much  money  in  his  hands';  and  this  without  regard  to 
the  question  whether  he  is  or  is  not  able  to  pay  it — a  question 
which  in  most  instances  it  would  be  difficult,  if  not  impossible, 
for  the  parties  in  interest  satisfactorily  to  investigate  or  to 
settle."  It  is  clear,  therefore,  that  the  solvency  or  insolvency 
of  the -executor  is,  under  our  statute,  an  immaterial  inquiry,  and 
that  on  the  final  settlement  of  his  account  he  is  to  be  charged 
with  the  amount  of  any  debt  due  from  him  to  the  estate  as  so 
much  cash  in  hand  from  the  time  it  became  due.  And  it  can 
hardly  be  said  that  this  is  an  unjust  or  unreasonable  reipiire- 
ment.  As  an  executor  cannot  sue  himself,  all  resort  to  legal 
process  for  the  collection  of  a  debt  due  from  him  to  the  estate  is 
cut  ofl[  by  his  assuming  that  office.  By  a  proceeding  which  the 
beneficiaries  of  the  estate  are  powerless  to  prevent,  he  has  de- 
prived them  of  the  ordinary  processes  of  the  law  for  enforcing 
tlie  payment  of  his  debt.  Having  voluntarily  taken  upon  him- 
self the  right  and  duty  to  demand  and  receive,  and  the  corre- 
sponding duty  of  paying,  it  is  but  a  just  and  legal  consequence 
of  his  own  act  that  his  debt  should  be  conclusively  presumed  to 
have  been  paid  and  discharged. 

Every  reason  for  this  doctrine  is  strengthened  when  liability 
on  the  ground  of  the  executor's  insolvency  is  sought  to  be  evaded. 
That  is  a  matter  which  the  beneficiaries  of  the  estate  are  en- 
titled, under  every  principle  of  right  and  justice,  to  have  deter- 
mined by  the  ordinary  processes  of  the  law  in  a  proceeding 
where  the  del)tor  does  not  occupy  the  conflicting  relations  of  a 
representative  of  the  estate  charged  with  the  duty  of  diligence 
in  its  behalf,  and  a  debtor  whose  interest  it  would  be  to  avoid 
payment.  An  inquiry  of  that  nature  in  the  county  court,  sit- 
ting for  the  transaction  of  probate  business,  would  necessarily 
be  attended  with  innumerable  difficulties,  and  would  be  an  un- 
satisfactory and  imperfect  substitute  for  the  remedies  ordinarily 
ailorded  for  the  coliection  of  delfts.  For  the  purpose  of  settling 
all  these  questions,  and  ol)viating  the  difficulties  suggested,  the 
statute  has  provided,  in  plain  and  unmistakable  terms,  that,  if 
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the  debtor  takes  upon  himself  the  administration  ^^^  of  the 
estate,  he  shall  be  liable  for  any  debt  due  from  him,  ''as  for  so 
much  money  in  his  hands  at  the  time"  it  becaine  due  and  pay- 
able. ISTor  is  the  effect  of  this  provision  modified  by  those  of 
sections  1176  and  1177  of  Hill's  Annotated  Laws,  that  an  ex- 
ecutor is  chargeable  with  all  the  property  of  the  estate  that  may 
come  into  his  possession,  at  the  value  of  the  appraisement  con- 
tained in  the  inventory,  and  "shall  not  be  accountable  for  the 
debts  due  the  estate,  if  it  appears  that  they  remain  uncollected 
•without  his  fault.''  Debts  due  from  the  executor  are  by  force 
of  section  1117,  in  legal  effect,  transmuted  into  money  in  his 
hands,  and  cannot  be  classed  with  property  of  the  estate  coming 
into  his  hands,  or  "With  uncollected  or  uncollectible  debts,  within 
the  meaning  of  tlie  section  referred  to :  McGaughey  v.  Jacoby, 
54  Ohio  St.^-187,  44  ¥.  E.  231. 

Whether  the  debt  of  an  insolvent  executor,  converted  by  the 
statute  into  money,  for  the  purpose  of  administration,  stands 
on  the  same  footing  in  regard  to  his  sureties  as  if  the  executor 
jiad  actually  received  so  much  money  belonging  to  the  estate, 
is  a  question  not  presented  nor  decided  by  this  appeal.  We  are 
of  the  opinion  that  the  executor  was  properly  charged  with  the 
amount  of  the  debt  due  from  him  to  the  estate,  as  so  mucli 
money,  and,  as  that  is  the  only  question  for  decision,  the  decree 
of  the  court  below  is  affirmed. 


When  Letters  are  Granted  to  an  Administrator  who  owed  his  in- 
testate at  the  time  of  the  latter 's  death,  the  debt  is  thereby  ex- 
tinguished, and  becomes  money  in  his  hands,  for  which  he  and  his 
sureties  are  accovmtable  without  reference  to  his  solvency  or  in- 
solvency: Arnold  v.  Arnold,  124  Ala.  550,  27  South.  465,  82  Am. 
St.  Eep.  199,  and  see  the  cases  cited  in  the  cross-reference  note 
thereto. 
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ADAMS  V.  CHURCH. 

142  Or.  270,  70  Pac.  1037.] 
EXEMPTIONS — Timber  Culture  Claims. — Tlie  provisions  of 
the  act  of  Congress  declaring  that  no  land  acquired  under  the  tim- 
ber culture  act  shall  become  liable  for  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  final  certificate  therefor  is 
valid,  and  absolutely  prohibits  the  seizure  of  land  for  the  satisfac- 
tion of  a  debt  contracted  by  the  donee  prior  to  such  issuing,  (p. 
741.) 

A  PARTNERSHIP  as  Such  Cannot  Take  and  Hold  the  Title 
to  Real  Estate,     (p.  742.) 

A  CONVEYANCE  to  a  Partnership  pnsses  the  title  to  the 
individual  members   as  tenants  in   common,     (p.  742.) 

PARTNERSHIP  REALTY  is,  in  America,  Partnership  Prop- 
erty Only  so  far  as  it  may  be  necessary  for  the  payment  of  the 
debts  and  the  adjustment  of  the  assets  of  the  partner-hip.  The 
legal  title  remains  in  the  partners  as  tenants  in  common,  and 
when  no  longer  needed  for  partnership  purposes,  it  is  relieved  from 
the  trust  growing  out  of  the  partnership  relation,      (p.  742.) 

EXEMPTIONS — Timber  Culture  Act — Partnership  Liabilities. 
A  decree  declaring  that  lands  acquired  under  the  timber  culture 
act  are  partnership  property  does  not  remove  the  conditions  an- 
nexed to  the  legal  title,  and  if  the  propertv  consists  of  lands  ac- 
quired by  one  of  the  partners  under  the  timber  culture  act.  they 
remain,  as  before,  exempt  from  execution  for  any  debt  created  prior 
to  the  issuing  of  the  final  certificate,  though  it  is  the  debt  of  such 
partnership,     (p.    744.) 

RES  JUDICATA. — A  Decree  Declarin^c  that  Certain  Real 
Property  is  Held  by  One  of  the  Partners  for  the  Partnership  and  is 
Partnership  Property  does  not  establish  that  it  is  liable  for  partner- 
ship debts  created  prior  to  the  issuing  of  the  final  oertificnto,  where 
it  is  acquired  under  the  timber  culture  act.     (pp.  744,  745.) 

Lionel  E.  Wcl)?ter  and  Will  E.  Ivingr,  for  the  appellant. 

John  L.  Eand.  Cliarles  TI.  Finn  and  Thomas  11.  Crawford, 
for  the  respondents. 

2'i  1^)EAX.  J.  1.  Tills  is  a  suit  to  enjoin  the  sale  of  an  un- 
divided one-half  of  one  hundred  and  sixty  acres  of  land  in  !Mal- 
hcur  county  to  s;itisfy  the  delits  of  a  partnership  composed  of 
the  plaintiff  and  one  E.  M.  ^teel.  Prior  to  Xoveniber,  188.5, 
the  plaintiff  made  application  to  purchase  the  land  in  contro- 
versv  under  an  act  of  Congress  "to  encourage  the  growth  of 
timber  on  the  western  prairies,"  and  amendments  thereto:  20 
U.  S.  Stats.  113.  Shortly  afterward  he  entered  into  partner- 
ship Avith  Steel  for  tlie  purpose  of  carrying  on  the  business  of 
farming  and  stock-raising,  under  the  firm  name  and  style  of 
Steel  &  Adams.     By  the  terms  of  the  partnership  agreement, 
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plainfiff's  timber  culture  was  to  be  considered  as  partnersbip 
assets,  and  was  to  be  conveyed  by  bini  to  the  firm  as  soon  as  he 
obtained  title  from  the  United  States.     Thereafter  Steel  died, 
and,  the  plaintiff  refusing  to  comply  with  his  agreement,  it  was 
decreed,  in  a  suit  ]n'osecuted  by  Steel's  representatives  for  the 
purpose  of  determining  the  assets  of  the  firm  and  for  its  disso- 
lution, that  the  land  in  controversy  was  partnership  property, 
and  belonged  to  the  firm:  Church  v.  Adairs,  37  Or.   355,   61 
]''ac.  639.     Tiie  proof  of  compliance  with  the  provisions  of  the 
act  of  Congress  under  which  the  land  was  taken  was  made  by 
plaintiff  and  the  final  certificate  issued  to  him  in  1896.     The 
partnersliip  debts  which  it  is  now  sought  to  enforce  against  the 
land  were  contracted  prior  to  that  time,  so  that  the  sole  ques- 
tion for  decision  is  whether  the  plaintiff's  interest  in  the  land 
can  be  seized  and  sold  under  execution  for  debts  contracted  by 
the  firm  of  wliich  he  was  a  member  prior  to  tlie  issuing  of  the 
certificate.     Tlie  case  would  be  clear  if  Adams  still  owned  the 
land  in  hi?  individual  right.     The  act  of  Congress  under  which 
it  was  required  provides  as  follows ;  '^•'Scc.  4.  That  no  land  ac- 
quired under  the  ''^  provisions  of  this  act  shall,  in  any  event, 
become  liable  to  tlie  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  the  final  certificate  therefor"':  20  U.  S. 
Stats.  111.     This  is  a  valid  provision,  and  a  condition  annexed 
to  the  grant  which  Congress  was  authorized  to  make,  and  aljso- 
lutelv  prohibits  the  seizure  and  sale    of  the  land,  against  the 
will  of  the  owner,  for  the  satisfaction  of  a  debt  contracted  by 
the  donee  prior  to  the  issuing  of  the  final  certificate:  Xash  v. 
Farmers'  Bank,  3  Kan.  App.  694,  41  Pac.  907;  Clark  v.  Bayley, 
5  Or.  343 ;  State  v.  OVXeil,  7  Or.  141 ;  FauU  v.  Cooke,  19  Or. 
455,  20  Am.  St.  Eep.  836,  26  Pac.  662;  Wallowa  Xat.  Bank  v. 
Eilev,  29  Or.  289,  54  Am.  St.  Pep.  794,  45  Pac.  766;  Miller  v. 
Little,  47  Cal.  348;  Pussell  v.  Lowtli,  21  Minn.  167,  18  Am. 
Pep.  389;  Baldvdn  v.  Boyd,  18  ^\-b.  -144,  25  X.  W.  580;  Brand- 
hofer  V.  Bain.  45  Xeb.  781,  ()4  X.  W.  213;  Van  Doren  v.  Miller, 
14  S.  Dak.  264,  85  X.  W.  187;  Gile  v.  Hallock,  33  Wis.  523. 
2.  But  it  is  argued  that,  when  the  land  became  the  property 
of  the  firm  of  Steel  &  Adams  by  virtue  of  the  decree  referred 
to,  the  interest  of  Adams  therein  was  no  longer  within  the  pro- 
visions of  the  act  of  Congress,  and  thereafter  became  liable  for 
the  debts  of  the  firm,  whether  contracted  before  or  after  the  is- 
suino-  of  the  final  certificate,  the  same  as  it  would  for  similar 
debts  of  a  private  individual  to  whom  Adams  bad  conveyed  the 
litlc.     The    vice  of    this  position,    however,  Ijecomes    manifest 
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wlien  it  is  remembered  that  the  decree  does  not  affect  Adams' 
title  to  an  "undivided  one-half  of  the  land  in  any  way,  except 
that  thereafter  he  held  it  in  trust  for  partnership  purposes,  and 
sul)joct  to  the  payment  of  such  partnership  debts  as  it  might  be 
legally  liable  for,  in  preference  to  his  individual  liabilities. 
The  title  did  not  pass  to  the  partnership,  because  a  partnership, 
as  such,  cannot  take  or  hold  the  legal  title  to  real  estate.  It  is 
not  a  person,  either  natural  or  artificial,  and  when  a  deed  is 
made  to  a  partnership  it  passes  the  title  to  the  individual  mem- 
bers thereof  as  tenants  in  common:  Kelley  v.  Bourne,  15  Or. 
476,  16  Pac.  40;  1  Bates  on  Partnership,  sec.  296;  Shumaker 
on  Partnership,  202.  In  England  partnership  realty  is  in 
equity  ^^^  deemed  personalty  for  all  purposes;  but,  under  the 
American  doctrine,  it  is,  even  in  that  forum,  regarded  as  per- 
sonal property  only  so  far  as  may  be  necessary  for  the  payment 
of  the  debts  and  the  adjustment  of  the  partnership  assets.  For 
such  purposes,  it  is  considered  as  personal  property,  and  gov- 
erned by  the  rules  and  general  doctrine  applicable  to  that  species 
of  property.  But  this  is  not  an  arbitrary  rule,  by  which  real 
estate,  when  it. is  once  owned  and  possessed  by  a  partnership,  is 
transmuted  by  a  court  of  equity  into  personal  property  for  all 
purposes.  It  still  retains  all  its  characteristics  as  real  estate, 
and  must  be  owned  and  conveyed  as  such.  Tlic  ground  of  the 
doctrine  is  the  special  interference  of  equity  in  favor  of  com- 
merce, whereby  the  trust  in  favor  of  the  partnership  is  separ- 
ated from  the  legal  estate,  and  made  subject  to  the  rules  appli- 
cable to  the  personal  property  of  a  partnership,  so  far  as  it  con- 
cerns the  partners  in  relation  to  each  other,  or  those  in  privity 
with  them.  It  is  only  when  necessary  to  protect  the  equitable 
rights  of  creditors  and  the  respective  partners,  or  when  other- 
wise required  by  the  exigencies  of  the  partnership,  that  it  is  so 
considered  by  a  court  of  equity.  The  legal  title  is  at  all  times 
held  by  the  copartners  as  tenants  in  common,  and,  when  no 
longer  needed  for  partnership  purposes,  it  is  released  from  all 
trusts  growing  out  of  the  partnership  relation;  and,  if  each 
partner's  legal  title  corresponds  to  his  interest  or  share  in  the 
partnership,  equity  will  not  interfere  to  convert  it  into  person- 
alty, but  it  will  descend  to  the  heirs  of  the  respective  partners, 
as  in  the  case  of  any  other  tenancy  in  common. 

"The  clear  current  of  the  American  decisions  supports  the 
rule,"  says  Mr.  Chief  Justice  Andrews  in  Darrow  v.  Calkins, 
154  X.  Y.  503,  61  Am.  St.  Kep.  637,  49  X.  E.  61,  -'that  in  the 
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absence  of  any  agreement,  express  or  implied,  between  tbe  part- 
ners to  tbe  contrary,  partnership  real  estate  retains  its  charac- 
ter as  realty,  with  all  tbe  incidents  of  that  species  of  property, 
between  the  partners  themselves,  and  also  between  a  surviving 
partner  and  the  real  and  personal  representatives  of  a  deceased 
partner,  except  that  each  share  is  impressed  with  a  trust  implied 
by  law  in  favor  of  the  other  ^'*  partner — that,  so  far  as  is  nec- 
essary, it  shall  be  first  applied  to  the  adjustment  of  partnership 
obligations,  and  the  payment  of  any  balance  found  to  be  due 
from  the  one  partner  to  the  other  on  winding  up  the  partner- 
ship affairs.  To  the  extent  necessary  for  these  purposes,  the 
character  of  the  properfy  is,  in  equity,  deemed  to  be  changed 
into  personalty.  On  the  death  of  either  partner,  where  tbe  title 
is  vested  in  both,  the  share  of  the  land  standing  in  the  name  of 
the  deceased  partner  descends  as  real  estate  to  his  heirs,  subject 
to  tbe  equity  of  the  surviving  partner  to  have  it  appropriated 
to  accomplish  the  trust  to  which  it  was  primarily  subjected. 
The  working  out  of  the  mutual  rights  which  grew  out  of  the 
partnership  relation  does  not  seem  to  require  that  the  character 
of  the  property  shoiald  be  changed  until  the  occasion  arises  for 
a  conversion,  and  then  only  to  tbe  extent  required.  The  Amer- 
ican rule  commends  itself  for  its  simplicity.  It  makes  the 
legal  title  subservient  in  equity  to  the  original  trust.  It  dis- 
turbs it  no  further  than  is  necessary  for  this  purpose.  The 
portion  of  the  land  not  required  for  partnership  equities  re- 
tains its  character  as  realty,  and  it  leaves  the  lavrs  of  inheritance 
and  descent  to  their  ordinary  operation" :  See,  also,  1  Bates  on 
Partnership,  sec.  279 ;  1  Lindley  on  Partnership,  2d  Am.  ed., 
"332,  note;  Shumaker  on  Partnership,  216;  17  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  952;  Shearer  v.  Shearer,  98  Mass.  107; 
Black  V.  Black,  15  Ga.  445;  Lang  v.  Waring,  25  Ala.  G25,  60 
Am.  Dec.  533;  Goldthwaite  v.  Janney,  102  Ala.  431,  15  South. 
560,  48  Am.  St.  Eep.  56,  and  note.  It  is  accordingly  held  in 
many  jurisdictions  that  a  partner  is  entitled  to  claim  tbe  bene- 
fit of  the  local  exemption  or  homestead  laws  out  of  partnership 
property,  even  as  against  partnership  creditors,  on  the  tlieory 
that  the  property  of  the  firm  is  owned  by  the  individual  mem- 
bers: Skinner  v.  Shannon,  44  Mich.  86,  38  Am.  Eep.  232,  6 
N.  W.  108;  Stewart  v.  Brown,  37  N.  Y.  350,  93  Am.  Dec.  578; 
Evans  v.  Brvan,  95  X.  C.  174,  59  Am.  Pep.  233;  Ferguson  v. 
Speitli.  13  Mont.  487,  40  Am.  St.  Eep.  459,  34  Pae.  102O; 
Mover  V.  Drummond,  32  S.  C.  165,  17  Am.  St.  Eep.  850,  10 
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S.  E.  952;  Blanchard  v.  Paschal,  68  Ga.  32,  45  Am.  Eep.  474; 
"^•"^  Dennis  v.  Kass,  11  Wash.  355,  48  Am.  St.  Rep.  880,  39 
Tac.  656. 

3.  ISTow,  the  only  effect  of  the  decree  requiring  Adams  to  con- 
vey the  property  to  the  partnership  was  to  change  his  half 
thereof  from  individual  to  partnership  property;  but  it  did  not 
remove  any  of  the  conditions  annexed  to  his  legal  title,  nor 
make  it  liable  for  any  debts  contracted  by  him,  either  as  an  in- 
dividual or  as  a  member  of  the  firm,  prior  to  the  issuing  of  the 
final  certificate;  nor  did  it  place  the  title,  so  far  as  his  interest 
is  concerned,  beyond  the  reason  of  the  law  prohibiting  the  sale 
of  the  land  for  debts  contracted  prior  to  that  time.  The  same 
reason  that  exists  for  protecting  him  as  an  individual,  and  ex- 
empting the  land  from  sale  for  certain  debts,  would  seem  to 
apply  with  equal  force  to  him  as  a  member  of  the  firm.  The  ob- 
ject of  the  act  of  Congress  is  to  prevent  the  sale  of  a  timber  cul- 
ture claim  for  debts  contracted  by  the  applicant  prior  to  the 
issuing  of  the  final  certificate.  Neither  the  creditors  of  the  in- 
dividual, nor  of  a  partnership  to  which  he  may  belong,  have  any 
rights  against  such  property,  and  it  is  no  hardship  to  enforce 
the  exemption  as  against  them.  The  debts  of  the  partnership 
are  of  the  debts  of  each  of  the  partners  personally,  which  can  be 
enforced  against  their  individual  property,  and  there  is  no  more 
reason  why  the  interest  of  one  member  of  the  firm  in  the  part- 
nership property  should  not  come  within  the  provisions  of  the 
federal  statute  than  if  the  sole  title  belonged  to  him. 

4.  It  is  contended,  however,  that  the  judgment  or  decree  in 
the  case  of  Clmrcli  v.  Adams,  37  Or.  355,  61  Pac.  639,  is  a  con- 
clusive adjudication  of  the  question  sought  to  be  determined  on 
this  appeal.  It  has  often  been  said,  and  is  familiar  law,  that 
a  judgment  or  decree  of  a  court  of  competent  jurisdiction  is 
conclusive  between  the  parties,  not  only  as  to  all  matters  ac- 
tually litigated,  but  also  as  to  such  as  might  have  been  litigated. 
But  the  question  as  to  whetlier  the  property  decreed  to  be  con- 
veyed l)y  Adams  to  the  firm  would  be  liable  for  the  firm  debts, 
and,  if  so,  in  what  case  and  under  what  circumstances,  was  not 
involved  in  the  former  suit ,  nor  could  it  have  been  '~**  litigated 
or  determined  therein.  It  would  have  been  no  defense  to  that 
suit,  for  Adams  to  set  up  the  fact  that  the  land  was  a  timber 
culture  claim,  and  not  lial)le  for  any  debts  of  the  firm  that  had 
liecn  contracted  prior  to  the  issuing  of  the  final  certificate  there- 
for. Such  an  inquiry  would  have  been  wholly  foreign  to  the 
purposes  of  the  suit.     Its  object  was  to  determine  whether  the 
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property  belonged  to  tlie  firm,  and  that  was  the  only  issue  that 
could  have  been  presented  or  adjudicated.  The  decree  therein 
is  therefore  in  no  sense  a  bar  to  this  suit.  It  follows  that  the 
decree  appealed  from  must  be  reversed,  and  one  entered  here 
as  prayed  for  in  the  complaint. 


Lands  Entered  Under  the  Federal  Homestead  law  are  not  subject 
to  attachment  or  execution  for  debts  contracted  before  the  issuance 
of  a  patent:  Weber  v.  Laidler,  26  Wash.  144,  90  Am.  St.  Eep.  726, 
66  Pac.  400;  Wallowa  Nat.  Bank  v.  Eiley,  29  Or.  289,  54  Am.  St. 
Eep.  794,  45  Pac.  766. 

Partnership  Real  Estate  and  its  liability  for  the  demands  of  cred- 
itors are  discussed  in  the  monographic  notes  to  Page  v.  Thomas, 
54  Am.  Eep.  792-800;  Goldthwaite  v.  Janney,  48  Am.  St.  Eep.  62- 
77.  See,  also,  the  subsequent  cases  of  State  v.  Sixth  Judicial  Dist. 
Court,  22  Mont.  449,  74  Am.  St.  Eep.  618,  57  Pac.  89,  145;  Darrow 
V.  Calkins,  154  N.  Y.  503,  61  Am.  St.  Eep.  637,  49  N.  E.  61;  Brady 
V.  Kruger,  8  S.  Dak.  464,  59  Am.  St.  Eep.  771,  66  N.  AV.  10S3;  Michi- 
gan Trust  Co.  V.  Chapin,  106  Mich.  384,  58  Am.  St.  Eep.  490,  64  X.  W. 
334;  Stover  v.  Stover,  180  Pa.  St.  425,  57  Am.  St.  Eep.  654,  36 
Atl.  921. 


WILLIAMS  V.  WILSON. 

[42  Or.  299,  70  Pac.   1031.] 

THE  PURPOSE  of  a  Decree  Foreclosing  a  Mortgage  is  to  con- 
clude all  parties  to  the  record  and  bind  them  by  the  decree.  It 
determines  and  declares  priorities  and  preferences  and  marshals 
assets,  and  necessarily  merges  all  liens  involved  in  the  decree,  and 
thenceforth,  if  it  is  sought  to  subject  the  property  to  the  payment 
of  any  of  these  distinct  liens,  it  must  be  done  under  the  decree  in 
accordance  with  its  directions,  and  by  virtue  of  process  provided 
for   its   enforcement,     (p.    750.) 

FORECLOSURE.— A  Judgment  Creditor  Who  is  Made  a  Party 
to  a  Decree  of  Foreclosure  cannot  afterward  take  out  execution  on 
his  judgment  and  thereunder  sell  the  property  which  was  the  sub- 
ject of  such  decree,  though  after  the  sale  under  the  decree  tlie 
property  was  redeemed  by  a  grantee  of  the  mortgagor,  (pp.  750, 
751.) 

AN  INJUNCTION  May  Issue  to  Prevent  a  Judgment  Cred- 
itor Who  is  a  Party  to  the  Decree  of  Foreclosure  which  pro vi. led 
for  the  sale  of  the  mortgaged  premises  and  the  application  of  the 
proceeds  to  the  payment  of  the  mortgage,  and  the  satisfaction  of 
such  judgment,  from  taking  out  execution  and  selling  the  same 
property  under  his  original  judgment.  His  only  remedy  is  under 
the   decree,     (p.   751.) 

Suit   to   enjoin  the   sale   of  real   property  ur.dor   cxor-utinn. 
This  property,  while  it  belonged  to   0.  D.  Taylor,  was  inert- 


746  American  State  Reports,  Vol.  95.         [Oregon, 

gaged  by  him  to  W.  II.  Wilson,  and  subsequently  conveyed  to 
the  plaintiff  on  July  27,  1893,  under  a  conveyance  not  recorded 
until  July  27,  1895.  In  November,  1891,  a  suit  in  foreclosure 
was  commenced.  At  the  time  Joseph  A.  Johnson  held  judg- 
ments which  were  liens  on  tlie  premises,  and  he  was  made  a 
defendant  in  the  suit  under  the  allegation  that  he  claimed  some 
interest  which  was  subsequent  to  the  mortgage.  He  filed  an 
answer  and  cross-complaint  setting  out  his  liens  and  his  rights 
thereunder,  and  by  a  decree  entered  in  May,  1895,  the  property 
was  directed  to  be  sold  and  the  proceeds  of  the  sale  to  be  ap- 
plied, first,  to  the  payment  of  the  expenses  of  the  sale  and  tin? 
mortgage  debt,  next,  to  the  payment  of  certain  judgments  speci- 
fied, among  which  were  all  the  judgments  held  by  Johnson. 
An  execution  issued  on  tlie  decree,  of  foreclosure  and  the  prop- 
erty was  sold  thereunder,  but  the  proceeds  of  the  sale  were  not 
sufficient  to  satisfy  all  the  judgments.  Afterward  plaintilf  in 
this  suit  redeemed  from  the  sale.  In  1901,  one  of  the  judg- 
ments which  had  not  been  satisfied  was  assigned  to  W.  H.  Wil- 
son, who  caused  execution  to  issue  thereon  and  to  be  levied  on 
the  mortgaged  premises.  The  plaintiff  then  commenced  the 
present  suit  to  prevent  further  proceedings  looking  to  the  sale 
of  the  property.  The  trial  court  denied  all  the  relief  sought, 
and  the  complainants  appealed. 

George  H.  Wilson  and  Wood  &  Linthicum,  for  the  appellant. 

W.  H.  Wilson,  for  the  respondents. 

3i«  WOLYERTOX,  J.  Since  this  case  was  decided,  the  re- 
spondent has  filed  an  exhaustive  brief  on  petition  for  rehearing, 
by  which  it  is  urged  with  signal  ability  that  the  determination 
of  the  court  is  untenable  and  contrary  to  its  former  adjudica- 
tions. We  have  re-examined  the  case  with  the  same  result  as 
formerly,  but  have  revised  the  reasons  upon  which  it  must  rest. 
Tliis  opinion  will,  therefore,  take  the  place  of  the  former  as  de- 
clarative of  the  law  of  the  case.  The  judgment  in  favor  of 
Johnson,  the  enforcement  of  which  is  sought  to  be  enjoined  in 
tliis  suit,  was  recovered  by  him  without  notice  or  knowledge  of 
the  previous  deed  from  Taylor  to  the  plaintiff,  and  therefore 
the  plaintiff  stands  in  the  same  position  as  if  Taylor  owned  the 
property  at  the  time  of  the  rendition  of  the  judginent,  and  he 
had  purchased  it  after  that  date.  The  question  for  decision, 
then,  is  whether  a  judgment  lien  creditor,  who  is  a  party  to  a 
suit  to  foreclose  a  prior  mortgage,  and  who  comes  in  by  answer 
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or  cross-complaint,  and  sets  np  the  judgment,  and  obtains  a 
decree  that  the  proceeds  of  the  sale,  after  satisfying  prior  liens, 
^^  shall  be  applied  in  payment  of  his  judgment,  can  have  the 
mortgaged  premises  resold  under  execution  issued  in  the  law 
action  for  any  deficiency  due  him  on  his  judgment,  wlien  the 
land  had  been  redeemed  by  a  grantee  of  the  mortgagor,  who 
takes  subsequent  to  the  rendition  of  the  foreclosure  decree.  In 
Settlemire  v.  Newsome,  10  Or.  44G,  and  Flanders  v.  Aumack, 
32  Or.  19,  67  Am.  St.  Eep.  504,  51  Pac.  447,  it  is  held  that  land 
sold  under  an  cxeciition  issued  on  a  judgment  at  law,  and  re- 
deemed by  the  judgment  debtor  or  his  successor  in  interest, 
may  be  resold  for  an  unpaid  balance  due  on  the  judgment,  the 
amount  paid  on  redemption  being  considered  merely  a  payment 
pro  tanto.  In  Willis  v.  IMiller,  23  Or.  352.  31  Pac." 827— a  case 
where  the  mortgaged  premises  passed  into  the  hands  of  a  stranger 
to  the  mortgage  prior  to  the  foreclosure — it  was  held  that  the 
premises  could  not  be  resold  for  a  deficiency  remaining  upon  the 
personal  decree  against  the  mortgagor  after  redeiuption  by  the 
holder  of  the  equity  of  redemption  or  lesfal  title.  In  distin- 
guishing this  case,  we  said  in  Flanders  v.  Aumack,  32  Or.  19, 
29,  67  Am.  St.  Eep.  504,  51  Pac.  447,  450 :  "Foreclosure  is  a 
remedy  by  which  the  property  covered  by  the  mortgage  may  l)e 
subjected  to  sale  for  the  payment  of  the  demand  for  which  the 
mortgage  stands  as  security,  and,  when  the  decree  is  had,  and 
the  property  sold  to  satisfy  it,  the  mortgagee  has  obtained  all 
he  contracted  for.  But  if  there  is  also  a  personal  decree  against 
the  mortgage  debtor,  this  becomes,  from  the  date  of  its  docket- 
ing, a  general  lien  upon  his  real  property,  as  in  case  of  a  judg- 
ment; and,  if  a  deficiency  remains  after  the  application  of  the 
proceeds  of  the  sale  of  the  lands  covered  by  the  mortgage,  the 
decree  maybe  enforced  by  execution,  as  in  ordinary  cases:  Hill's 
Annotated  Laws,  sec.  417,  subd.  2.  The  resale  does  not  take 
place  under  the  order  for  the  sale  of  the  specific  property  covered 
by  the  mortgage  lien,  for  that  has  been  exhausted,  but  under 
the  personal  decree,  which  remains  as  a  deficiency  decree  against 
the  mortgage  debtor  after  the  application  of  the  proceeds  aris- 
ing under  the  order  of  sale;  and  a  redemption  will  not  reinstate 
the  specific  mortgage  lien,  while  it  will  the  general  lien  acquired 
by  the  personal  decree.  ^^^  This  distinction  is  clear,  and  is 
bottomed  both  upon  principle  and  authority.  The  redemption 
is  from  the  sale,  and  not  from  the  mortgage;  and.  if  the  lien  of 
the  personal  decree  has  never  attached  by  reason  of  the  mort- 
gagor not  having  the  fee  of  the  property  at  the  time  it  was  ren- 
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dercd,  there  never  existed  any  lien  to  be  reinstated  against  his 
successor  in  interest,  who  purchased  prior  to  tlie  decree." 

This  was  by  way  of  argument,  and,  while  it  may  not  have 
been  necessary,  strictly  speaking,  to  the  decision  of  that  case, 
yet  we  think  it  sound  doctrine,  and  are  quite  ready  to  adhere  to 
it  now,  where  it  is  especially  invoked  in  behalf  of  respondent  as 
decisive  of  the  present  controversy.  But  we  cannot  agree  with 
counsel  that  such  is  its  relevancy  and  elfect.  The  statute  pro- 
vides how  a  lien  other  than  a  judgment  or  decree  may  be  fore- 
closed, which  shall  be  l)y  suit.  In  addition  to  the  decree  of 
foreclosure,  if  it  appear  that  a  promissory  note  or  other  per- 
sonal obligation  has  been  given  by  the  mortgagor  or  other  lien 
debtor  for  the  payment  of  the  debt,  a  decree  may  be  had  against 
him  for  the  amount  of  such  del^t,  as  in  the  case  of  an  ordinary 
decree  for  the  recovery  of  money.  Any  person  having  a  lien 
subsequent  to  plaintiff  upon  the  same  property  shall  be  made  a 
party  to  the  suit,  and,  when  it  is  adjudged  that  any  of  the  de- 
fendants have  a  lien  upon  the  property,  the  court  shall  make  a 
like  decree  in  relation  thereto  and  the  debts  secured  thereby  as 
if  such  defendant  were  a  plaintiff  in  the  suit;  and  when  a  decree 
is  given  foreclosing  two  or  more  liens  upon  the  same  property, 
or  any  portion  thereof,  in  favor  of  different  persons,  not  united 
in  interest,  such  decree  shall  determine  and  specify  the  order  of 
time  according  to  their  priority,  in  which  the  debts  secured  by 
Fuch  liens  shall  be  satisfied  out  of  the  proceeds  of  the  sale  of 
the  property.  If  the  decree  is  in  favor  of  the  plaintiff  only,  ex- 
ecution may  issue,  as  in  ordinarv  cases;  but,  if  in  favor  of  dif- 
ferent persons  not  united  in  interest,  it  shall  issue  at  their  joint 
request,  or  the  order  of  the  court.  When  the  decree  is  also 
against  the  defendants  or  any  one  of  them  in  person,  and  the 
proceeds  of  the  property  involved  by  the  lien  are  not  sufficient 
to  satisfy  the  ^^**  same  as  to  any  sum  renuiining,  it  may  be  en- 
forced by  execution^  as  in  ordinary  cases.  In  such  case,  if  the 
decree  be  in  favor  of  different  persons,  not  united  in  interest,  it 
shall  be  deemed  a  separate  decree  as  to  such  persons,  and  may 
be  enfnrced  accordingly:  Bellinger  &  Cotton's  Annotated  Codes 
and  Statutes,  sees.  -l:'^3-42n.  It  is  further  provided  that  '"a 
decree  of  foreclosure  shall  have  the  effect  to  bar  the  equity 
of  redemption,  and  prof^crty  sold  on  execution  issued  upon 
a  decree  may  be  redeemed  in  like  manner  and  with  like  ef- 
fect as  property  sold  on  an  execution  issued  on  a  judgment, 
and  not  otherv.  ise"'  (section  427)  ;  and  also  that  '"'during  tlie 
pendency    of  au  action  at    law    for  the    recovery  of  a  debt  se- 
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cured  by  any  lien  mentioned  in  section  423,  a  suit  cannot  be 
maintained  for  the  foreclosure  of  such  lien,  nor  thereafter 
unless  judgment  be  given  in  such  action  that  the  plaintiff  re- 
cover such  debt  or  some  part  thereof,  and  an  execution  thereon 
against  the  property  of  the  defendant  in  the  judgment  is  re- 
turned unsatisfied  in  whole  or  in  part"    (section  429). 

It  is  very  apparent  from  these  sections  of  the  statute  that  a 
judgment  lien  creditor  should  be  made  a  party  defendant,  if  it 
is  designed  to  devest  him  of  any  interest  he  has  acquired  in  the 
subject  of  the  foreclosure.  In  De  Lashmutt  v.  Sellwood,  10 
Or.  319,  it  was  held  that  such  a  junior  lienholder  was  not  in 
any  way  affected  by  proceedings  to  foreclose  to  which  he  was 
not  made  a  party,  and  that  his  right  to  sell  on  execution  and 
convey  the  title  remained  unimpaired,  and  this  as  against  a 
prior  sale  under  the  decree  of  foreclosure.  Springing  out  of 
of  the  legal  principles  and  conditions  estal)lished  by  this  case 
was  another — Sellwood  v.  Gray,  11  Or.  534,  5  Pac.  196 — which 
was  a  suit  brought  by  the  holder  of  the  sheriff's  deed  under  the 
foreclosure  decree  against  tlie  judgment  creditor,  who  had  pur- 
chased under  execution  on  his  judgment,  to  require  him  to  re- 
deem from  the  mortgage,  and  it  was  held  that  such  a  suit  could 
be  maintained;  that  the  purchaser  under  the  ineffectual  sale 
under  the  decree  became  subrogated  to  the  position  of  the  mort- 
gagee; and  that  the  judgment  creditor  should  redeem,  not 
under  the  statute,  but  ^'^^  by  doing  equity — that  is,  paying  the 
amount  of  the  mortgage  debt,  both  principal  and  interest,  or 
such  as  remained  unpaid,  or  be  forever  barred  of  all  interest  in 
the  premises.  The  doctrine  is  concisely  stated  in  Osborn  v. 
Logus,  28  Or.  302,  310,  37  Pac.  456,  38  Pac.  190,  42  Pac.  997, 
998,  that  "a  purchaser  under  such  a  decree  may  insist  upon  a 
redemption  by  the  lienor  not  made  a  party,  failing  in  which 
such  lienor  will  be  thenceforth  barred  of  all  interest  in  the 
premises";  and  it  has  been  reaffirmed  in  Koerner  v.  Willamette 
Iron  Works,  36  Or.  90,  78  Am.  St.  Eep.  759,  58  l^ac.  863,  and 
Gaines  v.  Childers,  38  Or.  200,  63  Pac.  487.  So  that  a  judg- 
ment lien  creditor  not  made  a  party  to  a  suit  to  foreclose  a  prior 
mortgage  is  in  no  way  affected  by  the  decree.  He  may  ha\e  ex- 
ecution issue  upon  his  judgment,  and  sell  and  obtain  the  legal 
title,  notwithstanding  the  foreclosure.  But  he  may  redeem  if 
he  desires,  or  may  be  compelled  to  do  so,  and  in  cither  case  he 
must  pay  the  entire  mortgage  debt  and  interest  under  the  equit- 
alilc  rule,  and  not  under  the  statute,  as  from  a  sale  under  the 
decree. 
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Now,  what  is  the  status  of  a  judgment  lien  creditor  when  he 
has  been  a  party,  regularly  brought  in,  and  becomes  legally  sul> 
ject  to  the  decree  of  foreclosure?  If  he  desires  to  perpetuate 
his  lien  as  it  pertains  to  the  particular  property  involved  by  the 
suit,  it  is  plain  he  must  set  it  up;  otherwise  he  must  stand  in 
default,  and  can  get  nothing.  Whether  he  is  entitled  to  a  per- 
P02ial  decree  therein,  as  if  he  were  a  plaintiff,  is  a  question  we 
are  not  now  called  upon  to  decide.  Xone  such  was  obtained  in 
the  foreclosure  involved  here.  He  would  have  a  voice,  under  the 
statute,  as  to  the  issuance  of  the  execution,  but  could  have  none 
on  his  OAvn  motion,  save  by  the  order  of  the  court,  unless  he 
should  obtain  a  deficiency  decree.  In  2  Jones  oh  Mortgages, 
fourth  edition,  section  14:37,  we  find  this  text :  "A  creditor  hav- 
ing a  judgment  rendered  before  the  sale,  but  subsequent  to  the 
decree,  may  redeem  at  any  time  before  the  sale  by  virtue  of  his 
lien.  But  after  the  sale  the  right  is  as  effectually  barred  as  if 
the  creditor  liad  been  made  a  party  to  the  proceeding."  The 
redemption  must  be  from  the  mortgage,  ^^^  but  a  sale  will  cut 
him  off"  from  that,  and  so  will  he  be  cut  off  if  he  made  a  party 
to  the  proceeding.  Of  what  avail  would  be  a  decree,  if,  not- 
withstanding, the  judgment  creditor  could  have  execution  issue, 
and  sell  under  his  judgment  ?  There  must  be  some  purpose  in 
requiring  him  to  be  made  a  party  to  the  foreclosure  suit,  and 
what  purpose  can  be  subserved  thereby  if  it  denies  or  curtails 
none  of  his  rights  acquired  by  his  judgment? 

The  clear  purpose,  as  well  as  effect,  of  a  foreclosure  proceed- 
ing under  the  statute  is  to  conclude  all  parties  to  the  record, 
and  bind  them  by  the  decree.  It  is,  in  a  sense,  a  proceeding 
m  rem;  strictly  so  in  so  far  as  it  determines  the  status  of  the 
property  involved  by  the  liens,  but  not  as  it  relates  to  a  personal 
decree.  It  determines  and  declares  priorities  and  preferences 
and  marshals  the  assets;  that  is,  determines  the  order  in  which 
the  proceeds  of  the  property  shall  be  applied  with  reference  to 
the  various  liens  when  sold,  the  necessary  and  inevitable  result 
of  wliich  is  to  merge  all  liens  involved,  whether  general  or 
special,  in  the  decree ;  and  thenceforth,  if  it  is  sought  to  subject 
the  propertv  to  the  payment  of  any  of  these  distinct  liens,  it 
must  be  done  under  the  decree  in  accordance  with  its  directions, 
and  by  virtue  of  the  process  provided  for  its  enforcement.  T]ie 
parties  can  have  no  remedy  or  process  to  enforce  their  individ- 
ual liens  as  they  existed  prior  to  the  foreclosure,  because  it 
cuts  them  off,  and  gives  them  tlie  process  provided  for  the  en- 
forcement of  the  decree  wliere  tlic  priorities  are  determined  and 
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the  assets  marshaled:  Lauriat  v.  Stratton,  6  Saw.  3.39,  11  Fed. 
107.  ISTow,  while  it  may  be  conceded  that  the  effect  of  the  re- 
demption by  Williams  as  Taylor's  successor  to  the  equity  of  re- 
demption or  legal  title  was  to  restore  the  estate  and  reinstate 
the  general  lien  for  any  unpaid  balance  of  any  personal  decree 
that  may  have  been  rendered  in  that  suit,  yet  it  cannot  be  ef- 
fective to  vacate  the  decree  and  restore  Johnson  or  his  successor 
in  interest,  the  defendant  herein,  to  all  liis  rights  under  his 
original  judgment,  including  his  right  to  have  execution  issue, 
and  to  levy  it  upon  the  proj^erty  dealt  with  in  the  foreclosure. 
As  to  that  '"^^^  he  has  been  forever  barred ;  and  his  general  lien, 
unless  he  has  obtained  one  in  the  foreclosure  proceedings,  can- 
not avail  him  for  the  purpose.  He  has  had  his  day  in  court  as 
to  the  property,  and  must  abide  the  adjudication,  and,  unless 
the  property  comes  again  into  the  hands  of  liis  judgment  debtor, 
his  general  lien  by  virtue  of  his  original  judgment  is  forever 
gone. 

Counsel,  in  their  "brief,  piit  a  hypothetical  case  by  supposing 
that,  after  the  decree  in  the  Flanders  foreclosure  had  been  en- 
tered, Taylor,  the  judgment  debtor,  had  paid  off  the  amount 
due  under  the  mortgage,  attorney's  fees,  and  costs,  and  had 
also  paid  all  other  liens  adjudged  by  the  decree,  except  the  one 
based  upon  the  judgment  in  question,  but  failed  to  pay  that, 
and  ask.  Would  appellant  claim,  under  such  circumstances,  that 
the  Flanders  foreclosure  decree  had  barred  or  foreclosed  the 
lien  of  the  last-named  judgment?  We  answer  that  such  would 
logically  have  been  its  effect,  and,  if  the  defendant  herein  de- 
sired to  pursue  the  property,  and  obtain  satisfaction  of  his  de- 
mr.nd  out  of  it,  he  must  have  done  so  by  execution  in  the  fore- 
closure suit,  and  under  the  decree  therein  rendered.  The  prior 
demands  or  liens  having  been  voluntarily  satisfied,  the  defend- 
ant could  have  had  his  execution  to  enforce  the  decree,  and  have 
the  property  applied  to  the  payment  of  his  lien  as  therein  de- 
termined ;  l)ut,  the  property  having  been  once  sold  under  the  de- 
cree, and  Taylor,  or  rather  his  successor  in  interest,  having  re- 
deemed, the  specific  lien  is  discharged.  If,  however,  the  de- 
fendant herein  had  acquired  a  personal  decree  in  the  foreclosure 
smt,  and  th.e  same  had  been  regularly  docketed,  he  would  have 
been  entitled  to  an  execution  upon  that,  as  in  ordinary  cases, 
but  he  can  have  no  execution  upon  his  judgment  in  the  law  ac- 
tion, as  it  has  never  reattached  by  the  property  coming  again 
into  the  hands  of  tlie  judgment  debtor. 
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It  follows  that  the  defendant  should  be  enjoined  from  further 
prosecuting  his  execution  in  the  law  action,  and  the  decree  of 
the  court  below  will  be  reversed,  and  one  here  entered  in  accord- 
ance with  the  pra3'er  of  the  complaint. 


A  Decree  of  Foreclosure  concludes  the  rights  of  all  parties  to  the 
action,  and  a  sale  thereunder,  consummated  by  the  sheriff's  deed, 
passes,  as  against  them,  the  entire  estate  held  by  the  mortgagor  at 
the  date  of  the  mortgage:  Montgomery  v.  Middlemiss,  21  Cal.  103, 
81  Am.  Dec.  146;  Ames  v.  Stover,  98  Wis.  372,  67  Am.  St.  Rep. 
813,   98  N.   W.   372. 

The  Effect  of  Redemption  from  an  execution  sale  as  reinstating 
the  lien  of  the  judgment,  for  the  balance  remaining  due  thereon, 
is  considered  in  the  monographic  note  to  Flanders  v.  Aumack,  67 
Am.    St.    Eep.    510-517. 


COX  V.  EOYAL  TRIBE. 

[42  Or.  365,  71  Pac.  73.] 
CORONER'S  INQUEST— Admissibility  of    as    Evidence.— Tn 

England  coroners'  postmortems  are  admissible  as  evidence  of  the 
status,  but  are  not  conclusive,  and  the  like  rule  prevails  in  some 
of    the    United    States,     (p.    757.) 

CORONER'S  INQUEST  as  Evidence  of  Suicide.— The  verdict 
of  a  coroner's  jury  is  not  admissible  in  Oregon  to  i^rove  tliat  the 
decedent   came  to  his   death   by  suicide,      (p.   759.) 

CORONER'S  INQUEST  Attached  to  Proofs  of  Death.— Tlie 
record  of  a  coroner's  inquest  attaclied  to  proofs  of  death  made  by 
the  beneficiary  or  his  agent  in  conformity  to  V)lanks  furnislied  by 
the  insurer,  is  admissible  in  evidence  along  with  such  proofs,  upon 
the  ground  tliat  it  is  an  admission  of  the  beneficiary  against  his 
interest  as  to  the  cause  of  death,     (p.  760.) 

CORONER'S  INQUEST.— When  Proofs  of  Death  are  Fur- 
nished by  an  Agent  of  the  Insurer  the  record  of  a  coroner's  inquest 
is  not  admissihle  in  evidence  because  it  has  been  made  a  part  of 
such  proofs.  Where,  on  the  death  of  the  insured,  the  lodge  to 
which  he  belonged  is  required  to  notify  the  supreme  executive 
council  and  to  furnish  proofs  of  death,  proofs  so  furnished  must 
be  deemed  to  have  been  furnished  bv  the  agent  of  the  insurer, 
(p.    760.) 

INSURANCE.— The  Burden  of  Proof  to  Establish  that  the 
Insured  Died  by  Suicide  is  upon  the  insurer,     (p.  760.) 

INSURANCE. — The  Presumption  is  that  the  Death  of  the 
Insured  resulted  from  a  natural  cause,     (p.  760.) 

INSURANCE — Cause  of  Death,  When  a  Question  fcr  the  Jury. 
Unless,  upon  the  evidence,  there  could  not  reasonably  he  two  opin- 
ions as  to  the  cause  of  death,  the  question  must  be  submitted  to 
the  jury.      (p.   761.) 
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INSURANCE— Suicide,  Death  by,  When  not  Proved  so  as  to 
Take  the  Question  from  the  Jury.— Evidence  that  the  body  of  the 
deceased  was  found  floating  in  an  edd}^  of  the  river  about  a  mile 
from  the  place  of  her  residence;  that  she  had  been  in  ill-health, 
financially  embarrassed  and  despondent,  and  had  threatened  to  take 
her  life,  does  not  establish  her  suicide,  so  as  to  take  the  question 
from  the  jury,  where  there  is  doubt,  from  the  evidence,  Avhether 
her  threat  was  seriously  made,  and  there  is  testimony  tending  to 
Bhow  that   she    died   from   asphyxiation,     (p.   761.) 

INSURANCE — Suicide — Instruction. — In  an  action  to  recover 
on  a  policy  of  life  insurance,  an  instruction  that  suicide  is  an  af- 
firmative defense;  that  the  burden  is  upon  the  defendant  to  es- 
tablish it  by  a  preponderance  of  the  testimony;  that  when  a  per- 
son is  found  dead  from  unexplainable  causes,  the  presumption  is 
that  his  death  was  natural  or  accidental,  if  nothing  appears  to  the 
contrary;  that  self-destruction  is  contrary  to  the  general  conduct 
of  mankind;  that  the  plaintiff  is  entitled  to  recover,  unless  the 
evidence  tends  to  overcome  this  presumption  and  satisfy  ttie  jury 
that  the  death  was  voluntary;  that  the  presumption  of  law  is,  in 
the  absence  of  any  evidence  as  to  the  cause  of  death,  that  it  hap- 
pened from  natural  causes  and  did  not  arise  from  self-destruction; 
and  that  if  in  the  ease  there  is  no  proof  as  to  the  cause  or  man- 
ner of  death  of  the  insured,  or  the  evidence  as  to  whether  her  death 
was  caused  by  accident  or  natural  causes,  and  not  by  her  own 
hands,  is  equally  balanced,  the  jury  should  find  in  favor  of  the 
Xjresumption;  that  the  presumption  is  disputable;  and  if  from  all 
the  evidence,  the  jury  finds  the  preponderance  to  be  that  she  came 
to  death  by  her  own  hands,  they  must  find  for  the  defendant,  is 
not  erroneous,  and  the  use  therein  of  the  words  "unexplainable" 
and  "satisfied"  is  to  define  the  presumption  alluded  to.  and  leaves 
the  jury  to  say  whether  there  was  any  proof  as  to  the  cause  or 
manner   of   death,     (pp.   762,  763.) 

Harry  B.  Walker,  William  D.  Fcnton  and  Eufiis  A.  Leiter, 
for  the  appellant. 

Arthur  C.  Spencer  and  Chamberlain  &  Thomas,  for  the  re- 
spondent. 

3«5  ^YOLVERTOX,  J.  This  is  an  action  by  Dean  Cox,  a 
minor,  by  J.  P.  Finley,  her  next  friend,  against  the  Eoyal  Tribe 
of  Joseph  to  recover  npon  a  beneficiary  certificate  for  two  thou- 
sand dollars,  issued  by  the  defendant  to  ^^^  Capitola  Blanche 
Cox,  a  married  woman,  in  favor  of  the  plaintiff,  her  daugliter. 
Immediately  prior  to  the  death  of  ^^Irs.  Cox,  Avhich  occurred 
Julv  1,  1899,  she  was  engaged  in  conducting  a  restaurant  at  Xo. 
206  ^Madison  street,  between  First  and  Front,  in  tlie  eiry  of 
Portland.  She  had  been  engaged  in  the  business  some  six 
weeks  or  more,  and  lived  in  a  room  adjoining  or  over  tlie  res- 
taurant. Early  in  INIay  she  had  a  severe  attack  of  la  grippe, 
was  attended  by  a  physician,  and  found  to  be  suffering  from  in- 
tense pain  in  the  head,  and  was  at  times,  as  described  by  the 
Am.  St.  Kep.,  Vol.  95-48 
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physician,  "nearly  wild.''  She  apparently  recovered  from  this 
trouble  by  tlie  last  of  the  month,  except  that  it  left  her  in  a 
nervous  condition.  It  was  her  habit  to  rise  at  5  o'clock  in  the 
morning,  or  earlier,  and  do  her  marketing.  On  the  evening  of 
June  30th,  about  9  o'clock,  hor  daughter,  who  was  making  her 
home  with  J.  P.  Finlcy,  some  two  and  a  half  blocks  distant, 
was  with  her  at  the  restaurant,  and  testified  that  her  mother 
walked  part  of  the  way  home  with  hor;  that  she  said  she  did  not 
feel  like  going,  had  to  stop  and  rest  on  the  way,  and  was  so  tired 
that  the  witness  requested  her  to  return,  which  she  did ;  that  she 
was  with  her  mother  the  second  day  before  her  decease,  and 
that  she  was  light-hearted;  that  shortly  before  her  death  she  had 
a  slight  stroke  of  paralysis,  but  that  it  did  not  amount  to  any- 
thing; that  her  financial  condition  was  such  that  she  had  to  call 
upon  some  of  her  friends  for  assistance,  among  whom  were  Miss 
Anna  Finley  and  Mrs.  Green,  the  latter  living  at  Hamilton 
avenue.  South  Portland,  from  whom  she  borrowed  something 
like  one  hundred  dollars;  that  Mrs.  Green  lived  south  of  where 
deceased  was  found,  and  that  she  could  have  conveniently  gone 
that  way  in  going  to  her  place  of  residence;  and  that  she  went 
to  see  Mrs.  Green  frequently,  going  both  in  the  daytime  and 
rhe  evening.  Inez  Jenkins  testified  that  she  had  a  rooming- 
house  adjoining  the  restaurant,  and  that  Mrs.  Cox  roomed  with 
her  occasionally;  that  witness  saw  her  and  talked  to  hor  about 
10  o'clock,  after  she  had  retired,  on  the  evening  before  her 
death;  that  she  said  she  had  a  great  deal  of  trouble  in  her  res- 
taurant and  bad  just  employed  a  married  man  and  his  wife  to 
cook  for  her;  that  she  spoke  of  being  tired,- and  ''^''  complained 
of  tlic  top  of  her  head  hurting  her,  and  said  that  when  she  laid 
down  at  night  she  wrung  a  towel  out  of  ice  water  and  put  it  on 
her  head ;  that  she  had  been  complaining  of  her  head  for  about 
three  weeks;  that  slie  said  she  thouglit  her  business  would  be 
prosperous  if  she  only  had  the  means  to  get  ahead,  and  remarked 
that  she  had  but  little  means  with  which  to  obtain  provisions  for 
breakfast ;  that  she  left  the  room  about  o  o'clock  in  tlie  morn- 
ing; that  at  one  time  previous  witness  hoard  her  say  slio  liad  a 
notion  to  take  a  revolver  and  Idow  out  her  brains,  but  laughed 
when  she  said  it,  and  witno-s  thought  little  about  tlie  incident; 
that  she  was  in  the  luiliit  of  carrying  a  revolver  for  solf-protec- 
tion,  and,  as  a  rule,  slie  went  in  the  uiorning  to  DuU'y's  market, 
on.  the  corner  of  Front  and  ^dadisnn  :  that  on  tlie  morning  in 
question  the  meat  was    sent  over  to  the    restaurant,  and  that 
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witness  found  her  purse,  after  her  death,  at  the  restaurant,  with 
a  little  mone}^  in  it. 

It  is  furtlier  shown  that  at  7  :lo  o'clock  in  the  morning  of 
July  1st  her  body  was  found  floating  in  an  eddy  of  the  river  at 
the  foot  of  Mead  street  about  a  mile  south  of  her  place  of  place 
of  business.  The  river  was  high,  and  at  the  place  referred  to 
the  water  was  from  four  to  eight  or  ten  feet  deep.  It  was  near 
the  railroad  track,  along  which  the  old  macadamized  road  ran, 
which  was  usually  traveled  by  persons  going  to  and  from  parts 
of  South  Portland.  Wlien  first  seen,  her  body  was  ten  or  fif- 
teen feet  from  shore,  face  upward,  and  her  hair  loose,  and  gath- 
ered about  her  face.  On  the  shore,  and  within  a  few  feet  of 
the  water's  edge,  was  found  her  straw  hat,  underneath  which 
were  deposited  her  pistol  and  a  note  in  her  handwriting,  written 
with  a  lead  pencil  on  yellow  paper,  containing  tliese  words  and 
figures,  "Mrs.  Cox.  206  Madison  street,"  and  near  by  was  her 
cape  or  cloak.  The  margin  of  the  river,  from  the  road  down  to 
the  water,  was  covered  witli  grass,  and  the  track  of  a  Avoman 
heading  toward  the  stream  was  found  at  the  water's  edge,  partly 
covered  by  the  Avater.  Her  two  account  books,  tied  together 
with  a  string,  which  she  was  in  the  habit  of  carrying  with  her 
wlien  marketing,  were  found  in  the  water  near  the  shore,  and 
the  paper  upon  wliich  tlie  note  Avas  written  Avas  apparently 
'MIS  taken  from  one  of  these  hooks.  Examination  of  the  Ijody 
disclosed  that  the  lungs  Avere  free  from  Avater;  that  sand  Avas 
contained  in  her  nostrils,  that  her  lips  were  of  a  violet  color, 
and  that  there  Avere  no  bruises  upon  the  body,  or  any  indication 
of  violence.  Dr.  Candiani,  the  physician  Avho  examined  her  at 
the  morgue  during  the  coroner's  inquest,  testified  that  the  indi- 
cations showed  that  she  died  from  asphyxiation — tluit  is  to  say, 
on  being  submerged  she  closed  her  mouth,  tliereby  excluding 
Avater  from  the  lungs,  resulting  in  aspliyxiation ;  and  that  the 
body  had  the  appearance  of  having  been  in  tlie  Avater  a  sliort 
time  only — from  tAA'o  to  four  or  five  hours.  ^Irs.  Cox  Avas 
about  thirty-seven  years  of  age,  stout  build.  Aveighing  one  iiun- 
(Ired  and  eighty-five  pounds  and  upward.  The  jury  Avere  taken 
to  vieAV  the  place  Avhere  lier  body  Avas  found.  During  the  course 
op  the  trial  the  record  of  the  coroner's  inquest  Avas  offered  in 
evidence  bv  the  defendant  for  tlie  purpose  of  shoAving  that  death 
Avas  the  result  of  suicide,  there  being  a  clause  in  the  policy 
voiding  it  if  death  Avas  so  occasioned,  and,  upon  objections  in- 
terposed thereto,  it  Avas  rejected  by  the  court.  The  defendant 
also  oft'ered  in  evidence  proofs  of  ^Irs.  Cox's  deatli,  submitted 
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by  J.  H.  Bridgxford,  scribe  of  the  local  lodge,  to  the  Supreme 
Executive  Council,  with  a  copy  of  the  coroner's  record  attached 
thereto,  whereupon  objection  was  again  made  to  the  introduc- 
tion of  such  record,  but  not  as  to  the  other  proofs,  and,  defend- 
ant's counsel  being  unwilling  to  segregate  it  therefrom,  the 
whole  was  rejected.  At  the  close  of  plaintiff's  case,  and  again 
at  the  close  of  the  testimony,  the  defendant  moved  for  a  non- 
suit, which  motion  was  in  each  instance  denied.  Defendant 
also  requested  the  court  to  direct  the  jury  to  fmd  a  verdict  for 
defendant.  This  was  also  refused,  and,  the  verdict  and  judg- 
ment being  for  plaintiff,  the  defendant  appeals. 

y(i!>  ^  r^YiQ  first  question  of  vital  importance  presented  is  re- 
specting the  admissibility  of  the  record  of  the  coroner's  inquisi- 
tion super  visum  corporis  as  independent  evidence  to  show  the 
fact  of  suicide.  The  contention  of  counsel  is  that  defendant 
was  entitled  to  have  it  go  to  the  jury,  not  as  conclusive  evidence 
of  the  fact,  but  along  with  the  other  evidence  bearing  upon  the 
subject,  for  their  consideration.  Anciently,  the  office  of  coro- 
ner was  of  great  dignity,  and  exercised  by  persons  of  higli 
authority,  as  well  as  by  those  in  lesser  degree  and  station. 
Blackstone  says:  "There  are  also  particular  coroners  for  every 
county  of  England,  usually  four,  but  sometimes  six,  and  some- 
times fewer.  This  office  is  of  equal  antiquity  with  the  sheriff, 
and  was  ordained  together  with  him  to  keep  the  peace  when  the 
earls  gave  up  the  wardship  of  the  county.  He  is  still  chosen 
by  all  the  freeholders  in  the  county  court" :  1  Blackstone's  Com- 
mentaries, *34:7.  As  ascertained  in  great  measure  from  the 
statute  (4  EdAvard  I.  de  officio  coronatoris),  the  powers  and 
duties  of  the  coroner  are  both  judicial  and  ministerial,  his  judi- 
cial authority  extending  to  inquiries  touching  the  manner  of 
death  of  any  person  slain,  or  dying  suddenly  or  in  prison, 
which  must  be  super  visum  corporis;  and  also  to  inquiries  re- 
specting treasure  trove  and  sliipwrcek.  His  ministerial  office 
is  only  as  the  sheriff's  substitute :  1  Blackstone's  Commentaries, 
*34:9;  2  Bacon's  Abridgment,  428.  A  coroner's  court  in  Eng- 
land is  a  court  of  record,  and  upon  a  finding  of  felo  de  se  the 
executor  or  administrator  may  remove  tlic  inquest  of  office  into 
the  court  of  the  king's  bench,  and  traverse  it;  for  it  is  said:  '"It 
would  be  hard  that  he  should  be  concluded  by  an  inquisition, 
which  is  nothinu  more  than  an  inquest  of  office,  taken  behind 
liis  l)ack":  Starkie  on  Evidence,  10th  cd.,  *404;  7  Am.  &  Eng. 
Yav-x.  of  Law,  2d  ed..  G04 :  1  Hale's  Pleas  of  the  Crown.  41<i, 
417-  Garnett,  v.   Ferrand,  G  Barn,  ii'   C.   Gil.     In  tlie  United 
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States  they  are  generally  denominated  courts  of  inferior  juris- 
diction, and  not  of  record :  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
60-i ;  but  in  this  state  the  organic  act  does  not  so  much  as  dignify 
the  office  with  any  judicial  functions  whatever:  Const.,  art.  6, 
sec.  6 ;  art.  ^'^  7,  sees.  1,  9.  In  the  case  of  a  felo  de  se,  under 
the  old  law  his  goods  and  chattels  were  forfeited  to  the  king, 
and  his  body  was  given  over  to  an  ignominious  burial,  these  re- 
sultant features  giving  the  inquisition  the  semblance  of  an  ac- 
tion in  rem,  which  determined  the  status  both  of  the  person  of 
the  deceased  and  of  his  goods  and  chattel?.  So  it  has  come  to 
be  held  in  England  that  inquisitions  postmortem  are  admissible' 
as  evidence  of  the  status,  but  not  conclusive :  Sergcson  v.  Sealey,- 
2  Atk.  412;  Starkic  on  Evidence,  10th  ed.,  *106;  1  Greenleaf 
on  Evidence,  15th  ed.,  sec.  556.  A  like  rule  has  been  promul- 
gated in  some  of  the  states  of  the  Union,  based  upon  the  rea- 
soning that  gave  rise  to  it  in  the  country  of  its  nativity :  United 
States  Life  Ins.  Co.  v.  Yocke,  129  111.  557,  22  X.  E.  467;  Pyle 
v.  Pyle,  158  111.  289,  41  X.  E.  999;  Grand  Lodge  v.  Wieting, 
168  ill.  408,  61  Am.  St.  Rep.  123,  48  N.  E.  59;  Supreme  Lodge 
V.  Fletcher,  78  Miss.  377,  28  South.  872,  29  South.  523 ;  Metz- 
radt  V.  Modern  Brotherhood,  112  Iowa,  522,  84  X.  W.  498. 

The  leading  case  is  perhaps  the  first  cited — United  States 
Life  Ins.  Co.  v.  Vocke,  129  111.  557,  22  X.  E.  467— which  bases 
the  rule,  not  upon  the  ground  that  the  coroner  acts  in  a  judicial 
capacity,  for  the  organic  act  of  the  state  of  Illinois  deprived 
him  of  any  such  power,  but  for  the  reason  that  the  inquisition 
is  made  by  a  public  officer,  acting  under  the  sanction  of  an  of- 
ficial oath  in  the  discharge  of  a  public  duty  enjoined  upon  him, 
and  returned  to  and  filed  in  the  office  of  the  clerk  of  the  circuit 
court,  as  required  by  law;  Mr.  Justice  Baker,  in  his  concurring 
opinion,  affirming  that  such  an  inquisition  thereby  became  a 
record  of  the  circuit  court,  and  as  such  is  competent  as  testi- 
mony. This  authority  is  apt  under  our  constitution  as  well,  in 
so  far  as  it  discards  the  idea  that  a  coroner's  inquest  is  judicial  in 
character.  Lender  our  statute  the  coroner  has  power,  when  in- 
formed that  a  person  has  been  killed  or  dangerously  wounded 
by  another,  or  has  suddenly  died  under  such  circumstances  as 
to  afford  a  reasonable  ground  to  suspect  that  his  death  has  been 
occasioned  by  criminal  means,  or  has  committed  suicide,  to  in- 
quire, by  the  intervention  of  a  jury,  into  the  cause  of  the  death 
or  wound,  and  to  perform  the  **''^  other  duties  incidental  thereto 
in  the  manner  prescribed  by  statute:  Bellinger  &  Cotton's 
Annotated    Codes  and    Statutes,  sec.  1045.     His    duty  re(]uires 
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liim  to  go  to  the  place  where  the  dead  or  wounded  person 
is,  and  summon  six  qualified  persons  to  serve  as  Jurors, 
whoste  duty  it  beceomes,  on  being  sworn,  to  inquire  who  the 
person  was,  and  when,  where  and  by  what  means  he  came 
to  his  death  or  was  wounded,  as  the  case  may  be,  and  into 
the  circumstances  attending  the  death  or  wounding,  and  give  a 
true  verdict  therein  according  to  the  evidence  offered  or  arising 
from  the  inspection  of  the  body.  He  must  subpoena  and  exam- 
ine as  witnesses  every  person  who,  in  his  opinion,  has  knowl- 
edge of  the  material  facts;  also  a  surgeon  or  physician,  who 
must  inspect  the  body,  and  give  a  professional  opinion  as  to  the 
cause  of  death  or  wound;  and,  for  the  purpose  of  compelling 
such  witnesses  to  attend  and  testify,  or  punishing  them  for  dis- 
obedience, he  is  to  be  deemed  a  magistrate.  The  testimony  of 
the  witnesses  and  the  verdict  must  be  reduced  to  writing.  If 
the  jury  find  that  a  crime  has  been  committed,  the  coroner 
must  forthwith  deliver  the  testimony  and  verdict  to  a  magis- 
trate; but,  if  they  do  not  so  find,  he  must  return  the  same  to 
the  clerk  of  the  county  court;  and,  if  the  verdict  also  charge  a 
person  with  the  commission  of  the  crime,  the  magistrate  is  im- 
mediately to  issue  a  warrant  for  the  arrest  of  such  person  as  on 
an  information,  and,  when  brought  before  him,  to  examine  into 
the  charge  contained  in  the  verdict :  Bellinger  &  Cotton's  Anno- 
tated Codes  and  Statutes,  sec.  1683-1G90.  According  to  thi^ 
procedure,  if  the  jury  do  not  find  that  a  crime  has  been  com- 
mitted, the  testimony  and  verdict  must  be  returned  to  the 
clerk  of  the  county  court,  which,  under  the  constitution,  is  a 
court  of  record.  This  would  perhaps  include  a  verdict  that 
death  was  self-inflicted,  so  that  we  have  almost  a  parallel  with 
the  Illinois  case. 

However,  it  seems  to  us  that  that  case  and  those  that  follow 
it  proceed  upon  an  erroneous  principle.  Such  a  document,  be- 
fore it  can  be  admissible  under  any  of  the  older  authorities, 
must  be  judicial  in  character,  and  we  cannot  tliink  tliat  the 
mere  fact  that  it  is  required  to  be  returned  to  and  filed  with 
the  clerk  of  a  court  of  record  endows  it  with  that  vitality.  ]\[r. 
^'^^  Starkie's  classification  of  judicial  documents  is:  1.  Judg- 
ments, decrees,  and  verdicts;  and  2.  Inquisitions,  depositions, 
and  examinations  taken  in  the  conrse  of  a  judicial  proceeding. 
A  third  includi'S  writs,  warrants,  pleadings,  etc.  Of  inquisi- 
tions he  then  savs:  "Such  inquests  as  are  of  a  public  nature, 
and  taken  under  competent  authority,  to  ascertain  a  matter  of 
public  interest,  arc,  upon  principles  already  announced,  admis- 
sible in  evidence  asfainst  all  the  world.     They  are  very  analo- 
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gous  to  adjudications  in  rem,  being  made  on  l)chalf  of  the  pub- 
lic. Xo  one  is  properly  a  stranger  to  them,  and  all  who  can  be 
affected  by  them  usually  have  the  power  of  contesting  them": 
Starkie  on  Evidence,  10th  eel.,  *316,  403,  404.  We  have  seen 
that  when  suicide  was  involved  it  was  susceptible  of  traverse 
under  the  English  system  in  the  court  of  the  king's  bench,  and 
had  legitimate  sanction  of  a  judicial  proceeding  in  every  stage 
of  its  progress  and  development;  and  Greenleaf  does  not  an- 
nounce a  diiferent  doctrine.  Xow,  it  cannot  be  said  that  a 
coroner's  inquest  under  our  system  has  the  sanction  or  is  taken 
in  the  course  of  any  judicial  proceeding;  much  less  that  it  is  of 
judicial  impress.  The  verdict  of  the  jury,  if  no  crime  is  found 
to  have  been  committed,  is  merely  returned  into  a  court  of 
record,  with  no  power  of  revision  or  approval.  If  a  crime  has 
been  committed,  and  a  person  is  charged  therewith,  the  verdict 
serves  as  an  information,  upon  which  a  magistrate  may  issue  a 
warrant  of  arrest,  and  examine  him  touching  the  charge;  but 
the  inquisition  has  no  probative  value  in  that  proceeding  even, 
so  that  it  is  wholly  extrajudicial,  and,  within  itself,  is  void  of 
sll  the  essential  qualities  that  go  to  make  it  independent  evi- 
dence of  homicide,  self-inflicted.  This  view  is  supported  by 
abundant  authority,  and  we  believe  it  to  be  founded  upon  correct 
leo"al  principles :  Germania  Life  Ins.  Co.  v.  Eoss-Lewin,  24 
Colo.  43,  65  Am.  St.  Eep.  215,  51  Pac.  488;  ^Yasey  v.  Trav- 
elers' Ins.  Co.,  126  Mich.  119,  85  X.  W.  459;  State  v.  Cecil 
Countv  Commrs.,  54  Md.  426;  Union  Cent.  Life  Ins.  Co.  v. 
Hollowell,  14  Ind.  Ap.  611,  43  X.  E.  277;  In  re  Ralston,  9 
Pa.  Dist.  Rep,  514.  The  record  of  the  inquest  was,  therefore 
properly  rejected. 

'^"^^  2.  The  next  question  relates  to  the  refusal  to  admit  in 
evidence  the  proofs  of  death  as  a  whole,  which  is  assigned  as 
error.  A  by-law  of  the  defendant  provides  tliat  upon  the  death 
of  the  assured  the  lodge  of  which  he  was  a  member  shall  at  once 
notifv  the  Supreme  Executive  Council,  giving  tlie  name  of  the 
deceased  member,  the  number  of  his  certificate,  and  shall  furn- 
ish upon  blanks  provided  for  that  purpose  full  and  satisfactory 
nroofs  of  death.  The  blank  forms  furnished  by  the  supreme 
lodo-e  require  that  in  case  of  a  voluntary  or  mysterious  death  a 
dulv  authenticated  copy  of  the  coroner's  inquest,  under  his 
hand,  must  accompany  the  proofs.  It  is  undoubtedly  a  well- 
estahlished  nde  of  law  that  the  record  of  a  coroners  inquest  at- 
tached to  proofs  of  death  made  by  the  beneficiary  or  his  agent, 
in  conformity  to  blanks  furnished  bv  tlie  company,  is  admissible 
in  evidence,  "^ along  with  such  proofs,  upon  the  ground  that  it 
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contains  admissions  of  the  beneficiary  against  liis  interest  as  to 
the  cause  of  death :  Insurance  Co.  v.  Xewton,  23  Wall.  32 ;  In- 
surance Co.  V.  Higginbothani,  95  U.  S.  380;  Keels  v.  Mutual  K. 
F.  Life  Assn.,  29  Fed.  198;  Sharland  v.  Washington  Life  Ins. 
Co.,  101  Fed.  20G,  41  C.  C.  A.  307;  Hart  v.  Fraternal  Alliance, 
108  Wis.  490,  84  X.  W.  851;  Walther  v.  Mutual  Life  Ins.  Co., 
65  Cal.  417,  4  Pac.  413.  But  the  rule  can  have  no  application 
where  such  proofs  are  furnislied  by  the  company's  agent.  When 
thus  furnished,  nothing  contained  therein,  unless  subscribed  by 
the  beneficiary  or  his  agent,  or  at  least  with  his  express  or  im- 
plied sanction,  can  operate  as  an  admission  on  his  part,  and 
against  his  interest.  Such  declarations,  from  their  very  nature, 
must  necessarily  be  self-serving,  and  could  hardly  fail  to  be  con- 
ducive of  abuse  or  injustice.  By  section  127  of  the  by-laws  of 
the  order,  it  is  made  the  duty  of  the  subordinate  lodge  of  which 
the  deceased  was  a  member  to  notify  the  Supreme  Executive 
Council  of  his  death  in  the  manner  therein  designated,  and  no 
duty  seems  to  have  been  cast  upon  the  claimant  to  furnish  proofs 
of  death  as  a  prerequisite  to  maintain  an  action  upon  the  certi- 
ficate. The  subordinate  lodge  is  thereby  made  the  agent  of  the 
executive  council,  for  whom  it  acts  in  furnishing  ^'■*  proofs  of 
death,  and  not  for  the  claimant :  Anderson  v.  Supreme  Council, 
135  X.  Y.  107,  31  X.  E.  1092;  Supreme  Council  v.  Boyle,  IQ 
Ind.  App.  301,  37  X.  E.  1105.  The  death  of  Mrs.  Cox  being 
admitted,  the  object  of  introducing  such  proofs  in  behalf  of  the 
defendant  was  solely  to  show  the  manner  of  her  deatli,  it  hav- 
ing been  alleged  as  a  defense  that  it  was  the  result  of  her  own  act. 
As  we  have  seen,  the  record  of  the  coroner's  inquest  is  not  leg- 
itimate evidence  for  that  purpose,  and  it  is  not  rendered  admis- 
sible because  it  is  sought  to  be  introduced  along  wdth  the  other 
proofs  of  death  made  up  by  the  agent  of  the  defendant,  and 
could  in  no  way  bind  the  plaintiff  as  an  admission  touching  the 
manner  of  death.  The  record  was  therefore,  not  proper  for  the 
consideration  of  the  jury,  although  it  constituted  a  part  of  the 
proofs,  there  being  no  controversy  as  to  the  fact  of  death : 
Royal  Arcanum  v.  Brashears,  89  uh.  625,  73  Am.  St.  Rep.  244, 
43"Atl.  866. 

3.  It  is  further  insisted  that  a  nonsuit  should  have  been 
granted  upon  defendant's  motion  therefor,  or  that  the  court 
should  have  directed  a  verdict  in  favor  of  the  defendant,  as  re- 
quested. As  to  this  we  are  clearly  of  the  opinion  that  there  was 
sufficient  evidence  adduced  to  justify  the  court  in  letting  the 
case  go  to  the  jury.     The  burden  of  proof  was  with  the  defend- 
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ant  to  establish  suicide,  and  this  it  has  not  done  by  snch  clear 
and  convincing  evidence,  void  of  dispute  and  controversy,  as 
to  warrant  the  court  in  directing  a  verdict  in  its  favor. 

4.  There  is  a  presumption  that  death  is  the  result  of  natural 
causes,  which  inures  to  the  benefit  of  the  plaintiff,  and  should, 
as  the  first  step,  be  satisfactorily  overcome  before  the  defend- 
ant could  have  a  verdict. 

5.  Again,  the  defendant  is  called  upon  to  counterbalance  by 
such  cogent  and  convincing  proofs  any  testimony  adduced  tend- 
ing to  establish  death  from  natural  causes  that  there  could 
not  reasonably  he  two  opinions  touching  the  result;  for,  if  it 
were  otherwise,  it  would  be  an  invasion  of  the  province  of  the 
jur}^  to  take  the  case  from  them.  The  'question  here,  then,  is 
the  one  stated  by  the  court  in  the  case  of  Sovereign  Camp  v, 
Haller,  24  Ind.  App.  108,  56  X.  E.  255 :  Are  the  facts  proven 
^''^  such  as  to  exclude  any  other  reason al^le  inference  than  that 
the  assured  voluntarily  took  her  own  life?  And  this  we  must 
answer  in  the  negative.  For  cases  of  marked  analogy  support- 
ing this  view,  see  Beckett  v.  Northwestern  etc.  x\ssn.,  67  Minn. 
298,  69  N.  W.  923 ;  Eoyal  Arcanum  v.  Brashears,  89  Md.  624, 
73  Am.  St.  Eep.  244,  43  Atl.  866;  Goldschmidt  v.  Mutual  Life 
Ins.  Co.,  12  K.  Y.  Supp.  866,  58  Hun,  611;  Travelers'  Ins.  Co. 
v.  Nitterhouse,  11  Ind.  App.  155,' 38  N.  E.  1110;  Stephenson 
v.  Bankers'  Life  Assn.,  108  Iowa,  637,  79  X.  W.  459;  Metz- 
radt  V.  Modern  Brotherhood,  112  Iowa,  522,  84  N.  W.  498; 
Home  Ben.  Assn.  v.  Sargent,  142  U.  S.  691,  12  Sup.  Ct.  Eep. 
332;  Ingersoll  v.  Knights  of  Golden  Eule,  47  Fed.  272.  It 
cannot  be  said  that  the  evidence  introduced  has  but  one  ten- 
dency, and  that  pointing  to  self-destruction  by  the  deceased. 
It  is  somewhat  in  conflict,  to  say  the  least,  and  different  minds 
may  reasonably  come  to  different  conclusions  as  to  whether  tlie 
act  was  her  own,  whether  sane  or  insane,  or  whether  it  was  the 
result  of  apoplexy  or  sudden  sickness,  causing  her  to  fall  into 
the  water  where  she  was  found. 

6.  The  court  instructed  the  jury,  among  other  things,  as  fol- 
lows: "One  of  the  defenses  in  this  case  is  that  the  deceased, 
Capitola  Blanche  Cox,  committed  suicide,  and  you  are  in- 
structed that  this  is  an  affirmative  defense  set  up  by  defendant, 
and  the  burden  is  upon  the  defendant  to  establish  same  to  your 
satisfaction  by  a  preponderance  of  the  testimony.  When  a  per- 
son is  found  dead  from  unexplainable  causes,  the  presumption 
is  that  his  death  was  natural  or  accidental,  if  notliing  appears 
to   the  contrarv.     Self-destruction  is   contrarv   to   the   general 
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conduct  of  mankind.  The  plaintiff  is  therefore  entitled  to  re- 
cover, unless  the  evidence  introduced  has  overcome  this  pre- 
sumption, and  satisfied  you  that  death  was  voluntary.  The 
presumption  of  law  is,  in  the  absence  of  any  evidence  as  to  the 
cause  of  death,  that  it  happened  from  natural  causes,  and  that 
such  death  did  not  arise  from  self-destruction;  and  in  this  case, 
if  there  was  no  proof  as  to  the  cause  or  manner  of  death  of 
Mrs.  Cox,  or  if  the  evidence  as  to  whether  her  death  was  caused 
by  accident  or  natural  causes,  and  not  by  her  own  hands,  was 
*^'**  e^■enly  balanced,  you  would  find  in  favor  of  this  presump- 
tion. But  this  is  only  a  disputable  presumption,  and  if,  from  all 
the  evidence  in  the  case,  you  find  by  the  preponderance  thereof 
that  she  came  to  her  death  by  her  own  hands,  whether  she  was 
sane  or  insane,  you  must  find  for  defendant."  Exception  was 
taken  to  this  instruction  on  account  of  the  use  of  the  words 
"unexplainable"  and  '•'satisfied."  It  is  suggested  that  Mrs.  Cox 
was  not  found  dead  from  unexplainable  causes;  but  it  is  mani- 
fest the  term  was  employed  by  the  trial  court  to  define  the 
presumption  alluded  to,  and  it  was  left  to  the  jury  to  say 
whether  there  was  any  proof  as  to  the  cause  or  manner  of  her 
death. 

7.  It  is  also  suggested  that  the  term  "satisfied"  is  a  much 
stronger  one  than  should  have  been  employed  in  that  relation, 
signifying,  as  it  does,  to  settle  certainly,  or  fix  permanently, 
what  was  before  uncertain,  doubtfiil,  or  disputed.  It  must  bo 
construed,  however,  in  the  sense  in  which  it  was  used.  The 
court  explained  previously  that  the  burden  of  proof  as  to  the 
fact  of  suicide,  if  it  existed,  was  with  the  defendant,  and  this 
it  must  estal)lish  to  the  satisfaction  of  the  jury  by  a  prepon- 
derance of  the  testimony.  To  be  "satisfied"  by  a  preponderance 
of  the  evidence  and  to  be  "satisfied"  in  the  general  sense  arc 
entirely  difl'erent  conditions  of  the  mind,  and  the  term  was, 
as  clearly  indicated  by  the  court,  employed  in  the  former  sense. 

8.  But  the  more  serious  objection  seems  to  l>e  that  the  court 
should  not  liave  instructed  at  all  as  to  the  presumption  of 
death  from  natural  causes,  affirming  that  there  was  sufficient 
testimony  otherwise  bearing  on  the  issue  from  wliich  the  jury 
should  have  made  up  their  verdict;  and  citing  Sackberger  v. 
National  Grand  Lodge,  73  Mo.  App.  38.  In  the  ease  at  bar  the 
evidence  is  not  sucli  as  to  explain  or  to  indicate  with  such 
probability  how  the  body  of  the  deceased  came  to  be  in  the 
water  as  found  as  to  render  the  presumption  unavailable  in 
determining  the  cause  of  death.     She  was  found  in  the  water, 
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but  no  one  saw  her  go  in,  and  how  she  came  to  l)e  there — 
Avhether  of  her  own  accord  or  by  another  cause — no  one  can 
positively  say  from  the  testimony;  hence  the  presumption  l)e- 
comes  ^"^"^  a  pertinent  factor  in  deteriiiining  the  cause,  and,  we 
think,  was  properly  submitted  to  the  Jui^/  in  aid  of  tlieir  delib- 
erations. The  instruction  is  in  accord  with  rule  120  of  Lawson 
on  Presumptive  Evidence,  576,  and  has  the  support  of  Graves 
V.  Colwell,  90  111.  G12.  These  considerations  aMirm  the  Judg- 
ment of  the  trial  court,  and  such  is  the  order  of  this  court. 


CORONER'S    INQUEST    AS    EVIDENCE. 

I.     Civil  Actions. 

a.  On  Insurance  Policies. 

1.  Inquest  Held  Admissible. 

2.  Inquest  Held  Inadmissible. 

b.  Personal  Injury  Cases. 

c.  Irregular  Verdict. 

II.     Cases  of  Homicide. 

a.  The  Verdict. 

1.  Reasons   for  Inadmissibility. 

2.  Binding  on  Accused. 

b.  Minutes  of  the  Proceedings. 

c.  Proces  Verbal. 

d.  Evidence   Given   at  the   Inquest. 

1.  When  Given  by  the  Defendant. 

A.  As  Witness. 

B.  As  Accused. 

2.  Voluntary  Statements. 

A.  What  so   Considered. 

B.  Effect    of    Oath. 

0.    Presumption  and  Proof. 

D.  Introduction    of   Part    Thereof. 

E.  Presumed  Favorable  to  Defendant. 

3.  Where   Given  by  Witnesses. 

A.  When  Admissible. 

B.  Weight  of  Such  Evidence. 

4.  Use    for   Impeachment. 

A.  Depositions  and  Statements. 

B.  Parol. 

C.  Defendant  may  be  Impeached. 

e.  Parol  Evidence. 

1.  General    Rule. 

2.  Regularity  of  Proceedings. 

3.  Where  Testimony  not  Reduced  to  Writing. 

I.     Civil    Actions. 
a.     On  Insurance  Policies. 
1.     Inquest  Held  Admissible.— The  right  to  introduce  the  coroner's 
inquest   as    evidence    in    civil   suits    has    arisen    most    often    in    that 
class   of   cases   dealing   with   insurance    policies   and   beneficiarv   cer- 
tificates,  one   of  the   terms   of   which   proviiles   against    any   payment 
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being  made  thereunder,  in  case  of  the  death  of  the  deceased  by  his 
own  hands'. 

In  this  connection  there  are  two  views,  one  holding  it  admissible, 
the  other  inadmissible.  The  former  is  supported  by  the  weight  of 
authority:  Grand  Lodge  v.  Wieting,  168  111.  408,  61  Am.  St.  Ecp. 
123,  48  N.  E.  59,  citing  1  Greenleaf  on  Evidence,  sec.  556;  Starkie 
on  Evidence,  sec.  404;  United  States  Life  Ins.  Co.  v.  Vocke,  129  111. 
557,  22  N.  E.  467.  In  this  latter  ease,  which  is  also  cited  as  United 
State  Life  Ins.  Co.  v.  Kielgast,  the  court  said:  "It  will  be  ob- 
served that  the  evidence  of  all  witnesses  examined  before  the 
coroner  is  required  to  remain  in  his  office,  while  the  inquest  must 
be  sealed  up  and  returned  to  the  clerk  of  the  circuit  court  of  the 
county,  where  it  shall  be  filed.  Thus  the  inquest  becomes,  by  force 
of  the  statute,  a  record  of  the  circuit  court  — a  public  record  of 
the  county  where  the  inquest  is  held.  It  is  a  record  containing 
the  results  of  a  public  inquiry,  made  by  a  public  officer  under  au- 
thority of  law,  relating  to  matters  in  which  the  public  have  an  in- 
terest. Shall  it  be  held  that  a  public  record  of  this  character  shall 
not  be  evidence,  in  a  judicial  proceeding,  tending  to  prove  the  facts 
found  to  be  true  on  the  face  of  such  record?  We  are  not  prepared 
to  adopt  a  rule  of  that  kind,  moreover,  we  believe  the  weight  of 
authority  to  be  in  favor  of  the  admission  of  such  evidence."  See, 
also,   Daly  v.   Dimock,   55  Conn.   579,   12   Atl.   405. 

While  admissible,  it  is,  however,  not  conclusive,  being  only  prima 
facie  of  the  facts  found:  United  States  Life  Ins.  Co.  v.  Vocke,  129 
111.  557,  22  N.  E.  467;  Pyle  v.  Pyle,  158  111.  289,  41  N.  E.  999;  Fein 
v.  Covenant  etc.  Assn.,  60  111.  App.  274;  Metzradt  v.  Modern  Brother- 
hood, 112  Iowa,  522,  84  N.  W.  498;  Supreme  Lodge  v.  Fletcher,  78 
Miss.  377,  28  South.  872,  29  South.  523;  Sergeson  v.  Sealey,  2  Atk. 
412.  See,  also,  Walther  v.  Mutual  Life  Ins.  Co.,  65  Cal.  417,  4 
Pac.  413;  Ins.  Co.  v.  Newton,  22  Wall.  32;  Insurance  Co.  v.  Hig- 
giubotham,  95  U.   S.  380. 

2.  Inquest  Held  Inadmissible.— The  principal  case,  Cox  v.  Royal 
Tribe,  42  Or.  365,  71  Pac.  73,  is  opposed  to  this  line  of  decisions, 
as  is  also  Germania  Life  Ins.  Co.  v.  Eoss  Lewin,  24  Colo.  43,  65 
Am.  St.  Eep.  215,  51  Pac.  488,  a  strong  case.  In  the  course  of  the 
opinion.  Chief  Justice  Iloyt  said:  "It  is  claimed  that  inquisitions 
by  coroners  were  admissible  in  evidence  at  common  law,  and  hence 
are  now  admissible  in  jurisdictions  where  the  common-law  rule  has 
not  been  changed  by  statutes,  and  the  following  cases  are  cited  in 
support  of  this  contention:  United  States  Life  Ins,  Co.  v.  Vocke, 
129  111.  557,  22  X.  E.  467;  Pyle  v.  Pyle,  158  111.  289,  41  N.  E.  999; 
Walther  v.  Mutual  Life  Ins.  Co.,  65  Cal.  417,  4  Pac.  413. 

"The  English  rule,  however,  grew  out  of  the  fact  that  the  in- 
quisition w.as  a  judicial  proceeding,  authorized  by  statute,  and  made 
the   source   of   title   of  the   king  for   lands   escheating  to   the  govern- 
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ment;    and   lienee,   were   analogous   to   proceedings   in    rem,   but    this 

reason  is  without  force  under  our  system   of  government No 

attempt  has  since  been  made  to  confer  judicial  power  upon  coroners 
in  this  state;  hence,  the  inquest  sought  to  be  introducdl  in  thi* 
case  was  extrajudicially  taken,  and  should  have  been  excluded 
under  the  rule  laid  down  by  Professor  Greenleaf:  1  Greenleaf  on 
Evidence,  see.  556. 

"It  is  true  that  a  contrary  conclusion  has  been  reached  in  thei 
state  of  Illinois,  under  statutes  quite  similar  to  our  own,  but  those 
cases  were  decided  since  the  statutes  were  adopted  here,  and  for 
this  reason  the  rule  does  not  prevail,  that  in  adopting  a  statute 
of  a  sister  state,  we  take  it  with  the  construction  theretofore  put 
upon  it  by  the  courts  of  that  state.  For  this  reason  the  Illinois 
decisions  are  persuasive  merely,  and  not  controlling. ' '  See  the 
distinction  made  herein  between  this  case  and  Walther  v.  Mutual 
Life  Ins.  Co.,  Go  Cal.  417,  4  Pac.  413,  and  Insurance  Co.  v.  Xewton, 
22  Wall.  32.  For  other  cases  in  which  such  evidence  has  been 
excluded  see  State  v.  County  Commrs.,  54  Md.  426;  Goldschmidt  v. 
Mutual  Life  Ins.  Co.,  102  N.  Y.  486,  7  N.  E.  408,  reversing  33  Hun, 
441. 

b.  Personal  Injury  Cases.— The  question  of  the  admissibility  of 
this  kind  of  evidence  has  also  arisen  in  regard  to  personal  injury 
cases,  and  it  is  held  that  while  the  cause  of  death  may  be  shown, 
negligence  may  not,  as  that  is  extraneous  to  the  province  of  tlie 
inquest:  Chicago  etc,  Ky.  Co.  v.  Staff,  46  111.  App.  499;  Lake  Shoie 
etc.  Ey.  Co.  v.  Taylor,  46  111.  App.  506;  Cox  v.  Chicago  etc.  Ey. 
Co.,  92  111.  App.  15.  In  the  former  of  these  cases  the  reason  there- 
for is  thus  expressed:  "To  permit  the  conclusions  of  a  coroner's 
jury,  imputing  negligence  and  casting  the  blame  for  tlio  death 
of  an  individual  upon  a  party  who  was  in  nowise,  save  as  one  of  the 
human  beings  of  the  world,  a  party  to  its  proceedings,  and  had 
neither  voice  in  the  selection  of  the  triers  nor  opportunity  to  place 
before  them  aught  that  might  tend  to  show  his  own  innocence, 
is  to  condemn  one  unheard,  and  to  violate  the  most  fundamental  of 
all  principles  applicable  to  proceedings  in  courts  of  justice." 

Depositions  taken  upon  the  inquest  are  not  admissil:)le,  liowevcr: 
Pittsburg  etc.  Ey.  Co.  v.  McGrath,  115  HI.  172,  3  X.  E.  439;  Lake 
Shore  etc.  Ey.  Co.  v.  Taylor,  46  111.  App.  506. 

c.  Irregular  Verdict. — The  report  of  a  coroner  not  based  on  the 
verdict  of  a  jury  regularly  impaneled  is  not  admissible  in  evidence: 
National  Union  v.  Thomas,  10  App.  D.  C.  277.  So  a  paper  purport- 
ing to  be  a  finding  that  the  insured  committed  suicide,  signed  bv 
the  coroner  of  St.  Louis,  but  lacking  the  essentials  of  an  inquisition 
under  the  statutes  of  Illinois  or  at  common  law,  as  where  no  jurv 
was    impaneled,    cannot    be    introduced    in    an    Illinois    court,    when 
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the  statutes  of  Missouri  are  not  offered  to  show  its  competency:  Na- 
tional Gross  Loge  etc.  v.  Jung,  65  111.  App.  313. 

II.     Cases   of   Homicide. 

a.  The  Verdict. — While  a  prisoner  cannot  be  tried  vipon  a  cor- 
oner's inquisition,  finding  him  guilty  of  murder,  which  ean  be  done 
only  by  following  the  method  prescribed  by  law,  as  on  presentment 
by  the  grand  jury:  State  v.  Powell,  7  N.  J.  L.  2-14;  it  becomes 
necessary  to  determine  the  admissibility  and  force  of  the  verdict  and 
proceedings  of  the  inquest  as  evidence,  and  also  the  statements  and 
testimony  there  given,  when  attempted  to  be  used  on  a  trial  of 
the    case. 

1.  Reasons  for  Inadmissibility. — The  only  object  and  result  of  a 
coroner's  proceedings  is  to  furnish  prompt  information  which  mav- 
guide  the  officers  of  the  law  in  apprehending  and  prosecuting  those 
who  appear  to  have  been  connected  with  a  supposed  homicide,  and 
by  discovering  the  evidence  by  which  it  may  be  investigated;  aud, 
strictly  speaking,  has  no  legal  effect:  Ealston's  Petition,  9  Pa.  Dist. 
Eep.  514,  30  Pittsb.  Log.  J.,  N.  S.,  410.  The  verdict  and  proceed- 
ings are  therefore  inadmissible  in  evidence;  Smalls  v.  State,  101  Ga. 
570,  28  S.  E.  981;  Colquit  v.  State,  107  Tenu.  381,  64  S.  W.  713; 
Whitehurst  v.  Commonwealth,  79  Va.  556,  in  which  case  the  court 
said:  "To  admit  those  proceedings,  and  a  verdict  thus  arrived  at, 
to  be  used  as  evidence  upon  the  trial,  to  influence,  perhaps  to 
control,  the  verdict  of  the  jury,  would,  in  our  judgment,  lead  tu 
the  subversion  and  final  overthrow  of  the  jury  system;  whilst  in 
nearly  every  case  the  rights  of  either  the  commonwealth  or  the  ac- 
cused   would    be   inevitably   prejudiced." 

2.  Binding  on  Accused. — This  rule  is  binding  also  upon  the  ac- 
cused; so  he  cannot  introduce  the  verdict  of  the  coroner's  jury  tu 
show  that  they  found  he  acted  in  self-defense:  State  v.  Eow,  81 
Iowa,  138,  46  X.   W.   872. 

b.  Minutes  of  the  Proceedings. — In  Lovett  v.  State,  60  Ga.  237, 
it  was  held  that  minutes  of  the  evidence  officially  made  at  a  coroner's 
inquest,  part  of  which  was  given  by  the  prisoner  -himself,  and  the 
rest  by  another  witness,  the  prisoner  testifying  that  it  also  was 
true,  are  admissible  in  evidence.  But  such  minutes  were  held  nut 
admissible  in  Bass  v.  State,  29  Ark.  142;  State  v.  Eow,  81  Iowa, 
138,    46    X.    \V.    872. 

So  the  minutes  df  a  shorthand  stenographer,  taken  on  preliminary 
examination  or  at  ;iu  inquest,  afterward  written  out  by  him,  but 
I'ot  made  under  the  direction  of  the  magistrate  nor  signed  by  the 
witnesses,  are  not  ailmissible  as  records,  but  merely  as  memoranda 
for  the  purpose  of  refreshing  the  memory  of  the  stenographer: 
Eouuds    v.    State,    57    Wis.   45,    14   X.    W.    865.     See,   also,   McLain   v. 
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Commonwealth,   99   Pa.   St.    86;    State   v.   M'Elmnrray,   3   Strob.    (S. 

C.)    33,    in    both    of    which    cases    memoranda    of    the    testimony    of 

witnesses  were  excluded. 

Where  the  minutes  of  the  testimony  are  filed,  and  the  same  are  not 

required  by  law,  a  person  indicted  for  the  killing  of  the  deceased  is 

not    allowed   to   put    in    evidence   the    fact    that    the    testimony    was 

so  filed,  and  that  the  government  afterward  suppressed  it:   Common- 

v/ealth  V.  Eyan,  134  Mass.  223. 

A  copy  of  the   certificate   of  death  purported  to  have   been  made 

by   the   coroner   is   also   inadmissible:    State   v.    Garth,   164   Mo.   553, 

65   S.   W.    275. 

C.  Proces  Verbal. — In  Louisiana,  the  species  of  inquest  known 
as  proces  verbal  is  held  admissible  to  show  death,  and  the  cause 
thereof,  but  the  recital  of  facts  contained  therein,  being  hearsay, 
13  excluded:  State  v.  Duflfy,  39  La.  Ann.  419,  2  South.  184;  State 
v.  Tate,  50  La.  Ann.  1183,  24  South.  592;  State  v.  Baptiste,  108  La. 
234,  32  South.  371.  The  fact  that  a  statute  authorizes  its  use  be- 
fore the  grand  jury  does  not  exclude  it  from  being  used  before  a 
trial  jury:  State  v.  Parker,  7  La.  Ann.  83;  State  v.  Duffy,  39  La. 
Ann.  419,  2  South.  184. 

d.     Evidence  Given  at  the  Inq.uest. 
1.    When  Given  by  the  Defendant. 

A.  As  Witness.— We  now  come  to  a  consideration  of  the  admissi- 
bility of  evidence  given  before  the  coroner  at  the  inquest.  First, 
as  to  the  statements  and  testimony  of  the  defendant  himself.  In 
such  a  case  the  courts  make  a  distinction  between  where  the  de- 
fendant is  not  charged  with,  or  suspected  of  the  commission  of  the 
homicide,   and  where  he  is  so  charged   or  suspected. 

In  the  first  instance,  he  is  merely  a  witness,  and  has  none  of  tho 
rights  or  immunities  of  a  party:  People  v.  Molineux,  IGS  X.  Y. 
264,  61  N.  E.  286,  10  N.  Y.  Ann.  Cas.  256,  where  the  court,  after 
speaking  of  this,  proceeded:  "This  is  the  foundation  of  the  rule 
which  is  now  firmly  established  in  this  state — that  when  a  person 
testifies  at  an  inquest  as  an  accused  or  arrested  party,  his  testi- 
mony cannot  be  used  against  him  upon  a  subsequent  trial  of  an 
indictment  growing  out  of  the  inquest,  unless  his  testimony  has  beea 
voluntarily  given  after  he  has  been  fully  advised  of  all  his  rights 
and  has  been  given  an  opportunity  to  avail  himself  of  them:  People 
v.  Chapleau,  121  N.  Y^  267,  24  N.  E.  469.  The  logical  and  necessary 
corollary  of  that  part  of  the  rule  stated  is  that  when  a  person 
testifies  simply  as  a  witness  and  not  as  a  party,  his  testimony  can 
be  used  against  him  even  though  he  is  afterward  indicted  and  tried 
for  the  commission  of  the  crime  disclosed  by  the  inquest:  Hcndrick- 
son  v.  People,  10  X.   Y.   14,   61   Am.   Dec.   721;    Teuchout   v.   People, 
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41  N.  Y.  7."  To  the  same  effect  are  Epps  v.  State,  102  Ind.  539, 
1  N.  E.  491;  State  v.  Vaigneur,  5  Eich.  (S.  C.)  391.  But  see  State 
V.  Hobbs,  37  W.  Va.  812,  17  S.  E.  380.  See,  also.  People  v.  Mondon, 
103  N.  Y.  211,  57  Am.  Eep.  709,  8  N.  E.  496,  reversing,  38  Hun,  188. 
B.  As  Accused. — In  Teachout  v.  People,  41  N.  Y.  7,  the  cases 
of  Hendrickson  v.  People,  10  N.  Y.  13,  61  Am.  Dec.  721,  People 
V.  Hendrickson,  10  How.  Pr.  155,  and  People  v.  McMahon,  15  N.  Y. 
384,  are  thus  distinguished:  "In  the  first  case  the  prisoner  had 
been  examined  as  a  witness  before  the  coroner,  who  was  conducting 
an  inquiry  into  the  cause  of  death,  but  without  any  charge  having 
been  made  against  the  prisoner,  and  when  he  had  not  been  ap- 
prised that  suspicion  rested  upon  him,  except  so  far  as  the  in- 
terrogatories addressed  to  him  were  calculated  to  suggest  that  tlie 
death  was  caused  by  his  agency.  In  the  latter  case  the  prisoner  was 
in  actual  custody,  as  a  suspected  party  (without  warrant),  and 
was  examined  by  the   coroner  while  in  such   custody  on  oath. 

"In  the  former  case  the  declarations  were  held  admissible;  in 
the  latter  they  were  held  incompetent.  The  precise  distinction 
by  which  the  latter  is  distinguished  is  that  in  the  latter  case  the 
prisoner  stood  before  the  coroner  as  a  party,  in  fact  charged  with 
the  crime,  and  was  there  subjected  to  examination  on  oath  touching 
his  own  guilt  or  innocence.  The  coroner  was  in  such  case  sub- 
stantially in  the  place  of  an  examining  magistrate;  and  the  fact 
that  the  prisoner  was  held  under  an  arrest  made  without  warrant 
could  not  make  his  protection  against  such  an  inquisition  less  im- 
perative." In  that  case — Teachout  v.  People,  41  N.  Y.  7 — state- 
ments made  by  the  prisoner  were  held  admissible,  although  he  knew 
it  was  suspected  that  the  deceased  was  poisoned,  and  that  he  him- 
self would  probably  be  arrested  for  the  crime,  he  being  informed 
by  the  coroner  that  rumors  inplicated  him  and  that  he  need  not 
testify.  In  Wood  v.  State,  22  Tex.  App.  431,  3  S.  W.  336,  the 
court  held  that  if,  when  a  party  is  examined  as  a  witness  before  the 
coroner,  he  is  charged  or  suspected  of  the  crime,  of  which  fact  he  is 
aware,  his  testimony  cannot  be  used  against  him  on  the  trial. 

Where  the  district  attorney,  in  his  summing  up  to  the  coroner's 
jury,  stated  that  he  has  suspected  a  witness  of  the  crime  all  ialong, 
but  had  pretended  to  suspect  another,  so  as  to  lull  the  former  into 
a  sense  of  security  and  get  him  to  testify,  the  status  of  such  wit- 
ness is  not  changed  so  as  to  make  him  a  party  to  the  inquest,  and 
so  render  his  testimony  inadmissible  against  him  upon  a  trial  for 
the  murder:  People  v.  Molineux,  168  N.  Y.  264,  61  N.  E.  286,  10  N. 
Y.    Ann.    Cas.    250. 

The  rule  that  if  the  defendant,  when  testifying  before  the  coroner, 
is  under  arrest,  his  testimony  is  inadmissible,  applies  only  wliere 
he  is  sworn  and  examined,  not  on  his  own  motion,  but  on  the  motion 
01  the  prosecution:  Lyons  v.  People,  137  IlL  602,  27  N.  E.  677. 
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2.    Voluntary  Statements. 

A.  What  so  Considered. — ^Statements,  then,  voluntarily  made  by 
itHe  defendant  at  the  inquest,  are  admissible  against  him  at  the 
trial:  Woolfolk  v.  State,  81  Ga.  551,  8  S.  E.  724;  Davidson  v. 
State,  135  Ind.  254,  34  JST.  E.  972,  citing  Snyder  v.  State,  59  lud. 
105;  Brown  v.  State,  71  Ind.  470;  Epps  v.  State,  102  Ind.  539,  1 
N.  E.  491;  Sage  v.  State,  127  Ind.  15,  27  N.  E.  667;  State  v.  Young, 
119  Mo.  495,  24  S.  W.  1038.  It,  therefore,  becomes  of  the  highest  im- 
portance to  determine  what  confessions,  in  such  cases,  are  deemed 
voluntary. 

In  Hendrickson  v.  People,  10  N.  Y.  13,  61  Am.  Dec.  721,  People 
"V.  Hendrickson,  9  How.  Pr.  155,  it  is  stated  as  the  well-settled  rule  of 
law  that  where  a  witness  answers  questions  tending  to  criminate 
him,  to  which  he  might  have  demurred,  such  answers  are  deemed 
voluntary,  because  he  has  a  right  to  refuse  to  answer  such  questions. 
But  if  he  should  be  compelled  to  answer,  after  claiming  his  privilege, 
it  will  be  deemed  compulsory,  and  not  admissible  against  him.  So, 
if  he  is  told  he  need  not  make  a  statement  tending  to  criminate 
himself,  and  he  nevertheless  does  testify,  it  may  be  introduced  in 
evidence:  State  v.  South,  5  Ohio  Cir,  Ct.  Rep.  94,  3  Ohio  C.  D.  48. 
And  where  he  requests  the  privilege  of  making  a  statement,  in  or- 
der to  cast  the  crime  upon  another,  it  is,  of  course,  voluntary:  State 
V.  Wisdom,  119  Mo.  539,  24  S.  W.  1047. 

In  People  v.  Mondon,  103  N.  Y.  211,  57  Am.  Eep.  709,  8  N.  E. 
496,  reversing  38  Hun,  188,  the  prisoner  was  an  ignorant  Italian 
laborer,  unfamiliar  with  the  English  language,  and,  after  being 
arrested,  was  examined  at  the  inquest  by  the  district  attorney  and 
coroner,  under  oath.  He  was  unattended  by  counsel,  did  not  ap- 
pear to  have  been  informed  of  his  rights,  or  that  he  was  not  bound 
to  answer  questions  tending  to  criminate  him;  and  it  was  held 
•that  to  allow  the  evidence  thus  obtained  at  the  inquest  to  go  m. 
was  reversible  error,  the  court  saying:  "The  evidence  sought  to  be 
exclude  is  not  a  confession,  certainly  not  a  voluntary  confession, 
but  an  oflElcial  examination  on  oath  of  the  prisoner  while  in  custody. ' ' 
And  so  where  the  defendant  was  an  ignorant  German  boy,  who 
was  without  counsel  and  was  not  advised  of  his  right  to  decline  to 
testify,  it  was  held  that  his  testimony  given  at  the  inquest  could 
not  be  used  against  him,  as  to  allow  it  would  be  infringing  the 
constitutional  right  that  no  person  should  be  compelled  to  testify 
against  himself  on  a  criminal  charge:  State  v.  Young,  119  Mo. 
495,  24  S.  W.  1038.  See,  also,  State  v.  O'Brien,  IS  Mont.  1,  43  Pae. 
1091,   44   Pac.   399. 

B.  Effect  of  Oath. — Some  question  has  arisen  as  to  whether  or 
not  the  fact  that  the  prisoner  testified  under  oath  makes  the  con- 
fession   involuntary.     The    better    rule    is    that    it    does    not.     This 
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whole  subject  is  historically  treated  in  State  v.  Oilman,  51  Me.  206, 
and  many  English  and  American  authorities  set  forth.  After  sum- 
ming them  up  the  court  said:  "The  true  test  of  admissibility  in 
this  class  of  cases  is,  was  the  statement  offered  in  evidence  made 
voluntarily,  without  compulsion?  If  this  proposition  be  answered 
in  the  affirmative,  then  the  statement  is  clearly  admissible  in  prin- 
ciple; but  if  not  voluntary,  if  obtained  by  any  degree  of  coercion, 
then  it  must  be  rejected,  as  well  by  the  rules  of  the  common  law 
as    by    positive    constitutional    provision. 

"Does  it  follow  that  because  a  statement  is  made  upon  oath,  ia 
a  proceeding  where  the  circumstances  of  the  commission  of  the 
crime  are  being  investigated,  and  the  person  making  such  state- 
ments is  a  suspected  or  accused  person,  that  it  must  necessarily 
be  involuntarily  made?  May  not  a  man  depose  on  oath  as  freely 
as  he  may  speak  when  unsworn?  And  if  so,  do  his  statements 
become  any  less  reliable  than  when  made  without  the  sanction 
of    an    oath? 

"But  the  argument  is,  that,  as  a  witness,  he  is  sworn  to  state 
'the  truth,  the  whole  truth,  and  nothing  but  the  truth.'  And 
that  the-  impressiveness  of  obligation,  and  the  solemnity  of  the 
occasion,  would  have  a  tendency  to  wring  from  the  party  tluis 
situated  facts  and  circumstances  which  he  is  not  bound  to  disclose, 
and  therefore  can  in  no  just  sense  be  said  to  be  voluntary.  As  a 
general  proposition,  this  may  be  true,  especially  if  the  party  is 
uninformed  with  regard  to  his  rights.  But  when  he  is  fully  apprised 
of  his  rights,  and  informed  that  he  is  under  no  legal  obligation  to 
disclose  any  facts  prejudicial  to  himself,  or  to  give  evidence  against 
himself,  and  then  deliberately  makes  statements  under  oath,  no 
good  reason  is  perceived  why  such  statements  should  not  be  given 
in  evidence  against  him.  He  may  testify  as  freely  as  he  may  speak." 
See  to  the  same  effect,  Wilson  v.  State,  110  Ala.  1,  55  Am.  St.  Eep. 
17,  20  South.  415;  Woolfolk  v.  State,  81  Ga.  551,  8  S.  E.  724; 
State  V.  Young,  119  Mo.  495,  24  S.  W.  103S.  But  the  rule  is  other- 
wise where  the  oath  is  administered  by  a  tribunal  having  no  legal 
authority  to  administer  it:  "Woolfolk  v.  State,  81  Ga.  551,  8  S.  E. 
724,   quoting   1   Bishop's   Criminal  Procedure,   sees.   1255-1257. 

C.  Presumption  and  Proof.— Testimony  given  by  the  defendant 
at  a  coroner's  inquest  will,  in  the  absence  of  contrary  evidence, 
be  presumed  to  have  been  given  voluntarily:  State  v.  Mullins,  101 
Mo.  514,  14  S.  W.  625;   State  v.   David,   131  Mo.   380,  33   S.   W.   28. 

A  coroner's  stenographer,  who  reported  the  inquest,  may,  for 
the  purpose  of  showing  that  the  defendant  testified  voluntarily 
thereat,  testify  as  to  the  uniform  method  pursued  in  the  coroner's 
office  when  a  prisoner  makes  a  statement,  that  he  is  told  he  need 
not    do    so   unless   he   wishes,   and   need   not   be    sworn,   although   he 
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does  not  remember  that  such  method  was  vised  in  the  case  of  the  de- 
fendant:   State  V.   Taylor,   126  Mo.   531,   29   S.   W.   598. 

D.  Introduction  of  Part  Thereof. — On  a  trial  for  murder  the  state 
may  introduce  part  of  the  defendant's  testimony,  given  at  the 
coroner's  inquest,  without  introducing  the  whole  thereof,  the  de- 
fendant being  entitled  to  introduce  the  remainder:  Bounds  v.  State, 
57  Wis.  45,  14  N.  W.  865;  Emery  v.  State,  92  Wis.  146,  65  N.  W.  848. 

E.  Presumed  Favorable  to  Defendant. — The  statement  made  by 
the  accused  at  the  inquest,  when  considered  by  the  jury  upon  the 
trial,  are  to  be  presumed  to  have  been  made  as  favorable  to  himself 
as  truth  would  permit:  People  v.  Walworth,  4  N.  Y.  Cr.  Kep.  355. 

3.     Where  Given  by  Witnesses. 

A.  When  Admissible. — The  general  rule  is  that  the  testimony  of 
witnesses,  other  than  the  accused,  given  before  a  coroner's  jury, 
is  admissible  on  a  trial  for  homicide  growing  out  of  the  inquest, 
but  it  must  appear  that  the  witness  is  dead  in  order  to  make  use 
of  such  statement.  It  is  not  sufficient  to  show  that  the  sheriff 
has  made  a  return  that  the  witness  could  not  be  found:  State  v. 
Grady,  83  N.  C.  643;  nor  that  he  has  removed  from  the  state: 
Dupree  v.  State,  33  Ala.  380,  73  Am.  Dec,  442;  and  this  applies 
as  well  to  the  defense  as  to  the  prosecution:  Sylvester  v.  State,  71 
Ala.   17. 

In  State  v.  Campbell,  1  Eich.  (S.  C.)  124,  the  testimony  of  a  wit- 
ness, examined  on  the  coroner's  inquest,  in  the  absence  of  the 
prisoner,  though  taken  down  in  writing  by  the  coroner,  signed  by 
the  witness,  and  returned  to  the  clerk,  was  held  not  competent 
evidence  against  the  defendant,  after  the  death  of  the  witness,  as 
that  would  be  taking  away  the  right  of  cross-examination.  But 
this  does  not  apply  where  the  defendant  offers  such  evidence.  "The 
constitutional  provision  mentioned  was  intended  and  designed  to 
afford  a  protection  to  the  accused — to  guarantee  him  against  the 
testimony  of  witnesses  whom  he  had  no  opportunity  to  cross- 
examine,  and  whom,  perhaps,  he  had  never  seen.  It  is  a  privilege 
granted  him,  but  a  privilege  in  his  favor  which  he  may  waive": 
State  V.  McXeil,  33  La.  Ann.  1332.  By  statute,  in  Texas,  where  the 
defendant  is  present  when  the  testimony  is  taken,  and  has  the 
privilege  of  cross-examining  the  witnesses,  the  deposition  taken  be- 
fore an  examining  court  or  inquest,  reduced  to  writing,  and  certified 
according  to  law,  is  admissible:  Ex  parte  Meyers,  33  Tex.  Cr.  Eep. 
204,   26   S.  W.   196. 

A  witness  may  be  asked  on  cross-examination  as  to  his  state- 
ments at  the  coroner's  inquest,  he  not  being  tried  or  then  accused: 
State  V.  Merriman,  34  S.  C.  16,  12  S.  E.  619,  distinguishing  State 
v.   Senn,   32   S.   C.   392,   11   S.   E.   292.     The   testimony   of   a    witness 
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given  at  an  inquest  is  not  admissible  by  the  defense  in  a  murder 
trial,  no  foundation  therefor  having  been  laid,  and  the  witness 
being  allowed  to  answer  whether  he  testified  to  a  certain  thing  at 
the  inquest,  which  answer  was  not  denied  by  the  prosecution,  who 
introduced  no  testimony  given  before  the  coroner:  Halloway  v. 
People,  181  III.  544,  54  N.  E.  1030.  So  evidence  as  to  what  was 
said  and  done  at  the  inquest,  regarding  the  ownership  and  caliber 
of  two  pistols,  one  of  which  was  said  to  have  been  the  defendant's, 
is  incompetent;  and  if  relevant,  should  be  proved  without  reference 
to  the  evidence  given  before  the  coroner:  State  v.  Pritchett,  106  N. 
C  667,  11  S.  E.  357.  For  questions  as  to  evidence  given  at  the 
inquest  and  held  improper,  see  Hall  v.   State   (Ala.),  34  South.  680. 

Evidence  given  by  state's  witness  at  the  inquest  is  inadmissible 
where  no  predicate  has  been  laid:  Head  v.  State,  40  Tex.  Cr.  Eep. 
265,  50  S.  W.  352.  See  Johnson  v.  State,  26  Tex.  App.  631,  10  S. 
W.  235,  for  facts  held  sufficient  to  establish  a  predicate,  the  wit- 
ness being   a  nonresident   and  not  present   at   the   trial. 

A  physician  who  assisted  the  coroner  to  make  a  postmortem  exami- 
nation may  testify  as  to  the  result  of  the  autopsy,  although  the  law 
requires  the  coroner  to  make  a  record  of  his  inquest:  State  v. 
Vaughan,  152  Mo.  73,  53  S.  W.  420. 

B.  Weight  of  Such  Evidence. — On  a  trial  for  manslaughter,  wit- 
nesses for  the  defense  testified  on  cross-examination  as  to  what  they 
had  sworn  to  before  the  coroner.  The  defendant  asked  the  court 
to  instruct  the  jury  "that  what  any  witness  or  witnesses  may  hav^e 
testified  to  before  the  grand  jury  or  at  the  coroner's  inquisition 
is  no  evidence  of  the  guilt  of  the  defendant."  This  the  court  re- 
fused to  give  and  such  refusal  was  held  error,  as  the  answers  of 
the  witnesses  could  only  be  considered  by  the  jury  in  weighing  their 
testimony,  as  to  the  facts  sworn  to  before  them,  and  not  as  estab- 
lishing independent  facts  testified  to  on  a  former  occasion:  Eitter 
V.  People,  130  111.  255,  22  N.  E.  605. 

In  a  prosecution  for  murder,  the  fact  that  several  months  elapsed 
between  the  commission  of  the  crime  and  the  examination  of  the 
body  does  not  affect  the  competency  of  the  testimony,  but  only  its 
weight:   Hayes   v.   State,  112  Wis.   304,  87  N.  W.  1076. 

4.  Use  for  Impeachment. 
A.  Depositions  and  Statements. — Depositions  or  statements  of 
witnesses  made  before  a  coroner's  jury  may  be  used  on  the  trial 
of  the  case  to  contradict  or  impeach  such  witnesses:  People  v.  De- 
vine,  44  Cal.  452;  State  v.  Corcoran,  7  Idaho,  220,  61  Pac.  1034; 
and  this  may  be  done  by  showing  the  witness  gave  a  different  ac- 
count before  the  coroner,  even  though  the  examination  before  such 
officer  is  not  made  evidence  by  statute:  People  v.  Wiiite,  24  Wend. 
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(N.  Y.)  520,  affirming  22  Wend.  1G7.  Such  statements,  however, 
may  be  read  for  the  purpose  of  discrediting  the  witness  so  far 
only  as  his  attention  has  been  called  thereto,  and  an  opportunity  of 
explaining  the  discrepancies  presented  to  him:  Stephens  v.  People, 
19  N.  Y.  549;  and  in  Montana,  by  statute,  the  written  evidence  must 
be  shown  to  the  witness  before  putting  the  questions:  State  v. 
O'Brien,  18  Mont.  1,  43  Pac.  1091,  44  Pac.  399. 

B.  Parol. — Where  the  testimony  before  the  coroner's  inquest  must 
be  taken  down  in  writing,  the  law  conclusively  presumes  that  it  was 
done,  and  unless  proper  foundation  be  laid  for  secondary  evidence, 
parol  evidence  of  testimony  given  before  the  coroner  by  such  wit- 
ness is  inadmissible,  even  to  impeach  him  at  the  trial:  Woods  v. 
State,  68  Ind.  353.  So  where  it  is  allowable  to  prove  contradictory 
statements  by  introducing  his  written  testimony  at  the  inquest,  it 
is  not  permissible  to  prove  by  parol  other  contradictory  statements 
made  by  the  witness  at  the  same  time,  but  not  contained  in  the 
written  testimony:  Moffatt  v.  State,  35  Tex.  Cr.  Rep.  257,  33  S.  W. 
344. 

C.  Defendant  may  be  Impeached. — Statements  made  by  the  de- 
fendant may  also  be  made  use  of  to  contradict  him  on  the  trial 
for  the  homicide:  Woods  v.  State,  63  Ind.  353;  State  v.  Wisdom,  119 
Mo.  539,  24  S.  W.  1047.  While  admissible  for  this  purpose,  it  can- 
not be  introduced  for  the  purpose  of  corroborating  the  statement 
of  the  accused  at  the  trial:  People  v.  Coughlin,  67  Mich.  466,  35 
N.  W.  72. 

e.    Parol   Evidence, 

1.  Genciiral  Rule. — The  deposition  of  a  witness  at  a  coroner 's  in- 
quest, as  taken  down  by  the  coroner,  is  the  best  evidence  of  what 
such  witness  then  swore:  State  v.  Prater,  26  S.  C.  198,  613,  2 
S.  E.  108;  and  parol  evidence  of  what  was  sworn  before  such  in- 
quest and  reduced  to  writing  by  the  coroner,  cannot  be  received: 
State   V.   Zellers,   7   N.   J.   L.   220. 

2.  Regularity  of  Proceedings. — Where  the  proceedings  before  the 
coroner  are  regular,  the  record  of  the  testimony  taken  before  him 
is^  of  course,  the  best  evidence  of  what  such  testimony  was,  and 
parol  evidence  of  anything  not  therein  contained  is  excluded:  Eob- 
inson  v.  State,  87  Ind.  292.  Where,  however,  the  proceedings  be- 
fore the  coroner  are  so  irregular  that  the  written  examination  is 
not  admissible  in  evidence,  it  is  competent  to  prove  by  parol  what 
was  testified   to   before  him:   Brown   v.   State,   71  Ind.   470. 

3.  Where  Testimony  not  Reduced  to  Writing. — Parol  evidence  is 
admissible  to  prove  what  a  witness  testified  to  at  the  inquest,  if 
the  testimony  was  not  reduced  to  writing,  that  being  the  beat 
evidence  producible:    Nelson   v.   State,   32   Ark.   192;    and   this   same 
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rule  applies  to  statements  voluntarily  made  by  the  accused  before 
the  coroner's  jury:  Lyons  v.  People,  137  111.  602,  27  N.  E.  677, 
citing  1  Greenleaf  on  Evidence,  sec.  227;  State  v.  Parish,  35  N.  G. 
(Busb.)  239;  Kex  v.  Keed,  1  Moody  &  M.  4U3;  King  y.  Fearshire, 
1  Leach,  240. 


ABERNETHY  v.  ORTON". 
[42  Or.  437,  71  Pac.  327.1 
EQUITY — Resort  to  Where  There  is  a  Remedy  at  Law. — A 

suit  in  equity  cannot  be  maintained  where  there  is  a  plain,  speedy, 
and  adequate  remedy  at  law,  though  the  same  judge  presides  over 
the  courts  of  law  and  of  equity,     (p.  776.) 

A  LIFE  TENANT  Must  Keep  the  Current  Taxes  Paid  if  the 
estate  is  sufficient  for  that  purpose,     (p.   776.) 

LIFE  TENANT,  Remedy  Against.— Where  a  life  tenant  fails 
to  pay  the  taxes,  and  another  party  is  compelled  to  pay  them  to  pro- 
tect his  interest,  he  has  a  remedy  over  against  such  tenant  for 
the  recovery  of  the  amount  paid.     (p.  777.) 

WASTE. — The  Failure  of  a  Life  Tenant  to  Pay  Taxes  whereby 
the  interest  of  a  remainderman  is  in  danger  of  being  forfeited  con- 
stitutes waste,     (p.  779.) 

LIFE  TENANT  Failing  to  Pay  Taxes — Equity  Jurisdiction. — 
If  a  life  tenant  refuses  to  pay  the  current  taxes,  although  the  rent 
received  by  him  is  sufficient  for  that  purpose,  such  refusal  constitutes 
waste  jeopardizing  and  tending  to  the  destruction  of  the  estate, 
and  equity  has  jurisdiction  for  that  reason  over  the  subject  matter, 
and  may  entertain  a  suit  to  compel  such  tenant  to  reimburse  the 
remainderman  for  expenditures  made  in  paying  such  taxes,     (p.  779.) 

John  C.  Spencer  and  George  G.  Pingham,  for  the  appellant. 

James  McCain  and  ]\IcCain  &  Yinton,  for  the  respondents. 

4»s  MOORE,  C.  J.  Tlus  is  a  suit  by  C.  H.  Abernetliy  and 
others  against  Iri  Orton  to  impress  a  lien  upon  an  interest  in 
real  property.  The  transcript  shoAvs  that  on  January  24,  1891, 
the  defendant,  Iri  Orton,  for  the  expressed  consideration  of 
five  hundred  dollars,  executed  to  his  daughter,  Elizabeth  A. 
Abernethy,  a  deed  conveying  the  south  half  of  the  donation 
land  claim  of  John  J.  and  Ehnira  J.  Davis,  in  Y'amhill  county, 
Orco"on — reserving  to  himself,  however,  a  life  estate  therein— 
of  which  premises  he  has  at  all  times  since  said  date  had  tlio 
exclusive  possession.  JNIrs.  Abornothy,  on  December  31,  189-3, 
conveved  her  interest  in  said  land  to  the  plaintiffs,  her  sons.  C. 
II.  and  Guy  Y.  Abernethy,  and  her  daughter,  Mattie  E.  El- 
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dridge.  The  defendant  having  refused  to  pay  any  part  of  the 
state,  county,  school,  or  road  taxes  levied  upon  said  real  prop- 
erty, the  sums  so  levied  were  paid  the  respective  3'ears  suc- 
ceeding the  levy  thereof  as  follows:  By  jMrs.  Abernethy,  July 
1,  1892,  thirty-six  dollars  and  thirty-eight  cents;  and  by  the 
plaintiffs,  July  1,  1893,  sixty-two  dollars  and  forty-five  cents; 
April  3,  1894,  thirty-one  dollars  and  thirty-five  cents;  July  1, 
1895,  thirty-two  dollars  and  live  cent? — the  taxes  of  the  latter 
year,  thirty-eight  dollars  and  fifty-five  cents,  remaining  delin- 
quent October  7,  1896,  when  this  suit  was  instituted.  The 
complaint,  having  set  out  the  facts  hereinl)efore  stated,  further 
alleges,  in  substance,  that,  to  prevent  a  sale  of  the  property, 
Mrs.  Abernethy  and  the  plaintiffs  were  compelled  to  pay  said 
taxes,  and  that  prior  to  the  commencement  of  this  suit,  she  as- 
signed to  plaintiffs  all  her  interest  in  the  sum  paid  by  her ; 
that  plaintiffs  made  demand  of  defendant  for  the  several  sums 
BO  paid,  but  he  refused  to  '*^^  comply  tlierewith,  declaring  that 
he  intended  to  let  the  premises  be  sold  for  the  delinquent  taxes, 
and  purchase  the  same  for  his  own  use,  so  as  to  defeat  their 
interest  therein;  that  the  premises  consist  of  a  productive  farm 
worth  about  five  thousand  dollars,  the  annual  rental  value  of 
Avhich  greatly  exceeds  the  taxes  yearly  imposed  tliereon;  and 
that  plaintiffs  have  no  plain,  adequate,  or  complete  remedy  at 
law  for  the  redress  of  their  said  grievances.  The  prayer  is  for 
the  recovery  of  the  sums  so  paid,  witli  interest  at  the  rate  of 
eight  per  cent  per  annum  from  the  several  dates  of  payment; 
that  the  amount  thereof  may  be  decreed  to  be  a  lien  on  the 
defendant's  interest  in  said  land,  and  that  said  interest  may  be 
sold  to  satisfy  the  same;  that  a  receiver  be  appointed  to  take 
charge  of  and  rent  the  propert}',  pay  the  taxes  that  may  be  here- 
after imposed  thereon,  keep  the  premises  in  repair,  and  retain 
the  costs  and  expenses  incurred  by  him,  paying  the  remainder 
to  the  defendant;  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  Just  and  equitable.  A  demurrer,  interposed 
on  the  grounds  that  the  court  did  not  have  jurisdiction  of  tlio 
subject  matter,  and  that  the  complaint  did  not  state  facts  sulfi- 
cicnt  to  constitute  a  cause  of  suit,  having  been  overruled,  an 
answer  was  filed,  denying  the  material  allegations  of  the  com- 
plaint and  averring  tliat  defendant,  in  consideration  of  five  hun- 
dred dollars  and  the  payment  of  all  taxes  that  might  thereafter 
be  imposed,  executed  said  deed  to  his  daugliter,  Avith  the  mutual 
understanding  that  lie  was  to  occupy  the  premises  during  h\< 
mitural  life,  free  from  the  payment  of  any  impositions  thereon, 
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and  that  she  and  her  successors  in  interest  would  pay  all  such 
taxes,  and  that  at  the  time  she  conveyed  her  interest  in  the 
property  to  plaintiffs  they  had  knowledge  of  such  agreement, 
acquiesced  therein  and  agreed  thereto.  The  reply,  having  de- 
nied the  material  allegations  of  new  matter  in  the  answer,  a 
trial  was  had,  resulting  in  a  decree  as  prayed  for  in  the  com- 
plaint, and  defendant  appeals. 

'*'**  1.  It  is  contended  by  defendant's  counsel  that  plaintiffs 
had  a  plain,  speedy,  and  adequate  remedy  at  law  for  the  recovery 
of  the  taxes  paid  by  them,  and,  this  being  so,  a  court  of  equity 
had  no  jurisdiction  of  the  subject  matter,  and  that  tlie  de- 
murrer interposed  on  that  ground  should  be  sustained.  In  this 
state,  though  the  same  judge  presides  over  courts  of  law  and  of 
equity,  they  are  separate  tribunals;  and  the  rule  is  settled  by 
repeated  adjudications  that  when  the  right  involved  is  of  such 
a  character  that  a  court  of  law  is  authorized  to  take  cognizance 
of  it  and  to  afford  a  plain,  adequate,  and  complete  remedy,  the 
general  principle  is  that  the  plaintiff  must  enforce  such  right 
at  law:  Bellinger  &  Cotton's  Annotated  Codes  and  Statutes, 
sec.  390;  Phipps  v.  Kelly,  12  Or.  213,  6  Pac.  707;  :\[ing  Yue 
V.  Coos  Bay  R.  Co.,  24  Or.  392,  33  Pac.  641 ;  Willis  v.  Craw- 
ford, 38  Or.  522,  63  Pac.  985,  61  Pac.  866. 

2.  It  is  the  duty  of  the  tenant  for  life  to  keep  the  current 
taxes  paid,  if  the  estate  is  sufficient  for  that  purpose  (25  Am.  & 
^^^  Eng.  Ency.of  Law,  1st  ed.,  281),  and  when  any  other  party, 
on  his  default  is  compelled  to  pay  such  taxes  to  protect  his  own 
interests,  he  has  a  remedy  over  for  the  recovery  of  the  amount 
so  paid:  Cairns  v.  Cliabert,  3  Edw.  Ch.  312;  Deraismos  v. 
Deraismcs,  72  X.  Y.  154;  Sidenberg  v.  Ely,  90  X.  Y.  257,  43 
Am.  Pep.  163.  ''l^liere  the  plaintiff,"  says  Mr.  Chitty  in  his 
v/ork  on  Contracts,  volume  2,  eleventh  American  edition,  883, 
'■'is  compelled  to  pay  the  defendant's  debt,  in  consequence  of 
his  neglect  or  omission  so  to  do,  the  law  infers  that  the  defend- 
ant requested  tlie  plaintiff  to  make  the  payment  for  him,  and 
gives  him  the  action  for  money  paid."  In  Xorton  v.  Colgrove, 
41  Mich.  514.  3  X.  W.  15;>,  it  was  held  that  payment  by  a 
gTantee,  for  his  own  protection,  of  encumbrances  which  the 
grantor  had  bound  himself  to  pay,  was  compulsory,  and  would 
support  an  action  for  money  paid  to  the  grantor's  use  on  an 
implied  promise  to  repay  it.  ]\Ir.  Justice  Cooley,  speaking  for 
the  court,  in  deciding  the  case,  says :  "If  the  defendant  was 
charged  with  the  duty  to  make  payment,  but  neglected  to  do  so, 
and  plaintiff  was  compelled  to  j)iw  for  the  protection  of  his  own 
ii^iterest,  the  law  will  imply  a  pro]nise  to  repay." 
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3.  If  neither  Mrs.  Abernethy  nor  the  plaintiffs  agreed  to  pay 
the  taxes,  the  duty  of  discharging  them  would  necessarily  de- 
volve npon  the  defendant,  it  being  admitted  that  the  annual 
rent  of  the  premises  exceeded  the  yearly  taxes;  but  if  he  made 
default  therein,  and  the  plaintiffs  were  compelled  to  pay  them 
in  order  to  protect  their  interests  in  the  premises,  they  could 
recover  the  sums  so  paid  in  an  action  at  law  based  upon  the  de- 
fendant's request,  which  the  law  would  imply;  and,  if  the  re- 
covery of  the  taxes  so  paid  is  the  only  right  involved,  it  is  quite 
probable  that  plaintiffs  had  a  plain,  adequate,  and  complete 
remedy  at  law.  In  Wade  v.  Malloy,  16  Hun,  226,  it  was  held 
that  where  a  tenant  for  life  of  certain  land  willfully  neglects  to 
pay  the  interest  accuring  upon  a  mortgage  thereon,  to  the  end 
that  the  same  may  be  foreclosed  and  the  land  sold,  and  such 
sale  is  accordingly  had,  an  action  lies  against  the  tenant  for  life 
by  the  remainderman  to  recover  the  damages  he  has  sustained 
by  reason  of  such  neglect.  ]\Ir.  Justice  Dykman,  in  rendering 
'^^^  the  decision,  says :  "It  is  a  general  rule,  applicable  to  this 
case,  that,  where  there  is  an  encumbrance  upon  the  whole  land, 
and  there  is  an  estate  in  the  land  for  life,  and  a  remainder  in 
fee,  the  life  tenant  is  bound  to  pay  the  interest  on  the  encum- 
brance during  the  continuance  of  his  estate :  4  Kent's  Commen- 
taries, 74.  In  this  case  there  were  no  equities  between  the  par- 
ties preventing  the  application  of  this  general  rule  of  law,  and 
it  was  a  duty  the  defendant  owed  to  tlie  plaintiff  to  keep  down 
the  interest  on  the  mortgage,  as  he  was  under  obligations  to  her 
to  commit  and  permit  no  waste  upon  the  premises.  These  duties 
were  imposed  upon  him  by  operation  of  law,  in  the  relation  he 
sustained  toward  the  plaintiff.  He  was  bound  to  see  to  it  that 
he  was  not  gtiilty  of  waste,  either  voluntary  or  permissive,  and 
he  Avas  also  bound  to  take  proper  care  to  prevent  deterioration 
and  decay:  Gerard  on  Titles,  154,  and  cases  cited.  If  he  was 
guilty  of  any  of  these  forbidden  acts,  he  rendered  himself  li- 
able to  respond  in  damages.  Waste  is  the  dehersion  of  the  re- 
mainderman or  reversioner :  Livingston  v.  Eeynolds,  26  Wend. 
122.  'Deherison'  is  defined  to  be  disinheriting,  a  depriving  or 
putting  out  of  an  inheritance  (Burrill's  Law  Dictionary)  ;  and 
the  old  writ  of  waste  called  upon  the  tenant  to  appear  and  show 
cause  why  he  had  committed  waste  and  destruction  in  the  place 
named,  to  the  deherison  of  the  plaintiff:  3  Blackstone's  Com- 
mentaries, 228.  It  thus  appears  that  any  act  or  omission  of 
the  tenant  which  deprives  the  person  in  remainder  or  reversion 
of  the  inheritance  is  waste."     In   Clark   v.   Middlcsworth,   82 
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Incl.  2-iO.  the  court,  comincnting  upon  the  principle  thus  an- 
nounced, said:  "If,  through  the  failure  of  the  tenant  to  pay 
the  taxes,  if  the  income  of  the  estate  is  sufficient  to  discharge 
them,  the  estate  is  sold  and  conveyed  to  another,  beyond  tlie 
power  of  the  remainderman  to  recover  it,  it  is,  as  to  him,  de- 
stroyedjwastcd  and  the  inheritance  gone ;  and  tlie  tenant  should 
pay  for  the  lot." 

In  Phelan  v.  Boylan,  25  Wis.  679,  it  was  held  that  a  tenant 
for  life  who  neglects  to  pay  taxes  after  his  tenancy  commences 
is  lial)le  to  an  action  for  waste,  Mr.  Chief  Justice  Dixon  say- 
ing: "And  in  this  case  the  plaintiffs  might  have  sued  under 
the  statute,  and  ol)tained  judgment  for  double  the  amount  of 
***  damages  found  l3y  the  jury:  Rev.  Stats.,  c,  143,  sees.  1-6, 
But  in  Cairns  v.   Chalicrt,  3   Edw.   Ch.   312,  a  bill  in  equity 
was  sustained  against  the  tenant  for  life  to  restrain  the  disposi- 
tion of  property  and  to  compel  the  tenant  to  keep  down  assess- 
ments and  taxes;  and  upon  motion  an  order  was  entered  for  the 
appointment  of  a  receiver  of  so  much  of  the  rents  and  income 
of  the  estate  as  should  be  necessary  to  pay  off  the  taxes  in 
arrear,  unless  within  forty  days  from  service  of  a  copy  of  the 
order  tlie  tenant  should  sliow  to  the  satisfaction  of  the  master 
that  the  taxes  had  been  paid.     It  would  seem   from  this  that 
the  nonpayment  of  taxes  by  the  tenant  constitutes  substantive 
ground  for  relief  in  eqiiity,  notwithstanding  the  remedy  at  law 
to  recover  damages  for  waste.     And  there  may  be  good  reason 
for  this.     The  remedy  at  law  may  be,  and  no  doubt  is,  inade- 
quate.    Tlie  tenant  may  be   insolvent  or  other   circumstances 
exist  rendering  the  judgment  for  damages  of  no  value."     In 
Murch  V.  Smith  Mfg.  Co.,  47  X.  J.  Eq.  193,  20  Atl.  213,  it 
was  held  that  if  a  tenant  for  life  refuses  to  keep  down  tlic 
taxes  or  to  nuike  repairs  which  he  is  legally  bound  to  do,  a 
receiver  would  be  appointed  to  collect  the  rents  sufficient   in 
amount  to  discliarge  the  liabilities  of  the  tenant's  estate   for 
which  they  are  answerable.     In  St.  Paul  Trust. Co.  v.  Mintzer, 
G5  Minn.' 121,   (iO   Am.   St.  Eep.  4-11,   67  N.  V.   657,  a  life 
tenant  in  a  homestead  estate  having  neglected  and  refused  to 
pay  taxes  or  make  repairs  thereon  for  many  years,  in  order  to 
save"  the  estate  from  entire  loss  to  the  reversioners  the  taxes 
were  paid  by  the  administrator  with  the  will  anm'xed,  liaving 
power  so  to  do  by  the  express  terms  of  the  will;  and  it  was 
held  by  the  supreme  eoui-t  of   Minnesota   that  such  adminis- 
trator might  proceed  i]i  e(|inty  to  have  a  receiver  appointed  to 
take  charge  of  the  premi.-es,  collect  the  income  or  rentals  of 


Jan.  1903.]  Abeknetiiy  v.  Ortox.  779 

the  property,  and  apply  the  proceeds  to  the  payment  of  the 
taxes  and  necessary  expense  of  repairs,  and  reimburse  the  ad- 
ministrator for  such  taxes  and  expenses  so  paid,  and  also  pay 
from  such  income  any  unpaid  taxes  or  expense  for  repairs 
necessarily  made  to  save  the  property,  and  that,  if  such  rental 
is  insufficient  the  receiver  may,  under  authority  and  direction 
'*^'*  of  the  trial  court,  proceed  to  sell  the  life  estate  of  the  de- 
fendant in  the  premises,  or  so  much  thereof  as  may  be  suffi- 
cient for  such  purpose. 

The  cases  to  which  attention  has  been  called  proceed  upon 
the  theory  thkt  the  neglect  or  refusal  of  the  tenant  for  life  to 
pay  the  current  taxes,  whereby  the  interest  of  the  remaindor- 
raan  in  the  premises  is  in  danger  of  being  forfeited,  consti- 
tutes waste  (28  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  SOU),  going 
to  the  destruction  of  the  estate,  to  prevent  which  equity  will 
intervene,  and  by  the  appointment  of  a  receiver  subject  tlio 
rents  and  profits  to  the  payment  of  the  delinquent  taxes.  The 
defendant  having  refused  to  pay  the  current  taxes,  althougli 
the  rent  received  by  him  was  sufficient  for  that  purpose,  the 
plaintiffs  were  compelled  to  discharge  them  to  protect  their  in- 
terests in  the  premises;  and  as  such  refusal  constituted  waste, 
jeopardizing  the  estate,  and  tended  to  its  destruction,  equity 
for  that  reason  had  jurisdiction  of  the  subject  matter,  and  no 
error  was  committed  in  overruling  the  demun-or. 

4.  We  think  it  useless  to  quote  from  or  comment  upon  the 
testimony  relating  to  Mrs.  Abernethy's  alleged  agreement  to 
pay  the  taxes,  the  burden  of  proving  which  vras  imposed  upon 
the  defendant  under  the  allegations  of  his  answer.  The  deed 
executed  by  him  to  his  daughter  did  not  contain  any  sti])ulation 
in  respect  to  the  payment  of  taxes,  which  leads  us  to  believe 
that  no  contract  to  that  effect  had  been  consummated;  other- 
wise it  would  have  been  incorporated  in  the  conveyance.  But, 
however  this  may  be,  a  careful  examination  of  the  testimony 
leads  us  to  conclude  that  tlie  court  reached  a  proper  conclusion 
upon  this  question. 

Other  errors  are  assigned,  but,  deeming  them  unimportant, 
the  decree  is  affirmed. 


A  Life  Tenant  of  real  property  owes  both  the  estate  and  the 
remainderman  the  duty  of  paying  the  taxes  thereon:  Defreese  v. 
Lake,  109  Mich.  415,  63  Am.  St.  Eep.  584,  67  N.  W.  505;  Huston 
V.  Tribbetts,  171  111.  547,  63  Am.  St.  Eep.  275,  49  X.  E.  711;  St. 
Paul  Trust  Co.  v.  Mintzer,  65  Minn.  124,  60  Am.  St.  Kep.  444,  67 
^'.   W.    657. 
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Taxes  Xccessarilu  Paid  by  a  mortgagee,  when  the  mortgagor  neg- 
lects to  keep  them  down,  may  be  added  to  the  mortgage  debt: 
Lidenberg  v.  Ely,  90  N.  Y.  257*",  43  Am.  Kep.  163;  Abbott  v.  Stone,. 
172  111.  634,  64  Am.  St.  Eep.  60,  50  N.  E.  328;  note  to  Caldwell 
V.  Hall,  4  Am.  St.  Kep.  70,  71. 


LA  FOLLETT  v.  MITCHELL. 

[42   Or.   465,   69   Pac.   916.] 
PLEADING — Party  Cannot  Take  Position  Inconsistent  With^ 

"Where  a  defendant  in  his  answer  alleges  that  a  writ  was  placed  in 
the  hands  of  one  T.  as  constable,  and  that  he,  as  such,  under  de- 
fendant's direction,  levied  on  certain  property,  such  defendant  can- 
not claim  that  it  has  not  been  shown  that  T.  was  an  officer  authorized 
to   levy   such   writ.     (p.   784.) 

ATTACHMENT— Officer— Capacity,  When  Need  not  be  Proved. 
"Where,  for  the  purpose  of  excusing  a  failure  to  deliver  property, 
defendant  pleads  that  the  other  party  to  the  action  prevented  the 
delivery  by  causing  the  property  to  be  attached  by  one  T.,  a  eon- 
stable,  it  is  not  necessary  to  prove  either  that  he  was  such  con- 
stable or  that  he  had  authority  to  levy  the  writ.     (p.  784.) 

OFFICER'S  RETURN,  When  not  Conclusive. — AVhere  the  al- 
legation of  the  plaintiff  that  certain  property  was  attached  is  made 
only  for  the  purpose  of  excusing  his  failure  to  deliver  it,  he  is  not 
bound  by  the  officer's  return  on  the  writ  as  to  the  amount  of  prop- 
erty levied  upon,  but  may  show  by  other  evidence  that  the  entire 
property  was  seized  by  the  officer  and  placed  in  the  possession  of 
a  keeper,  though  such  evidence  was  inconsistent  with  the  return  on 
the   writ.     (pp.   784,   785.) 

RES  JUDICATA. — Where  the  Second  Action  Between  the  Same 
Parties  is  upon  a  Different  Demand  or  Claim,  the  judgment  in  the 
prior  action  operates  as  a  bar  or  estoppel  onlv  as  to  those  matters 
directly  in  issue,  and  not  as  to  those  collaterally  litigated,     (p.  786.) 

RES  JUDICATA — Damages  not  Asserted. — One  who  is  sued 
for  the  breach  of  a  contract  is  not  compelled  to  assert  a  broach 
of  such  contract  by  his  adversary,  and  to  claim  damages  therefor, 
Viut  may,  on  defeating  the  action,  subsequently  bring  suit  against 
the  plaintiff  in  the  former  action  to  recover  for  a  breach  of  the  con- 
tract by  the  latter,  occurring  before  the  commencement  of  the  first 
action,     (p.    786.) 

RES  JUDICATA. — Because  in  a  Prior  Action  a  Different 
Question  from  that  Actually  Determined  Might  have  Arisen  and  Been 
Litigated,  it  cannot  be  claimed  that  such  possible  question  is  excluded 
from  consideration  in  a  second  action  between  the  same  parties  on  a 
different    demand,     (pp.    786,    787.) 

RES  JUDICATA — Inconsistency  Between  the  Positions  of  a 
Party  in  Different  Suits. — That  the  position  assumed  by  the  plaintiff 
in  a  prior  suit  Tietween  him  and  the  defendant  is  inconsistent  with 
his  position  in  the  present  action  is  not  fatal  to  him,  if  the  mattei- 
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litigated  in  the  first  suit  was  different  from  that  presented  in  the 
second,  and  the  defendant  in  the  second  suit  has  not  been  misled 
or  injured   by  an  inconsistent  position   of  his   adversary,     (p.   787.) 

Carson  &  Adams  and  Edward  Mcndenhall,  for  the  appellant- 
John  Bayne  and  John  A.  Jeffrey,  for  the  respondent. 

4««  BEAN,  J.  This  is  an  action  hy  Josopli  W.  La  Follett 
tigainst  McKinley  Mitchell  to  recover  damages  for  breach  of  a 
contract.  On  May  17,  1898,  the  plaintiff  and  defendant  en- 
tered into  a  contract,  whereby  the  former  agreed  to  sell  and  de- 
liver to  the  latter  by  June  1,  1898,  if  possible,  f.  o.  1).  boat  on 
the  Willamette  river,  all  his  crop  of  potatoes,  which  it  was 
supposed  would  amount  to  from  seven  hundred  to  nine  hun- 
dred sacks,  defendant  to  furnish  the  sacks  and  pay  a  certain 
stipulated  price  for  the  potatoes  when  so  delivered.  Soon  after 
making  the  contract,  the  plaintiff,  witli  five  employes,  entered 
upon  its  performance,  sacking  and  putting  the  potatoes  in  con- 
ilition  for  delivery.  On  IMay  27th,  the  defendant  proposed  a 
modification  of  the  contract,  so  that  the  delivery  should  be 
made  at  the  plaintiff's  farm,  instead  of  on  board  the  boat,  to 
which  plaintiff  offered  to  consent,  providing  defendant  would 
pay  the  balance  due  before  the  potatoes  were  removed.  Defend- 
ant refused  to  make  such  payment  and  notified  the  plaintiff 
that  he  would  not  accept  the  potatoes  at  any  time  or  place,  at 
the  same  time  demanding  the  return  of  the  twenty  dollars  paid 
on  the  purchase  price  and  the  value  of  the  sacks  he  had  fur- 
nished. Plaintiff'  refused  to  return  the  money  so  advanced  on 
the  contract  or  to  pay  for  the  sacks,  but  informed  the  defend- 
iint  that  he  intended  to  comply  witli  his  contract  l)y  deliver- 
ing the  potatoes  at  the  time  and  place  agreed  on.  On  the 
next  day  the  defendant  commenced  an  action  in  a  justice's 
**^''  court  against  the  plaintiff  to  recover  the  money  advanced 
under  the  contract,  the  value  of  the  sacks  he  had  furnished  the 
plaintiff,  and  some  other  items  as  damages,  alleging  that  the 
plaintiff  had  violated  the  terms  of  his  contract,  and  had  re- 
fused to  comply  therewith.  At  the  same  time  he  sued  out  a 
vrrit  of  attachment,  and  on  the  31st  of  May,  in  conipanv  with 
the  acting  constable,  went  to  the  farm  of  the  plaintiff,  who  had 
in  the  meantime  sacked  and  prepared  for  delivery  all  the  pota- 
toes except  about  seventy-five  sacks,  and  notified  him  that  ho 
Avould  not  take  the  potatoes,  again  demanding  a  return  of  tlie 
twenty  dollars  advanced  and  the  price  of  the  sacks.  Plaintiff 
refused  to  comply  with  such  demand,  whereupon  the  defendant 
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clircctcd  llic  constable  to  seize  and  attach  all  the  potatoes  in  tlio 
field,  which  was  accordingly  done,  and  they  were  placed  in  the 
care  of  a  Iceeper.  A  few  days  later,  two  hundred  and  seventy 
sacks  of  the  potatoes  so  attached  were  taken  to  Brooks,  where 
they  were  later  sold,  as  perishable  property,  at  ten  cents  a  sack, 
the  remainder  being  left  in  tbe  field,  where  they  subsequently 
spoiled.  On  June  20,  1898,  a  nonsuit  was  taken,  and  the  action 
dismissed. 

Thereafter,  on  July  9,  1898,  the  defendant  commenced  an- 
other action  against  the  plaintiff  to  recover  damages  for  an 
alleged  breach  of  the  contract  referred  to.  In  his  complaint, 
after  setting  out  the  contract,  alleging  tbe  amount  of  money  he 
had  advanced  and  the  value  of  the  sacks  furnished,  he  averred, 
in  substance,  that  on  May  27,  1898,  the  plaintiff  herein  repudi- 
ated the  contract,  and  infonned  him  that  he  would  not  deliver 
the  potatoes  as  stipulated,  or  at  all;  that  upon  such  refusal  he 
demanded  the  return  of  the  twenty  dollars  and  the  value  of  the 
sacks  furnished,  but  plaintiff  refused  to  return  the  money  or 
pay  for  the  sacks;  that  the  potatoes  were  purchased  for  resale, 
and  the  plaintiff  was  so  informed  at  the  time;  that  by  reason 
of  the  breach  of  the  contract  defendant  had  been  damaged  in 
the  sum  of  one  hundred  dollars  as  profits  on  such  contemplated 
transaction,  in  addition  to  the  money  advanced  and  the  value  of 
the  sacks  furnislied.  The  plaintiff,  as  defendant  in  such  action, 
for  his  answer,  denied  the  breach  of  tlie  contract  as  alleged  in 
the  complaint,  and  for  an  affirmative  defense  averred,  in  sub- 
stance, *^^  that  on  or  about  the  date  referred  to  the  defendant 
proposed  to  take  the  potatoes  at  the  farm,  to  which  he  agreed,  on 
condition  that  the  balance  of  the  purchase  price  should  be  paid 
before  they  were  taken  awav,  b  t  that  defendant  wrongfully 
refused  to  make  such  payment,  and  thereupon  notified  plain- 
tiff tliat  he  would  not  accept  the  potatoes,  and  absolutely  re- 
fused to  receive  them;  that  plaintiff  was  then,  and  ever  since 
has  been,  ready  and  willing  to  deliver  the  whole  of  the  pota- 
toes, and  at  that  time  and  place,  and  at  divers  times  thereafter 
and  before  the  commencement  of  the  action,  had  offered  the 
whole  of  tlicm  to  defendant,  and  demanded  payment  of  the 
balance  of  the  purchase  price,  but  that  defendant  wrongfully 
refused  to  accept  or  pay  for  them.  Sucli  jiroceedings  were 
thereafter  luid  in  the  action  that  a  trial  in  the  circuit  court 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
his  costs  and  disbursements,  such  judginent  being  affirmed  on 
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appeal  December  24,  1900 :  ilitcliell  v.  I.a  Follett,  38  Or.  178, 
63  Pac.  5-1. 

On  January  29tli  following,  the  present  action  was  com- 
menced by  plaintiff  against  the  defendant.  The  complaint, 
after  setting  out  the  terms  of  the  contract  for  the  sale  of  tlie 
potatoes,  avers,  in  effect,  that  in  pursuance  thereof  the  plain- 
tiff, prior  to  IMay  31,  1898,  had  sacked  and  put  up  for  delivery 
all  the  potatoes  mentioned  therein,  except  about  seventy-fivo 
sacks  thereof,  and  was  then,  and  at  all  times  since  has  been, 
ready  and  willing  to  perform  his  contract  and  deliver  the  pota- 
toes, as  agreed  upon,  but  that  the  defendant  hindered  and  pre- 
vented him  from  so  doing  by  wrongfully  causing  the  potatoes 
to  be  seized  under  a  w^it  of  attachment  issued  out  of  tlie  jus- 
tice's court  in  the  action  brought  by  him  against  the  plaintiff 
on  the  28th  of  ]\Iay;  that  under  such  writ  J.  W.  Taylor,  as  con- 
stable, seized  and  held  all  the  potatoes  until  they  had  spoiled 
and  become  unmarketable,  except  the  two  hundred  and  seventy 
sacks  referred  to,  and  prays  for  a  judgment  against  the  defend- 
ant for  three  hundred  and  seventj^-two  dollars  and  fifteen  cents 
general  and  seventy-eight  dollars  and  seventy-eiglit  cents  special 
damages.  The  answer  denies  all  the  material  allegations  of  the 
complaint,  and  by  way  of  estoppel  sets  up  the  proceedings  and 
judgment  in  the  action  brought  ^^'^  by  defendant  against  plain- 
tiff on  July  9th  to  recover  damages  for  an  alleged  breach  of 
contract.  A  reply  was  filed,  putting  in  issue  the  material  al- 
legations of  the  answer,  and  denying  that  the  judgment  re- 
ferred to  is  a  bar  to  this  action.  At  the  trial  the  plaintiff  in- 
troduced as  evidence  the  records  in  the  actions  against  him  of 
May  28  and  July  9,  1898,  gave  oral  testimony  tending  to  sup- 
port the  allegations  of  his  complaint,  and  rested.  The  defend- 
ant thereupon  moved  for  a  nonsuit,  which,  being  overruled,  he 
introduced  testimony  in  his  defense,  and  at  the  close  of  all  the 
evidence  requested  a  direction  to  the  jury  to  return  a  verdict 
in  his  favor.  This  was  likewise  overruled,  and  the  cause  sub- 
mitted, resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  from  which  the  defendant  appeals. 

The  several  assignments  of  error  may  all  be  disposed  of  by  a 
consideration  of  the  motions  for  a  nonsuit  and  for  a  directed 
verdict.  The  grounds  of  these  motions  are :  1.  That  it  was 
not  shown  that  Taylor,  who  assumed  to  attach  the  potatoes  on 
May  31,  1898,  was  an  officer  authorized  to  serve  a  writ  of  at- 
tachment; 2.  That  his  return  upon  the  writ  is  conclusive  in 
this  action  as  to  the  number  of  bushels  of  potatoes  attached; 
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o.nd  3.  That  the  judgment  in  the  former  action  brought  by  the 
defendant  against  the  plaintiff  on  July  9,  1898,  to  recover  dam- 
ages for  an  alleged  breach  of  the  contract,  is  a  bar  to  this  ac- 
tion. 

1.  The  first  objection  is  disposed  of  by  the  fact  that  defend- 
ant affirmatively  alleges  in  his  answer  that  the  writ  of  attach- 
ment referred  to  was  placed  in  Taylor's  hands  as  constable  for 
service,  and  that  it  was  in  pursuance  of  his  direction  and  under 
'*''^  his  instruction  that  Taylor,  as  such  constable,  levied  upon 
and  took  into  his  possession  two  hundred  and  seventy  sacks  of 
potatoes  belonging  to  the  plaintiff.  It  is  thus  affirmatively  as- 
serted that  Taylor  was  the  officer  he  represented  himself  to  be, 
and  that,  in  seizing  tlie  property  of  the  plaintiff  he  was  acting 
under  the  instruction  and  by  the  direction  of  the  defendant. 
The  defendant,  therefore,  is  concluded  by  his  answer  to  ques- 
tion the  official  character  or  authority  of  Taylor. 

2.  Moreover,  it  is  not  material  whether  Taylor  had  authority 
to  serve  the  writ  of  attachment  or  not.  This  is  an  action  to 
recover  damages  for  breach  of  a  contract,  and  not  for  a  wrong- 
ful attachment.  The  averment  in  the  complaint  that  the  prop- 
erty was  seized  and  attached  at  the  instance  and  by  the  direc- 
tion of  the  defendant,  and  the  proof  in  support  tberoof,  were 
for  the  purpose  of  excusing  the  plaintiff's  failure  to  deliver  the 
potatoes  as  stipulated  in  the  contract.  The  allegation  and  proof 
were  material  in  order  to  show  either  a  waiver  by  the  defend- 
ant of  performance  of  this  provision  of  the  contract,  or  that 
by  his  action  and  conduct  he  had  made  it  impossible  for  tlie 
plaintiff  to  deliver  the  goods  as  agreed  upon. 

3.  Xor  is  the  return  of  the  officer,  as  shown  by  the  record, 
conclusive  between  the  parties  as  to  the  number  of  bushels  at- 
tached. There  are  two  returns  in  the  record,  from  one  of 
which  it  appears  that  the  officer  attached  and  had  in  his  pos- 
session at  Jones'  warehouse  at  Brooks  two  hundred  and  seventy 
sacks  of  potatoes,  and  tlie  balance  were  "in  the  field  and 
sacked"";  and  from  the  other  that  he  attnelied  two  hundred  and 
seventy  sacks,  and  had  tbem  in  his  possession  in  the  warehouse 
at  Brooks.  So  that,  if  the  question  of  the  number  of  bushels 
attached  was  to  be  determined  from  the  officer's  return,  its  cor- 
rect solution  would  be  difficult.  But,  as  already  suggested,  the 
allegation  and  proof  of  the  attachment  are  only  for  the  pur- 
pose of  excusing  plaintiff's  failure  to  comply  with  a  condition 
precedent  on  his  part.     The  oral  proof  shows,  or  tends  to  show. 
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that  the  entire  crop  of  potatoes  was  seized  by  the  officer,  and 
placed  in  the  custody  of  a  keeper,  at  the  instance  and  by  the 
direction  of  the  defendant,  who  was  present  at  the  time.  Tliis 
was  sufficient  for  the  purposes  of  ^'^  this  case,  whether  con- 
forming to  the  facts  as  stated  in  the  officer's  return  or  not. 

4.  The  next  question  has  reference  to  the  effect  of  the  judg- 
ment in  the  action  brought  by  the  defendant  against  the  plain- 
tiff on  July  9,  1898,  to  recover  damages  for  an  alleged  breach 
of  the  contract  set  out  in  the  complaint  in  the  present  action. 
A  brief  reference  to  the  pleadings  in  the  case  of  Mitchell  v.  La 
Follett,  38  Or.  178,  63  Pac.  54,  is  necessary  to  an  intelligent  un- 
derstanding of  the  question  involved.  The  complaint,  after  set- 
ting out  the  agreement,  alleged,  in  substance,  that  on  the  27th 
of  May,  1898,  La  I'ollett  repudiated  the  contract,  and  informed 
]\Iitchell  that  be  would  not  deliver  the  pot-atoes  as  stipulated,  or 
at  all,  and  "ever  since  has  and  still  does  refuse  to  deliver  the 
said  potatoes  to  the  plaintiff,  or  any  part  thereof";  that  upon 
.'^uch  refusal  Mitchell  demanded  the  return  of  the  twenty  dollars 
and  payment  for  the  sacks  furnished,  but  La  Follett  refused  to 
pay  the  same,  or  any  part  thereof.  The  answer  denied  the 
In-each  of  the  contract  as  alleged  in  the  complaint,  and  for  an  af- 
firmative defense  averred  that  on  or  about  the  27th  of  May,  1898, 
Mitchell  proposed  to  take  the  potatoes  at  La  Follett's  farm,  where 
they  were  situated,  and  La  Follett  agreed  to  so  deliver  them,  pro- 
vided Mitchell  would  pay  the  balance  due  before  their  removal, 
which  he  refused  to  do,  and  then  and  there  notified  La  Follett 
that  he  would  not  accept  the  potatoes  at  any  time  or  place,  and 
absolutely  refused  to  receive  them,  or  to  pay  the  balance  of  the 
purchase  price,  although  La  Follett  was  then,  is  now,  and  ever 
since  has  been,  ready  and  willing  to  deliver  them,  and  at  divers 
times  thereafter  and  before  the  commencement  of  the  action,  of- 
fered and  tendered'  to  Mitchell  the  whole  of  the  potatoes,  sacks, 
and  twine;  that  La  Follett  had  duly  and  fully  performed  and 
offered  to  perform  all  the  conditions  and  provisions  of  the  con- 
tract on  his  part.  There  is  no  dispute  under  the  authorities  as  to 
the  rule  of  law  that  an  issue  once  deterniined  in  a  court  of  com- 
petent jurisdiction  cannot  be  again  litigated  between  the  same 
parties.  But  there  is  a  difference,  sometimes  overlooked,  between 
the  effect  of  a  judgment  as  a  bar  or  estoppel  against  the  prosecu- 
tion of  a  second  ■**'^  action  upon  the  same  claim  or  demand  and 
its  effect  as  an  estoppel  in  another  action  between  the  same  parties 
upon  a  different  claim  or  demand.  In  the  former  case  the  judg- 
Am.  St.  Eep.,  Vol.  95—50 
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meut,  if  upon  the  merits,  is  an  absolute  bar,  and  concludes  the 
parties  and  their  privies,  not  only  as  to  every  matter  that  was  actu- 
ally litigated,  but  as  to  any  other  that  might  have  been  litigated. 
Where,  however,  the  action,  although  between  the  same  parties^ 
is  upon  a  different  claim  or  demand,  the  judgment  in  the  prior 
action  operates  as  a  bar  or  estoppel  only  as  to  those  matters  di- 
rectly in  issue,  and  not  those  collaterally  litigated.  This  dis- 
tinction is  pointed  out  by  Mr.  Justice  Field  with  his  usual  clear- 
ness, in  Cromwell  v.  Sac  County,  94  U.  S.  351,  and  was  applied 
by  this  court  in  Glenn  v.  Savage,  14  Or.  567,  13  Pac.  442,  and 
Applegate  v.  Dowell,  15  Or.  513,  522,  16  Pac.  651. 

Before,  therefore,  the  judgment  in  j\Iitchell  v.  La  Follett,  38 
Or.  178,  63  Pac.  54,  can  be  invoked  as  a  bar  to  this  action,  it 
must  appear  that  the  question  now  in  issue  was  directly  involved 
in  that  case  and  determined  therein.  Within  the  meaning  of 
the  rule  relied  upon,  a  fact  or  matter  in  issue  is  said  to  l)e  '"that 
upon  which  the  plaintiff  proceeds  by  his  action  and  which  the 
defendant  controverts  in  liis  pleadings" :  Garwood  v.  Garwood, 
29  Cal.  514;  King  v.  Chase,  15  N.  H.  9,  41  Am.  Dec.  675. 
Xow,  in  the  former  action  Mitchell  proceeded  and  based  his 
right  to  recover  upon  an  alleged  breach  of  the  contract  by  La 
"Follett  on  the  27th  of  May.  That  was  the  material  allegation 
in  the  complaint,  wliich  the  latter  controverted  by  his  answer, 
and  was  the  subject  of  inquiry  before  the  court  and  jury.  If 
the  finding  and  judgment  had  been  in  favor  of  ^Mitchell,  La  Fol- 
lett would  be  estopped  from  alleging  in  this  action  anything  to 
the  contrary;  but,  as  the  action  resulted  in  a  final  judgment  in 
favor  of  La  Follett,  it  constituted  an  adjudication  that  there 
had  been  no  breach  of  the  contract  on  his  part,  but  did  not  de- 
termine that  Mitchell  himself  had  not  violated  the  terms  and 
conditions  thereof.  That  question  was  not  involved  in  the 
former  controvers}'',  and  the  judgment  therein  is  no  bar  to  this 
action.  The  plaintiff  was  not  obliged  to  set  up  in  the  former 
action  a  breach  of  the  contract  by  the  defendant,  '**'^  for  tlie  pur- 
pose of  recovering  damages  therefor:  Freeman  on  Judgments, 
3d  ed.,  sees.  227,  228.  And,  as  said  by  Mr.  Justice  Fiohl  in 
Cromwell  v.  Sac  Count}^  94  U.  S.  351 :  '•'It  is  not  believed  that 
ihere  are  any  cases  going  to  the  extent  that,  because  in  the  prior 
action  a  different  question  from  that  actually  determined  might 
have  arisen  and  been  litigated,  therefore  such  possible  question 
is  to  be  considered  as  excluded  from  consideration  in  a  second 
action  between  the  same  parties  on  a  dilferent  demand,  although 
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loose  remarks  looking  in  that  direction  may  be  found  in  some 
opinions.  On  principle,  a  point  not  in  litigation  in  one  action 
cannot  be  received  as  conclusively  settled  in  any  subsequent  ac- 
tion upon  a  different  cause  because  it  might  have  been  deter- 
mined in  the  first  action."  So  we  conclude  that  the  judgment 
in  the  former  action  between  the  same  parties  to  this  record  is 
in  no  way  a  bar  to  this,  because  the  point  now  in  controversy 
was  neither  involved  nor  litigated  there. 

5.  It  is  insisted,  however,  that  the  position  assumed  by  the 
plaintiff  in  the  present  case  is  consistent  with  his  answer  in  the 
former  one,  because  it  was  there  alleged  that  he  had  offered  to 
deliver  the  Avhole  of  the  potatoes  to  the  defendant,  and  was  able 
find  willing  to  perform  the  contract  on  his  part.  That  action, 
iiowever,  was  grounded  on  the  repudiation  of  the  contract  by 
the  plaintiff  before  the  time  for  delivery  had  arrived.  That 
was  the  gist  of  the  controversy,  and  the  only  question  really  lit- 
igated and  settled  by  the  judgment.  The  mere  inconsistency, 
if  there  is  any,  between  some  of  the  allegations  of  plaintiff's 
answer  in  the  case  referred  to  and  the  position  he  now  assumes, 
does  not  estop  him  from  maintaining  this  action,  because  the  de- 
fendant has  not  been  misled  or  injured  thereby,  and  therefore 
has  no  cause  of  complaint  on  that  ground.  The  evidence  does 
lend  to  sliow  that  the  plaintiff  was  ready  and  willing  at  all  times 
to  comply  with  the  terms  of  his  contract  and  deliver  the  potatoes 
as  agreed  upon,  and  so  notified  the  defendant  in.  writing,  but 
that  he  was  prevented  from  doing  so  by  the  wrongful  acts  of 
the  defendant.  It  is  therefore  doubtful  whether  the  allegations 
of  his  answer  in  the  former  action  are  in  any  substantial  sense 
inconsistent  with  the  position  now  '*"*  assumed  l)y  him.  But, 
whether  they  are  or  not,  they  afford  no  reason  why  the  judgment 
therein  should  be  considered  as  an  estoppel  or  conclusive  bar  to 
this  case. 

It  follows  from  these  vicu's  that  the  judgment  of  the  court 
below  should  be  affirmed,  and  it  is  so  ordered. 


Tlir  Ocnrral  Rules  of  Rrs  Judicnta  are  stated  in  the  recent  cases 
of  Garden  City  v.  Merchants'  etc.  Nat.  Bank,  65  Kan.  345,  93 
Am.  St.  Eep.  284,  69  Pac.  325;  White  v.  Ladd,  41  Or.  324.  93  Am. 
St.  Rep.  732,  6S  Pac.  739.  When  a  second  action  between  the 
same  parties  is  npon  a  difTerent  claim  or  demand,  the  judgment  in 
the  prior  action  operates  as  an  estoppel  only  as  to  tliose  issues 
upon  the  determination  of  which  the  fimlinj^  or  judgement  is  rendered, 
and  does  not  extend  to  matters  which  might  have  heen,  but  were 
not.  litigated  and  determined  in  the  former  action:  Pitts  v.  Oliver, 
13    S.    Dak.    561,    79    Am.    St.    Eep.    907,    83    X.    W.    591.     See,    also, 
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rreeman  v.  Barnum,  131  Cal.  386,  82  Am.  St.  Eep.  355,  63  Pac.  691; 
Hunter  v.  Hunter,  63  S.  C.  78,  90  Am.  St.  Rep.  663,  41  S.  E.  33.  If,  in 
an  action  to  recover  the  contract  price  of  services  rendered,  the  de- 
fendant recovers  judgment  on  the  ground  that  the  contract  has  not 
been  completed,  such  judgment  is  not  a  bar  to  a  second  action  to 
recover  the  reasonable  value  of  the  same  services:  Eossman  v. 
Tilleny,  80  Minn.   160,  81  Am.   St.  Eep.  247,  83  N.  W.  42. 
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EDWAEDS  V.  WESSTXGER. 

[65  S.  C.  161,  43  S.  E.  518.] 

DAMAGES — Assault  and  Battery. — Evidence  of  a  prosecution 
and  acquittal  for  an  assault  and  battery  cannot  be  given  to  mitigate 
the  damages  in   a  civil  action  for  the  same  offense,     (p.   791.) 

TRIAL — Instructions. — The  trial  court  is  not  bound  to  charge 
the  jury  in  the  exact  words  of  the  request,  nor  "is  it  bound  to  charge 
a  request  covered  by  the  general  charge,     (p.  793.) 

HUSBAND  AND  WIFE— Married  Woman's  Torts.— If  a  wife 
commits  a  tort  in  the  presence  of  her  husband,  it  is  presumed  that 
she  is  coerced  by  him,  and  he  alone  is  liable  therefor,  but  if  she  acts 
deliberately,  freely,  and  independently,  it  is  their  joint  tort,  and  they 
are   jointly   liable,     (p.   794.) 

G.  T.  Graham  and  Efird  &  Dreher,  for  the  appellant. 

E.  McClarkson  and  A.  Crawford^  for  the  appellees. 

*^^  GARY,  J.  This  is  an  action  for  damages,  in  which  the 
plaintiff  alleges  that :  ''On  or  about  the  second  day  of  Septem- 
l)er,  1900,  at  plaintiff^s  home  in  the  county  of  Lexington,  in  the 
state  aforesaid,  the  defendants,  coming  together  and  aiding  and 
abetting  each  other,  wrongfully  and  unlawfully  entered  upon 
the  premises  aforesaid  and  upon  the  back  piazza  of  the  resi- 
dence thereon,  and  then  and  there  did  beat  and  bruise,  wound 
and  ill-treat  this  plaintiff,  and  did,  in  a  brutal  manner,  de- 
liberately and  repeatedly  strike  this  plaintiff  over  the  head 
Avith  a  heavy  stick  or  club,  and  did  seize  and  pull  her  hair, 
and  drag  and  pull  her  about  and  over  said  piazza  and  prem- 
ises, and  did  repeatedly  strike  her  with  clenched  fists  in  and 
upon  the  head,  while  two  boys  accompanying  said  defend- 
ants upon  their  preconceived  and  prearranged  design  to  commit 
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said  trespass  and  assault  and  batter_v,  did  stand  at  the  side  of 
said  defendants  with  open  knives  in  hand,  and  while  she  was  be- 
ing abused  and  vilified  and  denounced  by  said  defendants; 
whereby  the  plaintiff  was  humiliated  and  degraded  and  imposed 
upon,  and  whereby  she  suffered  great  nervous  shock,  and  whereby 
she  was  injured  in  her  person  and  rights  to  her  damage  ten 
thousand  dollars." 

The  defendants  answered,  denying  generally  the  allegations 
of  the  complaint  and  interposing  as  a  defense  in  mitigation  of 
damages :  "That  on  or  about  the  fourth  day  of  September,  1900, 
the  plaintiff  swore  out  a  warrant  before  H.  A.  Meetze,  a  magis- 
trate of  said  county,  charging  the  defendants  and  their  son, 
Chalmers  Wessinger,  with  an  ^***  assault  and  battery  and  riot, 
on  the  second  day  of  September,  1900,  as  alleged  in  the  said 
complaint,  and  undertook  to  bind  over  the  above-named  defend- 
ants; but  said  case  having  been  transferred  to  Magistrate  Corley, 
and  a  preliminary  examination  being  had  on  the  twenty-second 
day  of  September,  1900,  the  said  magistrate,  after  taking  the 
testimony  of  the  witnesses  for  the  prosecution  in  said  case,  did 
adjudge  that  said  case  was  triable  by  a  magistrate;  and  there- 
after, on  the  thirteenth  day  of  October,  1900,  upon  the  trial  of 
said  case,  the  said  magistrate  did  discharge  and  acquit  the  de- 
fendants of  the  said  charge."  They  also  alleged  that  at  the  time 
of  the  alleged  assault  and  battery,  the  defendant,  Elizabeth  Wes- 
singer,  was,  and  still  is,  the  wife  of  the  defendant,  Vastine 
Wessinger.  The  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  one  thousand  five  hundred  dollars. 

The  appellant's  first  exception  assigns  error:  "In  that  the 
presiding  judge  erred  in  the  recipiency  of  the  testimony  in  re- 
gard to  the  result  of  a  trial  of  issues  raised  in  the  case  in  a  mag- 
istrate's court  on  the  criminal  side,  wlien  objection  was  made  to 
the  reception  of  oral  evidence  thereof,  by  saying  that,  'I  don't 
think  it  amounts  to  a  row  of  pins  one  way  or  the  other,  but  I 
will  let  it  come  out,'  thereby  impressing  upon  the  minds  of  the 
jury  that  the  result  of  trial  could  have  no  effect  in  this,  and  the 
error  was,  that  he  thereby  gave  the  jury  his  impression  of  the 
evidence  and  induced  them  to  believe  that  the  same  was  of  no 
value  and  force;  whereas,  it  is  respectfully  submitted  that  the 
evidence  was  of  value  and  force,  not  as  a  bar  to  this  action,  but 
in  mitigation  of  damages."  Section  7  of  the  Code  is  as  follows : 
"Where  the  violation  of  tlie  right  admits  of  both  a  civil  and  a 
criminal  remedy,  the  right  to  prosecute  the  one  is  not  merged 
in  the  other."     In    the  case  of    Wolff  v.  Cohen,  8    Rich.  145, 
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■which  was  an  action  for  assault  and  battery,  the  court,  in  consid- 
ering an  exception  assigning  error  on  the  part  of  the  circuit 
judge,  in  charging  the  jury  that  they  could  not  consider  the 
criminal  prosecution  and  the  consequent  punishment  of  the  de- 
fendants as  circumstances  in  ^^^  mitigation  of  damages,  thus 
stated  the  rule :  "The  indictment  and  civil  action  are  prosecuted 
for  the  same  trespass,  but  not  by  the  same  parties.  One  is  an  of- 
fense against  society,  the  otlier  is  a  private  wrong.  The  state 
punishes  for  a  breach  of  public  peace;  the  individual  recovers 
damages  for  the  injury  of  his  person,  and  where  the  compensation 
is  beyond  the  actual  loss,  it  may  operate,  incidentally,  as  a  pen- 
alty, but  not  as  a  cumulative  remedy.  If  the  punishment  of  the 
offenders  should  be  permitted  to  intluence  the  jury  in  their  esti- 
mate of  damages,  the  private  remedy  which  the  law  gives  to  the 
injured  party  would  be  adjudged.  When  the  prosecutor  re- 
ceives a  part  of  the  pecuniary  penalty,  it  has  been  held  that  his 
damages  should  be  nominal  (Jackson  v.  Bell,  3  Car.  &  P.  316) ; 
but  in  this  state  he  is  entitled  to  none  of  the  penalty,  and  is  not 
restrained  from  prosecuting  both  the  indictment  and  civil  action 
together.  In  Cook  v.  Ellis,  6  Hill  (X.  Y.),  46C,  41  Am.  Dec. 
757.  the  court  did  not  regard  the  probable  or  actual  punishment 
of  tlie  defendant  by  indictment  in  an  action  for  damages.  The 
parties,  the  nature  of  the  offense  and  the  remedies  are  different ; 
and  where  circumstances  of  aggravation  call  for  vindictive  and 
punitory  damages,  the  range  of  the  jury's  discretion  should  not 
be  narrowed  by  the  sentence  of  the  court."  The  rule  prevails 
with  even  stronger  force  in  this  case,  as  the  parties  were  ac- 
quitted before  the  magistrate. 

The  second  exception  is  as  follows:  "2.  That  the  presiding 
judge  erred  in  his  charge  to  the  jury:  (a)  In  that  his  honor, 
by  instructing  the  jury,  'If  a'ou  think  she  is  entitled  to  damages, 
you  can  find  from  one  cent  to  ten  thousand  dollars,  that  is  a 
matter  exclusively  for  you,'  the  error  being  that  the  jury  was 
not  instructed  as  to  whether  they  should  give  actual-  or  vindic- 
tive damages,  or  both,  and  in  failing  to  define  these  different 
kinds  of  damages,  (b)  That  his  honor  erred  in  instructing  the 
jury  as  folloM-s:  'The  law  presumes  in  a  case  of  this  sort,  that 
if  the  wife  committed  an  offense  of  this  kind  in  tlie  presence  of 
her  husband,  that  she  is  coerced  to  it,  forced  by  him  to  do  it; 
that's  the  presumption,  but  it  can  be  rel)utted  by  testimony,  and 
where  in  the  trial  of  a  cause  like  ^^*'  this,  if  the  testimony  sat- 
isfies the  jury  that  if  the  husband  were  present  and  the  wife 
were  the  better  man  of  the  two,  as  it  were,  acting  independently. 
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acted  on  her  own  free  will,  according  to  her  own  volition,  that 
presumption  is  dissipated,  and  a  verdict  could  be  found  against 
her  the  same  as  against  her  husband.  But  if  the  wife  commits 
an  offense  in  the  presence  of  her  husband  and  he  instigates  her 
to  do  it,  and  she  is  acting  under  his  direction,  the  law  presumes 
her  to  be  coerced,  and  in  a  case  of  that  sort  she  is  not  respon- 
sible for  the  commission  of  a  misdemeanor  in  the  pro>encc  of 
her  husband.  But  if  a  man  and  a  wife  go  to  a  place  together, 
or  meet  a  party  on  tlie  street,  and  they  commit  an  assault,  and 
the  wife  acts  independently  of  her  husband,  acts  on  her  own 
volition,  and  the  husband  does  not  coerce  her,  does  not  instigate 
her,  but  she  acts  freely  and  voluntarily,  then  she  would  l)e  as 
much  liable  for  the  commission  of  the  misdemeanor  as  if  her 
husband  was  not  present.  If  you  are  satisfied  in  this  case  that 
both  the  defendants  committed  an  assault  and  battery  upon  the 
person  of  the  plaintiff,  and  they  did  it  without  legal  justification 
or  excuse,  and  that  the  wife  was  not  coerced  by  her  husband,  not 
commanded  or  instigated  by  him  to  do  it,  but  that  she  acted  of 
her  own  free  will,  according  to  her  own  volition,  acted  independ- 
ent of  him,  was  not  ordered  by  him  and  was  not  afraid  of  him, 
but  acted  just  the  same  as  if  he  were  not  there,  then  she  would 
be  as  much  liable  as  he;  if  both  committed  the  assault,  without 
legal  justification  or  excuse  upon  the  person  of  the  plaintiff, 
you  will  give  such  damage  proportionate  to  the  injury  sustained 
as  in  your  opinion  you  think  the  plaintiff  is  entitled.  If  you 
think  the  defendant  did  not  commit  an  assault  and  battery,  or 
,  if  you  think  they  acted  in  self-defense,  then  your  verdict  would 
necessarily  be  for  the  defendants;  or  if  you  think  Mrs.  Wessin- 
ger  committed  an  assault,  and  that  she  was  coerced  by  her  hus- 
band to  do  it,  and  her  husband  took  a  hand  in  it,  your  verdict 
would  be  against  the  husband  only.  If  you  think  they  acted  to- 
gether, and  she  acted  independent  of  him,  on  her  own  accord, 

Iier  own  volition,  your  verdict  would  be  against  ^^^  both 

The  defendants  have  requested  me  to  charge  you  the  following 
proposition  of  law:  'The  jury  is  charged,  if  they  find  the  de- 
fendant, Elizabeth  Wessinger,  committed  a  tort  by  assaulting 
and  striking  the  plaintiff  in  the  presence  of  her  husband,  I.  V. 
Wessinger,  or  at  his  instigation,  then  the  defendant,  I.  V.  Wes- 
singer, alone  would  be  responsible  for  it;  and  the  jury  under 
such  circumstances  could  not  hold  her  responsible  for  the  tort.' 
I  charge  you  that  a  little  differently  from  what  is  laid  down 
here.  I  charge  you  this:  'The  jury  is  charged  that,  if  they 
find  the  defendant,  Elizabeth  Wessinger,  committed  a  tort  by 
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assaulting  and  striking  the  plaintiff,  in  the  presence  of  her  hus- 
band, I.  Y.  Wessinger,  at  his  instigation,  then  the  defendant,  I. 
y.  Wessinger,  alone  would  he  responsible  for  it,  and  the  jury 
under  such  circumstances  could  not  hold  her  responsiljle  for  the 
tort.'  Strike  out  the  word  'or,'  and  I  charge  you  that.'  The 
error  being  that  his  honor  first  laid  down  the  doctrine  correctly 
that  the  mere  presence  of  the  husband  with  the  Avife  during  the 
commitment  of  an  assault  and  battery  raised  the  presumption  of 
coercion  on  the  part  of  the  husband  and  then  modified  the  doc- 
trine by  instructing  tlie  jury  that  the  husband  alone  is  respon- 
v^ible  only  in  those  cases  where  he  instigated  and  commanded 
the  commission  of  the  offense  by  the  wife ;  thereby  instructing 
the  jury  that  they  could  not  find  against  the  husband  only  and 
for  the  wife  in  those  instances  where  the  husband  was  simply 
present  and  coercion  would  be  presumed ;  and  this  idea  he  im- 
pressed upon  the  jury  more  clearly  by  the  modification  of  the 
defendants'  request  as  above  set  forth." 

The  assignment  of  error  marked  "(a)"  seems  to  have  been 
taken  under  misapprehension,  as  the  record  shows  that  the  pre- 
siding judge  charged  the  jury  as  follows:  "By  vindictive  dam- 
ages we  mean  wherever  there  has  been  a  \nllful  invasion  of  the 
rights  of  another  party,  does  it  willfully  and  recklessly,  runs 
over  them  in  a  high-handed,  outrageous  manner,  juries  in  a 
case  of  that  sort  can  charge  not  only  such  damages  ^***  as  the 
person  actually  sustained,  but  such  damages  in  the  way  of  pun- 
ishing." 

We  will  next  consider  the  assignment  of  error  marked  ('Ho)." 
The  trial  judge  is  not  bound  to  charge  the  jury  in  the  exact 
words  of  the  request,,  nor  is  he  bound  to  charge  a  request  when 
the  proposition  of  law  therein  stated  is  approvingly  submitted 
to  the  jury  in  his  general  charge. 

If  it  was  the  intention  of  the  defendants  in  submitting  the 
request  that  his  honor  should  charge  the  jury  the  proposition  of 
law,  that  the  mere  presence  of  the  Inislumd,  during  the  commit- 
ment of  an  assault  and  batter}"^  raised  the  presumption  of  coer- 
cion on  the  part  of  the  husband,  then  it  was  wholly  unneces- 
sary, as  the  presiding  judge  in  his  exceedingly  able  and  lucid 
charge  stated  such  to  be  the  law.  But  if  they  intended  to  sub- 
mit the  proposition  that  if  the  wife  committed  the  assault  and 
battery  in  the  presence  of  her  husband,  that  he  alone  would  be 
responsible  for  it,  although  there  was  no  coercion  on  his  part, 
and  she  acted  independently  of  him,  then  it  was  erroneous. 
The  request  as  modified  contained  a  sound  proposition  of  law. 
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for  it  simply  made  the  husband  alone  responsible  if  the  wife 
committed  the  assault  and  battery  at  his  instigation.  The 
charge  of  the  circuit  judge  is  fully  sustained  by  the  case  of 
Henderson  v.  Wendler,  39  S.  C.  555,  17  S.  E.  851,  in  which 
the  court  says:  "Exceptions  3,  4.  5  and  6  make  the  point  that 
a  married  woman  cannot  be  made  liable  for  tort  committed  in 
tbe  presence  of  her  husband,  without  proof  showing  that  she 
acted  voluntarily  and  willfully.  The  doctrine  upon  the  subject 
of  the  liability  of  tbe  husband  for  the  tort  of  the  wife  committed 
in  his  presence  is  truly  stated  in  the  case  of  State  v.  Houston, 
29  S.  C.  112,  6  S.  E.''944,  as  follows:  'In  the  case  of  State  v. 
Parkerson,  1  Strob.  170,  Judge  Withers,  in  delivering  the  opin- 
ion of  the  court,  said:  "It  is  a  mistake  to  affirm  that  a  wife 
may  not  be  indicted,  convicted  and  punished  in  conjunction 
with  her  husband.  While  it  is  true,  that  if  she  committed  a 
bare  theft,  or  even  a  burglary,  by  the  coercion  of  her  husband, 
she  ^^^  will  not  suffer  punishment,  and  while  it  is  also  laid 
down  that  coercion  is  to  be  presumed  from  his  presence,  still 
it  is  quite  clear  that  this  is  only  one  of  those  presumptions  or 
inferences  classed  as  prima  facie,  that  may  be  rebutted  by  tes- 
timony, and  hence  presents  a  question  for  the  jur}',  etc."  From 
this  it  appears  that  in  this  state  the  question  of  coercion  is  an 
open  one.' "  The  court  then  quotes  with  approval  the  follow- 
ing from  volume  9  of  the  American  and  English  Encyclopedia 
of  Law,  824,  as  follows:  "1.  If  the  tort  is  committed  in  the 
presence  of  the  husband  and  nothing  more  appears,  it  is  his  sole 
tort,  as  the  wife  is  considered  to  have  acted  under  his  coercion. 
2.  If  the  tort  is  committc^l  in  Ms  presence,  but  she  appears  to 
liave  acted  deliberately  and  freely,  it  is  their  joint  tort.  3.  If 
the  tort  is  conmiitted  in  his  presence  and  against  his  will,  it  is 
her  tort,  and  he  is  liable  with  her.  4.  If  the  tort  is  committed 
out  of  his  presence  but  by  his  direction,  she  is  jointly  liable 
with  him.  5.  If  the  tort  is  committed  out  of  his  presence  and 
without  his  knowledge  or  consent,  he  is  liable  with  her." 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  ai!irmed. 


The  LiahiUti)  for  the  Tort^  of  married  woinen  is  eonsiflered  in  the 
mongjraphic  notes  to  Henley  v.  Wilson,  92  Am.  St.  Rep.  164-170; 
Brazil  v.  Moran,  83  Am.  Dec.  776-778;  Commonwealth  v.  Neal,  6 
Am.  Dec.  106-109. 
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STATE  V.  BOWERS. 

[65  S.  C.  207,  43  S.  E.  656.] 

MANSLAUGHTER — Definition. — Manslaughter  is  properly  de- 
fined as  a  blow  struck  "out  of  a  hot  heart,  heart  full  of  passiou, 
full  of  anger,  and  yet  not  full  of  sin,"  especially  when  the  jury 
have  been  informed  that  a  blow  struck  ' '  out  of  a  malicious  heart, 
sinful    heart"   is   murder,      (p.    799.) 

MURDER. — Self-defense  exists  when  one  kills  another  of  ne- 
cessity. It  exists  when  one  finds  himself  in  a  position  of  imminent 
peril,  either  to  himself  or  to  another  in  peril  of  his  life,  or  of  serious 
bodily  harm,  and  then  strikes  to  save  his  life,  or  to  save  his  body 
?rom  serious  harm,  or  to  save  the  life  of  another,  or  to  save  the 
person  of  the  latter  from  serious  bodily  harm.     (p.  800.) 

Hayward,  Dean  &  Earle,  for  the  appellant, 

J.  E.  Boggs,  solicitor,  for  the  state. 

208  POPE,  C.  J.  The  question  presented  by  this  appeal  is 
whether  the  circuit  judge,  his  honor,  Judge  Gage,  in  his  charge 
to  the  jury,  correctly  set  forth  the  law  of  this  state  defining  the 
crime  of  manslaughter,  of  which  the  defendant  was  convicted 
l)y  the  jury.  It  is  but  just  to  the  presiding  judge  that  his  en- 
tire charge  should  be  reproduced.  It  is  as  follows:  ''Gentle- 
men of  the  jury:  I  am  not  going  to  say  much  to  you  in  this 
case,  because  it  is  not  necessary  for  me  to  say  much.  The  feat- 
ures of  this  case  lie  within  a  very  narrow  compass.  If  you  are 
satisfied  that  Alexander  Bowers  killed  James  Howard,  then 
you  have  only  one  inquiry  to  make,  and  that  is.  How  did  he 
come  to  kill  him  ?  It  is  unlawful  for  one  man  to  kill  another. 
So  that  your  next  inquiry  is.  How  did  Alexander  Bowers  come 
to  kill  James  Howard?  I  charge  you  that  if  he  killed  him  in 
self-defense,  you  will  acquit  him  or  excuse  him.  Xow  self-de- 
fense means,  gentlemen,  just  what  these  words  imply.  It 
means  that  when  one  man  kills  another  of  necessity.  It  exists 
when  one  man  finds  himself  in  a  position  of  peril — imminent 
peril  either  to  himself  or  to  another;  in  peril  of  his  life,  or  in 
])eril  of  serious  bodily  harm;  and  where  he  finds  himself  in  that 
position,  and  strikes  to  save  his  life,  or  strikes  to  save  his  body 
from  serious  harm,  or  to  save  the  life  of  another  person,  or  to 
save  another  person  from  serious  bodily  harm,  the  ~^'^  law  con- 
stitutes that  self-defense;  and  if  you  believe  the  defendant  in 
this  case  did  that,  then  you  should  render  a  verdict  of  not 
o'uiltv.     If  you  find  out  that  he  did  not  do  tliat,  gentlemen,  then 
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you  will  disregard  self-defense,  and  go  one  step  farther,  and 
see  if  there  is  another  defense,  and  that  is  what  is  called  defense 
of  the  castle.  That  means  this,  gentlemen :  it  is  different  from 
self-defense.  If  a  man  has  a  home,  a  residence,  and  living  in 
it.  and  another  man  undertakes  to  drive  him  out,  lie  has  a  right 
to  kill  him  to  keep  him  out.  That  is  the  law.  When  a  man 
enters  his  home  and  another  man  comes  to  take  him  out,  go 
into  the  house  by  force,  break  in,  any  occupant  of  the  house  has 
a  right  to  kill  him  and  keep  him  out.  Now,  if  you  believe  that 
state  of  facts,  you  should  render  a  verdict  of  not  guilty;  if  you 
don't  believe  that  state  of  facts,  you  should  disregard  it  and 
render  a  verdict  of  guilty;  there  is  where  the  oITice  of  the  jury 
comes  in.  Gentlemen,  I  can  tell  you  what  tlie  law  is,  but  it  is 
for  the  jury  to  say  what  the  facts  are.  It  is  for  the  jury  to  say 
whether  or  not  Alexander  Bowers  struck  on  that  day,  if  he  did 
strike,  to  save  liis  life  or  his  body  from  serious  harm,  or  to  save 
]]is  wife  and  children  from  serious  harm.  I  tell  you,  if  he  did, 
you  Avill  acquit  him.  Whether  or  not  he  did  is  a  matter  for 
you.  I  tell  you,  if  Alexander  Bowers  struck  to  keep  the  man 
from  entering  his  house,  the  law  acquits  him.  Whether  or  not 
he  did  do  that,  is  a  question  for  you. 

"If  you  decide  both  of  these  defenses  against  Alexander 
Bowers,  then  you  go  one  step  farther,  and  inquire  out  of  what 
sort  of  heart  he  did  this  killing.  I  tell  you,  if  he  did  it  out  of 
a  malicious  heart,  sinful  heart,  it  is  murder,  and  the  penalty  is 
death.  You  might  ask  yourselves.  How  are  you  to  determine 
u])on  a  human  heart?  That  is  the  province  of  a  jury  every  day. 
Just  like  a  surgeon  looks  at  a  sick  man's  tongue  ....  so  jury- 
men look  upon  a  man's  hands  and  tell  what  motive  ])rompted  his 
heart.  I  tell  you,  if  Alexander  Bowers  struck  this  blow  out  of 
a  heart  full  of  sin  and  malice,  that  is  murder.  Whether  or  not 
he  had  that  sort  of  lieart,  is  a  matter  for  you.  If  you  are  satis- 
fied that  he  did  liave  that  ^^^  sort  of  heart,  render  a  verdict  of 
guilty  if  you  have  reasonable  doubt  about  it,  write  a  verdict  of 
not  guilty  of  murder.  If  you  acquit  him  of  murder,  then  your 
next  inquiry  is,  Is  he  guilty  of  manslaughter?  Tlie  difference 
between  manslaughter  and  murder  is  like  the  difference  be- 
tween day  and  night.  Manslaughter  is,  as  I  told  you,  whore  a 
man  strilscs  out  of  a  hot  heart;  heart  full  of  passion,  full  of  an- 
ger and  yet  not  full  of  sin.  If  lie  strikes  out  of  that  sort  of 
heart,  the  law  denominates  it  manslaughter,  and  tlie  penalty  is 
imprisonment  for  a  series  of  years.  That  is  all  I  have  to  say  to 
you   except  about  the    matter  of    reasonable  doubt.     Alexander 
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Bowers  is  put  on  trial  here  for  a  serious  crime,  and  it  is  the  busi- 
]iess  of  the  state  in  every  case  to  satisfy  the  jury  beyond  a  reason- 
able doubt  of  a  man's  guilt.  Xow,  reasonable  doubt,  gentlemen, 
means  just  what  the  words  imply.  If  I  should  tell  you  what  an 
unreasonable  man  was,  you  would  know  what  I  meant;  if  I 
should  tell  you  what  a  reasonable  man  was,  you  would  know  what 
1  meant.  Therefore,  you  must  understand,  when  I  say  to  you,  if 
you  have  a  reasonable  doubt  about  this  man's  guilt,  you  must 
find  him  not  guilty;  and  if  you  have  no  such  doubt  of  this  man's 
guilt,  if  you  are  satisfied  beyond  a  reasonable  doubt  of  his  guilt, 
you  should  render  a  verdict  of  guilty. 

"Xow,  gentlemen,  as  to  the  form  of  your  verdict.  If  you 
believe  that  he  struck  this  blow  in  self-defense,  write  a  verdict 
of  not  guilty.  If  you  believe  he  struck  this  blow  to  keep  James 
Howard  from  entering  his  house,  write  a  verdict  of  not  guilty. 
If  you  disbelieve  both  of  these  defenses,  and  believe  he  struck 
■out  of  a  malicious  heart,  write  a  verdict  of  guilty.  If  you  be- 
lieve he  did  not  strike  out  of  a  hard  heart,  write  a  verdict  of 
manslaughter.  With  reference  to  a  general  verdict  of  guilty: 
Gentlenien,  it  is  proper  for  mo  to  say  to  you,  in  special  cases 
that  it  is  proper  for  the  jury  to  recommend  a  party  to  mercy; 
that  practically  gives  them  the  right  to  fix  the  penalty.  Xo 
man  can  forfeit  his  life  under  the  laws  of  this  country  except 
by  consent  of  a  jury.  To  recommend  a  party  to  mercy  is  to 
there^by  save  his  life,  and  the  ^^^  law  fixes  the  punishment  at 
lifetime  imprisonment.  Xow,  gentlemen,  this  a  solemn  busi- 
ness for  you.  I  am  going  to  put  it  where  the  law  puts  it, 
where  the  constitutional  law  puts  it,  upon  your  shoulders.  This 
is  your  country.  The  defendant  at  the  bar  is  your  fellow-citi- 
zen; the  dead  man  was  your  fellow-citizen.  Whatever  your 
verdict  be,  gentlemen,  write  it  upon  the  back  of  this  indictment, 
and  sign  your  name  as  foreman." 

The  following  grounds  of  appeal  are  presented : 
^'1.  Because  the  judge  erred  in  charging  the  jury  as  follows : 
^iSTow,  gentlemen,  as  to  the  form  of  your  verdict.  If  you  l)e- 
lieve  that  he  struck  this  blow  in  self-defense,  write  a  verdict  of 
not  guilty.  If  you  believe  he  struck  this  blow  to  keep  Jame^ 
Howard  from  entering  his  house,  write  a  verdict  of  not  guilty. 
If  you  disbelieve  both  of  these  defenses  and  believe  he  struck 
out  of  a  malicious  heart,  write  a  verdict  of  guilty.  If  you  be- 
lieve he  did  not  strike  out  of  a  hard  heart,  write  a  verdict  of 
manslaughter.'  The  error  being  that  tbe  language,  Tf  you  be- 
lieve he  did  not  strike  out  of  a  hard  heart,  write  a  verdict  of 
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manslaughter,'  is  ambiguous,  indefinite,  incorrect,  and  was  mia- 
Jeading  to  the  jury — especially  so  when  the  record  shows  that 
said  language  was  used  just  as  the  judge  was  closing  his  charge 
to  the  jury,  and  he  not  having  previously  clearly  charged  the 
law  of  manslaughter. 

''2.  Because  the  circuit  judge  erred  in  not  charging  the  law 
of  manslaughter,  thereby  violating  the  provisions  of  article  5, 
section  2G,  of  the  constitution  of  South  Carolina,  which  pro- 
vides: 'Judges  shall  not  charge  juries  in  respect  to  matters  of 
fact,  but  shall  declare  the  law.' 

"3.  Because  the  circuit  judge  erred  in  charging  the  jury  as 
follows:  'Murder  is,  as  I  told  you,  Avhere  a  man  strikes  out  of 
a  sinful  heart.  Manslaughter  is  when  he  strikes  out  of  a  hot 
heart ;  lieart  full  of  passion,  full  of  anger,  and  yet  not  full  of 
sin.  If  he  strikes  out  of  that  sort  of  a  heart,  the  law  denomi- 
nates it  manslaughter,  and  the  penalty  is  imprisonment  for  a 
series  of  years.'  The  error  being  that  the  said  '^^  definition  i? 
not  the  legal  and  true  definition  of  that  offense,  and  it  is  uncer- 
tain in  its  terms  and  meaning,  and  was,  therefore,  erroneous 
and  misleading  to  the  jury. 

"4.  Because  the  circuit  judge  erred  in  charging  the  following 
as  the  law  of  self-defense:  'I  charge  you,  if  he  killed  him  in 
self-defense,  you  will  acqiiit  him.  Xow,  self-defense  means, 
gentlemen,  just  what  those  words  imply.  It  means  that  when 
one  man  kills  another  of  necessity.  It  exists  where  one  man 
finds  himself  in  a  position  of  peril — imminent  peril  either  to 
himself  or  to  another  in  peril  of  his  life,  or  in  peril  of  serious 
bodily  harm;  and  where  he  finds  himself  in  that  position  and 
strikes  to  save  his  life,  or  strikes  to  save  his  body  from  serious 
harm,  or  to  save  the  life  of  another  person  from  serious  bodily 
harm,  the  law  constitutes  that  self-defense;  and  if  you  believe 
the  defendant  in  this  case  did  that,  then  you  should  render  a 
verdict  of  not  guilty.'  Wliereas,  he  should  have  charged  that 
the  jury  should  render  a  verdict  of  not  guilty,  if  they  believed 
from  the  e\idence  that  the  accused  was  without  fault  in  bring- 
ing on  the  (litticulty,  and  that  the  defendant  believed  at  the 
time  of  file  killing  that  he  was  in  imminent  danger  of  losing 
his  life  or  of  receiving  serious  bodily  harm,  and  that  a  person  of 
ordinary  reason  and  firmness,  placed  under  like  circumstances 
as  the  defendant  was  ])laeed  at  such  time,  would  have  been 
A\arranted  in  believing  that  he  was  in  such  danger.  Error  is 
imputed  to  the  judge  in  not  chai'ging  the  law  of  self-defense, 
thereliy  violating  the  provisions  of  article  5,  section  2G    of  the 
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constitution  of  South  Carolina,  which  pro\ddes,  'Jiidires  shall 
not  charge  juries  in  respect  to  matters  of  fact,  but  shall  declare 
the  law.' " 

Let  us  now  pass  upon  these  grounds  of  appeal  in  their  order. 
1.  In  our  criminal  statutes,  nnirder  is  described  in  these  words : 
"Sec.  108.  Murder  is  the  Killing  of  any  person  with  malice 
aforethought,  either  express  or  implied."  x\nd  manslaughter 
is  described  therein :  "Sec.  120.  Manslaugliter,  or  the  unlaw- 
ful killing  of  another  without  malice,  express  or  implied." 
Murder  ^^^  in  this  state  is  not  a  statutory  offense ;  it  is  still  a 
common-law  offense:  State  v.  Coleman,  8  S.  C.  237;  and  the 
same  is  true  of  the  crime  of  manslaughter.  Therefore,  when  a 
circuit  judge  comes  to  charge  the  jury  as  to  these  two  crimes,  so 
long  as  he  preserves  intact  the  fundamental  requirements  of 
these  two  sections  of  our  criminal  statutes,  he  has  not  trans- 
gressed the  law.  Malice  aforethought,  either  express  or  implied, 
must  be  preserved  in  a  charge  upon  murder:  and  the  absence  of 
malice,  though  the  killing  is  unlawful,  must  be  preserved  in 
cliarge  upon  manslaughter.  It  is  very  evident  tliat  in  the  charge 
of  the  circuit  judge  he  preserved  these  rules;  for  as  to  murder 
he  says :  "If  he  did  it  [the  deed]  out  of  a  malicious  heart,  sinful 
heart,  it  is  murder."  Thus  the  circuit  judge  empliasizod  malice 
as  an  essential  ingredient  in  the  crime  of  murder.  The  circuit 
judge  here  paints  what  he  calls  a  "sinful  heart."  a  "hard  heart," 
and  in  such  words  that  a  jury  could  not  mistake  his  meaning; 
and  when  lie  comes  to  define  "manslaughter,"  he  says :  "']\Ian- 
slaugliter  is  when  he  strikes  out  of  a  hot  heart,  heart  full  of 
juission,  full  of  anger,  and  yet  not  full  of  sin."  The  circuit 
judge  had  just  told  the  jury  that  the  sinful  heart  was  a  mali- 
cious heart;  so,  therefore,  when  in  regard  to  manslaugliter.  be 
Toils  the  jury  that  the  heart  of  the  accused  was  not  full  of  sin, 
he  meant  a  heart  void  of  malice,  and  the  jury  understood  him. 
See  how  careful  he  is  to  say,  out  of  "hot  heart,"  "heart  full  of 
passion,'"'  "full  of  anger,"  and  "3'et  not  full  of  sin."  If  we  were 
required,  we  might  admonish  circuit  judges  in  tlieir  charges  to 
avoid  the  use  of  moral  terms,  but  rather  to  cling  to  the  estab- 
lished legal  nomenclature  in  defining  the  offenses  of  murder  and 
manslaughter.     This  exception  is  overruled. 

2.  We  do  not  find  that  the  circuit  judge  failed  to  eliarge  tlie 
law  as  to  manslaughter — indeed,  we  have  just  held  that  the 
terms  used  by  him  clearly  pointed  out  the  legal  significance  of 
tliat  crime.  Tlie  absence  of  malice,  the  sudden  heat  and  pas- 
sion, all  appear  in  his    charge.     Hence  he  did  not    violate  the 
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])rovisions  of  article  5,  section  26  of  the  constitution  ^^^  of 
this  state,  which  required  judges  to  charge  or  declare  the  law. 
This  exception  is  overruled. 

3.  We  have  already,  under  the  first  ground  of  appeal,  disposed 
of  this  exception,  and  it  is,  therefore,  overruled. 

4.  We  cannot  sustain   this  exception.     In  regard    to  self-de- 
fense, we  think  the  circuit  Judge  correctly  brought  before  the 
jury  in  his  charge  the  law  applicable  to  the  case  then  at  the  bar 
of  his  court,  for  in  the  absence  of  the  testimony  (for  the  same 
is  not  embraced  in  the  case  of  appeal),  we  must  assume  that  the 
circuiti  judge  had  in  his  mind  that  the  facts  of  this  cause  war- 
ranted him  in  so  shaping  his  charge  to   meet  the  requirements  of 
this  case.     The  case  of  State  v.  McGreer,  13  S.  C.  4:6G,  does  not 
and  could  not  lay   down  the  law    as  an  unchangeable    rule  to 
govern  every  case  but  rather  it  was  intended  to  fit  the  rule  to 
the  facts  there  set  up,  and,  of  course,  all  similar  cases.     A  cir- 
<;uit  judge  in  his  charge  must  adopt  the  language  to  make  clear 
the  principles  of  the  law  so  that  juries  could  clearly  understand 
the  same.     This  exception  is  overruled. 

It  is  the  judgment  of  this  court    that    the  judgment  of  the 
circuit  court  herein  be  atfirmed. 


ManslaiDjlitcr  is  the  killiug  of  a  human  beinor  under  the  influence 
of  sudden  heat  and  passion  brought  on  by  a  reasonable  provocation: 
State  V.  Ferguson,  2  Hill,  619,  27  Am.  Dee.  412.  It  may  be  volun- 
tary, upon  a  sudden  heat,  or  involuntary  in  the  couiniission  oi  an 
unlawful  act:  McWhirt's  Case,  3  Gratt.  594,  46  Am.  Dec.  196;  Sut- 
cliffe  V.  State,  18  Ohio,  469,  51  Am.  Dec.  459;  Commonwealth  v. 
"Webster,  5  Cush.  295,  52  Am.  Dec.  711.  Manslaughter  differs  from 
murder  in  this,  that  the  former  proceeds  from  a  sudden  heat  of  pas- 
sion, and  the  latter  from  wickedness  of  heart.  Malice  aforethought 
is  the  grand  criterion  which  distinguishes  rnurder  from  other  killings: 
MeWhirt's  Case,  3  Gratt.  594,  46  Am.  Dec.  196.  See,  too,  Holmes 
V.  State,  88  Ala.  26,  16  Am.  St.  Eep.  17,  7  South.  193;  Menly  v. 
State,  26  Tex.  App.  274,  8  Am.  St.  Eep.  477,  9  S.  W.  563;  Cryer 
V.  State,  71  Miss.  467,  42  Am.  St.  Rep.  473,  14  South.  261;  State 
V.  Davis,  .50  S.  C.  405,  62  Am.  St.  Rep.  837,  27  S.  E.  905;  Perugi 
V.  State,  104  Wis.  230,  76  Am.  St.  Eep.  865,  80  X.  W.  593;  King  v. 
State,  68  Ark.  572,  82  Am.  St.  Eep.  307,  60  S.  W.  951;  State  v. 
Doherty,  72  Vt.  381,  82  Am.  St.  Rep.  951.  48  Atl.  658;  State  v.  Foster, 
130  K  C.  666,  89  Am.  St.  Rep.  876,  41  S.  E.  284. 

The  Law  of  Srlf-drfense  is  the  subject  of  a  monographic  note  to 
State  v.  Sumner,  74  Am.  St.  Rep.  717-740.  One  mav  protect  his 
own  life  or  that  of  another  from  attack  to  the  extent  of  takinp-  b'fe. 
if  it  reasonably  appears  necessary  to  the  preservation  of  life  or  limb:' 
State  v.  Bonofiglio.  67  X.  .T.  L.  239.  91  Am.  St.  Rep.  4"3  52 
Atl.  712,  .54  Atl.  99;  IJtterback  v.  Commonwealth,  105  Kv  '7"3^ 
88  Am.  St.  Rep.  328,  49  S.  W.  479:  Palmer  v.  State  0  '  Wvo' 
40,  87  Am.  St.  Rep.  910,  59  Pae.   795;   Bullock  v.  State,  65  X    J    L* 
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557,  86  Am.  St.  Eep.  668,  47  Atl.  62;  Elder  v.  State,  69  Ark.  618, 
86  Am.  St.  Kep.  220,  65  S.  W.  938;  Wood  v.  State,  128  Ala.  27,  86 
Am.  St.  Kep.  71,  29  South.  557. 


STATE  V.  COBB. 

[65  S.  C.  324,  43  S.  E.  654.] 

MURDER— Bringing    on    Difficulty.— If    one    person    prepares 

with   deliberation   and  brings   on  a  difficulty  with  another,  with  the 

intention  of  killing  the  latter  if  he  resents  the  insult,  and  he   does 

resent  and  is  killed    by  the  former,  the  killing  is  murder,     (p.  802.) 

Butler  &  Osborne  and  W.  N^.  Hardin,  for  the  appellant. 

Assistant  Attorney  General  Townsend,  for  the  state. 

324  'WOODS,  J.  The  appellant,  Son  Cobb,  was  convicted  of 
murder,  with  recommendation  to  mercy,  at  the  March  term, 
1902,  of  the  court  of  general  sessions  for  Cherokee  county,  and 
was  sentenced  to  life  imprisonment.  The  exceptions  allege  sev- 
eral errors  in  the  charge  of  the  presiding  judge,  but  they  were 
all  abandoned  in  the  argument  except  the  second,  which  is  as 
follows :  "2.  For  error  in  the  instruction  to  the  jury,  as  fol' 
lows :  'If  a  man  makes  preparation  with  deliberation  that  way 
to  go  and  raise  a  row  with  the  other,  with  the  intention  of  kill- 
ing ^-^  the  other,  if  the  other  resents  the  insult  or  strikes  him, 
and  he  kills  liim,  that  is  murder';  the  error  herein  being  this: 
the  defendant  herein,  by  so  charging,  was  cut  ol!  from  tlie  plea 
of  self-defense  in  tlie  minds  of  the  jury,  and  the  jury  might 
have  reasonably  inferred  that  tlie  "^other'  might  '^r^'sent  the  insult 
or  strike  him'  in  the  mast  violent  manner,  endangering  the  life 
of  the  '^man,'  and  he  would  have  no  right  to  kill  the  'other'  to 
save  his  own  life." 

The  sentence  to  which  appellant  takes  exception  occurs  in  the 
following  paragraph  of  the  charge :  '•Now,  the  law  is  this : 
That  if  two  men  have  bad  blood  toward  each  other,  and  one 
goes  and  prepares  himself  to  take  the  life  of  the  other,  and  docs 
it  with  the  intention  of  saying  something  to  the  other  man  to 
provoke  him  to  resent  any  insult  or  to  pick  a  row,  and  he  has 
got  ready  for  it  and  intends  to  take  life  as  soon  as  he  says  some- 
thing to  the  other  fellow,  and  the  other  fellow  resents  it — if  a 
Am.  St.  Eep.,  Vol.  95—51 
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man  kills  another  under  circumstances  of  the  kind,  he  is  guilty 
of  murder,  because  there  is  a  deliberation  and  preparation  be- 
forehand to  take  life;  the  intention,  if  the  man  does  resent  it,  he 
has  prepared  himself  to  kill  him.  He  has  brought  on  the  at- 
tack. If  a  man  makes  preparation  with  deliberation  that  way 
to  go  and  raise  a  row  with  the  other,  with  the  intention  of  kill- 
ing the  other  if  the  other  resents  the  insult  or  strikes  him,  and 
he  kills  him,  that  is  murder."  The  correctness  of  this  inter- 
pretation of  the  law  is  no  longer  subject  to  controversy  in  this 
state:  State  v.  Beckhami,  24  S.  C.  284. 

The  appellant  insists  that  if  the  charge  in  this  respect  was 
correct,  it  was  not  applicable  to  the  case.  The  evidence  is  not 
printed  in  the  brief  submitted  to  the  court,  and  we,  therefore, 
must  assume  the  charge  was  appropriate  to  the  case  before  the 
court. 

The  judgment  of  this  court,  is  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Murder. — If  a  difficulty  is  sought  by  the  defendant  with  the  de- 
ceased for  the  purpose  of  beating  or  chastising  him,  and  in  pursuance 
thereof  the  defendant  arms  himself  with  a  pistol  to  be  used  in  case 
of  necessity,  and  with  it  kills  the  deceased  in  pursuance  of  such  pur- 
pose, the  killing  is  murder,  although  it  was  necessary  to  use  the 
pistol  in  self-defense:  Gibson  v.  State,  89  Ala.  121,  18  Am.  St.  Eep. 
96,  8  South.  98.  See,  also,  the  monographic  note  to  State  v.  Sum- 
ner, 74  Am.  St.  Eep.  731-735. 


SCHUMPEET  V.  SOUTHEKN  EAILWAY. 

[65  S.  C.  332,  43  S.  E.  813.] 

PLEADljJfG— Motion  to  Make  Definite.— If  a  complaint  al- 
leges acts  as  being  done  both  negligently  and  willfullj^,  defeudaut's 
remedy  is  not  by  demurrer,  but  by  motion  to  make  more  definite. 
(p.   804.) 

PLEADING.— Acts  of  Negligence  and  Acts  of  Willful  Tort 
may  be  commingled  in  one  statement  as  causing  an  injury,  if  such 
pleading  is  sanctioned  by  statute,  and  the  adverse  party  cannot  re- 
quire a  sepa,rate  statement  of  such  acts,  nor  an  election  upon  which 
plaintiff  will  go   to   trial,     (p.   804.) 

MASTER  AND  SERVANT  are  Jointly  Liable  as  Joint  Tort 
Feasors,  for  the  tort  of  the  servant  committed  within  the  scope  of 
his  employment  and  while  in  the  master's  service,  whether  the  mas- 
ter  is   present   or   not.     (p.   807.) 

NEGLIGENCE— Question  for  Jury.— The  question  whether 
the  negligence  alleged  in  the  complaint  caused  the  injury  is  properly- 
left  to  the  jury  to  determine  under  proper  instructions,     (p.  809.) 
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T.  P.  Cotaran,  for  the  appellants. 
Johnston  &  Welch,  for  the  appellees. 

^^^  JONES,  J.  The  plaintiff  brought  this  action  to  recover 
damages  for  personal  injuries  sustained  by  him  in  a  head  end 
collision,  at  Belton,  South  Carolina,  February  18,  1901,  be- 
hveen  two  trains  of  the  defendant  company,  on  one  of  which 
plaintiff  was  engineer  and  on  the  other  the  defendant,  Hutch- 
ison, was  engineer.  The  circuit  court,  after  trial  and  verdict, 
rendered  judgmicnt  against  both  defendants  for  ^^^  ten  thou- 
and  dollars,  which  is  now  sought  to  be  reversed  upon  the  fol- 
lowing grounds : 

1.  Alleged  error  in  refusing  to  sustain  the  demurrer  to  the 
complaint.  For  this  question  it  will  be  sufficient  to  set  out  the 
thirteenth  and  fourteenth  allegations  of  the  complaint:  "13. 
That  the  said  loss,  injury  and  damage  to  the  plaintiff  was  caused 
in  the  following  manner,  to  wit:  1.  In  the  failure  of  the  de- 
fendant. Southern  Railway  Company,  to  properly  make  the  air- 
brake attachments  and  connections  upon  trains  No.  68,  after,  as 
before  set  out,  the  several  cars  composing  this  train  had  been 
shifted  at  Williamston,  and  in  thus  failing  to  do  its  duty  as 
laid  down  and  prescribed  in  the  rules  of  said  company  covering 
such  matters,  as  it  was  in  law  duty  bound  to  have  done;  2.  In 
llie  use  and  occupancy  by  the  Anderson  Branch  engine  and  cars 
of  said  main  line  upon  the  time  and  schedule  of  the  regular 
train  No.  68,  without  taking  the  necessary  and  required  protec- 
tions and  precautions  as  prescribed  in  the  said  rules  covering 
such  matters  and  in  the  law  the  defendants  were  duty  bound  to 
have  done;  3.  And  in  meeting  train  No.  68  with  the  said  Ander- 
son Branch  engine  -and  cars  upon  the  said  main  line,  when  it 
was  or  should  have  been  known  that  the  said  train  was  ap- 
proaching the  said  station  of  Belton  and  was  due  to  approach 
the  same.  14.  That  the  aforesaid  loss  and  injury  and  damage 
to  the  plaintiff  done  and  occasioned  in  the  manner  aforesaid 
was  caused  by  the  joint  and  concurrent  willful  misconduct, 
gi'oss  negligence  and  inattention  to  duty  on  the  part  of  the  de- 
fendants." The  ground  of  demurrer  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  that  the  complaint  charges  that  the  acts  complained  of  were 
both  willful  and  negligent,  this  being  an  impossibilty.  When 
analvzed,  this  objection  goes  to  the  manner  of  stating  travers- 
able facts  and  not  to  auy  omission  of  an  averment  necessary  to 
constitute  a  cause  of  action.     Considered  with  reference  to  an 
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action  for  willful  tort,  the  complaint  states  a  cause  of  action, 
for  the  acts  of  wrong  are  stated  and  are  characterized  as  willful. 
Considered  ^^^  as  action  for  mere  negligence,  a  cause  of  action 
is  stated,  for  the  acts  complained, of  are  stated  and  characterized 
as  carelessly  or  negligently  done.  The  objection  merely  pre- 
sents a  case  of  repugnancy  or  inconsistency  in  the  manner  of 
statement,  and  is  to  be  remedied,  if  at  all,  by  a  motion  to  make 
definite  and  certain,  and  not  by  general  demurrer  for  insuffici- 
ency, which,  according  to  Bliss  on  Code  Pleading,  section  413,  is 
proper  when  the  complaint  "shows  that  no  legal  wrong  has  been 
done,  or  that  the  law  will  not  redress  it,  or  that  the  party  has 
mistaken  his  remedy,  or  when  there  has  been  an  omission  of 
some  material  averment  necessary  either  to  establish  the  wrong 
or  to  so  connect  the  parties  with  it  as  to  entitle  the  plaintiff  to 
redress."  The  act  of  1898,  now  incorporated  in  the  Code  of 
Civil  Procedure  as  section  186a,  prevents  from  securing  any 
very  scientific  method  of  pleading  in  actions  ex  delicto,  when 
two  or  more  acts  of  negligence  or  other  wrongs  are  set  forth  in 
the  complaint  as  causing  or  contributing  to  the  injury  for  wliich 
the  suit  is  brought.  Under  this  statute,  acts  of  negligence  and 
acts  of  willful  tort  may  be  commingled  in  one  statement  as 
causing  the  injury,  and  the  adverse  party  cannot  require  a  sep- 
arate statement  of  such  acts  of  negligence,  or  willful  tort  or 
other  wrongs,  nor  an  election  upon  which  the  plaintiff  will  go 
to  trial:  Boggero  v.  Southern  Ry.  Co.,  64  S.  C.  104,  41  S.  E. 
819;  Proctor  v.  Southern  Ry.  Co.,  64  S.  C.  494,  42  S.  E.  457. 
The  exceptions  to  the  refusal  of  the  motion  for  nonsuit  and 
some  of  the  exceptions  to  the  charge  raise  the  question  v,-liother 
the  master  and  servant  are  liable  as  joint  tort-feasors  for  the 
tort  of  the  servant  committed  v.ithin  the  scope  of  liis  employ- 
ment and  while  in  tlie  master's  service.  The  complaint  alleged 
that  plaintiff's  injury  was  the  result  of  the  "joint  and  concur- 
rent willful  misconduct,  gross  carelessness  and  negligence  and 
inattention  to  duty  on  the  })art  of  the  said  defendants."  The 
evidence  tended  to  show  that  the  injury  was  occasioned  by  a  col- 
lision between  the  train  on  which  the  defendant,  Hutchison, 
was  engineer  and  the  train  on  which  plaintiff'  was  engineer,  re- 
sulting from  the  '''^^  negligence  or  misconduct  of  ITutchison  in 
moving  his  engine  and  train  from  the  Anderson  Branch  line 
upon  the  main  line,  without  protection  •  against  the  regular 
freifdit  train  on  which  plaintiff  was  engineer,  which  at  the  time 
of  the  collision  was  within  its  time  and  due  at  any  moment.  A 
rule  of  the  defendant  company  required  that  '"engines  working 
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within  these  limits  may  use  the  main  track,  keeping  out  of  the 
"vsay  of  all  regular  trains,  but  they  must  not  occupy  the  main 
track  on  the  time  of  such  regular  trains,  except  under  proper 
protection."  There  was  some  evidence  tending  to  show,  and 
the  jury  made  special  finding,  that  plaintiff  was  operating  his 
engine  and  train  with  the  care  due  under  the  circumstances, 
and  that  train  Xo.  58,  with  Hutchison  as  engineer,  was  upon 
the  main  line  without  flagman  and  without  protection,  in  vio- 
lation of  the  rule  and  the  custom.  Appellants  do  not  dispute 
the  proposition  that  the  master  is  liable  for  the  negligence  of 
the  servant  Avithin  the  scope  of  his  employment,  nor  do  they 
dispute  that  the  servant  is  also  liable  for  his  own  tort.  The 
contention  is  that  there  is  no  Joint  liability  unless  the  master 
directs  or  is  present,  actively  co-operating  with  the  servant  in 
the  commission  of  the  tort.  There  is  undoubtedly  some  author- 
ity for  this  view,  as  shown  by  the  cases  cited  in  appellants' 
brief,  and  by  reference  to  the  citations  found  in  15  Encyclo- 
pedia of  Pleading  and  Practice,  5G0,  561,  and  the  note  in  28 
L.  Pi.  A,  411,  412.  The  leading  case  for  such  view  is  Parsons 
V.  Winsbell,  5  Cusli.  592,  52  Am,  Dec.  745,  wherein  the  court 
held  that  master  and  servant  are  not  jointly  liable  for  servant's 
negligence  in  the  master's  absence  in  so  driving  a  team  as  to 
cause  an  injury  to  another.  In  the  view  of  that  court,  ''the 
act  of  a  servant  is  not  the  act  of  the  master,  even  in  legal  in- 
tendment or  effect,  unless  the  master  previously  directs  or  sub- 
sequently adopts  it.  In  other  cases  he  is  lial^le  for  the  acts 
of  his  servant,  when  liable  at  all,  not  as  if  the  acts  were  done 
by  himself,  but  because  the  law  makes  liim  ansAverable  there- 
for." The  principal  reason  assigned  for  this  view  is  that  if 
master  and  servant  were  made  jointly  liable,  the  master  could 
not  call  on  the  servant  for  contribution  ^^^  in  case  he  should 
satisfy  the  execution.  But  as  it  appears  in  the  note  to  the 
case,  cited  in  52  Am.  Dec.  748,  the  Massachusetts  court,  in 
Hewett  V.  Swift,  3  Allen,  425,  held  that  a  joint  action  in 
the  nature  of  trespass  would  be  against  a  corporation  and  its 
servant  for  personal  injury  inflicted  by  the  latter  in  discharging 
ilutics  imposed  by  the  corporation.  Parsons  v.  Winshell,  5 
Cush.  592,  52  Am.  Dec.  745.  Avas  an  action  on  the  case,  and 
Hewett  V.  Swift.  3  Allen.  425,  was  in  trespass  under  common- 
law  pleadings,  which  made  a  distinction  between  the  remedies 
for  injuries  with  force  and  injuries  witliout  force.  All  such 
distinctions  are  abolished  under  the  code.  AVitli  reference  to 
the  matter  of  contribution  which  is  suggested  as  presenting  a 
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difficulty  in  the  way  of  holding  the  master  and  servant  jointly 
liable,  Mr.  Oooloy  in  his  work  on  Torts,  at  pages  144,  145,  after 
stating  the  general  rule  as  to  contribution  between  wrongdoers, 
says :  "But  there  are  some  exceptions  to  the  general  rule,  which 
rest  upon  reasons  at  least  as  forcible  as  those  Avhich  support  the 
rule  itself.  They  are  of  cases  where,  although  the  law  holds 
all  the  parties  liable  as  wrongdoers  to  the  injured  party,  yet  as 
between  themselves  some  of  them  may  not  be  wrongdoers  at  all, 
and  their  equity  to  require  the  others  to  respond  for  all  the 
damages  may  be  complete.  There  are  many  such  cases  where 
the  wrongs  are  unintentional,  or  wliere  the  party,  by  reason  of 
some  relation,  is  made  chargeable  with  the  conduct  of  others. 
A  case  in  point  is  where  a  railroad  company  is  made  to  pay 
damages  for  an  injury  caused  by  the  carelessness  of  one  of  its 
servants.  Here  the  injured  party  may  justly  hold  both  the 
company  and  its  servants  to  responsibility,  but  the  actual  wrong, 
so  far  as  it  is  one  in  the  morals,  is  on  the  part  of  the  servant 
alone,  and  the  company  is  holden  only  through  its  obligation 
to  be  accountable  for  the  action  of  those  to  whom  it  intrusts  its 
business.  As  between  the  company  and  its  servant,  the  latter 
alone  is  the  wrongdoer,  and  in  calling  upon  him  for  indemnity, 
the  company  bases  no  claim  upon  its  own  misfeasance  or  de- 
fault, but  upon  that  of  the  servant  himself."  Furthermore, 
the  reason  assigned  in  the  Massachusetts  ^^^  case,  that  the  act 
of  the  servant  is  not  the  act  of  the  master,  even  in  legal  intend- 
ment or  effect,  unless  the  master  directs  or  adopts  it,  is  not  con- 
sistent with  the  liability  of  the  master  for  the  acts  of  the  ser- 
vant, as  held  in  this  state.  In  Eucker  v.  Smoke,  37  S.  C.  380, 
34  Am,  St.  Eep.  758,  16  S.  E.  40,  tliC  ground  of  the  masters 
liability  is  thus  stated:  "When  one  person  invests  another  with 
authority  to  act  as  his  agent  for  a  specified  purpose,  all  of  the 
acts  done  by  the  agent  in  pursuance  or  within  the  scope  of  his 
agency  are  and  should  be  regarded  as  really  the  acts  of  the 
principal.  If,  therefore,  the  agent,  in  doing  the  act  which  he  is 
deputed  to  do,  does  it  in  such  a  manner  as  would  render  him 
liable  for  exemplary  damages,  his  principal  is  likewise  liable, 
for  the  act  is  really  done  by  him."  By  legal  intendment  and 
effect  the  act  of  a  servant  within  the  scope  of  his  agency  is  the 
act  of  the  master.  In  such  case  there  is  a  legal  identification 
of  the  master  and  servant".  In  the  case  of  a  railroad  corpora- 
tion, which  owes  important  duties  to  the  public  or  those  affected 
bv  its  operation,  and  which  cannot  act,  except  through  agents, 
there  is  the  strongest  reason  for  holding  that  with  respect  to 
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acts  done  in  its  service  by  the  agents  within  the  scope  of  tlicir 
employment,    the    corporation    is  present    acting    through    its 
agents.     ''Qui  facit  per  alium    facit  per  se."     The    servant  is 
liable  because  of  his  own  misfeasance  or  wrongful  act,  in  broach 
of  his  duty  to  so  use  that  which  he  controlled  as  not  to  injure 
another.     The  master  is  liable  because  he  acts  by  his  servant, 
and  is.  therefore,  bound  to  see  that  no  one  suffers  legal  injury 
through  the  servant's  wrongful  act  done  in  the  master's  service 
within  tlie  scope  of  the  agency.     Both  are  liable  jointly,  because 
from    the  relation    of  master    and  servant    they  are    united  or 
identified  in  the  same  tortious  act  resulting  in  the  same  injur3\ 
Some  of  the  cases,  in  discussing  the  liability  of  the  servant 
to  a  third  person,  make  a  distinction  between  nonfeasance  and 
misfeasance    of  the  servant,  but  all  agree  that  the  servant  is  liable 
for  his  acts  of  misfeasance.     Inasmuch  as  the  acts  of  the  servant 
in  this  case    were  clearly  misfeasance,    no  occasion   ^^^  arises 
here  for  noticing  the  distinction.     Among  the  authorities  that 
may  be  cited  in  support  of  the  view  that  master  and  servant  are 
jointly  liable  for  the  misfeasance  of  the  servant  acting  within 
tlie  scope  of  the  agency,  are  Cooley  on  Torts,  142;  \Y right  v. 
Wilcox,  19  Wend.  343,  32  Am.  Dec.  507 ;  reaffirmed  in  Phelps 
v.  Wait,  30  IST.  Y.  78;  Greenberg  v.  Whitcomb  Lumber  Co..  90 
Wis.  225,  reported  also  in  48  Am.  St.  Eep.  911,  and  in  63  N. 
W.  93,  where   the  cases  pro  and  con   are  cited  in  the   notes  at 
page  441 ;  Winston  v.  Illinois  Cent.  E.  E.  Co.,  23  ICy.  Law  Eep. 
1283,  65  S.  W.  13.     Both  in  the  motion  for  nonsuit  and  in  the 
lequests  to  charge,  which  were  declined,  appellants    contended 
that  the  plaintiff  having  alleged  a  joint  and  concurrent  tort  of 
the  defendants,  the  defendant.  Southern  Eailway  Company,  has 
thereby  been  deprived  of  the  right  existing  under  other  circum- 
stances of  removing  this  cause  to  the  United  States  court,  and 
therefore,  to  sustain  the  action,  he  must  prove  that  the  acts  com- 
plained of  were  the  joint  and  concurrent  negligence  of  the  de- 
fendant.    This  matter  has  already  been  disposed  of  by  what  has 
been  said  as  to  the  joint  liability  of  the  defendants.     We  may 
add,  however,  that  no  question  of  the  right  of  removal  was  in- 
volved in  the  case  in  any  shape  or  form,  and  it  would  have  been 
improper  for  the  court  or  jury  to  have  let  such  matter  enter 
into  their  consideration.     Even  if  there  had  been  any  claim  of 
the  right  of  removal  on  the  ground  that  there  was  a  separable 
controversy  with  a  foreign  corporation,  it  would  have  been  prop- 
erly denied:  Powers  v.  Chesapeake  etc.  E.  E.  Co.,  169  U.  S.  92, 
IS  Sup.  Ct.  Eep.  264;  Chesapeake  etc.  E.  E.  Co.  v.  Dixon,  179 
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TJ.  S.  131,  21  Sup.  C't.  Iicp.  67.  The  nonsuit  was  properly  re- 
fused, and  the  requests  to  charge  involving  the  question  just 
discussed  were  properly  denied. 

3.  It  is  excepted  that  the  court  erred  in  charging  the  jury 
as  follows:  "You  are  here  as  arbitrators  to  arbitrate  the  ditfer- 
ences  between  these  citizens  of  South  Carolina."  The  error 
assigned  being  that  jurors  are  not  arbitrators  but  constitutional 
triers  of  issues  of  fact.  We  ^*^  fail  to  see  any  force  in  the  ob- 
jection. It  is  the  duty  of  an  arbitrator  as  well  as  a  juror  to 
investigate  and  determine  the  matter  in  controversy. 

4.  It  is  excepted  that  the  court  erred  in  charging  the  jury  as 
follows :  ^'Ilas  he  been  damaged  through  the  negligence  of  the 
defendant  company — ^if  so,  what  damages  has  he  sustained  ?'* 
The  error  assigned  being :  1.  ''J'liat  the  issue  was  whether  he  had 
been  injured  by  the  joint  and  concurrent  tort  of  both  defend- 
ants ;  2.  That  such  charge  eliminated  the  issue  of  the  plaintiff's 
contributory  negligence.  This  exception  is  without  merit.  The 
use  of  the  singular  "defendant"  instead  of  the  plural  "defend- 
ants," was  a  mere  harmless  slip  of  the  tongue,  in  view  of  the 
express  instructions  of  the  jury  in  other  portions  of  the  charge. 
Xor  did  the  judge's  charge  eliminate  the  question  of  contribu- 
tory negligence.  One  extract  from  the  charge  will  dispose  of 
both  of  these  objections,  as  follows:  "The  jury  will  ascertain, 
first,  has  he  been  damaged  through  the  negligence  of  the  rail- 
road and  John  Hutchison;  and,  if  so,  what  injury  has  he  sus- 
tained ?  Then  you  will  inquire,  did  he  contribute  to  the  injury 
himself,  because  I  charge  you  as  a  matter  of  law  in  the  outset, 
that  if  the  injury  was  the  result  of  plaintiff's  own  want  of  care, 
proper  care,  that  his  want  of  due  care  contributed  to  his  own 
injury,  he  could  not  complain  of  the.  defendant  company  nor  of 
the  defendant,  Hutchison;  in  that  event  he  would  be  said  in 
law  to  have  brought  about  his  own  injury,  and  he  would  be  held 
responsible." 

The  exception  assigning  error  in  refusing  defendants'  ninth 
request  to  charge  is  based  upon  a  misapprehension,  as  tlie  case 
at  folio  459  shows  that  such  request  to  charge  was  not  refused, 
but  charged  as  requested. 

Tlicrc  was  no  error  in  refusing  defendant's  fonrtcentli  re- 
quest to  charge,  Avhich  was  as  follows:  "Plaintiff  having  al- 
leged in  para,iri'a]ih  G  that  owing  to  the  distance  between  the 
engines  when  he  first  saw  the  l)rancli  engine  and  to  the  speed  of 
his  train  and  the  air-brakes,  lie  could  ^^"^  have  prevented  the  col- 
lision but  for  the  alleged  failure  of  the  air-brakes  to  work,  he 
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cannot  claim  that  the  negligence  alleged  in  paragraph  7  caused 
the  collision."  Whether  the  negligence  alleged  in  the  complaint 
caused  the  collision  and  injury  was  properly  left  to  the  jury  for 
determination. 

The  judgment  of  the  circuit  court  is  affirmed. 


The  Suhseqvent  Case  of  Gardner  v.  Southern  Ey.  Co.,  65  S.  C.  341, 
43  S.  E.  816,  was  an  action  against  such  company  and  its  engineer, 
Pearson,  to  recover  for  personal  injury  alleged  to  have  been  sustained 
by  the  plaintiff,  Gardner,  while  engaged  in  loading  a  freight-car  of 
the  defendant  company,  and  caused  by  a  violent  collision  of  defend- 
ant's  locomotive  engine,  negligently  operated  by  Pearson,  with  such 
freight-car.  In  deciding  this  case  on  appeal,  the  supreme  court  again 
affirmed  the  rule,  on  the  authority  of  the  principal  case,  that  a  mas- 
ter and  servjint  are  both  jointly  and  severally  liable  for  the  willful 
tort,  or  for  the  n'^gligence  of  the  servant  while  acting  for  the  master 
within  the  scope  of  his  employment. 

That  a  Master  and  Servant  are  both  liable  to  a  third  person  injured 
through  the  negligence  of  the  servant  while  acting  within  the  scope  of 
his  employment,  see  Gates  v.  Latta,  117  X.  0.  189,  53  Am.  St.  Eep. 
584,  23  S.  E.  173.  They  may  be  joined  in  one  action  to  recover  com- 
pensation for  injuries  suffered  from  the  same  act  of  negligence: 
Greenberg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225,  48  Am.  St.  Eep. 
91,  63  X.  W.  93. 


XOEMA^T  y.  SOUTHER^^  RAILWAY. 

[65  S.  C.  517,  44  S.  E.  83.] 

APPELLATE  PRACTICE.— Exceptions  which  fail  to  point  out 
any  specilic  error  are  too  general  for  consideration  on  appeal,  (p 
811.) 

RAILROADS— Expulsion  of  Passenger— Damages— Question 
for  Jury.— Whether  the  act  of  a  conductor  in  ejecting  a  passen- 
ger from  his  train  is  such  as  to  entitle  him  to  punitive  damages 
is  a  question  for  the  jury.     (p.  812.) 

RAILROADS— Limitations  on  Tickets.— A  railroad  passenger 
paying  full  fare  for  his  ticket  is  not  bound  by  limitations  printed 
thereon,  unless  he  has  notice  thereof  and  has  assented  thereto.  Cp 
813.)  -^ 

C.  P.  Sanders,  for  the  appellant. 

McGowan  &  Gunter,  for  the  appellee. 

618  GARY,  J.     The  facts,  omitting  the  formal  allegations, 
are  thus  set  out  in  the  complaint: 
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"2.  That  on  the  seventh  day  of  January,  1897,  the  plaintifc 
^^^  being  then  at  Union,  in  the  county  of  Union  aforesaid,  his 
place  of  residence,  and  desiring  and  intending  to  go  to  Spartan- 
burg aforesaid  on  business,  purchased  from  defendant  one  first- 
class  passage  from  Union  to  Spartanburg,  paying  full  fare  for 
same,  and  receiving  a  first-class  ticket  therefor. 

"3.  That  on  said  seventh  day  of  January,  1899,  the  plaintiff 
boarded  the  train  upon  which  he  expected  to  travel,  but  just  be- 
fore its  departure  plaintiif  was  handed  by  the  defendant's  ticket 
agent,  who  was  also  the  telegraph  operator,  a  telegraphic  dis- 
patch directing  plaintiff  not  to  come  to  Spartanburg  that  day; 
and  plaintiff  thereupon,  because  of  said  dispatch,  decided  to  re- 
main at  Union,  and  got  off  the  train  along  with  said  agent; 
the  plaintiff's  change  of  purpose  and  his  reason  therefor  was 
known  to  said  agent,  and  plaintiff  did  not  use,  or  attempt  to  use, 
said  ticket  that  day. 

"4.  That  on  the  eighth  day  of  January,  1899,  plaintiff  again 
boarded  defendant's  train  for  Spartanburg,  and  when  accosted 
by  the  conductor,  tendered  the  ticket  for  passage  to  Spartanburg. 
That  the  conductor  refused  the  ticket,  telling  the  plaintiff  he 
could  not  ride  iipon  it,  that  such  ticket  was  good  only  on  the 
day  of  sale,  and  that  he  would  have  to  pay  fare  or  get  off  the 
train,  which  plaintiff  declined  to  do. 

'^5.  That  at  Pacolet  station  the  conductor  came  to  plaintiff, 
telling  plaintiff  that  by  order  of  the  defendant's  superintendent, 
the  plaintiff  must  pay  fare  or  leave  the  train;  and  plaintiff  de- 
clined to  leave,  whereupon  the  conductor  seized  plaintiff  and 
forcibly  ejected  him  from  the  car;  and  plaintiff  was  compelled, 
in  order  to  pursue  his  journey,  to  purchase  and  pay  for  a  pas- 
sage from  said  station  to  Spartanburg.  And  plaintiff  was 
ejected  from  said  car  by  order  of  said  superintendent. 

"6.  That  by  reason  of  said  wrongful  conduct  and  force  of 
defendant  in  ejecting  the  plaintiff,  he  was  greatly  distressed 
and  disturbed  in  his  mind  and  feelings  and  humiliated  in  spirit, 
and  was  held  up  and  exposed  to  the  gaze  and  contempt  of 
strangers  and  passengers  upon  tlie  car  as  a  person  ^'^  who  was 
attempting  to  defraud  the  defendant  company  and  cheat  them 
out  of  a  passage  or  fare. 

"7.  That  the  ticket  purchased  at  Union  and  tendered  for 
passage  and  refused,  had  printed  upon  its  face  the  following 
among  other  words:  'Good  for  one  first-class  passage,  unless 
otherAvise  notclied,  if  used  on  or  before  midnight  of  date  can- 
celed by  '"L"  punch  in  margin  below,  only  on  the  trains  stop- 


April,  1903.]       JSToiniAjs'  v.  Southern  Eailway.  811 

ping  at  destination';  and  the  date  of  its  sale,  Januar\-  7,  1899, 
was  stamped  upon  it;5  back,  and  same  date  was  canceled  by 
'U  puncli  in  margin  below;  bnt  the  plaintiff  avers  that  at  the 
tinrie  of  the  purchase  by  him  of  said  passage  and  receipt  of 
said  ticket,  he  was  not  aware  that  the  ticket  contained  the 
printed  words  above  set  forth,  or  that  there  was  any  condition 
or  limitation  that  the  ticket  was  good  only  on  the  day  as  can- 
celed by  the  punchy  or  good  only  on  day  of  sale;  and  he  was 
not  aware  of  any  rule  or  regulation  of  the  defendant  company 
that  such  ticket  was  good  only  on  day  of  sale  or  as  canceled, 
or  that  the  ticket  purchased  by  plaintiff  was  good  only  and 
must  be  used  on  the  seventh  day  of  January,  1899.  And  plain- 
tiff avers  that  he  had  previously  ridden  upon  defendant's  trains 
on  similar  tickets  on  days  subsequent  to  the  day  of  sale. 

"8.  That  by  reason  of  the  facts  hereinabove  alleged  the  plain- 
tiff has  suffered  injury  and  damage  to  the  amount  of  six  hun- 
dred ($600)   dollars.'^'^ 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
two  hundred  dollars. 

The  first  and  second  exceptions  assign  error  on  the  part  of 
his  honor,  the  circuit  judge,  as  follows :  ''1.  In  allowing  the 
following  questions  to  be  asked  the  plaintiff,  and  in  allowing 
him  to  answer  the  same :  Q.  Did  you  say  anything  to  him  with 
reference  to  the  ticket  as  to  why  you  got  off?  And  also  in  al- 
lowing the  plaintiff  to  detail  a  conversation  had  between  him- 
self and  the  telegraph  operator  on  the  day  he  purchased  the 
ticket  in  question. 

"2.  In  allowing  the  plaintiff  in  reply  to  testify  as  to  facts 
^^^  which  he  says  occurred  between  himself  and  the  conductor, 
which  facts  had  already  been  testified  to,  the  error  being  thar 
the  same  was  cumulative  evidence." 

While  these  exceptions  were  not  formally  abandoned,  never- 
theless, they  were  not  discussed  by  the  appellant's  attorney. 
The}^,  however,  fail  to  point  out  any  specific  error,  and  are, 
therefore,  too  general  for  consideration. 

The  thirteenth  exception  is  as  follows:  "13,  Because  his 
honor  erred  in  refusing  defendant's  twelfth  request:  "In  this 
case  only  actual  damages  can  be  allowed,  no  vindictive  or  puni- 
tive damages  can  be  recovered,'  and  in  submitting  to  the  jury  the 
question  of  vindictive  or  punitive  damages,  it  being  respect- 
fully submitted,  that  in  this  case  there  was  a  time  limitation 
plainly  printed  upon  the  ticket,  which  his  honor  instructed  the 
jury  the  defendant  company  had  a  right  to  make;  and  it  being 
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an  admitted  fact  that  the  time  within  which  the  ticket  was  to 
be  used  liad  expired,  and  the  evidence  showing  that  there  was 
no  unusual  force^  no  insult,  no  willfulness  or  maliciousness  on 
the  part  of  the  defendant  company,  hut  only  an  honest  effort 
to  enforce  a  reasonahle  rule  of  the  company  in  a  quiet  and  dig- 
nified way,  his  honor  should  have  instructed  the  jury  that  this 
was  not  a  case  for  vindictive  or  punitive  damages." 

By  reference  to  the  complaint,  it  will  he  seen  that  the  alle- 
gations thereof  are  appropriate  to  an  action  for  punitive  dam- 
ages. In  the  case  of  Meyers  v.  Southern  Ry.  Co.,  64  S.  C.  514, 
42  S.  E.  598,  Mr.  Justice  Jones  says :  "It  was  fairly  left  to  the 
jury  in  other  portions  of  the  charge  to  determine  whether  de- 
fendant's agent  Avas  merely  negligent  in  his  conduct,  or  whether 
he  was  acting  willfully  or  wantonly.  If  defendant's  agent,  con- 
scious of  plaintiff's  right  as  passenger,  nevertheless  invaded  tliat 
right  hy  exacting  and  coercing  an  unlawful  payment  of  money 
under  threat  of  expulsion  from  the  train,  his  conduct  was  will- 
ful or  wanton,  such  as  would  sul)ject  defendant  to  examplary 
damages,"  In  the  case  of  GrifRn  v.  Southern  Ey.  Co.,  65  S. 
C.  122,  43  S.  E.  445,  the  court  uses  this  language:  "It  is  fre- 
quently difficult  to  tell  ^^^  whether  an  act  of  wrong  is  attribut- 
able to  willfulness  or  mere  inadvertence,  w^hich  is  the  founda- 
tion of  negligence;  and  whenever  the  facts  are  susceptible  of 
more  than  one  inference,  it  is  peculiarly  the  province  of  the 
jury  to  determine  such  question :  Pickens  v.  South  Carolina  etc. 
E.  E.  Co.,  54  S.  C.  498,  32  S.  E.  567.  The  fact  that  it  is  often 
hard  to  determine  whether  an  act  of  ^vrong  was  the  result  of 
recklessness  or  inadvertence,  was  no  doubt  one  of  the  reasons 
inducing  the  legislature  to  pass  the  act  of  1898,  hereinbefore 
mentioned."  These  cases  are  cited  with  approval  in  Marsh  v. 
Western  Union  Tel.  Co.,  65  S.  C.  122,  43  S.  E.  445.  The 
presiding  judge  coidd  not  have  decided  that  the  plaintiff  was 
not  entitled  to  punitive  damages  in  this  case  without  invading 
the  province  of  the  j^n-y. 

All  the  other  exceptions,  in  different  forms,  raise  the  ques- 
tion whether  his  honor,  the.  circuit  jiulge,  erred  in  ruling  that 
the  plaintiff  Avas  not  bound  by  the  conditions  printed  upon  the 
ticket  unless  he  had  actual  notice  thereof.  The  authorities  upon 
this  question  are  conflicting,  and  it  has  never  been  decided  in 
this  state.  The  principle  is  correct! v  stated  in  the  case  of 
Louisville  etc.  E.  E.  Co.  v.  Turber,  100  Temi.  213,  47  S.  W. 
223,  as  follows:  "While  there  may  be  some  uncertainty  and 
even  conflict  in  the  authorities,  we  are  of  the  opinion  that  the 
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correct  rule  is  that  a  person  who  purchases  a  general  ticket, 
and  pays  the  usual  price  therefor,  is  entitled  to  one  passage, 
unlimited  as  to  time  upon  any  train  which,  under  the  proi)or 
and  usual  schedule  of  the  road,  stops  at  the  point  of  the  pas- 
senger's destination.  If  a  ticket,  limited  or  conditional,  is  sold 
to  a  passenger,  it  can  only  be  done  upon  an  express  agreement 
with  him,  either  oral  or  in  writing,  and  either  based  upon  a 
consideration  or  with  the  alternative  presented  to  the  passenger 
of  a  full  and  unlimited  ticket."  (Xunierous  authorities  are 
cited  to  sustain  this  doctrine.)  Continuing,  the  court  says: 
^'So,  in  Michigan  Cent.  R.  E.  Co.  v.  Mineral  Springs  Mfg.  Co., 
16  "Wall.  330,  it  is  said:  'Nothing  short  of  an  express  stipula- 
tion by  parol  or  in  writing  will  be  permitted  to  discharge  a  car- 
rier from  the  duties  which  the  ^^^  law  has  annexed  to  his  em- 
ployment, and  such  agreement  is  not  to  be  implied  or  inferred 
from  a  general  notice  to  the  public,  limiting  the  obligation  of 
the  carrier,  which  may,  or  may  not,  be  assented  to' :  Sec,  also, 
Xew  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  (U. 
S.)  344.  We  are  also  of  opinion  that  the  mere  stamping  or 
printing  of  a  limitation  or  condition  upon  the  back  or  face  of 
a  ticket,  and  the  acceptance  of  such  ticket  by  the  passenger  with- 
out more,  are  not  sutHcient  to  bind  him  to  such  limitation  or 
condition,  in  the  absence  of  notice  to  him  of  such  condition  or 
limitation,  and  his  assent  thereto,  when  he  purchases  his  ticket. 
]t  cannot  be  presumed  that  every  person  buying  a  railroad 
ticket  for  ordinary  and  general  use  will  in  the  hurry  and  bustle 
of  travel  stop  to  read  and  critically  inspect  liis  ticket.  As  a 
matter  of  fact,  but  little  opportunity  is  afforded  him  to  do  so. 
He  generally  takes  his  place  with  the  crowd  at  the  ticket  win- 
dow and  produces  and  hands  over  his  money  with  a  request  for 
ticket  to  destination.  His  money  is  received.  The  ticket  is 
procured  and,  after  being  stamped,  is  handed  to  him  tlirougli 
the  ticket  window.  He  has  no  opportunity  to  see  what  is  upon 
it,  and  he  has  no  time  in  the  rush  to  stop  and  read  and  con- 
sider what  may  be  printed  or  stamped  on  its  face  or  back ;  and 
when  he  has  paid  full  fare,  there  is  no  occasion  for  his  doing 
so,  inasmuch  as  he  can  safely  rely  upon  the  contract  which  trie 
law  makes  for  him.  Ordinary  local  tickets  do  not  generally 
contain  any  terms  of  contract  and  are  not  intended  to  do  so. 
They  are  mere  tokens  to  the  passenger  and  vouchers  to  the  con- 
ductor, adopted  for  convenience  to  show  that  the  passenger  had 
paid  his  fare  from  one  place  to  another,  very  much  in  the  nature 
of  baggage  cheeks.     The  contract  is,  in  fact,  made  when  the 
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ticket  is  purchased,  and  if  it  is  different  from  what  the  law 
would  imply,  it  must  be  so  stated  and  assented  to  when  the 
ticket  is  delivered.  Nor  will  the  posting  of  notices  in  the  wait- 
ing-rooms, ticket  offices  and  on  the  cars  affect  purchasers  wdth 
notice  in  such  cases.  Passengers  have  but  little  time  or  op- 
portunity to  read  such  placards,  and  it  would  impose  quite 
^'-**  a  serious  burden  upon  travel,  that  the  public  must  read  all 
these  notices  thus  posted  before  taking  passage  on  a  train  upon 
Avhich  they  are  willing  to  and  do  pay  full  fare:  Eawson  v. 
Pennsylvania  E.  Co.,  48  N.  Y.  212,  8  Am.  Eep.  545;  Cole  v. 
Goodwin,  19  AYend.  251,  32  Am,  Dec.  505,  and  note;  Eay  oa 
Passenger  Carriers,  sec.  145;  Hutchison  on  Carriers,  sees.  246, 
580,  581;  4  Elliott  on  Eailroads,  sec.  1593.  This  rule,  which 
we  consider  to  be  settled  by  the  weight  of  authority  and  by 
reason,  by  no  means  prevents  a  railroad  company  from  selling 
special  tickets  for  special  trains,  with  limitations  and  condi- 
tions, such  as  excursion,  round  trip,  commutation  and  mileage 
tickets,  when  the  conditions  and  limitations  are  known  to  the 
purchaser,  and  assented  to,  orally  or  in  writing,  and  he  has 
paid  for  such  ticket  less  than  the  usual  fare.  When  tickets 
are  sold  at  reduced  rates,  it  has  been  verv  wisely  said  that  the 
purchaser  should,  in  view  of  such  reduced  fare  or  greater  privi- 
leges, expect  and  look  for  some  conditions,  limitations  and 
terms,  different  from  those  attaching  to  tickets  generally,  and 
be  on  his  guard  to  be  informed  of  them.  But  there  is  no  such 
obligation  upon  the  ordinary  passenger,  who  pays  the  usual  or 
full  fare,  and  asks  for  no  reduced  rates  or  special  privileges^ 
and  he  has  a  right  to  expect  an  unlimited  ticket."  We  have 
quoted  at  length  from  the  foregoing  case  because  its  reasoning 
renders  unnecessary  the  citation  of  other  authorities. 

It  is  the  judgment  of  this  court    that  the  judgment  of  the 
circuit  court  be  affirmed. 


The  Question  Inrolrrd  in  the  Principal  Case,  as  to  the  effect  of  limita- 
tions in  tickets  for  which  full  fare  has  been  paid,  is  considered  in 
the  monographic  note  to  Walker  v.  Price,  84  Am.  St.  Eep,  397-401. 
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[25  Utah,  87,  69  Pac.  465.] 

APPELLATE  PEACTICE.— When  the  Findings  of  Fact  do  not 
Support  the  Judgment,  it  must  be  reversed,     (p.  817.) 

DIVORCE,  Collusive  and  Fraudulent,  When  Will  not  he  Re- 
lieved Against.— Wben  a  divorce  is  obtained  by  collusion  of  the  par- 
ties, or  by  the  suppression  of  facts  or  false  testimony,  it  will  not 
be  disturbed  at  the  instance  of  one  of  the  parties  who  are  in  pari 
delicto,  especially  when  one  of  them  has  subsequently  married.  This 
rule  applied  where  the  consent  of  a  wife  to  a  divorce  was  secured 
by  her  husband's  representing  to  her  that  its  purpose  was  to  obtain 
a  conveyance  from  his  father  of  land  occupied  by  them  as  their 
homestead,  and  that  he  would  afterward  remarry  her.  (pp.  817, 
818.) 

DIVORCE,  Subsequent  Changes  in  Respecting  Children  or  the 
Disposition  of  Property. — Under  the  statute  of  Utah,  providing  that 
subsequent  changes  may  be  made  in  a  decree  of  divorce  by  a  court 
in  respect  to  the  disposal  of  the  children  or  the  disposition  of  prop- 
erty, no  such  change  can  be  made  by  an  independent  suit  seeking 
relief,  but  must  be  applied  for  in  the  original  section,     (p.  820.) 

Suit  to  set  aside  a  decree  of  divorce  obtained  from  the  plain- 
tiff by  her  husband.     Both  parties  appealed. 

George  Q.  Eich  and  J.  Z.  Stewart,  Jr.,  for  the  appellant,  Fred 
W.  Karren. 

i^.  Tanner,  Jr.,  and  James  N.  Kimball,  for  the  appellant, 
Telitha  Dean  Karren. 

^^  BASKTN,  J.  The  material  allegations  of  the  complaint 
are  as  follows:  "That  heretofore,  to  wit,  on  the  seventeenth 
day  of  September,  1900,  in  this  [iirst  district]  court,  a  decree 

(815; 
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and  judgment  was  entered  in  an  action  wherein  said  defendant 
was  plaintiff,  and  this  plaintiff  was  defendant,  in  terms  dis- 
polvins"  the  bonds  of  matrimony  between  this  plaintiff  and  said 
defendant,  and  awarding  said  defendant  the  three  children, 
issue  of  the  marriage  between  plaintiff  and  defendant,  viz.: 
....  And  plaintiff  further  alleges  that  the  summons  in  said  ac- 
tion was  never  served  upon  her,  and  that  she  had  no  legal  knowl- 
edge of  the  pendency  of  said  action;  that  said  judgment  was 
rendered  against  her  by  default,  and  upon  a  complaint"  which 
charged  her  (the  defendant)  with  having  been  guilty  of  adul- 
tery. "And  that,  after  the  commission  of  the  adultery  com- 
plained of  in  the  complaint  (in  said  action  for  divorce),  the 
said  defendant  forgave  her,  and  lived  with  and  cohabited  with 
her  as  his  wife,  and  so  lived  and  cohabited  with  her  during  the 
pendency  of  the  action  aforesaid,  and  thereafter  left  her  in  pos- 
session and  custody  of  their  home  and  children  while  he  went 
to  fdl  a  mission  in  the  southern  states.  And  she  further  al- 
leges that  the  said  defendant  represented  to  her  and  told  her 
that  he  was  procuring  said  divorce  because  of  the  insistence 
of  his  parents,  and  that  after  said  divorce  was  procured  he 
would  remarry  her,  and  provide  for  her  as  he  had  hitherto  done, 
and  under  no  circumstances  deprive  her  of  the  custody  of  the 
said  children,  or  of  the  homestead  on  which  they  then  resided. 
That,  at  the  time  of  the  bringing  of  said  suit,  the  title  to  said 
homestead  Avas  in  the  father  of  said  defendant,  and  he,  the 
said  father,  refused  to  make  a  deed  to  the  said  defendant  of 
said  homestead  unless  he  would  procure  a  divorce  from  this 
plaintiff.  Tliat,  relying  upon  said  representations  of  said  de- 
fendant, and  to  enable  him  to  procure  tlie  said  deed  to  said 
homestead,  she  neglected  and  failed  to  appear  and  defend  said 
action  for  divorce.  Tliat,  notwitlistanding  said  representations, 
**^  the  said  defendant  falsely  and  knowingly  testified  in  court 
that  he  had  not  forgiven  this  phiintiff  for  lier  adultery,  and 
falsely  and  knowingly  oljtaincd  a  decree  awarding  the  custody 
of  the  said  children  to  him,  and  falsely  and  knowingly  testi- 
fied in  court  that  he  had  not  ]i\ed  or  cohabited  witli  this  plain- 
tiff after  having  knowledge  of  said  adultery,  and  forcibly,  and 
against  hex  consent,  took  from  her  her  children,  and  turned 
her  out  of  her  home,  and  left  her  without  the  means  of  support. 
That  she  is  in  indigent  circumstances,  and  has  no  property  or 
means  with  which  to  support  herself  or  to  pay  the  expenses  of 
Ibis  action,  'That  the  defendant  is  a  man  of  means  amply  able 
to  ])av  the  ei'penses  of  this  action^  and  to  support  this  plain- 
tiff."^ 
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The  prayer  of  the  complaint  ^vas  that  the  decree  of  divorce 
he  set  aside;  that  the  custody  of  the  children  he  awarded  to  the 
plaintiff;  and  that  alimony  and  certain  sums  of  money  for  at- 
torneys' fees  and  her  support  during  the  pendency  of  the  ac- 
tion he  awarded  to  her.  The  representations  and  false  testi- 
mony of  the  defendant  set  out  in  the  complaint,  and  the  al- 
legation in  respect  to  the  service  of  the  summons  in  the  divorce 
suit,  ■\Aere  denied  by  the  answer.  In  the  third  finding  of  fact, 
the  trial  court  found  that  the  summons  in  the  said  divorce  suit 
was  duly  served  on  the  defendant  in  said  action  on  the  thirtieth 
day  of  July,  1900,  Except  in  respect  to  the  allegation  relating 
to  said  summons,  and  the  finding  that  the  defendant  herein, 
since  the  said  decree  of  divorce,  remarried  on  tlie  third  day  of 
October,  1901,  the  other  findings  of  fact  are,  in  substance,  the 
same  as  the  aforesaid  material  allegations  of  the  complaint. 
As  conclusions  of  law  from  the  findings  of  fact  the  trial  court 
found :  "1.  That  the  plaintiff  is  not  entitled  to  have  the  de- 
cree of  divorce  entered  on  the  said  seventeenth  day  of  Septem- 
ber, 1900,  set  aside,  so  far  as  it  dissolves  the  bonds  of  matrimony 
between  her  and  defendant ;  2.  That  she  is  not  entitled  to  re- 
cover attorney's  fees  or  suit  money  in  this  action;  3.  ^-  That 
the  plaintifl:  herein  is  entitled  to  have  the  said  decree,  so  far 
as  it  awards  the  custody  of  the  children  aforesaid  to  the  said 
defendant,  opened  up  and  set  aside,  and  is  entitled  to  be  al- 
lowed to  answer  in  said  divorce  suit,  setting  up  her  rights,  if 
any  she  has,  to  the  said  children,  and  for  alimony  and  a  divi- 
sion of  the  defendant's  property;  4.  That  the  plaintiff  is  en- 
titled to  have  judgment  against  the  defendant  for  her  costs 
in  this  action.''  A  decree  in  accordance  therewith  was  made 
and  entered.  From  this  decree,  both  parties  have  taken  an 
appeal. 

The  plaintiff  contends  that  under  the  findings  of  fact  she 
is  entitled  to  a  decree  setting  aside  the  decree  of  divorce,  and 
the  defendant  contends  that  under  the  findings  of  fact  the 
plaintiff  is  not  entitled  to  any  relief  whatever.  The  findings 
of  fact  must  su])port  the  judgment  (S  Ency.  of  PL  &  Pr.  943)  ; 
and  ^\]ien  it  affirmatively  appears  that  they  fail  to  do  so  the 
judgment  will  l)e  reversed  on  appeal :  ]\raynard  v.  Locomotive 
Engineers'  etc.  Assn.,  li  Utah,  ^158,  47  Pac.  1030;  Walley  v. 
Deseret  Bank,  11  Utah,  305,  47  Pac.  147. 

From  the  findings,  and  the  jilaintiff's  allegations  that  she, 
•^■'reiving  upon  the  said  representations  of  the  defendant,  and  to 
cnalile  liim  to  procure  a  deed  to  said  homestead,  neglected  and 
Am.   St.  Eep.,   Vol.  95  —  52 
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failed  to  appear  and  defend  said  action  for  divorce/'  it  is  clear 
that  she  freely  consented  to  the  institution  of  the  divorce  suit, 
and  that  the  decree  of  divorce  was  obtained  by  the  collusive 
agreement  of  the  parties.  The  plaintiff,  when  she  gave  her  con- 
sent, must  have  known  that  the  contemplated  divorce  could  only 
he  procured  by  a  suppression  of  the  facts  and  false  testimony. 
It  does  not  appear  that  she  made  any  objections  to  the  pro- 
ceedings until  after  the  defendant,  more  than  one  year  aft^er 
the  divorce,  had  remarried.  This  suit  was  instituted  thirteen 
months  after  the  divorce.  While  a  decree  of  divorce  obtained 
by  collusion  of  the  parties,  or  by  the  suppression  of  the  facts, 
or  false  testimony,  is  a  fraud  upon  the  court,  and  against  pub- 
lic policy,  it  would  be  ^^  more  against  public  policy  to  disturb 
the  decree  at  the  instance  of  either  of  the  parties  who  are  in 
pari  delicto,  when,  after  tlie  divorce,  as  in  this  case,  one  of  the 
parties  has  remarried.  "After  a  decree  of  divorce  is  rendered 
other  marriages  may  be  contracted  and  children  born,  and  it 
is  against  public  policy  to  vacate  the  decree,  as  such  an  order 
would  render  innocent  parties  guilty  of  bigamy,  and  their  chil- 
dren illegitimate.  Accordingly,  the  courts  have  sometimes  re- 
fused to  vacate  decrees  of  divorce":  7  Ency.  of  PI.  &  Pr.  138, 
But  when  the  vacation  of  a  decree  of  divorce,  obtained  by  col- 
lusion, is  sought  by  a  willing  participant  in  the  fraud,  the  court, 
on  the  principle  of  the  maxim,  "Ex  dolo  malo  non  oritur  actio," 
will  refuse  to  disturb  the  decree,  especially  when  the  opposing 
party  has  remarried,  and  children  have  sprung  from  the  second 
union:  2  Xelson  on  Divorce  and  Separation,  sec.  1055;  2 
Bisliop  on  Marriage  and  Divorce,  sec.  1548;  Hubbard  v.  Hub- 
bard,'l9  Colo.  13,  34  Pac.  170;  Simons  v.  Simons,  47  Mich. 
253,  645,  10  X.  W.  360;  Orth  v.  Orth,  69  Mich.  158,  37  K 
W.  67;  Yorston  v.  Yorston,  32  X.  J.  Eq.  495;  Nichols  v. 
Xichols,  25  X.  J.  Eq.  60;  Greene  v.  Greene,  2  Gray,  361,  61 
Am.  Dec.  454.  In  the  latter  case  Shaw,  C.  J.,  said:  "In  using 
the  term  'collusion'  in  the  present  case,  we  presume  the  libelant 
does  not  mean  to  use  it  in  its  ordinary  sense,  as  collusion  be- 
tween the  parties  to  the  former  proceeding  (on  divorce),  an<i 
so  a  fraud  upon  the  law,  because  that  would  include  herself  as 
party  to  the  fraud.  As  said  by  Willes,  C.  J.,  in  Prudam  v. 
Phillips,  reported  in  a  note  to  Hargrave's  Law  Tracts,  456,  "^if 
both  parties  colluded  in  the  cheat  upon  the  court,  it  was  never 
known  that  either  of  them  could  vacate  the  judgment."  "  In 
the  case  of  Hubbard  v.  Hiibbard,  19  Colo.  13,  34  Pac.  170, 
the  wife,  who  was  the  defendant  in  the  divorce  suit,  after  ser- 
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vice  on  her  of  the  summons,  was  induced  to  abstain  from  in- 
terposing any  defense  by  the  promise  of  her  husband  to  pay  to 
her,  as  soon  as  the  decree  of  divorce  was  signed,  tliree  thousand 
dollars,  and  to  have  certain  lots  in  Denver  deeded  to  her.  Upon 
the  ***  failure  of  the  husband  to  keep  his  promise,  the  wife 
filed  a  petition,  in  which  she  set  out  the  promise  of  her  hus- 
band, and  alleged  that  it  was  made  by  the  plaintiff  for  the  pur- 
pose of  inducing  her  to  abstain  from  offering  any  evidence  or 
making  an}^  defense  to  the  action,  and  without  any  intention 
of  performing  the  same.  The  petition  was  demurred  to  on  the 
following  gi-ounds:  "1.  That  the  petition  does  not  state  facts 
sufficient  to  entitle  the  defendant  to  maintain  the  same; 
2.  That  it  appears  by  the  petition  that  the  same  is  brought 
and  presented  by  the  defendant  to  set  aside  a  decree  of  court 
obtained  by  consent,  and  in  pursuance  of  a  fraudulent  and 
collusive  purpose  participated  in  by  the  defendant  to  deceive 
and  defraud  the  court;  3.  That  it  appears  by  the  said  petition 
that  the  same  is  presented  for  the  purpose  of  enabling  petitioner 
to  take  advantage  of  a  certain  corrupt,  collusive,  and  illegal 
agreement  therein  set  up."  In  the  opinion  of  the  court,  sus- 
taining tlie  demurrer,  Hayt,  C.  J.,  said :  'Tt  is  apparent  upon 
the  face  of  the  petition  that  plaintiff  in  error  Avas  in  no  way 
misled  or  deceived  as  to  the  nature  of  the  original  action.  She 
was  duly  served  with  process  of  summons  and  a  copy  of  the 
complaint,  and  had  at  her  service  able  counsel  to  defend  her 
interests.  Thus  advised  and  prepared,  she  entered  into  a  secret, 
collusive  agreement  with  defendant  in  error,  and  for  a  promised 
consideration  aided  him  by  her  silence  to  impose  upon  the  court 
and  procure  a  divorce.  After  the  entry  of  the  decree  thus  ob- 
tained, she  remained  silent  for  more  than  one  year,  and  only 
upon  failure  to  realize  the  consideration  promised  for  ])er 
sliameless  bargain  did  she  apply  for  relief."'  In  2  Bishoji  on 
]\[arriage  and  Divorce,  section  151-8,  the  doctrine  is  clearly 
stated  as  follows:  "]\Iutual  fraud,  of  which  the  common  in- 
stance is  collusion,  and  Avhich  is  available  to  third  persons  in 
interest,  as  we  shall  see  in  the  next  subtitle,  cannot  be  brought 
forwarel  by  either  of  the  parties  against  the  other  as  ground 
for  reversing  any  step  in  the  cause,  or  vacating  '*'"•  tlie  sen- 
tence. Tliis  doctrine  is  an  inevitable  result  from  the  universal 
rule  of  our  law  that  one  in  a  court  of  justice  cannot  complain 
of  his  own  wrong,  or  of  another's  wrong  whereof  he  was  a 
partaker.  It  would  1)0  a  si)eeial  novelty  for  a  plaintiff  to  ad- 
dress the  tribunal  with,  'The  defendant  and  I  have  been  play- 
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ing  a  trick  on  this  court,  but  I  discover  he  has  got  the  better 
of  me,  so  please  turn  the  tables  on  him.'"  Also,  in  Broom's 
Legal  Maxims,  711,  thus:  "Xo  court  will  lend  its  aid  to  a 
man  'who  founds  his  cause  of  action  upon  an  immoral  or  an 
illegal  act."  In  the  opinion  delivered  by  ]\Ir.  Justice  IMiner, 
in  the  case  of  Short  v.  Bullion-Beck  etc.  Min.  Co.,  20  Utah, 
•20,  30,  57  Pac.  720,  722,  it  was  said:  "Jf  tlie  plaintiff  requires 
any  aid  from  the  illegal  transaction  in  order  to  enable  him  to 
sue  his  claim,  he  cannot  enforce  it.  Where  a  contract  grows 
immediately  out  of  and  is  connected  witli  an  illegal  or  immoral 
act,  it  will  not  be  enforced.  The  test  to  determine  whether 
tlie  actiou  arises  ex  turpi  causa  is  tlie  plaintiffs  ability  to 
establish  his  case  without  any  aid  from  the  illegal  transactions. 
If  his  cause  or  right  to  recover  depends  upon  a  transaction 
which  is  malum  in  se,  or  prohibited  by  law,  and  which  he  must 
l^rove,  in  order  to  make  out  his  case,  he  cannot  recover.''  Since 
the  remarriage  of  the  defendant  his  second  wife  has  not  borne 
any  cbildren,  but  it  is  conceded  by  counsel  that  she  is  enceinte. 

Section  1212  of  the  licvised  Statutes  provides  tbat  subsequent 
changes  may  be  made  in  a  decree  of  divorce,  by  the  court,  in 
respect  to  the  disposal  of  the  children  or  the  distribution  of 
property.  Such  changes  must  be  applied  for,  and  can  only  Ije 
granted  in  the  action  in  which  the  decree  of  divorce  was 
granted.  We  think  it  is  clear,  both  from  the  allegations  of  the 
complaint  and  the  findings  of  fact,  that  the  plaintiff  is  not 
entitled  to  any  relief  in  this  action. 

The  judgment  of  the  lower  court  is  reversed,  with  costs,  and 
the  action  dismissed. 

Miner,  C.  J.,  concurs. 

Bartch,  J.,  concurs  in  result. 


Dlrone.—Fravd  of  one  of  the  parties  in  obtaining  a  rlecroe  of  di- 
vorce is  a  good  ground  for  setting  it  aside;  State  v.  Watson,  20  E. 
1.  3.34,  7S  Am.  St.  Kcp.  871,  39  Atl.  193;  Colby  v.  Colby.  59  Minn. 
432,  50  Am.  St.  Eep.  420,  61  N.  W.  460;  Brown  v.  Grove,  116  Ind.  S4, 
9  Am.  St.  Rep.  823,  9  X.  E.  823.  But  a  decree  of  divorce  obtained 
by  the  collusion  of  the  parties  does  not  seem  subject  to  attack  by 
either:  See  the  monographic  note  to  Greene  v.  Greene,  61  Am.  Dec. 
465.  A  party  cannot  be  heard  to  impeach  a  judgment  whicli  lie 
himself  has  procured  to  be  entered  in  his  own  favor:  Starbuck  v. 
Starbuck,  173  N.  Y.  503,  93  Am.  St.  Eep.  G31,  66  N.  E.  193. 
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HILTOX  V.  PtOYLAXCE. 

[25  Utah,  129,  69   Pac.  660.] 

MARRIAGE  is  but  a  status  created  by  a  contract,     (p.   826.) 

MARRIAGE  cannot  be  Dissolved  by  the  Simple  Consent  or 
Agreement  of  the  Parties.— It  is  regulated  and  controlled  and  can  bo 
dissolved   only  through   the   sovereign  power   of  the   state,      (p.   826.) 

MARRIAGE.— Consent  to  Marriage  may  be  given  orally  or  in 
writing,  or  may  be  inferred  from  the  acts  of  the  parties  or  the  cer- 
emony performed.  No  particular  form  of  words  is  necessary.  If  in 
hmguage  mutually  understood,  or  by  acts  declaratory  of  intention,  the 
parties  accept  each  other  as  husband  and  v>'ife,  their  marriage  is. 
consummated,     (p.  827.) 

MARRIAGE.— A  Ceremony  is  not  Essential  to  a  marriage  in 
the   absence    of   a   statute   requiring   it.     (p.    827.) 

A  MARRIAGE  may  bo  Implied  by  the  Common  Law  where 
the  parties  cohabit  for  a  considerable  time  and  hold  each  other  out 
as   husband   and  wife.     (p.    827.) 

MARRIAGE.— Cohabitation  is  not  Essential  to  a  valid  mar- 
riage,     (p.    827.) 

MARRIAGE.— A  Secret  Reservation  of  One  of  the  Parties 
not  Known  to  the  Other  cannot  avoid  or  render  invalid  a  marriage 
celebrated  by  a  properly  authorized  ceremony  apparently  with  the 
consent  of  both  parties,     (p.  828.) 

MARRIAGE.— The  Sealing  Ceremony  of  the  Mormon  Church, 
entered  into  before  a  proper  official  between  members  of  that  church 
competent  to  contract  marriage,  constituted  a  valid  marriage,  though 
the  woman  was  then  supposed  to  be  on  her  deathbed,  and  they  never 
subsequently  cohabited   as  liusband  and  wife.     (pp.   831,  841.) 

EVIDENCE— History  and  Records.— When  the  evidence  of  the 
meaning  of  the  term  "sealed,"  or  "sealing  ordinance  "  is  unsatis- 
factory, the  works  of  history  and  church  records  and  journals  of 
the  Mormon  Church  are  admissible  as  evidence,     (p.   831.) 

EVIDENCE— Judicial  Notice  of  Creeds.— The  courts  will  take 
judicial  notice  of  tlie  creeds  and  general  doctrine  of  the  Mormon 
Church  and  of  the  principles  of  celestial  marriage  peculiar  to  that 
church,      (p.  831.) 

MARRIAGE.— The  Sealing  Ceremony  of  the  Mormon  Church 
Effects  a  Marriage  for  time  and  eternity,  and  not  for  eternity  only. 
1  he  relation  established  by  it  is  not  one  which  may  begin  after  death, 
(pp.   832,    836.) 

A  MORMON  DIVORCE,  by  which  the  parties  to  the  marriage, 
with  tlie  consent  of  the  church,  agree  to  dissolve  their  marital  rela- 
tions is  invalid,  and  so  remains,  though  the  parties  to  the  marriage 
believe  the  divorce  to  be  valid,  and  one  of  them  subsequently  be- 
comes a  party  to  another  inarriage  ceremony,     (p.  843.) 

MARRIAGE— Estoppel  to  Insist  Upon.— A  woman  who,  mis- 
takenly believing  a  Mormon  Church  divorce  to  be  valid,  contracts  a 
second  marriage,  is  not  thereby  estopped,  on  learning  that  her  di- 
vorce is  invalid,  from  asserting  the  first  marriage  and  claiming  her 
rights   of  the  widow  of  her  husband,      (p.   844.) 
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Action  by  the  plaintiff  claiming  to  be  the  widow  of  John  E. 
Park,  deceased,  to  recover  as  such  one-third  of  certain  real 
property  which  he  sold  in  his  lifetime  to  the  defendant,  and  for 
other  relief.  Decree  in  favor  of  the  defendant  and  the  plaintiflE 
appealed. 

N".  V.  Jones  and  Powers,  Stranp  &  Lippman,  for  the  appel- 
lant. 

Bennett,  Sutherland,  Van  Cott  &  Allison,  Pierce,  Critchlow 
&  Barrette,  and  Stewart  &  Stewart,  for  the  respondent. 

^^  BAETCH,  J.  The  plaintiff  brought  this  action  as  the 
surviving  wife  and  widow  of  John  E.  Park,  deceased,  and 
claims  that  she,  as  such  widow,  is  entitled  to  one-third  of  certain 
real  estate  which  the  deceased  in  his  lifetime  sold  to  the  de- 
fendant, and  to  have  the  same  partitioned  and  set  apart  to  her 
as  her  separate  property  in  fee  simple.  It  is  alleged  in  the  com- 
plaint, among  other  things,  that  the  plaintiff  and  John  E.  Park, 
now  deceased,  intermarried  at  Salt  Lake  City,  Utah  territory, 
on  or  about  the  first  day  of  December,  1872,  and  were  there- 
after husband  and  wife,  until  the  death  of  the  decedent,  which 
occurred  at  Salt  Lake  City  about  September  30,  1900;  that  the 
plaintiff  is  still  the  surviving  wife  and  widow  of  the  decedent, 
and  is  a  resident  of  Utah;  that  the  decedent  in  his  lifetime  was 
the  owner  of  certain  real  estate  described  in  the  complaint, 
which  he  conveyed  by  deed  to  the  defendant  about  August  7, 
1900;  that  tlie  plaintiff  never  in  any  manner  conveyed  or  re- 
linqiiislied  her  rights  in  the  said  real  estate,  or  any  part  thereof, 
and  is  now  the  owner  of  one-third  in  value  of  the  property; 
and  that  the  defendant  entered  into  possession  of  the  property 
under  the  deed,  and  has  refused,  and  still  refuses,  upon  demand 
made,  to  relinquish  possession  to  plaintiff  of  her  interest 
therein.  The  prayer  is  that  the  plaintiff  be  adjudged  to  be  the 
surviving  Avife  and  widow  of  the  deceased,  and  that  one-third 
of  the  real  estate  be  set  apart  to  her  as  her  separate  property. 
Tlie  defendant,  in  her  answer,  admits  the  ownership  and  sale 
of  the  property  by  the  decedent  in  his  lifetime,  ^^^  and  her  re- 
fusal to  relinquish  possession  of  any  part  thereof.  She  denies 
that  the  parties  were  married,  and,  further  answering,  alleges, 
inter  alia,  that  about  December  5,  1872,  John  E.  Park  and  the 
plaintiff  were  "sealed,"  or  went  through  a  "sealing  ceremony," 
whereby  they  a.^rreed  to  be  husband  and  wife  after  death ;  that 
the  "scaling  ceremony"  was  performed  when  the  plaintiff  was 
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-on  her  supposed  deathbed,  and  after  John  E.  Park  had  been  as- 
sured that  she  would  die;  that  both  parties  were  members  of 
the  Mormon  Church;  tliat  it  was  a  tenet  of  that  church  that  a 
man  and  a  woman  might  be  sealed,  so  that  they  would  be  hus- 
band and  wife  after  death  (that  is,  in  eternity),  and  that  both 
parties  believed  in  that  tenet;  that  the  sealing  ceremony  was 
performed,  not  as  a  marriage  contract,  but  in  pursuance  of  said 
tenet  only;  that  thereafter,  upon  the  plaintiff  unexpectedly  re- 
covering, the  parties  lived  separate  and  apart,  and  agreed  to 
"dissolve  all  such  relationship  between  them  as  husband  and 
wife" ;  that  John  E.  Park  remained  an  unmarried  man ;  that  the 
plaintiff  about  1873  married  William  Hilton,  and  they  ever 
^ince  have  lived  together  as  husband  and  wife,  and  have  had 
born  to  them  ten  children;  and  after  said  agreement  the  plain- 
tiff did  not  claim  to  be  the  legal  wife  of  John  E.  Park  until 
after  his  death. 

It  appears  from  the  evidence  that  in  1872  the  plaintiff,  then 
Annie  F,  Armitage,  nineteen  years  of  age,  met  and  was  intro- 
duced to  Dr.  John  E.  Park,  then  an  unmarried  man  of  about 
forty  years  of  age,  a  popular  educator  and  resident  of  the  terri- 
tory of  Utah.  Dr.  Park  was  a  member  of  the  Mormon  Church, 
and  Miss  Armitage  had  also  been  converted  to  that  faith.  The 
meeting  occurred  on  the  steamship  "Minnesota,"  at  Liverpool, 
England,  and  on  their  voyage  to  America  the  parties  continued 
their  acquaintance,  and  traveled  together  to  Xew  York.  Dr. 
Park  was  kind  and  attentive  to  the  lady  on  the  voyage,  and  on 
their  arrival  at  New  York  continued  to  pay  her  attention. 
After  remaining  in  New  York  several  ^^"'  days,  ]\riss  Armitage 
continued  her  journey  to  Utah  and  Dr.  Park  followed  later, 
about  October.  After  his  arrival  in  Utah  the  doctor  called  fre- 
quently on  the  plaintiff  and  their  relations  became  intimate. 
About  the  middle  of  November,  while  staying  at  the  house  of 
Emeline  Free  Young,  the  plaintiff  was  t<aken  ill,  and  continued 
to  groAv  worse  until  she  was  not  expected  to  live,  when  Mrs. 
Young,  according  to  plaintiff's  testimony,  advised  her  that  it 
would  be  better,  in  the  event  of  her  death,  to  be  married  than 
single,  and  said  to  her  that  she  felt  sure  that  Dr.  Park  intended 
to  make  her  his  wife,  and  advised  her  to  accept  him.  To  this 
i-he  finally  consented,  and  Dr.  Park  was  sent  for,  and  on  Decem- 
l)er  5,  1872,  ^\•hi]e  thus  on  her  sick  bed,  and  not  expected  to 
live,  she  and  Dr.'  John  E.  Park  were,  by  mutual  consent,  sealed 
by  Daniel  H.  Wells,  a  member  of  the  "first  presidency"  of  tho 
Church  of  Jesus  Christ  of  Latter-Day  Saints,  in  the  presence  of 
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a  niimbor  of  witnesses,  most  of  whom  are  now  dead.  Concern- 
ing the  ceremony  the  pLiintiff  testified  that  Dr.  Park  and  ^Iv. 
Wells  who  officiated,  both  came  to  the  bedside,  and  that  "Mr. 
Wells  then  said,  "Take  her  right  hand  in  yours,  Doctor;  take 
Annie's  right  hand  in  yours,  Doctor";  that  Mr.  Wells  then  said, 
"John  E.  Park,  are  you  willing  to  take  Annie  F.  Armitage  as 
your  lawful  wedded  wife?"  to  which  the  doctor  said,  "Yes''; 
that  Mr.  Wells  then  asked  her  a  similar  question  (if  she  would 
take  John  E.  Park  to  be  her  lawful  husband),  which  she  an- 
swered, "Yes" ;  and  that  Mr.  AVells  then,  after  saying  some- 
thing which  she  did  not  quite  remember,  said:  "I  now  pro- 
nounce you  husband  and  wife  for  time  and  all  eternity."  Presi- 
dent Wells  then  issued  a  certificate  of  "sealing"  to  the  parties, 
as  follows :  "John  Eocky  Park,  born  Tii^ln,  Seneca  county, 
Ohio,  7  May,  1833.  Annie  Flora  Armitage,  born  Xottinghill, 
London,  19  February,  1853.  The  above  parties  were  sealed  by 
Prest.  D.  H.  Wells  in  the  presence  of  Emetine  Free  Young,  at 
her  residence  in  Salt  Lake  City,  U.  T.,  December  5,  1S72.  The 
lady  being  on  her  supposed  deathbed.  Daniel  *^**  H.  Wells. 
S.  L.  City,  U.  T.,  December  5,  1872."  Indorsed  across  the  face 
of  it:  "Eecorded  in  historian's  office,  journal  of  date,  E.  L.  C." 
In  answer  to  the  question :  "Now  will  you  state  the  relative  posi- 
tion that  they  occupied,  one  to  the  other,  when  the  ceremony 
was  performed?"  the  witness  Mrs.  Hannah  C.  Wells  said: 
"Well,  I  couldn't  tell  you  that,  I  couldn't  tell  you  that.  I 
only  remember  that  there  was  a  ceremony,  and  that  they  Avero 
married,  but  just  their  position  I  can't  remember."  Dr.  Park 
did  not  consent  to  have  the  ceremony  performed  until  the  at- 
tending physician  advised  him  that  the  patient  had  Ijut  a  short 
time  to  live.  This  information  was  given  the  doctor  outside 
the  hearing  of  the  plaintiff.  Eight  after  the  ceremony,  it  ap- 
pears, the  parties  were  left  alone  together.  The  plaintiff,  testi- 
fying, said  she  thought  the  doctor  remained  with  her  about  an 
hour,  and  that  she  understood  the  marriage  to  take  effect  at 
once.  Dr.  Park  continued  thereafter  to  make  frequent  visits 
to  her,  while  she  Avas  recovering  from  sickness,  until  about  the 
month  of  February,  when  he  ceased  to  visit  her.  She  there- 
upon, on  two  different  occasions,  having  met  him  in  the  street, 
insisted  upon  a  divorce.  The  doctor  agreed  to  arrange  it  for 
her,  and  about  the  19th  of  March,  1873,  appeared  at  the  house 
where  plaintiff  was  staying,  when  they  mutually  agreed  upon 
and  signed  a  document  known  as  a  "church  divorce"  wliich 
reads  as  follows :  "Know  all  persons  by  thes;.'  presents  that  we. 
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the  undersigned,  John  E.  Park  and  Annie,  his  wife,  before 
her  marriage  to  him  Annie  Armitage,  do  licrcby  mutually 
covenant,  promise,  and  agree  to  dissolve  all  the  relations 
which  have  hitherto  existed  between  us  as  husband  and  wife, 
{!nd  to  keep  ourselves  separate  and  apart  from  each  otlicr, 
from  this  time  forth.  In  witness  whereof,  we  have  hereunto 
set  our  hands  at  Salt  Lake  City,  IT.  T.,  this  nineteentli  dav  of 
March,  A.  D.  1873.  John  E.  Park.  Annie  Flora  Park. 
Signed  in  the  presence  of  D.  McKenzie,  James  Jack."  In 
October,  1875,  a  marriage  ceremony  between  plaintiff  and 
■i36  William  Hilton  was  performed  in  accordance  with  the  rites 
of  the  ]\Iormon  Church,  which  marriage  was  admitted  to  be 
valid,  if  the  plaintiff  was  then  capable  of  contracting  that 
relation.  Thereafter  she  lived  with  William  Hilton  as  his 
Avife,  and  a  number  of  children  have  been  bom  to  them.  The 
ceremony  was  also  performed  by  Daniel  H.  Wells.  The 
])laintiff  thought  her  church  divorce  was  valid  until  she  no- 
ticed the  decision  of  this  court  in  the  case  of  Xorton  v.  Tufts. 
Dr.  Park  never  married  again.  In  his  lifetime  he  owned 
the  property  in  dispute,  and  conveyed  it  by  deed  to  the  de- 
fendant, but  the  plaintiff  relinquished  no  rights  therein  which 
she  may  have  acquired  because  of  the  marriage.  At  the  trial 
the  court  decided  that  John  E.  Park  and  the  plaintiif  never 
became  or  were  husband  and  wife,  and  that  the  plaintiff  is 
neither  the  owner  of,  nor  entitled  to  any  part  of,  the  premises 
in  controversy.     Thereupon  this  appeal  was  taken. 

The  principal  question  to  be  determined  is,  Were  John  E. 
Park  and  Annie  F.  Armitage  lawfully  married  on  Decem- 
ber 5,  1872  ?  The  appellant  insists  tliat  the  ceremony  was 
performed  according  to  the  rites  of  the  Mormon  Church,  by 
a  person  authorized  to  perform  it,  that  it  was  a  legal  marriage, 
and  valid  at  common  law;  and  that  the  court  erred  in  find- 
ing that  the  parties  never  intermarried  and  were  never  hus- 
band and  wife.  The  respondent  contends  that  there  never  was 
a  marriage  in  this  case,  because,  as  is  insisted,  there  never  was 
any  consent  to  a  marriage  contract,  and  that  the  burden  was 
upon  the  plaintiff  to  prove  a  marriage  contract,  which  it  is 
claimed  she  failed  to  do.  It  is  insisted  by  the  respondent 
that  the  "sealing  ceremony"  which  was  performed  and  is  re- 
lied upon  as  constituting  a  marriage  ceremony  simply  made 
the  parties  thereto  husband  and  wife  for  eternity  (that  is, 
after  death,  but  not  for  time  or  this  world,  nor  for  time  and 
eternity),  ^^^  and  that  Dr.  Park  consented  to  be  sealed  to  the 
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plaintiff  for  eternity  only.  So  far  as  appears  from  the  record 
the  sealing  ceremony  performed  in  this  instance  was,  in  sub- 
stance, such  as  it  was  the  custom  to  perform  where  members 
of  the  Mormon  Church  entered  into  matrimony.  It  is  a 
ceremony  peculiar  to  that  church  and  its  people,  who  consti- 
tute a  large  majority  of  the  inhabitants  of  this  common- 
wealth, and  the  importance  of  the  main  question  herein  pre- 
sented, as  affecting  the  marriage  status  and  property  rights 
in  this  state,  must  not  be  overlooked;  for  if,  under  the  facts 
and  circumstances  disclosed  in  this  record,  there  was  no  mar- 
riage, then  it  would  seem  impossible  to  conjecture  how  many 
of  such  sealing  ceremonies,  although  performed  by  ordinance 
of  the  church,  were,  after  all,  mere  nullities,  creating  no  valid 
marital    relations. 

Marriage,  strictly  speaking,  is  not  a  mere  civil  contract,  but 
a  status  created  by  contract:  1  Bishop  on  Marriage  and  Di- 
vorce, sec.  34.  It  is  true,  it  is  founded  in  con?ent  of  the  par- 
tics,  but  the  consent  is  the  contract  because  of  which  the  status 
is  created.  Marriage  differs  from  ordinary  contracts,  in  that 
it  can  only  exist  where  one  man  and  one  woman  are  legally 
•united  for  life,  whereas  ordinary  civil  contracts  may  exist 
between  two  or  more  of  either  or  both  sexes  for  any  stipu- 
lated time.  So  the  marriage  relation  differs  from  other  con- 
tractual relations  in  that,  when  the  status  is  once  created, 
the  state  becomes  an  interested  party,  and  thereafter  the  mar- 
riage, with  the  rights  and  duties  assigned  by  the  law  of  ma- 
trimony, is  not  subject,  as  to  its  continuance,  dissolution,  or 
effects,  to  the  mere  intention  and  pleasure  of  the  contract- 
ing parties.  The  marriage,  with  its  privileges,  obligations, 
rights,  and  duties  which  are  or  may  he  assigned  by  the  law 
of  matrimony  for  the  establishment  of  families,  and  the  mul- 
tiplication and  education  of  human  kind,  continues  during  the 
life  of  the  parties,  and  no  dissolution  of  the  status  can  be 
effected  simply  by  the  mutual  consent  or  agreement  of  the 
^^^  parties.  It  is  regulated  and  controlled,  and  can  be  dis- 
solved only  through  the  sovereign  power  of  the  state,  whenever 
justice  to  either  or  hoth  parties  or  the  welfare  of  the  public  de- 
mands it :  1  Bishop  on  Marriage  and  Divorce,  sees.  11,  30.  The 
doctrine  of  ethics  and  of  social  science  is  universally  recog- 
nized as  the  foundation  of  the  marriage  law,  and  from  time 
immemorial  marriage  has  been,  in  every  civilized  country, 
recognized  as  the  foundation  of  civilization  and  of  the  social 
svsteni.     ISTeither  one  of  the  parties  to  the  marriage  can  there- 
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after  commit  a  breach  of  any  of  the  obligations  or  duties  as- 
sumed without  a  violation  of  conscience  as  well  as  of  law.  In 
view  of  these  things,  how  can  it  be  said,  as  insisted  for  the  re- 
>!pondent  that  the  "marriage  contract  is  on  a  level  with  other 
contracts"?  It  is  apparent  that  many  of  the  rules  of  law 
iipplicable  to  the  marriage  status  differ  widely  in  material 
respects  from  those  applicable  to  mere  civil  contracts:  Bishop 
on  Marriage  and  Divorce,  sees.  35,  36.  That,  under  the  law. 
consent  is  the  essence  of  marriage,  the  same  as  of  every  other 
contract,  is  true,  and  it  is  also  true  that  the  law  does  not  com- 
pel parties  to  assume  the  matrimonial  state  without  their  mu- 
tual consent;  but  such  consent,  which,  as  we  have  seen,  con- 
stitutes the  contract  to  marry,  may  be  given  in  writing  or  ver- 
bally, or  may  be  inferred  from  the  acts  of  the  parties  or  the 
ceremony  performed.  With  reference  to  consent,  in  case  of 
marriage,  no  particular  form  of  words  is  necessary.  If,  in 
language  mutually  understood,  or  by  acts  declaratory  of  inten- 
tion, the  parties  accept  each  other  as  husband  and  wife,  the 
marriage  is  consummated.  Nor,  in  the  absence  of  a  statutory 
requirement,  is  a  ceremony  indispensable  to  its  validity:  Bissell 
V.  Bissell,  55  Barb.  325.  At  common  law,  where  the  parties 
cohabit  together  for  a  considerable  length  of  time,  and  hold 
each  other  out  as  husband  and  wife,  a  marriage  may  be  im- 
plied, though  no  ceremony  was  ever  performed.  Mr.  Bishop, 
in  his  work  on  Marriage,  Divorce,  and  Separation,  in  volume 
1,  section  77,  says:  "Because  of  the  high  favor  ^^'**  in  which 
marriage  is  held  by  the  law,  we  have  transmitted  to  us  tlie 
special  maxim,  'Semper  praesumitur  pro  matrimonio'  ('al- 
ways presume  marriage').  When  a  man  and  woman  are  liv- 
ing together  as  husband  and  wife,  the  law  will  hold  them 
to  be  such,  even  against  strong  probabilities  that  they  are 
not,  or,  when  a  ceremony  of  marriage  is  shown,  there  will  be 
the  like  presumption  that  it  is  valid,  unless  some  distinct  and 
special  fact  clearly  appears  in  the  particular  case  to  the  con- 
trary." So,  where  a  marriage  ceremony  is  performed  ac- 
cording to  the  forms  of  a  church  or  of  a  religious  sect,  con- 
sent of  the  parties  and  capacity  to  contract  will  be  presumed. 
Nor  is  cohabitation  necessary  to  constitute  a  valid  mar- 
riage. "Consensus,  non  concubitus,  facit  matrimonium,"  is 
a  maxim  of  the  common  law,  of  the  civil  law,  and  equally 
of  the  ecclesiastical  law.  In  Fleming  v.  People,  27  X.  Y. 
829,  Mr.  Chief  Justice  Denio  said:  "Prima  facie  the  fact  of 
a  marriage  celebrated  according  to  the  forms   of  a   religious 
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denomination  embraces  the  requisite  assent  of  the  married  par- 
ties to  take  each  other  as  husband  and  wife;  and  if  the  party 
wlioso  interest  it  is  to  dispute  the  marriage  is  satisfied  witli  a 
general  statement  of  the  ceremony,  and  will  not  inquire  more 
particularly  as  to  what  took  place,  he  cannot  be  permitted 
to  deny  the  apparent  effect  of  the  evidence" :  1  Blackstone's 
Commentaries,  433-435 ;  2  Kent's  Commentaries,  87-89 ;  Ab- 
bott's Trial  Evidence,  102,  103;  Bradner  on  Evidence,  397;  1 
Bishop  on  Marriage  and  Divorce,  sec.  383;  19  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1180-1182  ;  People  v.  Calder,  30  Midi. 
85;  Dickerson  v.  Brown,  49  Miss.  357;  Wilkie  v.  Collins,  48 
Miss.  496;  Caujolle  v.  Ferrie,  2G  Barb.  177;  Jackson  v.  Winno, 
7  Wend.  47,  22  Am.  Dec.  563;  Ilulett  v.  Carey,  66  Minn.  327. 
01  Am.  St.  Eep.  419,  69  N.  W.  31.  While,  however,  present 
intention  and  mutual  consent  of  the  parties  is  necessary  to  con- 
stitute a  valid  marriage,  still,  where  the  marriage  has  been 
celebrated  by  a  properly  authorized  ceremony,  apparently  with 
the  assent  of  both  parties,  no  secret  reservation  of  ^'*^^  one 
of  the  parties,  entertained  at  the  time  of  the  ceremony,  un- 
known to  the  other  party,  can  serve  the  party  entertaining  it 
to  avoid  the  marriage,  for  this  would  be  a  fraud  upon  the 
innocent  party,  and  the  guilty  one  would  be  estopped  to  deny 
the  marriage,  or  to  take  advantage  of  his  or  her  own  wrong. 
■'One  who  causes  the  other  to  participate  in  what  marriage 
alone  justifies,  under  the  pretense  not  incautiously  believed, 
that  he  means  marriage,  is  in  fundamental  justice  estopped 
to  set  up  his  fraudulent  intent  in  place  of  the  one  he  held 
out  to  the  other,  who  has  acted  thereon  by  doing  what  is  in  the 
Ijghest  degree  injurious  if  there  is  no  marriage" :  1  Bisliop 
on  j\rarriage  and  Divorce,  sees.  327,  334,  383;  Barnett  v.  Kim- 
mell,  35  Pa.  St.  13. 

Looking  now,  in  the  light  of  these  principles,  at  the  facts 
and  circumstances  disclosed  by  the  evidence  herein,  what  did 
the  parties  intend  at  the  time  the  sealing  ceremony  was  per- 
formed? Did  they  then  mutually  assent  to  and  contract  a 
marriage  under  the  law,  or  was  it  to  be  simply  a  marrioge 
for  "eternity,  Avhich  the  law  does  not  recognize?  The  evi- 
dence clearly  shows,  and  it  is  admitted,  that  a  sealing  cere- 
mony was  performed,  and  that  both  parties  mutually  con- 
sented to  it.  The  proof  likewise  shows  that  the  sealing  cere- 
mony, whether  it  was  for  time  and  eternity,  or  merely  for 
cternit}',  as  claimed  l)y  the  respondent,  was  performed  under 
an   ordinance   of  the   Mormon    Church,   by   an   official   thci'jof 
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■\v]io  was  fully  authorized  to  officiate  on  such  occasions.  Both 
parties  were  members  of  that  church,  and  Ijclievcd  in  its  doc- 
trines. From  the  testimony  of  the  plaintiff,  it  appears  tiiat, 
both  before  and  for  some  time  after  the  performance  of  the 
ceremony,  the  relations  of  the  parties  were  quite  intimate; 
that  on  their  voyage  and  at  New  York,  Dr.  Park  was  very 
attentive  to  lier;  that  in  Salt  Lake  City,  and  while  on  her 
bed  of  sickness,  he  visited  her  quite  frequently ;  that  she  was 
assured  by  the  witness.  Mrs.  Young,  at  whose  house  she  lay 
sick,  that  the  doctor  wished  to  make  her  his  wife,  and  was 
^^^  advised  to  be  sealed  to  him,  l)cing  told  that  she  might  die, 
and  that  it  would  be  better  for  her  to  be  sealed  to  some  good 
man,  as  it  would  make  her  position  in  the  next  world  more 
exalted;  that  at  the  ceremony  by  the  ])cdside  they  joined  their 
right  hands;  that  the  officiating  clerygman  then  asked  the 
doctor  whether  he  was  willing  to  take  her  (the  plaintiff)  to 
be  his  '"lawful  wedded  wife,''  and  received  an  affirmative 
reply;  that  to  a  similar  inquiry  the  plaintiff  gave  an  affirma- 
tive ansAver;  and  that,  after  some  further  cercmonv  by  the 
clergyman,  they  were  pronounced  husband  and  wife.  It  is 
true,  several  witnesses  testified  that  at  the  time  of  the  perform- 
ance of  the  ceremony  the  plaintiff  appeared  to  them  as  if  she 
were  unconscious,  but  the  clearness  with  which  she  has  de- 
scribed the  details  of  the  occurrence,  many  of  them  being 
fully  corroborated  by  other  witnesses  and  the  surrounding 
circumstances  shown  by  the  testimony,  impel  the  conclusion 
tliat  the  plaintiff  was  not  only  conscious,  although  very  sick, 
but  fully  understood  Avhat  was  going  on.  It  will  be  noticed, 
upon  reference  to  the  testimony,  that  the  witness  Mrs.  H. ' 
C.  "Wells,  who  was  present  at  the  sealing  ceremony,  said:  "'I 
only  remember  that  there  was  a  ceremony,  and  that  they  were 
inarried."  Upon  the  ceremony  having  been  performed,  the 
[)erson  officiating  issued  a  certificate  stating  that  the  •■parlies 
were  scaled,'"  which  certificate  was  recorded  in  the  otiiee  of  the 
church  historian. 

Witliout  further  reference  to  the  evidence  in  detail,  tliero 
can  be  no  doul)t  that  both  parties  intended  to  be  "'sealed,'"' 
\diatever  that  may  include,  and  that  they  both  mutually  con- 
sented to  the  sealing  ceremony.  ^Yhether  sealing,  a?  an  or- 
dinance of  the  church  of  wliich  both  the  parties  were  members, 
eml)races  the  marriage  status,  under  tlie  laws  of  matrimony, 
or  Avhether  it  instituted  simply  a  marriage,  under  the  doctrines 
peculiar  to  that  church  for  eternity,  remains  to  be  seen.     The 
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respondent  insists  that  the  parties  did  not  agree  or  consent  to 
be    husband    and  wife    during   their    joint    lives,  but    only  to 
^*^  be   husband  and   wife  after  both  were  dead;  and,  if  this  be 
true,  then  the  occurrence  was  simph^  something  of  which  the 
law  takes  no  cognizance,  and  by  which  neither  one  was  legally 
bound.     The    parties,    however,    must    be    held    to    have    con- 
sented to  and  intended  whatever  their  language  and  acts  fairly 
and  legitimately  indicate.     The  most  important  subject  of  in- 
quiry on  this  branch  of  the  case,  therefore,  is  what  was  meant 
by    the   term    "sealed,"    or    "sealing    ceremony."     This    point 
was  made  an  issue  in  the  pleadings,  for  the  plaintiff  alleged 
marriage,   and   the  defendant  denied    marriage,   but   admitted 
that  the  parties  were  sealed  in  accordance  with  a  tenet  of  the 
Mormon    Church.     The    question    then    immediately    arose    as 
to  whether  or  not  such  a  scaling  constituted  a  valid  marriage. 
xVt  the  trial  the  testimony  introduced  to  show  the  meaning  of 
the  term  "sealed,"  or  "sealing    ceremony,"  was  very  rnftager 
and   wholly   unsatisfactory.     It   is  true,   several   witnesses   at^ 
tempted  to  state  what  was  meant  by  the  word  "sealing,"  and 
the  respondent  contends  that  their  evidence  preponderates  to 
tlie  effect  that  sealing  did  not  mean  marriage ;  but  when  it  is 
considered  that  none  of  them  were  shown  or  appear  to  be  qual- 
ified to  speak  upon  the  subject,  and  that  not  a  single  officer  of 
the  church  who  Avas  qualified  was  put  upon  the  stand,  although 
the   issue  Avas   raised   affirmatively  by  the   defense,   the   testi- 
mony in  question  can  be  regarded  as  of  little,  if  of  any,  im- 
portance in  the  determination  of  Avhat  is  the  meaning  of  those 
terms.     Counsel  for  the  respondent  refer  to  "Webster's  defini- 
tion  of  tlie   Avord   "seal,"   as   used   in   common   parlance,   but 
A?hat  light  can  Welister's  definition  throw  upon  this  subject? 
Its   ordinary  use  is   easily   comprehended,   but  here   it   has   a 
particular  meaning  assigned  to  it  by  the  Mormon  Church,  by 
the  authority  of  Avhich  church  the  ceremony  was  performed, 
and  the  meaning  of  the  term  AA'hich  Avas  thus  given  to  it  by 
the  church  must  determine  the  sense  in  Avhich  it  Avas  and  is 
used  in  the  performance  of  the  sealing  ordinance.     The  church, 
as  an  organized  ecclesiastical  body,  had  the  right  to  declare  ^^^ 
and  adopt  tenets,  rules  and  ordinances,  not  inconsistent  Avith 
or  rei)ugnant  to  tlie  hiAvs  of  the  land,  for  its  OAvn  governance 
and  tlie  guidance  and  conduct  of  its  members:  and  the  same 
aj-e  binding  upon  the  nienibcrs,  and  Avill  be  respected  by  the 
courts  in  passing  upon  questions  relating  to  ecclesiastical  af- 
fairs.    Wlien,   therefore,   the  parties,  in  the  present  instance. 
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who  are  both  members  of  that  church,  were  sealed  according 
to  the  tenet  thereof,  they  became  bound  by  the  relations  of 
husband  and  wife,  under  the  law  of  matrimony,  if,  in  accord- 
ance with  the  particular  significance  given  to  the  word 
'■sealed,"  the  sealing  included  those  relations.  And  if  by  the 
sealing  ceremony,  and  assent  thereto,  a  marriage  was  solemn- 
ized for  time  as  well  as  for  eternity,  then  the  marriage  is 
good,  and  must  be  respected  by  the  civil  courts,  notwithstf'.nd- 
ing  that  part  of  the  contract  and  ceremony  which  related  to 
eternity,  for  that  may  be  regarded  as  mere  surplusage.  In 
Baxter  v.  McDonnell,  155  N".  Y.  83,  49  N.  E.  667,'' which 
was  an  action  by  a  priest  against  a  bishop  of  the  Holy  Eoman 
Catholic  Church  to  recover  an  alleged  sum  diie  him  as  salary, 
it  was  said:  "AMien  an  individual  joins  an  incorporated  club 
or  legally  organized  body,  with  power  to  make  laws  and  rules 
for  its  own  government  and  for  the  regulation  of  the  conduct 
of  its  members,  the  member  becomes  bound  by  those  laws  and 
rules;  and  a  decision  by  the  body  or  a  duly  constituted  com- 
mittee, proceeding  according  to  judicial  forms,  touching  his 
rights  or  relations  as  a  member  is  binding  upon  the  courts. 
....  He  can  always  insist,  of  course,  that  his  civil  or  prop- 
erty rights  as  an  individual  or  citizen  shall  be  determined  ac- 
cording to  the  law  of  the  land;  but  his  relations,  rights  and 
obligations  arising  from  his  position  as  a  member  of  some 
religious  body  may  be  determined  according  to  tlie  laws  and 
procedure  enacted  by  that  body  for  such  purpose." 

The  proof  as  to  the  meaning  of  the  term  ^'sealed,"  or 
^'Sealing  ordinance,"  being  unsatisfactory,  the  only  other  ^^* 
source  of  information  would  seem  to  bo  works  of  history  and 
church  records  and  journals;  but  counsel  for  the  respondent 
insist  that  such  works  should  not  be"  considered  by  this  court. 
It  seems  that  they  were  offered  in  evidence  and  excluded  under 
section  3100  of  the  Eevised  Statutes.  We  are  of  the  opinion 
that  the  works  offered  were  admissible  under  that  section  of  tlie 
statutes.  As  they  were  excluded,  however,  are  we  precluded 
from  reference  to  them  to  ascertain  the  particular  meaning  or 
sense  in  which  the  Mormon  Church  used  the  term  "sealed,"  or 
''sealing  ceremony"?  We  think  not.  Courts  will  take  judicial 
notice  of  matters  of  history,  of  the  contents  of  the  Bible,  of  the 
fact  that  there  are  various  religious  sects,  of  the  creed  and  gen- 
eral doctrine  of  each  sect,  and  hence  will  take  notice  of  the 
creed  and  general  doctrine  of  the  Mormon  Churcli.  and  of  the 
principle  of  "celestial  marriage,"  peculiar  to  the  Mormon  sect. 
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These  are  matters  of  general  history,  and  may  fairly  be  pre- 
sumed to  be  subjects  of  common  knowledge,  of  which  the  courts 
take  notice  without  proof  of  the  facts.  In  its  general  incidents, 
Christianity  has  been  declared  to  be  a  part  of  the  common  law, 
and  courts,  of  their  own  motion,  will  take  notice  of  the  law. 
We  must  assume  knowledge  by  the  courts  not  only  of  the  re- 
vealed laws  of  God,  but  also  of  His  natural  laws,  which  have 
been  demonstrated  by  science  or  admitted  by  experience.  In 
State  V.  District  Board  of  School  Dist.  No.  8  of  City  of  Edger- 
ton,  76  Wis.  177,  20  Am.  St.  Eep.  41,  44  N.  W.  967,  the  Su- 
preme Court  of  Wisconsin  said:  "The  courts  will  take  judicial 
notice  of  the  contents  of  the  Bible,  that  the  religious  world  is 
divided  into  numerous  sects,  and  the  general  doctrines  main- 
tained by  each  sect;  for  these  things  pertain  to  general  his- 
tory, and  may  fairly  be  presumed  to  be  subjects  of  common 
knowledge.  Thus  they  will  take  cognizance,  without  averment 
of  the  facts  that  there  are  numerous  religious  sects  called 
'Christians,'  respectively,  maintaining  different  and  conflict- 
ing ^^'*  doctrines;  that  some  of  these  believe  the  doctrine  of 
predestination,  while  others  do  not;  some,  the  doctrine  of 
eternal  punishment  of  the  wicked,  while  others  repudiate  it; 
some,  the  doctrines  of  the  apostolic  succession  and  the  au- 
tliority  of  the  priesthood,  while  others  reject  both;  some,  that 
the  Holy  Scriptures  are  the  only  sufficient  rule  of  faith  and 
practice,  while  others  believe  that  the  only  safe  guide  to 
human  thought,  opinion,  and  action  is  the  illuminating  power 
of  the  divine  spirit  upon  the  humble  and  devout  heart;  .... 
and,  further,  that  the  sect  known  as  the  'Latter-Day  Saints,' 
or  'Mormons,'  while  accepting  the  Bible,  is  reputed  to  believe 
the  Book  of  Mormon,  and  the  deliverances  of  its  own  alleged 
prophets,  to  be  of  equal  authority  therewith" :  1  Wharton  oji 
Evidence,  sees.  282-'^84,  328-330;  Greenleaf  on  Evidence,  sees. 
5,  6,  and  notes. 

Having  thus  determined  that  we  can  take  judicial  notice 
of  the  works  of  history  and  theology  offered  in  evidence  and 
rejected,  it  now  behooves  us  to  ascertain  what  the  particular 
meaning  of  the  word  "sealed"  is,  according  to  historical  and 
the  theological  authority  of  the  Mormon  Church,  and  also 
to  ascertain  whetlier  a  "sealing  ceremony"  performed  as  in 
the  ease  at  bar,  under  and  by  virtue  of  the  authority  of 
the  church,  effects  a  marriage  for  time  and  eternity,  or 
merelv  for  eternity,  and  whetlier  such  a  ceremony  is  ever  per- 
formed   for    eternity    only.     Counsel  for    the  respondent  insist 
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ihat,  according  to  those  theological  authoritie-:,  this  cere- 
mony relates  to  eternity  or  the  future  life,  antl  that  the  rela- 
tions established  by  the  sealing  ordinance,  may  begin  after 
death.  Upon  careful  examination,  we  are  of  the  opinion  that 
this  position  is  not  sound.  In  1  Whitney's'  History  of  Utah, 
page  212,  speaking  of  the  doctrine  of  celestial  marriage,  the 
author  said:  "It  was  to  the  Latter-Day  Saints  the  key  to 
the  celestial  kingdom,  where  according  to  their  faith,  family 
relationships  formed  on  earth  according  to  divine  law  will  be 
perpetuated.  Hence  the  revelation  enjoining  celestial  mar- 
riage ^"^^  was  entitled,  'Kevelation  on  the  Eternity  of  the  Mar- 
riage Covenant,  Including  Plurality  of  Wives.' "  How  cai; 
"family  relationships"  be  formed  on  earth  and  "perpetuated" 
in  the  celestial  kingdom  if  they  are  not  to  begin  until  both 
parties  are  dead?  Evidently,  the  historian  meant  that  a  mar- 
riage by  authority  of  the  church  was  for  both  time  and  eternity. 
The  revelation  referred  to  relates  to  the  eternity  of  the  "mar- 
riage covenant,"  and  doubtless  refers  to  all  marriages  sol- 
-emnized  by  authority  of  the  church,  whether  monogamous  or 
plural.  This  will  more  clearly  appear  from  the  revelation 
itself,  paragraph  1  of  which  reads:  "Verily,  thus  saith  the 
Lord  unto  you,  my  servant  Joseph,  that  inasmuch  as  you  have 
inquired  of  ray  hand,  to  know  and  understand  wherein  I,  the 
Lord,  justified  my  servants  Abraham,  Isaac  and  Jacob;  as  also 
Moses,  David  and  Solomon,  my  servants,  as  touching  the  prin- 
ciple and  doctrine  of  their  having  many  wives  and  concubines." 

In  this  paragraph,  as  will  be  noticed,  the  doctrine  of  a 
plurality  of  wives  is  mentioned,  and  the  word  "Avives"  is  used 
as  a  general  term,  and  includes  the  first  wife,  as  well  as  plural 
wives.  Paragraph  4  states :  "For  behold !  I  reveal  unto  you 
a  new  and  everlasting  covenant;  and  if  you  abide  not  that 
covenant,  then  are  ye  damned;  for  no  one  can  reject  this 
covenant,  and  be  permitted  to  enter  into  my  glory." 

Here  notice  of  a  new  and  everlasting  covenant  is  given,  and 
0.  penalty  fixed  for  disobedience  thereof.  The  penalty  is  that 
those  who  do  not  abide  by  the  covenant  will  be  "damned." 
The  new  covenant  referred  to  is  that  of  marriage,  or  "celestial 
marriage,"  as  it  has  been  characterized.  Paragraph  7  reads : 
"And  verily  I  say  imto  you,  that  the  conditions  of  this  law 
are  these :  All  covenants,  contracts,  bonds,  obligations,  oaths, 
vows,  performances,  connections,  associations,  or  expectations, 
^'*''  that  are  not  made,  and  entered  into,  and  sealed  by 
the  Holy  Spirit  of  promise,  of  him  who  is  anointed,  both 
Am.  St.  Eep.,  Vol.  95—53 
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as  well  for  time  and  for  all  eternity,  and  that,  too,  most 
holy  by  revelation  and  commandment,  through  the  medium 
of  mine  anointed,  whom  I  have  appointed  on  the  earth  to 
hold  this  power  (and  I  have  appointed  unto  my  servant  Jo- 
seph to  hold  this .  power  in  the  last  days,  and  there  is  never 
hut  one  on  the  earth  at  a  time,  on  whom  this  power  and  the 
keys  of'  the  priesthood  are  conferred)  are  of  no  efficacy,  virtue 
or  force,  in  and  after  the  resurrection  from  the  dead;  for  all 
contracts  that  are  not  made  unto  this  end,  have  an  end  when 
men  are  dead." 

Here  is  revealed  how  the  new  covenant  shall  he  made  and 
performed,  by  or  through  whom  it  must  he  performed  or 
'^sealed,"  and  its  duration.  In  this  paragraph  also  appears  the 
reason  for  sealing  in  marriage,  which  is  that  the  family  union, 
the  relations  of  husband  and  wife,  may  continue  in  effect  in  the 
eternal  world. 

In  paragraph  18  it  is  said:  "And  again,  verily  I  say  unto 
you,  if  a  man  ma.rry  a  wife,  and  make  a  covenant  with  her  for 
time  and  for  all  eternity,  if  that  covenant  is  not  by  me,  or  by 
my  word,  which  is  my  law,  and  is  not  sealed  by  the  Holy 
Spirit  of  promise,  through  him  whom  I  have  anointed  and 
appointed  unto  this  power — then  it  is  not  valid,  neither  of 
force  when  they  are  out  of  the  world,  because  they  are  not 
joined  by  me,  saith  the  Lord,  neither  by  my  word." 

This  states,  probably,  more  clearly,  what  is  implied  in  para- 
graph 7,  that  a  marriage  by  contract  or  covenant  for  time  and 
eternity,  not  sealed  by  the  Holy  Spirit  of  promise,  through  the 
"anointed,"  is  not  valid,  nor  of  force  when  the  parties  are  out 
cf  the  world. 

In  paragraph  19  occurs  this  language:  "And  again,  verily  I 
say  unto  you,  if  a  man  marry  a  wife  by  word,  which  is  my 
law,  and  by  the  new  and  everlasting  ^*^  covenant,  and  it  is 
sealed  unto  them  by  the  Holy  Spirit  of  promise,  by  him  who  is 
anointed,  unto  whom  I  have  appointed  this  power,  and  the 
keys  of  this  priesthood;  and  it  shall  be  said  unto  them,  ye  shall 
come  forth  in  the  first  resurrection,  and  if  it  be  after  the  first 
resurrection,  in  the  next  resurrection;  and  shall  inherit  thrones, 
kingdoms,  principalities,  and  powers,  dominions,  all  heights  and 
depths — then  shall  it  be  written  in  the  Lamb's  Book  of  Life, 
tliat  he  shall  commit  no  murder  whereby  to  shed  innocent 
blood." 

Here  it  affirmatively  appears  that  if  a  marriage  is  by  the 
"new  and  everlasting  covenant,"  and  is  sealed  as  provided  in 
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the  revealed  law,  it  will  be  of  force  forever,  and  the  promise 
is  that  the  parties  "shall  come  forth  in  the  first  resurrection," 
and  "shall  inherit  thrones,  kingdoms,  principalities,"  etc.,  and 
shall  be  exalted  and  glorified  in  eternity.  And  in  paragraph 
61  the  language  is :  "And  again,  as  pertaining  to  the  law  of  the 
priesthood :  If  any  man  espouse  a  virgin,  and  desire  to  espouse 
another,  and  the  first  give  her  consent;  and  if  he  espouses  the 
second,  and  they  are  virgins,  and  have  vowed  to  no  other  man, 
then  is  he  justified;  he  cannot  commit  adultery,  for  they  are 
given  unto  him;  for  he  cannot  commit  adultery  with  that  that 
belongeth  unto  him  and  to  no  one  else." 

As  will  be  observed,  this  paragraph  refers  to  plural  mar- 
riages, and  shows  that  they  are  justified  by  and  are  of  force 
under  the  revelation,  and  that  cohabitation,  after  sealing  or 
marriage,  is  not  considered  adulterous. 

The  revelation,  comprising  sixty-six  paragraphs,  is  found  in 
section  132,  Book  of  Doctrines  and  Covenants  of  the  Mormon 
Church,  and  is  entitled:  "Eevelation  on  the  Eternity  of  the 
^larriage  Covenant,  Including  Plurality  of  Wives.  Given 
Through  Joseph,  the  Seer,"  etc.  And  we  have  not  been  re- 
ferred to,  nor  have  our  researches  disclosed,  any  other  law 
or  regulation  of- the  Mormon  Church  for  the  solemnization  of 
marriages  of  its  members.  It  must,  therefore,  be  regarded 
^■***  as  the  ecclesiastical  law  for  contracting  and  solemnizing  all 
marriages  which  are  celebrated  through  the  instrumentality 
of  that  church.  The  revelation  made  known  the  way  and, 
so  far  as  we  have  been  able  to  ascertain,  the  only  way,  in  which 
marriages  can  be  contracted  and  solemnized  among  Latter- 
Day  Saints,  to  be  valid  and  of  force  in  the  hereafter.  As 
will  be  noticed,  it  expressly  declares  that  all  such  covenants, 
contracts,  bonds,  etc.,  "that  are  not  made  and  entered  into  and 
sealed  by  the  Holy  Spirit  of  promise,  for  time  and  all  eter- 
nity," through  the'  medium  of  the  "anointed"  who  is  ap- 
pointed on  the  earth  to  hold  this  power  (and  "there  is  never 
but  one  on  the  earth,  at  a  time,  on  Avhom  this  power  an4  the 
keys  to  this  priesthood  are  conferred"),  are  of  "no  efficacy, 
virtue,  or  force"  after  the  contracting  parties  are  dead.  The 
revelation  is  not  that  the  covenant  must  be  scaled  merely  for 
time,  nor  yet  alone  for  eternity,  but  both  "for  time  and  for 
all  eternity,"  in  order  to  possess  efficac}',  virtue,  and  force 
after  death.  The  penalty  for  disobedience,  as  to  tliis  injunc- 
tion, is  that  the  giiilty  parties  sliall  be  "danmod."  It  is 
thus  clear,  according  to  the  revealed  law^  that,   to   be  sealed 
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■vvas  to  be  married  for  time  and  eternity,  and  that  the  seal- 
ing ceremony  is  a  marriage  ceremony,  which  is  good  at 
common  law;  the  part  referring  to  eternity,  as  we  have 
seen,  being  regarded  as  simply  surplusage.  It  seems  also  clear, 
upon  careful  scrutiny,  that  neither  a  sealing  nor  marriage 
for  time,  whereby  the  parties  are  to  become  husband  and  wife 
for  this  world  only,  nor  a  sealing  or  marriage  for  eternity, 
whereby  the  parties  are  not  to  become  husband  and  wife  until 
after  death  (that  is,  in  the  next  world),  was  authorized  ])y  this 
revealed  law;  and  hence  any  and  all  such  unauthorized  mar- 
riages would  be  a  violation  of  the  revelation,  and  would  sub- 
ject the  contracting  parties  to  the  penalty  provided  as  for  dis- 
obedience, for  the  express  revealed  covenant  is  that  sealing  or 
marrying  shall  be  for  time  and  eternity. 

1,50  T^Q-yy^  i]yQ  evidence  in  the  case  at  bar  discloses  the  fact 
that  both  parties  to  the  sealing  ceremony  were  members  of 
the  Mormon  Church,  and  believed  in  its  doctrines  and  tenets. 
We  must  therefore  assume  that,  as  viewed  by  them,  the  rev- 
elation was  of  divine  origin,  sacred  and  binding  in  con- 
science. Such  being  the  case,  and  it  being  not  only  ad- 
mitted, but  urged,  by  the  respondent,  that  the  object  of 
the  sealing  ceremony  was  to  secure  a  more  exalted  position 
in  eternity  for  the  woman  who  was  supposed  then  to  be  on 
her  deathbed,  would  it  be  reasonable,  under  all  these  surround- 
ing circumstances,  to  hold  that  the  parties  knowingly  con- 
tracted and  consented  to  a  marriage  condemned  by  the  su- 
preme law  of  the  church  which  they  revered,  and  which  mar- 
riage, instead  of  exalting  the  woman,  would  subject  both  of 
them  to  punishment  forever  in  the  next  world?  In  our  judg- 
ment, no  such  result  is  indicated  by  the  Aveight  of  the  evi- 
dence; nor  as  we  have  seen,  is  it  warranted  because  of  the 
fact  that  the  parties  were  simply  sealed  in  accordance  witli 
a  tenet  of  their  church.  Lest  there  might  be  some  doubt, 
however,  as  to  our  interpretation  of  the  revelation  concerning 
celesMal  marriages,  let  us  see  how  the  authoiiities  of  the  church 
interpreted  the  revealed  law,  and  what  meaning  they  attached 
to  the  terms  ''sealed"  and  ''sealing  ceremony."  Speaking  on 
the  subject  of  marriage  or  sealing,  Brigham  Young,  pres- 
ident of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints, 
in  February,  1868,  among  other  things  said:  "The  Lord 
savs  'Let  my  servants  and  handmaidens  be  sealed,  and  let 
their  chiblren  be  sealed.'  This  great  and  happy  government 
under  which  we  have  lived  so  long  says  we  shall  not  perform 
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the   ordinance   of   sealing."     On   that   occasion,   he   also   said: 
''The    ordinance    of    sealing    must    be    performed    here":    12 
Jour.    Disc.     16i,    165.     Upon    the    same    subject,    President 
Young,   in  a  discourse  delivered  May   8,   18T0,   said:  "I   will 
say  a  few  words  on  a  subject  which  has  been  mentioned  here; 
that  is,  celestial  marriage.     God  has  given  a  revelation  to  ^"^ 
seal  for  time  and  for  eternity,  just  as  he  did  in  the  days  of  old. 
In  our  own  days  he  has  commanded  his  people  to  receive  tlie 
new  and  everlasting  covenant,  and  he  has  said,  'If  ye  abide 
not    that  covenant    then  are    ye    damned.^     We    have  received 
it'" :    14    Jour.    Disc.     43.     Again,    speaking    upon   the    same 
subject,    in    a    discourse    delivered    Aug-ust,    1873,    President 
Young  used  the  word   "sealed"   in  the  same   sense  as  "mar- 
riage":   16   Jour.    Disc.     166,    167.     On   another   occasion,   in 
a     discourse,    delivered    June    28,     1874,     President    Y'oung, 
speaking   in   relation   to   marriage    and    divorce    said:  "I    say 
to  my  sisters  in  the  kingdom,  who   are  sealed  to  men,  and 
who   say,    'We   do   not  want   this   man   in   eternity,   if  he   is 
going  to  conduct  himself  there  as  he  does  here,'  there  is  not 
the  least  danger  in  the  world  of  your  seeing  him  in  eternity, 
or   of  his   seeing   you   there,   if   he   proves   himself   unworthy 
here.     But  if  he  honors  his  priesthood,  and  you  are  to  blame 
and  come  short  of  doing  your  duty,  and  prove  yourself  un- 
worthy of  celestial  glory,  it  will  be  left  to  him  to  do  what 
he  pleases  with  you.     Y'ou  Mill  be  very  glad  to  get  to  him  if 
you  find  the  fault  was  in  yourself  and  not  in  him.     -But  if 
you  are  not  at  fault,  be  not  troubled  about  being  joined  to 
him  there,  for  no  man  will  have  the  privilege  of  gathering  his 
wives  and  children  around  him  there  unless  he  proves  him- 
self worthy  of  them."     On  the  subject  of  divorces,  he  said ; 
"I   tell  the  brethren  and  sisters  when  they  come  to  me  and 
want  a  bill  of  divorce,  that  I  am  ready  to  seal  people  and 
fidminister   in  the   ordinances,   and  they   are  welcome  to   my 
services;   but,   when  they  undertake   to   break   the   command- 
lucnts  and  tear  to  pieces  the  doings  of  the  Lord,  I  make  them 
give  me  something.     I  tell  a  man  he  has  to  give  me  ten  dol- 
jars  if  he  Avants  a  divorce.     For  what?     'My  services?     Xo; 
for  his  foolishness.     If  you  want  a  bill  of  divorce,  give  me 
ten  dollars,  so  that  I  can  put  it  down  in  the  book  thar  such 
a  man  and  such  a  woman  have  dissolved  partnership.     Do  you 
think  you  have  done  so   when   you  have  obtained   a   bill  ^•*- 
of   divorce?     Xo;   nor   ever   can    if   you    are    faithful   to    the 
covenants   you  have  made.     It   takes   a   higher  power   than   a 
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bill  of  divorce  to  take  a  woman  from  a  man  who  is  a  good 
man  and  honors  his  priesthood.  It  must  be  a  man  who  pos- 
sesses a  higher  power  in  the  priesthood;  or  else  the  woman 
is  bound  to  her  husband,  and  will  be  forever  and  ever.  You 
might  as  well  ask  me  for  a  piece  of  blank  paper  for  a  divorce, 
as  to  have  a  little  writing  on  it,  saying,  'We  mutually  agree 
to  dissolve  partnership  and  keep  ourselves  apart  from  each 
other,  etc.  It  is  all  nonsense  and  folly.  There  is  no  such 
thing  in  the  ordinances  of  the  house  of  God.  You  cannot 
find  any  such  law.  It  is  true,  Jesus  told  the  people  that  a 
man  could  put  his  wife  away  for  fornication,  but  for  noth- 
ing short  of  this":  17  Jour.  Disc.  118,  119.  Can  it  be 
doubted  that  President  Young,  in  his  use  of  the  word  "scaled," 
meant  "married"?  Unquestionably  he  referred  to  the  mar- 
riage status,  and  used  that  word  with  reference  to  those  who 
had  assumed  the  relations  of  husband  and  wife.  So,  Pre^^i- 
dent  Taylor,  while  yet  an  elder  of  the  church,  in  preaching 
a  funeral  sermon,  December  31,  1876,  said:  "We  then  come 
to  the  sealing  power.  Here,  say,  is  a  man  and  a  woman  Avho 
have  been  sealed  together  for  time  and  eternity.  Does  it 
mean  anything?  If  it  means  anything,  which  it  certainly 
does,  it  means  just  what  it  says.  If  the  liusband  of  this  our 
departed  sister  continues  faithful  to  the  end,  maintains  Ins 
integrity  to  God,  and  fights  the  good  figlit  of  faith,  he  will 
claim  her  in  eternity,  and  they  twain  will  be  one  flesh.  This 
young  man,  some  one  will  have  to  act  for  him  over  the  mar- 
riage altar  in  having  some  one  sealed  to  him" :  18  Jour. 
Disc.  331.  After  he  became  president  of  the  churcli,  in 
a  discourse  speaking  on  the  subject  of  celestial  marriage,  he 
said:   "God  has  revealed,  through  his  servant  Joseph  Smith, 

something    more He    has    revealed    unto    us    the    law 

of  celestial  marriage,  associated  with  which  is  the  j^rinciple 
of  plural  marriage."  And  again  he  said:  "It  is  ^^^  not 
enough  for  men  to  be  married  to  wives  and  be  sealed  ac- 
cording to  the  order  of  God.  They  must  treat  them  aright 
when  they  have  them" :  24  Jour.  Disc.  229,  231.  Likewise, 
President  Wilford  Woodruff,  in  a  discourse  delivered  July 
20,  1883,  speaking  on  the  same  subject  said:  "So  I  will 
say  to  our  friends  here— the  strangers  within  our  gates — that 
any  man  that  marries  a  wife  by  any  authority  other  than 
the  authority  of  the  holy  priesthood  is  simply  married  for 
time,  ''or  until  death  do  you  part.'  When  you  go  into  the 
spirit  world  you  have  no  claim  on  your  wife  and   children. 
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The  ordinance  of  having  them  sealed  to  you  by  one  having 
authority  of  the  holy  priesthood  must  be  attended  to  in  this 
world.  Father  Abraham  obeyed  the  law  of  the  patriarchal 
order  of  marriage.  His  wives  were  sealed  to  him  for  time 
and  all  eternity  and  so  were  the  wives  of  all  the  patriarchs 
and  prophets  that  obeyed  the  law."  Is  it  not  manifest  that 
these  presidents  of  the  church  all  used  the  word  "sealed"  in 
the  same  sense  as  "married^'?  So  Elder  Orson  Pratt,  well 
knowTi  for  his  ability  in  expounding  the  principles  and  doc- 
trines of  the  Mormon  Church,  in  a  discourse  delivered  July 
11,  1875,  speaking  on  the  subject  of  celestial  marriage,  said: 
'''It  seems,  then,  that  if  we  wish  to  fulfill  the  object  of  our 
creation,  and  if  we  are  truly  in  the  Lord,  we  must  go  into  the 
eternal  world  as  married,  not  for  time,  not  by  some  justice 
of  the  peace  that  is  an  infidel,  not  by  a  man  that  has  no  right 
to  join  us  together  under  the  revelation  and  authority  of  the 
Most  High,  but  we  must  be  married  for  eternity  by  a  man 
who  has  the  right  to  speak,  being  commanded  of  the  Lord, 
holding  the  keys  of  authority  and  power,  who  can  say  to  the 
man  and  woman,  '1  pronounce  you  husband  and  wife  for 
time  and  all  eternity.'  Then  you  will  be  married  according 
to  the  pattern  given.  Then  you  will  have  a  claim  upon  each 
other  after  death.  But  have  married  people,  in  the  nations, 
a  claim  upon  each  other  after  death?  I  mean  those  who  have 
not  been  married  after  the  pattern  and  authority  of  Heaven. 
154  -Qj  j^Q  means.  Their  contracts  are  made  only  for  a  little 
space — some  twenty,  thirty,  fifty,  or  seventy  years,  as  the  case 
may  be.  Then  death  comes  along,  and  the  contract  runs  out; 
and  when  you  come  in  the  resurrection,  who  are  you?  Have 
you  any  wife  there?  Oh,  no.  Why  not?  Because  you  were 
not  sealed  or  married  to  each  other  by  Divine  authority. 
That  is  the  reason."  Again  he  said :  "The  word  of  the  Lord 
told  you  to  gather  up  here.  What  for?  That  you  might, 
among  other  things,  be  married  according  to  the  law  of 
God.  I  am  endeavoring  to  tell  you  some  of  our  peculiar- 
ities. We  do  believe  that  every  man  who  gathers  up  with 
the  saints,  whether  married  by  the  gentile  law  or  not,  should 
be  married  by  one  holding  divine  authority  to  otfieiati',  aud 
thus  have  the  ordinance,  the  ministration,  sealed  on  earth, 
that  it  may  be  sealed  in  the  heavens":  18  Jour.  Dis.  49-51. 
Likewise,  in  the  Articles  of  Faith,  page  457 — a  work  writ-* 
ten  bv  Dr.  James  E.  Talmage,  by  appointment,  and  published 
by  the  church — respecting  celestial  marriage  it  is  said :  "Mar- 
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lia.ire,  as  regarded  by  the  Latter-Day  Saints,  is  ordained  of 
God,  and  designed  to  be  an  eternal  relationship  of  the  sexes. 
With  this  people  it  is  not  merely  a  temporal  contract  to  be- 
ef effect  on  earth  during  the  mortal  existence  of  the  parties, 
but  a  solemn  agreement  which  is  to  extend  beyond  the  grave. 
In  the  complete  ceremony  of  marriage,  as  prescril)cd  by 
the  church,  the  man  and  the  woman  are  placed  under  covenant 
of  mutual  fidelity — not  'until  death  do  you  part.'  but  'for  time' 
and  for  all  eternity.'  A  contract  as  far-reaching  as  this,  ex- 
tending not  only  throughout  time,  but  into  the  domain  of  the 
hereafter,  requires  for  its  validation  an  authority  superior  to- 
that  of  earth;  and  such  an  authority  is  found  in  the  holy  priest- 
hood, which,  given  of  God,  is  eternal."  In  the  Key  to- 
Theology,  by  Parley  P.  Pratt  (pages  1G2,  1G3),  the  doctrine  is 
stated  thus:  "All  vows,  covenants,  contracts,  marriagos,  or 
unions  not  formed  by  revelation  and  scaled  for  time  and  all 
eternity,  and  recorded  in  the  holy  ^"^  archives  of  eartli  and 
Heaven  by  the  ministration  of  the  holy  and  eternal  priesthood, 
will  be  dissolved  by  death,  and  will  not  be  recognized  by  the 
eternal  authorities  after  the  parties  have  entered  through  the 
veil  into  the  eternal  world.  This  is  Heaven's  eternal  law,  as 
revealed  to  the  ancients  of  all  ages,  wlio  held  the  hoys  of 
eternal  priesthood,  after  the  order  of  the  Son  of  God,  and  as 
restored  with  the  priesthood  of  the  saints  of  this  age."  In 
addition  to  the  authorities  already  cited  and  quoted  from,  se© 
19  Jour.  Disc.  163,  16-t;  31  Jour.  Disc,  292-296;  23  Jour. 
Disc.  132;  Eobert's  Outlines  Ecc.  Hist.  426;  Eichards'  Com- 
pendium, 131-133;  Historical  Bccord  (Ch.  Enc),  514,  52:». 

In  the  light  of  these  authorities,  can  there  be  any  doubt 
tliat  in  ]\[ormon  Church  parlance  "scaled"  means  the  same 
thing  as  the  word  "married,"  or  tliat  a  "sealing  ceremony" 
i?  with  the  Latter-Day  Saints  a  "marriage  ceremony"'"?  Is 
it  not  apparent  that  by  them  these  terirs  are  used  inter- 
changeahly  and  are  synonymous?  With  tliem,  wliother  the 
solemnization  of  the  covenant  of  marriage  be  called  a  "scal- 
ing ceremony"  or  a  "marriage  ceremony,"  it  means  tlie  same. 
In  eitiier  case  it  establishes  the  marriage  status,  and  create? 
the  rehitions  of  husband  and  wife.  In  eitlicr  case,  the 
contracting  parties  are  bound  for  time  and  all  eternity;  and 
this,  as  is  obvious  from  the  authorities  quoted  and  ri'T'Trod 
to  is  the  light  in  which  a  Mormon  marriage  was  viewed  by 
tlie  presidents  of  the  eluirch.  and  is  viewed  by  those  sj)i'ak- 
ino-  1)V  authority.     In  the  mind  of  a  Mormon,  when  such  a 
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marriago  is  celebrated,  "the  woman,"  as  sr.id  Ly  rrcsident 
Young,  "is  bound  to  the  husband,  and  will  be  forever  and 
ever.''  It  is  true  that,  when  compared  with  a  marriage  sol- 
emnized outside  the  pale  of  the  church,  a  scaling  embraces 
more  than  such  a  marriage,  in  that  it  is  for  eternity  as  well 
as  for  time;  but  the  effect  of  each  is  the  s;ime  at  common 
law,  or  the  law  of  matrimony,  at  all  events,  in  the  absence  of 
a  statute  prescribing  a  diiferent  ceremony.  Singular  and  pecu- 
liar *^^  as  such  a  ceremony  may  seem,  yet  it  is  sufficient  under 
the  law,  and  evidently  the  Latter-Day  Saints  accept  the  doc- 
trine as  of  divine  origin  and  as  a  part  of  their  religious  faith ; 
and  when,  as  in  the  ease  at  bar,  the  sealing  ceremony  has  been 
performed  with  the  mutual  consent  of  the  contracting  parties, 
by  one  properly  authorized  to  perform  it,  the  marriage  status 
is  created,  with  all  the  marital  rights  and  duties  pertaining 
thereto  by  virtue  of  the  laws  of  the  land.  Cohabitation  may 
immediately  follow  as  an  incident  to  the  marriage,  but  it  is 
not  compulsory;  and  the  parties  may  cohal)it  or  not,  as  they 
i\!ay  mutually  agree,  without  affecting  their  status.  Seeing, 
tlius,  that  the  revelation  concerning  celestial  marriages  con- 
stitutes the  only  law  on  the  subject  of  marriage  in  the  ]\[ormon 
Church;  that  such  law  provides  but  one  form  of  marriage,  the 
same  being  for  time  as  well  as  for  et.rnity;  that,  according 
to  the  interpretation  of  tlie  clmrch,  '"to  be  sealed'"  means  ''to 
be  married,"  and  a  sealing  ceremony  is  a  marriage  ceremony, 
and  creates  the  relations  of  husband  and  wi!e;  and  tliat  these 
tilings  were  so  when  the  ceremony  in  the  present  case  was 
performed — how  can  it  be  success  fully  or  justly  maintained 
that  Dr.  John  K.  Park,  a  known  scholar,  a  man  not  only  of 
lionor,  but  of  high  intellectual  attainments,  himself  an  ablei 
interpreler  of  language,  and  a  devout  memljer  of  the  church, 
consoutLd  simply  to  a  sealing  ceremony,  to  take  effect  in  the 
world  to  come,  but  not  in  this  world?  If  this  were  estab- 
lished would  it  not  be  a  reflection  upon  his  inemory?  Dr. 
Park,  as  a  member  of  the  church,  must  be  presumed  to  have 
known  what  the  laws  and  regulations  of  his  church  were,  and 
v>hat  a  scaling  ceremony  meant.  Especially  is  th-s  so  as  to 
a  man  of  his  attainments,  and  thus,  if  tlic  contention  of 
counsel  for  the  respondent  tliat  the  doctor  did  not  intend  toi 
niarry  the  plaintiff  for  time,  but  simply  consented  to  be  mar- 
ried or  scaled  for  eternity.  Avere  true,  it  would  show  him  to 
have  been  guilty  of  frau;l  and  deceit,  and  of  conduce  wholly 
nnjustifiabic ;  f^'r  it  is  si. own  th;it  at  the  time  of  the  ceremony 
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^^''  the  bride  was  upon  her  supposed  deathbed,  and  the  purpose 
of  the  solemnization  at  that  time  was  so  that  her  position 
would  be  more  exalted  in  the  next  world  if  she  should  die,  and 
she  had  been  so  informed  by  a  close  friend;  and  assured  that 
the  doctor  intended  to  malce  her  his  wife;  and  advised  to  ac- 
cept him.  Evidently  the  bride  consented  to  tlie  ceremony, 
believing  it  to  be  a  marriage  countenanced  by  the  church  of 
her  faith.  If,  under  these  circnm stances,  the  bridegroom, 
knowing  that  the  marriage  was  then  to  be  performed  so  that 
the  bride's  position  would  be  more  exalted  in  the  hereafter, 
had  consented  only  to  a  marriage,  which,  according  to  the  re- 
vealed law  of  their  church,  and  which  he  must  be  held  to  have 
understood,  and  doubtless  did  understand,  instead  of  exalting 
her  position,  would,  as  we  have  seen,  subject  both  of  them 
to  condemnation  in  the  world  to  come,  his  conduct  would  be 
absolutely  indefensible  upon  any  principle  of  justice.  The 
facts,  however,  both  those  appearing  in  evidence,  and  those 
of  which  we  have  a  right  to  take  notice  without  proof  convince 
the  mind  that  the  bridegroom  neither  intended  nor  consented 
to  a  marriage  condemned  by  the  church,  but  that  he  under- 
stood it  to  be  one  authorized  by  it,  and  that  it  was  for  time 
and  eternity.  Without  doubt,  his  motives  were  pure.  The 
testimony  respecting  the  conversation  the  doctor  had  outside 
of  the  sickroom,  and  without  the  hearing  of  the  bride,  con- 
cerning the  seriousness  of  her  condition,  etc.,  questionable  as 
its  admission  appears,  establishes  nothing  to  the  contrary  as 
to  his  motives,  or  as  to  his  consenting  to  a  lawful  marriage, 
and  wo  cannot  accept  the  construction  which  counsel  for  tlio 
respondent  have  placed  upon  it.  Very  likely  he  w^ould  not  have; 
consented  to  the  performance  of  the  sealing  ceremony  at  that 
time  and  place  if  he  had  not  been  advised  that  she  could  not 
recover,  because  he  did  not  wish  to  take  any  advantage  of  her' 
condition,  and  because  of  the  fact  that,  under  the  regulations 
of  the  church,  members  w^ere  to  be  sealed  in  the  endowment 
house.  His  anxiety  and  motives  are  explained  by  what  took 
^"■'=*  place  between  him  and  the  officiating  clergyman  at  the  be- 
ginning of  the  ceremony,  when  he  was  asked:  "Are  you  ready, 
Doctor,"  and  he  answered,  "Yes,  Brother  Wells,  but  I  want  it 
understood  tliat  I  will  take  no  advantage  of  this  sick  girl.  If 
she  was  in  health,  I  might  be  the  last  of  her  choice."  This 
was  the  declaration  of  an  honest  and  sincere  man.  It  was 
testified  to  by  the  plaintitL  and  is  uncontradicted.  So,  the  in- 
cident   after  the    ceremony,  respecting   the   intimations  in  his 
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presence  that  she  might  recover,  might  naturally  have  caused 
some  annoyance,  because  upon  regaining  her  health  she  might 
regret  the  marriage.  But  why  annoyed,  if,  as  is  urged,  there 
was  simply  a  sealing  for  the  next  world?  Does  not  that  cir- 
cumstance itself  tend  to  show  that  the  doctor  all  the  while 
understood  that  the  sealing  ceremony  was  a  lawful  marriage? 
Aside  from  all  these  things,  however,  the  church  divorce, 
which  was  introduced  in  evidence,  it  would  seem,  shows  be- 
yond reasonable  controversy  that  Dr.  Park,  as  well  as  the 
plaintiff,  regarded  the  transaction  as  a  valid  marriage;  for 
therein,  by  their  own  language,  and  under  their  own  signa- 
tures, they  admitted  not  only  that  they  were  married  and  were 
bound  by  the  relations  of  husband  and  wife,  but  promised  and 
agi-eed  to  dissolve  those  relations,  and  to  keep  separate  and 
apart  from  each  other  from  that  time  forth.  That  to  them 
was  a  solemn  instrument,  the  same  being  recognized  by  the 
authority  of  the  church,  and  shows  the  construction  which  the 
parties  themselves  placed  upon  the  sealing  ceremony,  which 
was  that  they  were  married  and  boimd  as  husband  and  wife. 
They  having  thus  construed  their  own  contrct,  this  court  has 
the  right  to  adopt  the  same  construction,  it  being  also  war- 
ranted by  the  facts. 

It  would  seem  useless  to  pursue  this  subject  further.  Its, 
intricacies  and  importance,  touching  the  validity  of  marriages 
in  this  state,  and  the  resultant  property  rights,  impelled  us  to 
bestow  upon  its  consideration  careful  thought  and  research. 
As  a  result  of  our  investigations,  the  conclusion  *^^  that  the 
fealing  ceremony  performed  in  this  case  established  the  mar- 
riage status  and  created  the  relations  of  husband  and  wife  is 
irresistible. 

The  marriage,  then,  having  been  lawfully  created,  was  it  in 
force  at  the  time  when  the  respondent  purchased  tbc  prop- 
erty in  dispute?  This  question  must  be  answered  in  tlie  af- 
firmative, unless  the  marriage  status  had  previously  bu>n  law- 
fully dissolved.  The  only  thing,  so  far  as  shown  by  the  evi- 
dence, that  had  ever  been  done  toward  dissolving  it,  was  the 
procuring  of  the  church  divorce,  to  wliich  reference  was  here- 
inbefore made.  That  divorce,  counsel  for  the  respondent,  them- 
selves, admit  to  be  null  and  void,  because,  while  tlie  church 
could  solemnize  a  marriage,  it  had  no  power  to  dissolve  it. 
Such  was  the  decision  of  this  court  in  Xewton  v.  Tufts,  19 
Utah,  470,  57  Pac.  409,  where  a  like  divorce  granted  by  tlie 
same  church  was  in  question.     Xor  is  there  anvthing  to  show 
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that  the  marriage  contract  was  ever  dissolved  previous  to  the 
death  of  the  husband.  The  mere  fact  that  both  parties  be- 
lieved the  cliurch  divorce  to  l;e  valid,  and  that  the  plaintiff,, 
so  believing,  thereafter  became  a  party  to  another  marriage 
ceremony,  did  not  dissolve  her  former  marriage.  Such  being 
the  case,  upon  the  death  of  Dr.  Park  she  became  his  lawful 
widow,  and  entitled  to  her  share  in  his  estate  as  such  widow. 

Nor  does  the  record  show  such  laches  on  her  part  as  to  es- 
top her  from  claiming  such  share.  Nor,  under  the  circum- 
stances disclosed  in  the  evidence,  is  she  now  estopped  from 
asserting  her  marriage  with  Dr.  John  E.  Park,  or  from  deny- 
ing the  legality  of  her  subsequent  marriage. 

We  are  of  the  opinion  that  the  finding  and  holding  of  the 
court  that  the  plaintiff  and  Dr.  John  E.  Park  were  never  mar- 
lied,  and  that  she  is  entitled  to  no  part  of  the  estate  of  tho 
deceased,  are  so  manifestly  erroneous  that  they  cannot  be  up- 
held; and  the  case  must,  therefore,  be  reversed,  with  co^^ts, 
and  the  cause  remanded,  with  directions  to  the  court  below  to- 
&et  ^^^  aside  its  findings  and  decree,  and  enter  new  findings 
and  decree  in  accordance  hcfrcwith.     It  is  so  ordered. 

Miner,  C.  J.,  and  Baskin,  J.,  concur. 


Marriage  may  be  Estahlislied  by  proof  of  cohabitation,  reputation^ 
and  the  fact  that  the  parties  represented  themselves  as  husband  and 
wife:  Cliiles  v.  Drake,  2  Met.  146,  74  Am.  Dee.  406;  Williams  v. 
Ilerriclc,  21  E.  I.  401,  79  Am.  St.  Eep.  809,  43  Atl.  1036;  Barker  v. 
A'alentine,  125  Mich.  336,  84  Am.  St.  Eep.  578,  84  N.  W.  297.  No 
particular  form  is  required  to  constitute  a  contract  of  marriage;  it 
is  sufficient  that  the  parties  in  some  form  declare  that  they  take 
each  other  as  husband  and  wife:  State  v.  Zichfeld,  23  Nev.  .304,  62 
Aju.  St.  Eep.  800,  46  Pae.  802.  But  a  simple  marriage  ceremony 
does  not  make  a  man  and  woman  husband  and  wife;  capacity  and 
consent  are  absolutely  essential:  Orchardson  v.  Cofield,  171  111.  14,. 
G'i  Am.  St.  Eep.  211,  49  N.  E.  197.  Nor  is  a  ceremony  or  solemniza- 
tion necessary  to  the  validity  of  a  marriage:  Cartwright  v.  McGown, 
121  111.  388,  2  Am.  St.  Eep.  105,  12  N.  E.  737;  Atlantic  City  E.  E. 
Co.  V.  Goodin,  62  K  J.  L.  394,  72  Am.  St.  Eep.  652,  42  Atl.  333;. 
State  V.  Zichmeld,  23  Nev.  304,  62  Am.  St.  Eep.  800,  46  Pac.  802;  un- 
less so  declared  by  statute:  Norman  v.  Norman,  121  Cal.  620,  66  Am. 
St.  Eep.  74,  54  Pac.  143.  Coition  and  cohabitation  are  not  necessary 
to  consummate  nn  otherwise  valid  marriage:  Franklin  v.  Franklin 
154  Mass.  515,  26  Am.  St.  Eep.  266,  28  N.  E.  681;  note  to  ,Tar-kson 
v.  Winne.  22  Am.  Dec.  567.  But  see  Kilburn  v.  Kilburn,  89  Cal  46 
23  Am.  St.  Eep.  447,  26  Pac.  636.  '       ' 
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STATE  V.  SOPHER. 
[25  Utah,  318,  71  Pac.  482.] 

SUNDAY  LAWS.— A  law  generally  prohibitino;  the  transaction 
of  business  on  Sunday  is  constitutional,     (p.  846.) 

SUNDAY  LAWS  Exempting  Certain  Businesses.— A  statute  pro- 
hibiting the  keeping  open  on  Sunday  of  any  place  of  business  for  the 
purpose  of  transacting  business  therein  but  exempting  from  its  oper- 
ation hotels,  boarding-houses,  baths,  restaurants,  livery-stables,  and 
retail  drugstores,  for  the  legitimate  business  of  each,  and  such  man- 
ufacturing establishments  as  are  usually  kept  in  constant  operation, 
is  constitutional,  and  under  it  a  barber  may  be  convicted  of  keeping 
his  shop  open  for  business  on  Sunday,     (p.  851.) 

SUNDAY  LAWS— Acts  of  Necessity.— The  Keeping  Open  of  a 
Barber-shop  on  Sunday  and  the  shaving  of  a  customer  therein  are 
not  acts  of  necessity  and  hence  may  be  prohibited  by  statute,  (p. 
852.) 

SUNDAY  LAWS— Arbitrary  Classification.— The  fact  that  a 
Sunday  law  exempts  from  its  provisions  hotels,  boarding-houses, 
baths,  restaurants,  livery-stables,  retail  drugstores,  and  such  manu- 
facturing establishments  as  are  usually  kept  in  constant  operation, 
does  not  show  that  an  arbitrary  classification  has  been  adopted,  (p. 
852.) 

CONSTITUTIONAL  LAW.— The  Presumptions  are  in  Favor  of 

the  constitutionality  of  a  statute,  and,  unless  the  courts  can  clearly 
see  that  the  legislature  has  erred,  the  act  must  stand,     (p.  852.) 

Shepard  &  Shcpard,  for  the  appellant. 

M.  A.  Breeden,  attorney  general,  W.  E.  White,  deputy  attor- 
ney general,  for  the  state. 

«-»  HART,  D.  J.  Defendant  is  charged  with  the  offense  of 
keeping  open  a  place  of  business  on  Sunday.  It  is  alleged  that 
he  did  ''willfully  and  unlawfully  conduct  and  operate  a  barber- 
shop and  keep  the  same  open,  and  did  then  and  there  unlaw- 
fully conduct  a  general  barber  business  therein.^'  Defendant's 
demurrer  to  the  complaint  was  overruled,  and  he  was  found 
guilty  in  the  justice's  court,  and  also  in  the  district  court, 
and  fined  in  each  court  the  sum  of  fifteen  dollars. 

From  the  agreed  facts  it  appears  that  defendant  is  a  barl)or 
by  occupation,  and  that  on  Sunday,  June  16,  1901.  he  was  in 
a  l)arber-shop  in  Salt  Lake  City,  Utah,  following  his  vocation 
as  barber;  that  one  J.  H.  Rothwell  (who  was  a  member  of  the 
Barbers'  Union,  which  union  was  against  Sunday  labor),  the 
complaining  witness,  came  into  said  barber-shop,  entering  by 
the  side  door  of  the  shop,  and  asked  to  be  shaved :  that  de- 
fendant shaved  the  said  Eothwell  who  paid  said  defendant  on 
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said  day  the  sum  of  twenty-five  cents;  that  ^^^  said  barber- 
shop was  connected  with  the  Albany  Hotel  in  said  city;  and 
that  the  evidence  fails  to  show  that  anyone  else  was  shaved 
by  defendant  on  said  day.  Def aidant's  motion  in  arrest  of 
judgment  and  motion  for  new  trial  were  overruled  and  de- 
fendant appeals  to  this  court  contending  that  the  law  under 
which  this  prosecution  Avas  conducted  (Eev.  Stats.  1898,  sees. 
4234,  4235)  is  unconstitutional  and  void  for  the  following  rea- 
sons: 1.  As  being  an  undue  restraint  of  personal  liberty,  and 
deprives  a  person  of  life,  liberty  and  property  without  due  pro- 
cess of  law;  2.  It  is  special  legislation,  based  upon  an  arbitrary 
classification;  3.  The  act  complained  of  was  an  act  of  necessity, 
which  is  allowed  to  be  performed  on  Sunday;  4.  It  is  not  a 
proper  exercise  of  the  police  power  of  the  state. 

Section  4234  prohibits,  in  general,  the  keeping  open  on  Sun- 
day of  any  place  of  business  for  the  purpose  of  transacting 
business  therein,  while  section  4235  excepts  from  the  preced- 
ing section  hotels,  boarding-houses,  baths,  restaurants,  taverns, 
livery-stables,  or  retail  drug  stores,  for  the  legitimate  business 
of  each,  or  such  manufacturing  establishments  as  are  usually 
kept  in  constant  operation.  The  appellant  does  not  contend 
that  section  4234  would  be  unconstitutional  if  it  stood  alone, 
but  that  it  is  rendered  so  by  the  exceptions  of  the  section  which 
follows. 

General  laws  prohibiting  the  transaction  of  business  on  the 
first  day  of  the  week,  commonly  called  Sunday,  are  so  uni- 
formly upheld  by  the  courts  as  a  legitimate  exercise  of  the  po- 
lice power  of  the  state  that  it  is  unnecessary  to  cite  or  discuss 
authority  in  support  thereof.  It  is  only  upon  special  statutes, 
or  special  exceptions  to  general  so-called  Sunday  laws,  that 
the  constitutionality  of  such  enactments  is  seriously  ^^'  called 
in  question:  24  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  530. 

In  Cooley's  Constitutional  Limitations,  734,  the  author  says' 
on  Sunday  laws :  "There  can  no  longer  be  any  question,  if 
there  ever  was,  that  such  laws  may  be  supported  as  re.srulations 
of  police."  The  dissenting  opinion  of  Judge  Field  in  Ex  parte 
Newman,  9  Cal.  518,  which  afterward  became  the  opinion  of 
the  court  (Ex  parte  Andrews,  18  Cal.  678;  Ex  parte  Burke, 
59  Cal  6,  43  Am.  Eep.  231;  Ex  parte  Koser,  60  Cal  177), 
and  which  has  been  extensively  quoted  and  followed  by  other 
courts,  clearly  and  forcibly  explains  the  grounds  upon  wdiich 
such  laws  safely  rest.  At  page  520  of  his  opinion,  in  defense 
of  a  Sunday  law,  it  is  said :  '"'In  its  enactment  the  legislature 
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has  given  the  sanction  of  law  to  a  rule  of  conduct  which  the 
entire  civilized  world  recognizes  as  essential  to  the  physical 
and  moral  well-being  of  society.  Upon  no  subject  is  there  such 
a  concurrence  of  opinion,  among  philosophers,  moralists,  and 
statesmen  of  all  nations,  as  on  the  necessity  of  periodical  ces- 
sations from  labor.  One  day  in  seven  is  the  rule,  founded  in 
experience  and  sustained  by  science.  There  is  no  nation,  pos- 
sessing any  degree  of  civilization,  where  the  rule  is  not  ob- 
served, either  from  the  sanctions  of  law  or  the  sanctions  of 
religion.  This  fact  has  not  escaped  the  observation  of  men 
of  science,  and  distinguished  philosophers  have  not  hesitated 
to  pronounce  the  rule  founded  upon  a  law  of  our  race."  And 
again:  "Labor  is  in  a  great  degree  dependent  upon  capital, 
and  unless  the  exercise  of  the  power  which  capital  affords  is 
restrained,  those  who  are  obliged  to  labor  will  not  possess  the 

freedom  for  rest  which  they  would  otherwise  exercise 

The  law  steps  in  to  restrain  the  power  of  capital.  Its  object 
is  not  to  protect  those  who  can  rest  at  their  pleasure,  but  to 
afford  rest  to  those  who  need  it,  and  who,  from  the  conditions 
of  society,  could  not  otherwise  obtain  it.  Its  aim  is  to  pre- 
vent the  physical  and  moral  debility  which  springs  from  un- 
interrupted labor,  and  in  this  aspect  it  is  a  beneficent  and  ^-^ 
merciful  law."  The  same  authority  quotes  with  approval  the 
following  from  the  supreme  court  of  Pennsylvania  (Specht  v. 
Commonwealth,  8  Pa.  St.  312,  49  Am.  Dec.  518)  :  "All  agi-ee 
that  to  the  well-being  of  society  periods  of  rest  are  absolutely 
necessary.  To  be  productive  of  the  required  advantage,  these 
periods  must  recur  at  stated  intervals,  so  that  the  mass  of 
which  the  community  is  composed  may  enjoy  a  respite  from 
labor  at  the  same  time.  They  may  be  established  by  common 
consent,  or,  as  is  conceded,  the  legislative  power  of  the  state 
may,  without  impropriety,  interfere  to  fix  the  time  of  their 
stated  return,  and  enforce  obedience  to  the  direction.  When 
tbis  happens  some  one  day  must  be  selected,  and  it  has  been 
said  the  round  of  the  week  presents  none  which,  being  pre- 
ferred, might  not  be  regarded  as  favoring  some  one  of  the  nu- 
merous religious  sects  into  which  mankind  are  divided.  In 
a  Christian  community,  where  a  very  large  majority  of  the  peo- 
ple celebrate  the  first  day  of  the  week  as  their  chosen  period 
of  rest  from  labor,  it  is  not  surprising  that  that  day  should 
have  received  the  legislative  sanction It  is  still,  essen- 
tially, but  a  civil  regulation,  made  for  the  government  of  man 
as  a  member  of  society." 
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The  necessity  for  Sunday  laws  is  stated  by  Mr.  Tiedeman  as 
follows :  "If  the  law  did  not  interfere,  the  feverish,  intense  de- 
sire to  acquire  wealth,  so  thoroughly  a  characteristic  of  the 
American  nation,  would  ultimately  prevent,  not  only  the  wage- 
earner,  but  likewise  the  capitalists  and  employers  themselves, 
from  yielding  to  the  warnings  of  mature,  and  obeying  the  in- 
stincts of  self-preservation,  by  resting  periodically  from  labor, 
even  if  the  mad  pursuit  of  wealth  should  not  warp  their  judg- 
ment and  destroy  this  instinct.  Eemove  the  prohibition,  and 
this  wholesome  sanitary  regulation  would  cease  to  be  observed" : 
Tiedeman  on  Limitations,  181. 

It  is  true  there  are  some  cases  holding  unconstitutional,  for 
various  reasons,  special  Sunday  laws  directed  against  some  par- 
ticular vocation,  such  as  barbering;  but  the  decisions  upon 
such  statutes  are  not  uniform.  For  instance,  California,  ^^'* 
while  strongly  upholding  a  general  law  prohibiting  the  trans- 
action of  general  business  on  Sunday  (Ex  parte  Andrews,  18 
Cal.  678;  Ex  parte  Burke,  59  Cal.  6,  43  Am.  Eep.  231;  Ex 
parte  Koser,  60  Cal.  177),  has  held  unconstitutional  a  law 
directed  against  the  open  barber-shop  on  Sunday:  Ex  parte 
Jentzsch,  112  Cal.  468,  44  Pac.  803.  This  case  is  also  followed 
in  City  of  Tacoma  v.  Krech,  15  Wash.  296,  46  Pac.  255,  in- 
volving the  validity  of  an  ordinance  of  the  plaintifp  city  pro- 
hibiting barbering  on  Sunday  "while  other  laboring  people  in 
different  characters  of  employment  are  allowed  to  prosecute 
their   work.'^ 

Illinois  and  ^Missouri  have  each  held  a  special  law  against 
Sunday  barbering  to  be  unconstitutional,  there  being  at  the 
time  in  Illinois  a  general  law  making  unlawful  "whatever  dis- 
turbs the  peace  and  good  order  of  society  by  labor  (works  of 
necessity  and  charity  excepted),"  and  in  ^lissouri  a  general 
law  broad  enough  to  include  barbering,  and  also  a  constitutional 
provision  enacting  that  "where  a  general  law  can  be  made  ap- 
plicable, no  local  or  special  law  sliall  be  enacted" :  Eden  v. 
People,  161  111.  296,  52  Am.  St.  Eep.  365,  43  X.  E.  1108; 
State  V.  Granneman,  132  Mo.  326,  33  S.  \Y.  784.  It  may  be 
noted  in  this  connection  that  Illinois  has  held  invalid  a  statute 
enacting  that  no  female  shall  be  employed  in  any  factory  or 
vrorkshop  more  than  eight  hours  in  any  one  day,  or  forty-eight 
hours  in  any  one  week  (Eitchie  v.  People,  155  111.  101,  46  Am. 
St.  Eep.  315,  40  N.  E.  454),  in  marked  contrast  to  the  decision 
of  this  court  in  sustaining  an  eight-hour  law:  State  v.  Holden, 
14   Utah,  71,  46   Pac.    756;  Holden  v.  Hardy,  169   U.  S.  366, 
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18  Sup.  Ct.  Eep.  383.  Again,  the  general  Sunday  law  of  Illi- 
Dois,  above  referred  to,  was  so  construed,  as  to  permit  other 
business  of  a  general  nature  to  be  transacted  on  the  Sabbath. 
And  so  it  was  forcibly  argued  in  the  Eden  case  that  "if  the 
merchant,  grocer,  the  butcher  and  druggist,  and  other  trades 
and  callings,  are  allowed  to  open  their  place  of  business  and 
carry  ^^^  on  their  respective  vocations  during  seven  days  of 
the  week,  upon  what  principle  can  it  be  that  a  person  who 
may  be  engaged  in  the  business  of  barbering  may  not  do  the 
same  thing?"  The  case  of  Eagio  v.  State,  86  Tenn.  227,  6  S. 
W,  401,  cited  by  appellant,  cannot  be  considered  as  lending 
much  support  to  this  contention,  as  the  law  passed  upon  iiv 
that  case  was  so  framed  as  to  permit  a  hotel-keeper,  or  anyone 
else  except  a  barber,  to  keep  open  a  bathroom  on  Sunday.  Be-' 
sides,  the  act  legislated  upon  two  subjects,  contrary  to  the  state 
constitution. 

But  special  laws  directed  exclusively  against  Sunday  barber- 
ing and  other  vocations,  and  other  Sunday  laws  with  broaden* 
exceptions  than  in  our  own  statute,  have  been  strongly  upheld 
by  the  greater  number  of  the  states  and  by  the  supreme  court 
of  the  United  States.  Thus,  the  case  of  People  v.  Havnor, 
149  N.  Y.  195,  52  Am.  St.  Eep.  707,  43  K  E.  541,  goes  to 
the  extreme  of  sustaining  a  law  against  Sunday  barbering,  with 
an  exception  in  favor  of  barbering  in  the  city  of  Xew  Yorlq 
and  the  village  of  Saratoga  Springs  until  the  hour  of  1  o'clock 
on  Sunday  afternoon.  The  decision  collects  many  cases  up- 
holding laws  which  to  some  extent  interfere  with  property  andi 
liberty,  and  the  limitation  is  held  to  be  "that  the  rer4  object 
of  the  statute  must  appear  upon  the  inspection  to  have  a  rea- 
sonable connection  with  the  welfare  of  the  public,"  and  tlie 
conclusion  is  reached  that  "when  thus  exercised,  even  if  tlie 
effect  is  to  interfere  to  some  extent  with  the  use  of  prop- 
erty or  the  prosecution  of  a  lawful  pursuit,  it  is  not  regarded 
as  an  appropriation  of  property  or  an  encroachment  upon  lib- 
erty, because  the  preservation  of  order  and  the  promotion  of 
the  general  welfare  so  essential  to  organized  society  of  necessity 
involve  some  sacrifice  of  natural  rights."  In  the  same  case 
it  is  said:  "According  to  the  common  judgment  of  civilized 
men,  public  economy  requires,  for  sanitary  reasons,  a  day  of 
general  rest  from  labor,  and  the  day  naturally  selected  is  that 
regarded  as  sacred  by  the  greatest  numl)er  of  citizens,  as  this 
causes  the  least  inconvenience  through  interference  witb  busi- 
ness." 

Am.   St.   Eep.,   Vol.   95—54 
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^2**  Michigan  also  holds  valid  a  special  law  against  Sunday 
barbering,  with  an  exception  in  favor  of  those  who  observe  the 
seventh  day  of  the  week  as  a  day  of  rest :  People  v.  Bellet,  90 
Mich.  151,  41  Am.  St.  Eep.  589,  57  X.  W.  1094. 

The  ordinance  approved  in  Liberman  v.  State,  26  Xeb.  464, 
18  Am.  St.  Eep.  791,  42  X.  W.  419,  excepts  many  more  voca- 
tions from  the  general  prohibition  of  Sunday  labor  than  does- 
our  Utah  statute.  Bathrooms,  under  that  ordinance,  may  be 
kept  open  on  Sunday  until  12  o'clock  noon. 

That  Sunday  labor  is  constitutionally  punishable  under  gen- 
eral and  special  Sunday  laws,  see  Xesbit  v.  State  (Kan.  App.)^ 
54  Pac.  326;  Commonwealth  v.  Dextra,  143  ]\rass.  28,  8  N. 
PJ.  756;  Commonwealth  v.  Waldman,  140  Pa.  St.  89,  21  Atl. 
248;  State  v.  Frederick,  45  Ark.  347,  55  Am.  Eep.  555;  Breyer 
V.  State,  102  Tenn.  103,  50  S.  W.  769. 

The  ]\Iinnesota  statute  prohibits  on  Sunday  all  labor  except 
works  of  necessity  or  charity,  and  declares  that  keeping  open 
a  barber-shop  shall  not  be  deemed  a  work  of  necessity  or  char- 
ity. The  law  is  held  to  be  constitutional  in  the  case  of  State 
V.  Petit,  74  Minn.  376,  77  N.  W.  225,  confirmed  in  Petit  v. 
Minnesota,  177  U.  S.  164,  20  Sup.  Ct.  Eep.  666.  In  the  lat- 
ter case  the  supreme  court  of  the  United  States  quoted  with 
approval  the  following  language  from  the  Minnesota  decision: 
''Courts  will  take  judicial  notice  of  the  fact  that,  in  view  of 
the  custom  to  keep  barber-shops  open  in  the  evening  as  well 
as  in  the  day,  the  employes  in  them  work  more,  and  during 
later  hours,  than  those  engaged  in  most  occupation?,  and  tliat 
this  is  especially  true  on  Saturday  afternoons  and  evenings; 
also  that,  owing  to  the  habit  of  so  many  men  to  postpone  get- 
ting shaved  until  Sunday,  if  such  shops  were  permitted  to  be 
kept  open  on  Sunday,  the  employes  would  ordinarily  bo  de- 
prived of  rest  during  half  that  day.  In  view  of  all  these  facts, 
we  cannot  say  that  the  legislature  has  exceeded  tlie  limits  of 
its  legislative  police  power  in  declaring  that,  as  •*'"  a  matter 
of  law,  keeping  barber-shops  open  on  Sunday  is  not  a  work  of 
necessity  or  charit}^,  while  as  to  all  other  kinds  of  labor,  they 
have  left  that  question  to  be  determined  as  one  of  fact." 

In  State  v.  Powell.  5S  Oliio  St.  321,  50  X.  E.  900,  the  court, 
in  upholding  a  Sunday  law  as  against  baseball  playing,  re- 
marked: "Liberty,  as  understood  in  this  country,  is  not 
license,  but  liberty  regulated  by  law.  The  personal  lilierty  of 
every  man  is  subject  to  such  reasonable  regulations  as  in  the 
wisdom  of  the  legislature  are  regarded  as  necessary  to  promote. 
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not  only  tlie  peace  and  good  order  of  society,  but  its  well- 
being." 

Likewise,  in  Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct. 
Rep.  357,  involving  the  validity  of  an  ordinance  of  San  Fran- 
cisco prohibiting  the  carrying  on  of  public  laundries  and  wash- 
houses  within  certain  prescribed  limits  of  that  city.  Judge 
Field,  for  the  court,  said:  "But  neither  the  amendment  [four- 
teenth], broad  and  comprehensive  as  it  is,  nor  any  other  amend- 
ment, was  designed  to  interfere  Avith  the  power  of  the  state, 
sometimes  termed  its  police  power,  to  prescribe  regulations  to 
promote  health,  peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase  the  industries  of 
the  state,  develop  its  resources,  and  add  to  its  wealth  and  pros- 
perity  Class    legislation,    discriminating    against    some 

and  favoring  others,  is  prohibited ;  but  legislation  which,  in 
carrying  out  a  public  purpose,  is  limited  in  its  application,  if 
v;ithin  the  sphere  of  its  operation  it  affects  all  persons  simi- 
larlv  situated,  is  not  within  the  amendment." 

And  in  Soon  Hing  v.  Crowly,  113  U.  S.  703,  5  Sup.  Ct.  Eep. 
730,  involving  a  similar  ordinance,  the  same  judge  said,  in  ad- 
dition to  the  language  quoted  in  State  v,  liolden,  14  Utah,  17, 
46  Pac.  756 :  "All  sorts  of  restrictions  are  imposed  upon  the 
actions  of  men,  notwithstanding  the  liberty  which  is  guaran- 
teed to  each.     It  is  liberty  regulated   by  just  and  impartial 

laws How    many    hours    shall    constitute  ^'^  a   day's 

■work  in  the  absence  of  contract,  at  what  time  shops  in  oiir 
cities  shall  close  at  night,  are  constant  subjects  of  legislation. 
Laws  sotting  aside  Sunday  as  a  day  of  rest  are  upheld,  not 
from  any  right  of  the  government  to  legislate  for  the  pro- 
motion of  religious  observances,  but  from  its  right  to  pro- 
tect all  persons  from  the  physical  and  moral  debasement  wliich 
comes  from  uninterrupted  labor." 

Many  other  authorities  bearing  on  the  questions  raised  in 
the  case  at  bar  are  cited  and  reviewed  in  the  decisions  herein 
referred  to.  In  view  of  the  consideration  and  discussion  of 
similar  questions  in  State  v.  Holdcn,  14  Utah,  71,  46  Pac. 
756,  we  do  not  deem  it  necessary  to  more  particularly  consi'lcr 
the  objections  of  appellant  that  the  law  in  question  is  an  undue 
restraint  of  personal  libert}',  and  deprives  a  person  of  liberty, 
life,  or  property  witliout  due  process  of  law,  or  that  the  same 
is  not  a  pro]")er  exercise  of  the  police  poAver  of  the  state. 
Upon  the  autliority  of  that  opinion,  and  of  tlio  cases  tlierein 
and  herein  referred  to,  we  are  prepared  to  hold  that  said  sec- 
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tions  of  our  code  taken  together  are  not  unconstitutional  upon 
the  foregoing  grounds,  nor  for  any  other  reason  assigned. 

Whether  the  question  be  considered  one  of  law  or  a  con- 
clusion of  fact,  we  are  of  opinion  that  the  act  complained  of 
was  not  an  act  of  necessity,  \^^lile  shaving  may  be  regarded 
as  an  act  of  personal  cleanliness,  desirable  to  be  performed 
upon  the  first  day  as  well  as  upon  other  days  of  the  weeky 
still  the  statute  does  not  prohibit  a  man  from  shaving  himself 
or  from  being  shaved  by  his  servant  or  valet.  The  statute  is 
directed  simply  against  the  keeping  open  of  a  shop  or  place 
or  business  for  the  purpose  of  transacting  business  therein 
upon  Sunday. 

Xeither  can  the  court  say  that  the  classification  of  the  stat- 
ute is  arbitrary.  The  exception  permitting  baths  to  be  kept 
open  on  Sunday  approaches  nearest  to  the  act  here  complained 
of;  but  the  court  is  unable  to  say  tbat  there  is  such  similarity 
between  keeping  open  a  bath-house  ^^^  and  a  barber-shop  that 
it  was  not  within  the  province  of  the  legislature  to  make  a 
distinction  between  the  two.  Upon  reflection,  many  points 
of  difference  in  the  manner  in  which  each  is  conducted  in  this 
community  are  readily  suggested.  The  court  may  not  rightly 
assert  a  wisdom  it  would  deny  to  the  co-ordinate  branch  of 
government  (the  legislature),  and  interfere  with  the  discre- 
tion of  that  department  of  government.  All  presumptions  are 
in  favor  of  the  validity  of  a  statute,  and  unless  the  courts  can 
clearly  say  that  the  legislature  has  erred  the  act  should  stand, 
and  the  prerogatives  of  the  legislature  not  encroached  upon. 
Courts  may  interpret,  construe,  declare,  and  apply  the  law, 
but  may  not  usurp  the  functions  of  the  law-making  power  by 
assuming  to  interfere  with  or  control  the  legislative  discretion. 
We  cannot  say  that  the  law  in  question  is  not  adapted  in  a 
reasonable  degree  to  promote  the  health,  comfort,  safety  or 
well-being  of  society. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court 
be  affirmed. 

Baskin,  C.  J.,  and  Bartcli,  J.,  concur. 


The  Constitutionality  of  Sunday  Laics,  in  discriminating  against 
certain  occvipations  and  businesses,  is  considered  in  the  monographic 
note  to  Booth  v.  People,  78  Am.  St.  Eep.  264-266. 
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IN  EE  RICHARD  FLINT. 
[25  Utah,  338,  71  Pac.  531.] 
CRIMINAL  LAW— Indefinite  Suspension  of  Sentence.— If   a 

court,  when  a  defendant  appears  before  it  for  sentence,  enters  an 
order  declaring  that  the  sentence  be,  and  the  same  is,  hereby,  sus- 
pended, and  the  defendant  permitted  to  go  upon  his  own  recognizance, 
it  loses  jurisdiction  over  him,  and  all  subsequent  proceedings  by  it 
are  unauthorized  and  void.     (p.  855.) 

John  E.  Bagley,  for  the  petitioner. 

M.  A.  Breeden,  attorney  general,  and  W.  R.  White,  deputy 
attorney  general,  for  the  state. 

3^  McCARTY,  J.  On  the  twenty-fifth  day  of  February, 
1902,  the  defendant  in  this  ease  was  duly  convicted  in  the 
second  judicial  district  court  of  this  state  of  the  crime  of 
forgery.  The  court  made  an  order  directing  the  defendant 
to  appear  March  5,  1902,  for  sentence.  The  case  was  again 
continued,  and  March  12,  1902,  was  fixed  as  the  time  for  pro- 
nouncing judgment.  The  defendant  appeared  for  sentence 
on  the  last-mentioned  date,  and  the  court  on  its  own  motion, 
made  and  entered  the  following  order:  "The  defendant  having 
been  convicted  of  the  crime  of  forgery,  and  being  now  before 
the  court  to  receive  sentence,  and  the  court  being  sufficiently 
advised,  it  is  ordered  that  sentence  be,  and  the  same  is  hereby, 
suspended,  and  the  defendant  permitted  to  go  upon  his  own 
recognizance."  The  defendant,  by  this  order,  was,  in  effect, 
discharged  from  custody.  On  the  fifth  day  of  December,  1902, 
the  judge  before  whom  the  defendant  was  tried  and  convicted 
made  and  entered  the  following  order  in  the  case :  "On  motion 
of  A.  B.  Hayes,  Esq.,  district  attorney,  it  is  ordered  that  said 
defendant  appear  before  the  court  for  sentence  on  Monday, 
January  5, 1903."  On  January  5, 1903,  the  time  for  fixing  sen- 
tence was  continued  until  January  12,  1903,  on  which  date  the 
defendant  appeared  in  court,  and  duly  objected  to  any  further 
proceedings  in  the  premises  on  the  ground  that  the  court  had 
no  jurisdiction  of  the  person  of  the  defendant.  The  court 
overruled  the  objection,  and  sentenced  the  defendant  to  the 
state  prison  for  a  term  of  one  year,  and  made  an  order  duly 
committing  him  to  the  proper  officers,  with  directions  that 
the  jiidgment  be  enforced.  The  defendant  filed  hi?  petition 
in  this  court  for  a  writ  of  habeas  corpus,  setting  forth  the 
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foregoing  facts.     Ihe  writ  was  duly  issued,  served,   and  re- 
turn made  to  this  court. 

2-*o  Section  4905  of  the  Eevised  Statutes  of  1898,  so  far  as 
material  to  this  case,  reads  as  follows:  "After  a  .  .  .  .  verdict 
of  guilty,  ....  if  the  judgment  is  not  arrested  or  a  new 
trial  granted,  the  court  must  appoint  a  time  for  pronouncing 
judgment,  which  must  be  at  least  two  days  after  the  verdict, 
if  the  court  intends  to  remain  in  session  so  long;  or  if  not, 
as  remote  a  time  as  can  reasonably  be  allowed."  Section  4913 
provides:  "When  the  defendant  shall  appear  for  judgment, 
he  must  be  informed  by  the  court,  or  by  the  clerk  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  plea,  and  the  verdict,  if  any  thereon,  and  must  be  asked 
whether  he  has  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him."  Section  4915  is  as  follows: 
"If  no  sufficient  cause  is  alleged  or  appears  to  the  court  why 
judgment  should  not  be  pronounced,  it  must  thereupon  be 
rendered."  The  record  shows  that  the  proceedings  in  the 
case  up  to  the  time  fixed  for  passing  sentence  were  regular, 
and  the  foregoing  provisions  of  the  statute  complied  with. 
Therefore  the  only  question  for  this  court  to  determine  is, 
Did  the  court,  by  indefinitely  suspending  the  sentence,  lose 
jurisdiction  of  the  person  of  the  defendant,  or  did  it  still  re- 
tain jurisdiction,  with  legal  power  and  authority  to  sentence 
him  to  the  state  prison  eleven  months  after  he  had  been 
discharged  from  custody?  Under  the  foregoing  provisions  of 
the  statute,  a  trial  court  undoubtedly  has  the  authority  to 
postpone  sentence  from  time  to  .time  for  a  proper  purpose, 
such  as  to  inform  itself  of  the  circumstances  surrounding  the 
commission  of  the  crime  for  which  the  defendant  stands  con- 
victed, and  thereby  determine  what  penalty,  under  the  facts 
of  the  particular  case,  ought  to  be  imposed,  and  also  to  en- 
able the  defendant  to  make  the  necessary  preparations  to 
move  for  an  arrest  of  judgment  or  for  a  new  trial.  In  fact, 
there  are  many  exigencies  that  could  arise  which  might,  in  the 
•^"^^  interests  of  justice,  require  a  postponement  of  the  time  for 
sentence  beyond  that  first  fixed  by  the  court.  In  such  cases 
the  court  may,  in  order  to  protect  the  interests  of  the  state, 
and  give  the  defendant  ample  time  and  opportunity  to  avail 
himself  of  every  safeguard  guaranteed  him  by  law,  suspend 
sentence  from  one  designated  time  to  another.  But  we  know 
of  no  rule  or  principle  of  law  whereby  a  court  can  indefinitely 
suspend  sentence,  keep  the  defendant  in  a  state  of  suspense 
and  uncertainty,  and,  long  after  he  has  been  discharged  from 
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custody,  have  him  rearrested,  and  impose  a  sentence  of  either 
fine  or  imprisonment  on  liim.  A  suspension  of  sentence  for 
an  indefinite  period  is,  in  effect,  an  exercise  of  the  functions 
■of  the  pardoning  power,  which  belongs  exclusively  to  the 
board  of  pardons — a  separate  and  distinct  department  of  the 
state  government,  and  in  no  way  connected  with  the  trial 
courts :  See  Const.,  art.  7,  sec.  12 ;  People  v.  Blackburn,  6 
Utah,  347,  348,  23  Pac.  759.  When  the  court  suspended  judg- 
ment indefinitely,  and  ordered  the  defendant  discharged  from 
custody,  it  no  longer  had  jurisdiction  over  him,  and  all  sub- 
sequent proceedings  in  the  premises  were  unauthorized  by  law, 
and  are  therefore  void:  In  re  Strickler,  51  Kan.  700,  33  Pac. 
€20;  People  v.  Kennedy,  58  Mich.  372,  25  X.  W.  318;  United 
States  V.  Wilson  (C.  C),  46  Fed.  748;  People  v.  Allen,  155 
111.  61,  39  N.  E.  568;  Weaver  v.  People,  33  Mich.  296;  People 
Y.  Morrisette,  20  How.  Pr.  118.  The  case  of  People  v.  Black- 
burn, 6  Utah,  347,  23  Pac.  759,  cited  and  relied  upon  by  the 
attorney  general  in  support  of  his  contention  that  the  pro- 
ceedings of  the  trial  court  were  regular  and  should  be  upheld, 
supports  the  foregoing  conclusions.  In  that  case  the  court 
says:  "After  conviction  the  trial  court  may,  undoubtedly, 
suspend  judgment  temporarily,  for  stated  periods,  from  time 
to  time.  It  may  be  proper  to  do  so  to  allow  the  defendant 
time  to  move  for  a  new  trial,  to  perfect  an  appeal,  to  present 
a  petition  for  pardon,  and  to  allow  the  court  time  to  consider 
and  determine  the  sentence  to  be  imposed.  But  when  a  de- 
fendant ^"^  stands  convicted  and  all  the  remedies  provided 
by  law  for  testing  the  correctness  of  the  conviction  have  been 
exhausted  or  waived,  we  have  no  doubt  it  is  the  duty  of  the 
court  to  keep  control  of  the  case,  and  within  a  reasonable  time 
to  proceed  to  give  judgment,  and  in  doing  so  exercise  such 
discretion  as  the  statute  governing  the  particular  oll'ense  com- 
mits to  the  courts." 

The  conclusion  is  irresistible  that  the  commitment  by  which 
the  defendant  is  restrained  of  his  liberty  is  illegal.  It  is  or- 
dered that  he  be.  discharged. 

Baskin.  C.  J.,  and  Bartch,  J.,  concur. 


A  Conrt  may  Belay  Pronouncing  Judgment  in  a  criminal  case  for 
a  reasonable  time  to  hear  and  determine  a  motion  for  a  new  trial 
or  in  arrest  of  judgment,  or  for  other  proper  purposes,  but  it  cannot 
in  definitely  suspend  judgment  and  sentence  and  allow  the  defendant 
to  go  upon  his  own  recognizance:  People  v.  Barrett,  202  IIL  287, 
•ante,  p.  230,  67  N.  E.  23. 
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DESERET  XATIOXAL  BAXK  v.  KIDMAN. 

[25  Utah,  379,  71  Pae.  873.] 

CONVEYANCES— Acknowledgment— Evidence  of  Identity.— 
The  law  does  not  permit  an  officer  to  take  the  acknowledgment  of  a 
stranger  without  satisfactory  proof  of  his  identity,  am.',  it  is  pre- 
sumed that  the  officer  performed  his  duty.     (p.  861.) 

CONVEYANCES— Acknowledgment— Construction  of.— Only  a 
Substantial,  and  not  a  Strict,  Compliance  wdth  the  forms  set  out  in  the 
•statute  for  certifying  acknowledgments  is  required,  and  every  such 
certificate  must  be  liberally  construed,     (p.  861.) 

CONVEYANCES— Acknowledgment,  Form  of.— The  certificate 
of  the  acknowledgment  of  a  mortgage  is  sufficient  if  it  shows  the 
identity  of  the  mortgagor  and  the  fact  of  his  acknowledgment,  (p. 
863.) 

CONVEYANCE— Acknowledgment— Omission  of  the  Words 
"Personally  Known  to  Me." — A  certificate  as  follows:  "Personally 
appeared  before  me  E.  A.  P.,  the  signer  of  the  above  instrument, 
who  duly  acknowledged  to  me  that  he  executed  the  same,"  suffi- 
ciently affirms  the  identity  of  the  person  making  the  acknowledgment, 
and  is  not  void  for  omitting  the  words  "personally  known  to  me." 
(p.  863.) 

CHATTEL  MORTGAGES.— The  Acknowledgment  and  Affida- 
vit Annexed  to  a  Chattel  Mortgage  May  be  Read  Together  for  the 

purpose  of  showing  that  the  party  signing  the  mortgage  is  the  same 
person  who   acknowledged   its   execution,     (p.   864.) 

CHATTEL  MORTGAGE— Affidavit  Omitting  the  Word  "De- 
fraud."— Though  the  statute  requires  a  mortgage  to  be  accompanied 
by  an  affidavit  that  it  is  made  in  good  faith  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors,  an  affidavit  declaring  that  the 
mortgage  is  made  in  good  faith  to  secure  the  amount  and  debt 
therein  specified,  and  without  any  design  to  hinder  or  delay  the  cred- 
itors  of   the   mortgagor   is   sufficient,      (p.    866.) 

A  CHATTEL  MORTGAGE  is  Good  Against  the  Mortgagor, 
though  not  in  the  form,  nor  accompanied  by  the  affidavit,  required 
by  the  statute  and  not  filed  for  record,     (p.    867.) 

VENDOR  AND  PURCHASER— Pleading  Good  Faith.— A  pur- 
chase of  property  in  good  faith  and  for  value  is  not  available 
as  against  a  mortgage  valid  as  against  the  mortgagor  unless  pleaded, 
(p.   867.) 

VENDOR  AND  PURCHASER— Burden  of  Proof.— One  claim- 
ing  an  exemption  from  a  mortgage  on  the  ground  that  he  was  a  pur- 
chaser in  good  faith,  for  value,  and  without  notice  thereof,  must  as- 
sume   the   burdn    of   proof,      (p.    867.) 

REPLEVIN— Answer— Bona  Fide  Purchaser.— Where  the  de- 
fendant claims  the  right  to  hold  the  property  as  against  a  mortgago. 
on  the  ground  that  he  is  a  purchaser  in  good  faith,  for  value,  and 
without  notice,  his  answer  must  affirmatively  allege  these  facts,  (p. 
867.) 

Young  &  Movie,  for  the  appellant. 

George  Q.  Eich   and  Frank  K.  Xeheker^  for  the  respondents. 
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881  BASKIN,  C.  J.  This  is  an  action  of  replevin.  The 
answer  denies  the  plaintiff's  alleged  right  to  the  possession 
of  about  seven  hundred  head  of  sheep  claimed  from  defendants, 
and  alleges  that  the  defendants  are  the  owners  of,  and  entitled 
to  the  possession  of,  the  same.  A  jury  being  impaneled  in  the 
case,  the  plaintiff  placed  Orson  Eumel  upon  the  witness-stand, 
and  he  testified  as  follows:  "I  know  the  signature  of  Earnest 
A.  Purnell.  Have  seen  him  write  his  name  several  times. 
]  saw  him  write  his  name  to  the  promissory  note."'  And  af- 
ter identifying  the  note  as  the  one  set  out  in  the  mortgage, 
he  further  testified  "that  at  the  time  Mr.  Purnell  signed  said 
note  he  signed  what  purported  to  be  a  chattel  mortgage.  The 
chattel  mortgage  was  given  to  secure  the  above-mentioned 
note,  and  'Mr.  Purnell  received  two  thousand  four  hundred 
dollars  on  the  note  and  mortgage.  No  payments  have  been 
made  by  Mr.  Purnell  thereon,  either  principal  or  interest,  ex- 
cepting two  interest  payments.  Mr.  Purnell  is  still  owing 
the  bank  the  note.  I  witnessed  the  signature  of  Mr.  Purnell 
to  the  mortgage,  and  after  it  was  signed,  acknowledged,  and 
i^worn  to,  and  the  notary's  signature  and  seal  to  the  affidavits 
attached,  I  took  it  myself  and  mailed  it,  addressed  to  the 
county  recorder  of  Oneida  county,  state  of  Idaho."  No  ob- 
jection was  interposed  by  the  defendants  to  this   testimony. 

The  plaintiff  then  offered  in  evidence  a  chattel  mortgage 
01  a  lot  of  sheep,  in  which  were  included  the  seven  hundred 
in  dispute,  executed  by  one  Earnest  Purnell,  of  Cache  county, 
Utah,  in  favor  of  the  plaintiff,  to  secure  a  note  for  two  thou- 
sand four  hundred  dollars,  dated  at  Salt  Lake  City,  Septem- 
ber 5,  1900,  and  payable  one  year  after  date,  with  interest 
at  the  rate  of  eight  per  cent  per  annum.  The  sheep  at  the 
time  said  mortgage  was  executed  were  on  the  range  in  Oneida 
county,  state  of  Idaho.  Among  other  stipulations,  the  mort- 
gage contained  the  following:  "It  is  further  agreed  and  stipu- 
lated that  if  said  mortgagor  shall  fail  to  make  any  payment, 
as  in  said  promissory  note  provided,  or  in  case  said  mortgagee 
shall  at  any  time  deem  its  debt  insecure,  '^^^  the  said  mort- 
gagee, or  its  assigns,  may,  in  its  option,  declare  the  principal 
of  said  debt  to  be  due,  and  may  take  possession  of  said  mort- 
gaged property  wherever  located,  together  with  the  increase 
thereon,  if  any,  using  all  necessary  force  for  that  purpose." 

Attached  to  the  mortgage  were  the  following  affidavit  and 
certificates  of  acknowledgment  and  recordation  of  mortgage : 
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'•'State   of   Utah,  [ 

County    of    Salt   Lake.  \ 

"Earnest  A.  Pumell,  the  mortgagor,  H.  S.  Young,  the  cashier 
and  agent  for  the  mortgagee,  najned  in  the  foregoing  mortgage, 
being  duly  sworn,  severally  declare,  each  on  oath,  that  this 
chattel  mortgage  is  made  in  good  faith  to  secure  the  amount 
and  debt  therein  specified,  and  without  any  design  to  hinder  or 
delay  the  creditors  of  said  mortgagor. 

^'EAENEST   A.    PURXELL. 
"H.   S.  YOUNG. 

"Subscribed  and  sworn  to  before  me  a  notary  public  in  and 
for  said  county  at  Salt  Lake  City,  Utah,  this  5th  day  of  Sep- 
tember, A.   D.   1900. 

"HYEUM  J.  YOUXG.     [Seal] 

'•'United  States  of  America,  ^ 
State  of  Utah,  rgs. 

County  of  Salt  Lake.  J 

"On  this  fifth  day  of  September,  1900,  personally  appeared 
before  me  Earnest  A.  Pumell,  the  signer  of  the  above  instru- 
ment, who  duly  acknowledged  to  me  that  he  executed  the  same. 

"HYEUM  J.  YOUNG,  N.   P. 
"My  commission  expires  November  24,  1900." 
Indorsed:  "Chattel  Mortgage  No.  480.     Eecorded  at  the  re- 
quest of  H.  S.  Young,  September  8,  A.  D.  1900,  at  5  minutes 
past  9  A.  M.,  in  book  B,  Chattel  Mortgages,  page  133.     D.  J. 
Eeynolds,  recorder." 

"State  of  Idaho, 


r    SS. 

County  of  Oneida. 

"I,  I).  J.  Eeynolds,  recorder  of  Oneida  county,  Idaho,  do 
hereby  certify  the  above  and  foregoing  to  be  a  full,  true,  and 
correct  copy  ^^^  of  the  chattel  mortgage  now  on  file  in  my 
office.  Witness  my  hand  and  seal  of  my  office  at  Malad  City, 
Idaho,  this  the  16th  day  of  September,  1901. 

(Signed)     "D.  J.  EEYNOLDS, 

"Eecorder. 
"By  W.  H.  Eichards, 

"Deputy." 

Defendants'  attorney  objected  to  the  admission  of  the  mort- 
gage in  evidence  on  the  following  grounds:  1.  The  mortgage 
was  not  dated;  2.  That  the  affidavit  that  it  was  made  in  good 
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faith  was  sworn  to  by  11.  S.  Young  in  his  individual  capacity, 
and  not  as  an  officer  or  agent  of  the  plaintiff  corporation;  3. 
That  said  affidavit  alleged  to  have  been  sworn  to  by  H.  S. 
Young  and  Earnest  A.  Purnell  did  not  contain,  as  is  required  by 
the  statute  of  the  state  of  Idaho,  the  word  "defraud,"  or  any 
word  of  similar  import;  4.  That  the  notarv-'s  certificato  did  not 
recite  that  Earnest  A.  Purnell  was  known  to  him  to  l>e.  or 
proven  on  the  oath  of  anyone  to  be,  tbe  signer  of  the  instru- 
ment, as  is  required  by  the  statutes  of  the  state  of  Idabo.  to 
wit,  sections  2955  and  2958  of  the  Revised  Statutes  of  Idabo 
of  1887;  5.  For  the  reason  that  it  was  not  recorded  in  the 
county  of  Cache,  state  of  Utah ;  6.  That  the  alleged  seal  of  the 
alleged  county  recorder  of  Oneida  county  was  not  attested  as 
provided  in  sections  3378,  3387,  subdivision  7,  of  the  Revised 
Statutes  of  Utah  of  1898 ;  7.  That  the  evidence  is  insufficient  to 
show  that  plaintiff  is  entitled  to  any  of  the  relief  prayed  for. 
The  objections  were  overruled,  and  the  mortgage  admitted  "sub- 
ject to  said  objections." 

Plaintiff  thereiipon  introduced  evidence  that  the  seven  bun- 
dred  sheep  claimed  were  a  part  of  the  band  of  sheep  which  was 
mortgaged  by  the  said  Earnest  A.  Purnell,  and  of  which  he 
was  the  owner;  that  previous  to  the  institution  of  this  suit 
the  plaintiff  demanded  from  the  defendants  the  sheep  in  dis- 
pute; and  tbat  the  defendants  refused  to  deliver  them  to  the 
plaintiff.  Hyrum  J.  Young,  the  notary  public  before  whom 
the  mortgage  was  acknowledged,  testified,  on  behalf  of  plain- 
tiff' ^^*  in  substance,  that  he  was  personally  acquainted  with 
the  said  Earnest  A.  Purnell,  and  that  on  or  about  the  5th  of 
September,  1900,  the  said  Purnell  appeared  before  him,  the 
said  Hyrum  J.  Young,  and  made  the  affidavit  and  acknowledg- 
ment hereinbefore  set  out. 

Plaintiff  also  introduced  in  evidence  the  said  William  Kid- 
man's statement  that  he  bought  the  sheep  in  question  of  Earnest 
A.  Purnell  some  time  in  November,  1900;  that  at  the  time  of 
the  purchase  the  sheep  were  in  Oneida  county,  state  of  Idaho ; 
and  that  he  brought  them  into  Utah — and  the  following  pj-o- 
visions  of  the  Idalio  statutes. 

"Sec.  3385.  Chattel  mortgages  may  be  made  upon  all  projv 
crty,  goods  or  chattels  not  defined  by  statute  to  be  real  estate." 

"Sec.  3397.  If  the  mortgagor  of  any  property  mortgaged 
in  pursuance  of  the  previsions  of  this  ebai>ter,  wliilo  such 
mortgage  remains  unsatisfied,  in  whole  or  in  part,  willfully  re- 
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moves  from  the  county  or  counties  where  the  mortgage  is  re- 
corded, destroys,  conceals,  sells  or  in  any  manner  disposes  of  the 
property  mortgaged,  or  any  part  thereof,  without  consent  of  the 
holder  of  said  mortgage,  he  is  guilty  of  larceny  and  such  sale 
or  transfer  is  void." 

''Sec.  2952.  The  proof  of  acknowledgment  of  an  instrument 
may  be  made  without  this  territory,  but  within  the  United 
States,  and  within  the  jurisdiction  of  the  officer,  before  either 
....  a  notary  public,"  etc. 

'"'Sec.  2955.  The  acknowledgment  of  an  instrument  must  not 
be  taken  unless  the  officer  taking  it  knows,  or  has  satisfactory 
evidence,  on  oath  or  affirmation  of  a  credible  witness,  that  the 
person  making  such  acknowledgment  is  the  individual  who  is 
described  in,  and  who  executed  the  ins;^rument;  or,  if  executed 
by  a  corporation,  that  the  person  making  such  acknowledgment 
ifc  the  president  or  secretary  of  such  corporation." 

^^  "Sec.  2958.  The  certificate  of  acknowledgment,  unless 
it  is  otherwise  in  this  chapter  provided,  must  be  substantially 

in  the  following  form:  'Territory  of  Idaho,  County  of  

ss.     On  this  day  of  in  the  year  before  me 

(here  insert  the  name  and  quality  of  the  officer),  personally 

appeared  known  to  me  (or  proved  to  me  on  the  oath  of 

)  to  be  the  person  whose  name  is  subscribed  to  the  within 

instiniment,  and  acknowledged  to  me  that  he  (or  they)  executed 
the  same." 

Also  Session  Laws  of  Idaho  of  1899,  page  121,  as  follows: 

''Section  1.  That  title  12  of  chapter  4,  sections  3386  and 
3387,  be  amended  so  as  to  read  as  follows:  'Sec.  3386.  A 
mortgage  of  personal  property  is  void  as  against  creditors  of 
llie  mortgagor  and  subsequent  purchasers  and  encumbrancers  of 
the  property  in  good  faith  and  for  value,  unless:  1.  It  is  ac- 
companied by  the  affidavit  of  the  mortgagor  that  it  is  made  in 
good  faith  and  without  any  design  to  hinder,  delay  or  defraud 
creditors;  2.  It  is  acknowledged,  or  proven  as  grants  of  real 
estate  and  the  mortgage,  or  a  true  copy  thereof,  is  filed  for 
re(?ord  with  the  county  recorder  of  the  county  where  such  prop- 
erty is  located    and  kept.' 

"Sec.  2.  Section  3387  is  amended  to  read  as  follows :  'Sec. 
3387.  Upon  receipt  of  any  such  instrument,  the  recorder 
shall  indorse  upon  the  back  the  time  of  receiving  it,  and  shall 
file  the  same  in  his  office,  to  be  kept  there  for  the  inspection  of 
all  persons  interested/  "  etc. 
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"Sec.  3.  All  acts  and  parts  of  acts  inconsistGiit  witli  this 
act  are  hereby  repealed.^' 

Some  other  evidence,  which  it  is  not  necessary  to  set  out, 
■was  introduced  by  plaintiff;  and,  when  it  rested,  the  defend- 
ants' attorney  moved  that  the  chattel  mortgage  be  stricken 
out  on  the  grounds  of  the  original  objections.  This  motion 
was  denied,  whereupon  the  "plaintiff  then  admitted  that  de- 
fendants had  no  other  notice  of  the  mortgage,  except  the  notice 
imparted  by  the  record  of  it  in  Oneida  county,  and  that  it 
^^^  was  not  recorded  in  Cache  count}^  Utah.'^  "Thereupon  the 
defendants  moved  the  court  to  instruct  the  jun',  upon  the 
evidence  of  plaintiff,  to  bring  in  a  verdict  in  favor  of  the 
defendants  and  against  plaintiff,  and  upon  the  grounds  stated 
above  as  objections  to  the  introduction  of  the  chattel  mort- 
gage."' The  court,  on  the  grounds  that  the  aflidavit  and  tlie 
acknowledgnnent  of  the  chattel  mortgage  were  not  in  accord- 
ance with  tlie  pro\dsions  of  the  statute  of  Idaho,  and  that  the 
chattel  mortgage  was  not  sufficient  to  charge  defendants  witli 
notice  of  its  existence,  instructed  the  jurv^  to  return  a  verdict 
for  the  defendants,  which  was  done,  and  judgment  rendered 
thereon  against  the  plaintiff. 

1.  In  the  absence  of  statutory  provisions  such  as  are  con- 
tained in  section  2955  of  the  Idaho  St-atutes,  the  law  does  not 
permit  an  officer  to  take  the  acknowledgment  of  a  straiigor 
without  satisfactory  proof  of  his  identit}',  and  when  so  taken 
it  is  a  flagrant  violation  of  official  duty.  As  it  is  a  presump- 
tion that  officers  perform  their  duty,  and  only  a  substantial,  and 
not  a  strict,  compliance  with  the  form  set  out  in  the  Idaho 
i>tatute  is  required  by  that  statute,  the  acknowledgment  in  ques- 
tion should  not  be  literally,  but  liberally,  construed.  In  Kelly  v. 
Calhoun,  95  TJ.  S.  713,  Mr.  Justice  Swayne  said:  "Instruments 
like  this  should  be  construed,  if  it  can  1)6  reasonably  done,  'Ut 
res  magis  valeat  quam  pereat.'  It  should  be  the  aim  of  courts 
in  cases  like  this  to  preserve,  and  not  to  destroy.  Sir  Mat- 
thew Hale  said  they  should  be  astute  to  find  means  to  make 
acts  effectual,  according  to  the  honest  intent  of  the  parties : 
Carpenter  v.  Dexter,  8  Wall.  513."  There  are  many  decisions 
which  hold  that  "it  is  the  policy  of  tlie  law  to  construe  acknowl- 
edgments liberally,  and  not  to  allow  a  conveyance  to  be  defeated 
by  unsubstantial  and  technical  objections  to  the  certificate  of 
acknowledgment":  Wells  v.  Atkinson,  21  ]\linn.  165.  Certifi- 
cates in  the  same  fonn  as  the  one  in  question,  made  under 
statutes  which  prescribe  the  ^'^~  form  of  the  certificate,   audi 


SC)2  American  State  Reports,  Vol.  95.  [Utah, 

require  only  a  substantial  compliance  therewith,  have  been  sus- 
tained in  the  following  cases :  Warder  v.  Henry,  117  Mo.  530,. 
23  S.  W.  776;  Wilson  v.  Quigley,  107  Mo.  98,  17  S.  W.  891; 
Hiles  V.  La  Flish,  59  Wis.  7G5,  18  N.  W.  435;  Harris  v.  Pratt, 
37  Kan.  316,  15  Pac.  216;  Burbank  v.  Ellis,  7  Xeb.  156.  In 
Northwestern  etc.  Hypotheek  Bank  v.  Eauch,  5  Idaho,  752,  51 
Pac.  764,  the  certificate  of  acknowledgment  Avas  objected  to  on 
the  ground  that  it  did  not  comply  with  sections  2921,  2922  and 
2960  of  the  Eevised  Statutes  of  Idaho.  The  statutes  in  force  at 
the  time  the  certificate  was  made,  as  appears  from  the  opinion, 
did  not  "require  a  literal,  but  a  substantial,  compliance  there- 
with," and  the  court  held  that  the  certificate  objected  to,  and 
which  is  as  follows :  "I,  L.  F,  Williams,  a  notary  public  in  and 
for  the  said  county  and  state,  do  hereby  certify  that  on  this 
thirtieth  day  of  Januar\^,  1893,  personally  appeared  before  me 
A.  Eauch  and  Margaret  E.  Eauch,  his  wife,  to  me  known  to  be 
the  individuals  described  in,  and  who  executed,  the  within  in- 
strument, and  acknowledged  that  they  signed  and  sealed  the 
saiue  of  their  free  and  voluntary  act  and  deed,  for  the  uses 
and  purposes  therein  mentioned.  And  I  further  certify  that  I 
did  fully  apprise  the  said  Margaret  E.  Eauch,  wife  of  the  said 
A.  Eauch,  of  the  contents  of  said  instrument,  and  of  her 
rights  thereto,  and  the  effect  of  sigTiing  the  same,  and  that 
she  did  then,  freely  and  voluntarily,  separate  and  apart  from 
her  said  husband,  sign  and  acknowledge  said  instrument. 
Given  under  my  hand  and  official  seal  this  30th  day  of  January, 
1893.  L.  F.  Williams,  notary  public.  [Seal]" — ^^'as  a  sub- 
stantial compliance  Avith  the  following  form  prescribed  by  sec- 
tion 2960  of  said  statute:  "Territorv-  of  Idaho,  county  of 

ss.     On  this  day  of  in  the  year  of  before  me 

(here   insert  the   name    and   quality  of  the   officer)    persona llv 

appeared known  to  me  (or  proved  to  me  on  oath  of ) 

to  be  the  ]ierson  whose  name  is  subscribed  to  the  within  in- 
strument, described  as  a  ^^^  married  woman,  and,  upon  an 
examination  without  the  hearing  of  her  husband,  I  made  her 
acquainted  with  the  contents  of  the  instrument,  and  thereupon 
slie  acknowledged  to  me  that  she  executed  the  same,  and  that 
she  does  not  wish  to  retract  such  execution. '^ 

This  decision  is  sustained  by  the  same  coui^t  in  the  cases  of 
Jaeckel  v.  Pease.  6  Idaho.  131,  53  Pac.  390;  Christenson  v. 
Ilollingsw^orth,  C  Idaho,  89,  53  Pac.  211;  Curtis  v.  Bunnell  etc., 
Co.,  G  Idaho,  298,  55  Pac.  659.  In  the  ease  of  Xorthwcstern 
etc.  Ilypotlieek  Bank  v.  Eauch,  5  Idaho,  752,  51  Pac.  761,  the 
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languaire  of  the  form  set  out  in  the  territorial  statute  was 
folloAved  in  the  certificate,  but  differed  therefrom  in  several 
particulars,  and  failed  to  state  in  the  expressed  terms  of  the 
prescribed  form  that  the  wife,  without  the  hearing  of  her 
husband,  acknowledged  that  she  did  not  wish  to  retract  the 
ejcecution  of  the  instrument.  The  court,  in  holding  that  the 
certificate  was  a  substantial  compliance  with  tlie  statute,  quoted 
the  following  from  the  case  of  Belcher  v.  Weaver,  4G  Tex. 
293,  2G  Am.  Ecp.  267:  "The  general  rule  upon  this  subject 
is  that  there  must  be  a  substantial,  though  not  a  literal,  com- 
pliance with  the  terms  of  the  statute,  and  that,  although 
words  not  in  the  statute  are  used  in  place  of  others  that  are, 
or  words  in  the  statute  are  omitted,  yet  if  the  meaning  of  the 
words  used  is  the  same,  or  they  represent  the  same  fact,  or 
if  the  omission  of  a  word  or  words  is  immaterial,  or  can  be 
supplied  by  a  reasonable  and  fair  construction  of  the  wliole  in- 
strument, the  certificate  will  be  held  sufficient." 

This  brings  us  to  the  question  whether  the  certificate  in  this 
case  substantially  complies  with  the  prescribed  form.  Tlic 
identity  of  the  mortgagor  and  his  acknowledgment  are  the 
essential  facts  required  to  be  shown  by  the  certificate.  If  it 
does  this,  it  substantially  complies  ^nth  the  statute.  In  ^Yarder 
V.  Henry,  117  Mo.  538,  539,  23  S.  W.  776,  the  court  said: 
''The  point  of  the  objection  is  that  the  acknowledgment  omits 
the  words  'to  me  personally  kno\\Ti,'  after  the  words  "^George  W. 
Warder,'  where  they  first  ^^^  appear  in  the  acknowledgment. 
Kow,  take  the  statute,  and  it  will  be  seen  that  the  officer  should 
certify  that  'before  me  appeared  George  W.  Warder,  to  me  per- 
sonally known.'  The  certificate  states,  'before  me  personally 
appeared,'  etc.  The  officer  in  making  this  statement  that  George 
W.  Warder  personally  appeared  before  him,  includes  therein  the 
proposition  that  Warder  was  to  him  personally  known;  for,  un- 
less personally  known,  how  could  he  say  Warder  personally  ap- 
peared? The  meaning  and  sense  of  the  certificate  of  acknowl- 
edgment is  the  same  as  the  statute."  In  the  case  of  Harris  v. 
Pratt,  37  Kan.  316,  15  Pac.  216,  there  were  two  deeds,  the 
acknowledgments  of  which  were  contested.  It  was  held  that  an 
acknowledgment  of  the  first,  which  was  made  by  register  in 
bankruptcy,  was  not  required  by  the  bankrupt  law.  In  re- 
spect to  the  other,  the  court  said:  '"The  second  deed,  made 
by  the  assignee  of  said  estate  to  George  P.  Anderson,  was 
acknowledged  before  a  notary  public.  The  ol^jection  to  this 
acknowledgment  is  that  tlie  notary  in  his  certiiicate  duos  not 
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show  that  the  assignee  was  personally  known  to  him  to  be 

the    person    who    signed    the    conveyance Xow,    while 

the  certificate  does  not  say  in  so  many  words  that  the  grantor 
was  personally  known  to  him  to  be  the  person  who  signed 
the  conveyance,  yet  it  does  state  that  the  assignee  personally 
appeared  before  him,  and  that  his  signature  is  to  the  convey- 
ance. We  think  this  was  a  substantial  compliance  with  our 
statute."  In  the  case  of  Munroe  v.  Eastman,  31  Mich.  285, 
the  form  of  the  acknowledgment  was  not  prescribed,  but  the 
statute  required  a  deed  to  be  acknowledged  by  the  party  or 
parties  executing  the  same.  The  certificate  of  acknowledg- 
ment was  objected  to  because  it  failed  to  show  that  the  grantor 
Avas  known  to  the  ofhcer  before  whom  it  was  made.  ]\Tr. 
Justice  Cooley,  in  the  opinion,  said:  "The  justice  certific'? 
that  the  signer  and  sealer  of  the  subjoined  deed  ackno^vledged 
it,  and  this  implies  a  knowledge  on  his  part  of  the  fact." 
Under  a  statute  which  requires  the  acknowledgment  to  an 
^^®  instrument,  the  identification  by  the  certificate  of  the 
party  executing  it  is  as  essential  as  under  the  Idaho  statute. 
In  the  case  of  Carpenter  v.  Dexter,  8  Wall.  513-527,  Mr. 
Justice  Field  said :  "The  law  of  Illinois  in  force  in  1847, 
upon  the  manner  of  taking  acknowledgments,  provides  that 
no  officer  shall  take  the  acknowledgment  of  any  person  unless 
such  person  shall  be  personally  known  to  him  to  be  the 
real  person  who  (executed  the  deed)  and  in  whose  name  sucli 
acknowledgment  is  proposed  to  be  made,  or  shall  be  proved 
to  be  such  by  a  credible  witness,'  and  such  personal  knowl- 
edge or  proof  shall  be  stated  in  the  certificate.  Looking 
now  to  the  deed  itself,  we  find  that  the  attestation  clause  states 
that  it  was  'signed,  sealed  and  delivered'  in  the  presence  of 
the  subscribing  witnesses.  One  of  these  witnesses  was  the 
justice  of  the  peace  before  whom  the  acknowledgment  was 
taken;  and  he  states  in  his  certificate,  following  immediately 
after  the  attestation  clause,  that  the  'above-named  William  T. 
Davenport,  who  has  signed,  sealed,  and  delivered  the  above 
instrument  of  writing,  personally  appeared'  before  him  and 
acknowledged  the  same  to  be  his  free  act  and  deed.  Eead 
thus  with  the  deed,  the  certificate  amounts  to  this:  that  the 
grantor  personally  appeared  before  the  officer,  and  in  his  pres- 
ence signed,  sealed,  and  delivered  the  instrument,  and  tben 
acknowledged  the  same  before  him.  An  affirmation  in  the 
words  of  the  statute  could  not  uiore  clearly  express  the  identity 
of  the  grantor  with  the  i^arty  making  the  acknowledgment." 
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In  the  case  at  bar,  looking  at  the  affidavit  attached  to  the 
mortgage,  immediately  preceding  the  acknowledgment,  we  find 
from  the  jurat  that  the  affidavit  was  subscribed  and  sworn 
to  before  the  same  notary  public  whc  took  the  acknowledgment 
of  the  mortgage.  The  certificate,  read  with  this  affidavit, 
clearly  shows  that  the  party  who  executed  the  mortgage 
was  the  same  person  who  acknowledged  the  execution  of  the 
same.  "An  affirmation,  in  the  words  of  the  [Idaho]  statute, 
could  not  more  clearly  express  the  identity  of  the  ^^*  grantor 
[named  in  the  chattel  mortgage]  with  the  party  making  the 
acknowledgment." 

2.  A  mortgage  of  personal  property  is  required  by  section 
3386  of  the  Idaho  statutes  to  be  accompanied  by  the  affidavit 
of  the  mortgagor  "that  it  is  made  in  good  faith  and  without 
any  design  to  hinder,  delay  or  defraud  creditors."  Section  150 
of  the  Eevised  Statutes  of  Utah  requires  a  cl^ttel  mortgage  to  be 
accompanied  by  the  affidavit  of  the  parties  thereto  "that  the  same 
is  made  in  good  faith  to  secure  the  amount  named  therein 
and  without  any  design  to  hinder  or  delay  the  creditors  of  the 
mortgagor.  The  mortgage  in  question  was  executed  in  Utah, 
and  the  affidavit  of  the  parties  thereto  is  in  strict  conformity 
with  the  statute  of  this  state.  The  second  ground  upon  which 
the  trial  court  directed  a  verdict  for  the  defendants  was  that 
the  certificate  did  not  comply  with  the  statute  of  Idaho.  The 
specific  objection  urged  by  defendants'  counsel  is  that  the 
words  "or  defraud  creditors"  are  omitted  in  the  affidavit  of 
the  parties  to  the  mortgage.  Notwithstanding  the  words  "or 
defraud  creditors"  are  not  used  in  the  Utah  statute,  we  think 
that  its  purpose  and  legal  effect  are  the  same  as  the  Idaho  stat- 
ute. In  the  case  of  Hoffman  v.  Mackall,  5  Ohio  St.  124-132, 
46  Am.  Dec.  637,  Mr.  Justice  Bartley  said:  "It  is  argued  that 
an  assignment  in  trust  for  creditors,  which  by  its  provisions 
tends  to  hinder  and  delay  creditors,  is  fraudulent  and  void. 
The  provision  of  the  statute  of  13  Elizabeth,  which  was  held  to 
be  declaratory  of  the  common  law  in  England,  and  which  is 
said  to  have  been  followed  literally  in  the  statute  of  frauds  in 
New  York,  declares  'every  conveyance  or  assignment,''  etc., 
'made  Avith  intent  to  hinder,  delay  or  defraud  creditors,'  etc., 
void.  The  provision  in  the  Oliio  statute  omits  the  words  'hin- 
der' and  'delay.'  But  I  am  not  aware  that  this  difference  of 
l^hraseology  is  the  foundation  of  any  material  distinction,  in 
legal  effect,  between  the  Enghsh  statute  and  that  of  Ohio. 
That  hindering  and  delaying  of  a  creditor  which  would  bring 
Am.  St.  Rep.,  Vol.  95—55 
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^^^  an  assignment  within  the  operation  of  the  statute  of  Eng- 
land would,  I  apprehend,  constitute  a  fraud  under  the  statute 
of  Ohio."  In  the  case  of  Petrovitzky  v.  Brighara,  14  Utah, 
472,  475,  47  Pac.  666,  the  appelhmt  omitted  the  word  "hinder," 
but  used  the  words  "delay  or  defraud,"  and  this  court  held 
that  the  affidavit  substantially  complied  with  the  provisions  of 
tlie  statute  of  Utah  before  referred  to.  Mr.  Justice  Minor, 
in  the  opinion,  said :  "The  question  is  raised  whether  the  words 
'delay  or  defraud,'  as  used  in  the  affidavit,  is  a  su])stantial  com- 
pliance with  the  statute,  without  the  use  of  the  word  'hinder.' 
The  words  'hinder'  and  'delay'  are  used  as  synonymous  terms. 
....  The  Encyclopedia  Dictionary  defines  the  word  'de- 
fraud'' as  meaning  to  deprive  of  a  right  by  "R-ithholding  from 
another,  by  indirection  or  device,  that  which  he  has  a  right  to 
claim  or  obtain.  The  words  'hinder'  and  'delay'  are  so  prac- 
tically of  the  same  meaning  that  the  omission  of  the  word  'hin- 
der' in  the  affidavit  does  not  substantially  detract  from  the  ob- 
ject of  the  statute,  or  lessen  the  force  of  the  words  used  in 
the  affidavit,  so  as  to  make  it  defective,  when  used  in  con- 
nection with  the  word  'defraud.'  A  substantial  compliance 
with  the  statute  is  all  that  is  required.  To  hinder  or  delay  is 
to  do  something  with  an  intent  to  defraud."  In  14  American 
and  English  Encyclopedia  of  Law,  second  edition,  page  244,  it 
is  stated:  "But,  in  order  to  render  a  deed  fraudulent,  it  is  not 
necessary  that  the  debtor  should  intend  to  defeat  the  creditor 
in  the  collection  of  his  claim.  Creditors  are  entitled  not  only 
to  be  paid,  but  to  be  paid  as  their  claims  accrue ;  and  a  debtor 
has  no  more  right  to  postpone  payment  simply  for  his  own  ad- 
vantage, than  to  defeat  it  altogether.  A  purpose  to  hinder  and 
delay  a  creditor  is  therefore  fraudtilent,  although  the  debtor 
may  honestly  intend  that  all  his  debts  shall  ultimately  be  paid." 
The  term  "creditor,"  in  its  widest  sense,  is  one  who  has  a  right 
to  demand  and  recover  of  another  a  sum  of  money  on  any  ac- 
count whatever:  Anderson's  Law  Dictionary,  291;  Winfield's 
Words  and  Phrases,  162;  Waples  on  ^'-^^  Debtor  and  Creditor, 
sec.  8.  In  this  sense  the  term  "creditors"  was  used  in  the  Idaho 
statute.  It  appears  from  the  evidence  that  the  plaintiff  paid 
to  the  mortgagor  two  thousand  four  hundred  dollars  as  a  con- 
sideration for  the  note  and  mortgage.  The  mortgagor  had  the 
k'o-al  right,  in  good  faith,  and  without  any  intention  of  impair- 
in<X  the  legal  rights  of  creditors,  to  execute  the  ]nortgage  to  se- 
cure the  pavment  of  the  note ;  and,  if  made  in  good  faith  and 
without  any  such  intention,  it  was  no  infraction  of  the  legal 
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rights  of  any  creditor.  There  is  no  legal  renied}^  for  fraud 
unless  it  impairs  a  legal  right.  An  act  which  neither  hinders 
nor  delays  the  creditor  in  the  attainment  of  liis  legal  rights 
cannot,  in  any  view,  defraud  him.  Therefore  the  averment  in 
the  affidavit  in  question  that  ''the  mortgage  is  made  in  good 
faith  to  secure  the  amount  and  debt  therein  specified,  and  with- 
out any  design  to  hinder  or  delay  the  creditors  of  said  mort- 
gagor," is  a  negation  of  any  design  to  defraud  them. 

3.  The  execution  of  the  mortgage  was  shown  by  the  testi- 
jnony  of  Orson  Rumel,  who  signed  the  same  as  a  witness,  and 
by  other  evidence.  The  mortgage  was  therefore  valid,  as 
against  the  mortgagor,  and  only  void  under  the  Idaho  statute 
as  against  his  creditors  and  subsequent  purchasers  in  good  faith 
and  for  value,  even  if  it  were  conceded  that  the  affidavit  and 
certificate  of  acknowledgment  are  not  sufficient,  and  that  the 
inortgage  was  not  filed  for  record  in  Idaho  or  Utah.  The  puj- 
ehase  of  property  in  good  faith  for  value  is  not  available  as  a  de- 
fense against  a  mortgage  or  conveyance  W'hich  is  valid  as  against 
the  mortgagor  or  grantor,  unless  it  is  pleaded ;  and  the  burden 
of  proving  such  a  defense  is  upon  the  defendant,  and  in  his  an- 
swer he  is  required,  among  other  things,  to  allege  the  consider- 
ation, and  that  it  was  bona  fide  and  truly  paid  by  him  for  the 
property  purchased :  3  Estee's  Pleading,  sec.  3850 ;  Maxwell's 
Code  Pleading,  432  et  seq. ;  1  Modern  Equity  Practice,  346.  The 
answer  in  this  case  fails  to  allege  that  defendants  were  bona 
fide  purchasers,  or  that  they  purchased  the  sheep  from  the  mort- 
gagor or  any  other  ^^^  person,  and  the  evidence  fails  to  show 
that  they  have  actually  paid  or  agreed  to  pay  any  money  or 
other  consideration  for  the  sheep  which  the  evidence  shows  they 
claimed  to  have  purchased  from  the  mortgagor. 

Under  the  facts  disclosed  by  the  record,  the  mortgage  was 
properly  admitted  in  evidence,  and  the  court  below  erred  in 
directing  the  jury  to  return  a  verdict  for  the  defendants. 

From  the  views  we  have  expressed,  it  is  unnecessary  to  pass 
upon  the  other  questions  raised  by  counsel. 

The  judgment  of  the  lower  court  is  reversed,  with  costs,  and 
the  case  remanded  for  a  new  trial. 

Bartch,  J.,  concurs. 

EOLAPP,  D.  J.  I  dissent  from  the  views  expressed  by  the 
learned  chief  justice  as  to  the  sufficiency  of  the  affidavit  attached 
to  the  chattel  mortgage  in  question.     I   fully  agree  with  the 
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opinion  expressed  by  this  court  in  the  case  of  Petrovitzky  v. 
Brigham,  14  Utah,  472,  47  Pac.  666,  that  the  words  '^hinder" 
and  "delay"  are  practically  synonymous  terms.  Under  our 
statute  the  use  of  either  word  in  the  affidavit  would  make  it 
valid,  and  the  use  of  any  additional  words,  such  as  "defraud," 
etc.,  would  be  treated  as  mere  surplusage :  Eeed  v.  Worthington, 
9  Bosw.  617.  But  under  a  statute  which  provides  that  a  chat- 
tel mortgage  is  absolutely  void  as  to  subsequent  bona  fide  pur- 
chasers of  the  mortgaged  property  unless  it  is  accompanied  by 
the  affidavit  of  the  mortgagor  that  the  mortgage  is  made  '"with- 
out any  design  to  hinder,  delay,  or  defraud."  I  think  that  the 
omission  of  the  word  "defraud,"  or  the  absence  of  some  word 
of  similar  import,  is  fatal  to  the  validity  of  the  document.  It 
does  not  seem  to  me  that  any  amount  of  reasoning  will  make 
the  words  'Tiinder  or  delay"  include  the  word  "defraud."  The 
former  words  simply  mean  an  eifort  to  temporarily  impede  or 
intercept  some  right,  property,  or  interest,  which,  however,  will 
be  ultimately  secured;  but  the  word  "defraud"  means  an  ^^"^ 
efEort  by  unlawful  means  to  absolutely  withhold  and  deprive  of 
such  right,  property,  or  interest.  While  I  concede  that  the 
word  "defraud"  may  include  the  words  "delay"  or  "hinder." 
T  cannot  concur  that  the  latter  words  include  the  former.  In 
the  absence  of  statutory  provisions  to  the  contrary,  the  words 
"'delay"  and  "hinder"  involve  no  criminal  intent,  while  the 
v/ord  "defraud"  docs.  It  is  true  that  under  certain  circum- 
stances an  effort  to  hinder  and  delay  might  be  evidence  of  an 
intent  to  defraud.  As  was  said  by  the  court  in  the  case  of 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  46  Am.  Dec.  637,  quoted 
by  the  chief  justice  in  the  majority  opinion,  "that  certain  kind 
of  hindering  and  delaying  of  a  creditor  which  would  bring  an 
assignment  within  the  operation  of  the  statute  of  England 
Avould,  I  apprehend,  constitute  a  fraud  under  the  statute  of 
Ohio."  To  emphasize  the  vicnv  of  that  court  that  the  word*, 
"hinder  and  delay"  are  not,  in  and  of  themselves,  synonymous 
with  tlio  word  "defraud,"  the  court  further  on  in  the  same  opin- 
ion states :  "By  a  reasonable  construction,  such  hindrance  and 
delay  only  as  would  operate  as  a  fraud,  and  are  designed  as  a 
fraud,  come  within  the  operation  of  the  statute."  And  it  was 
held  in  that  very  opinion  that  the  hindrance  and  delay  disclosed 
by  the  facts  in  that  case  did  not  come  within  the  definition 
"defraud,"  under  the  Ohio  statute.  So  I  find  several  cases  that 
hold  proven  intent  to  hinder  or  delay  conclusively  shows  in- 
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tent  to  defraucl:  Xicholson  v.  Lcavitt,  6  X.  Y.  150.  57  Am. 
Dec.  499.  But  all  these  cases  simply  advance  the  doctrine  that, 
as  matter  of  evidence,  it  shall  be  considered  prima  facie  or  con- 
clnsively  shown  that  an  established  purpose  to  hindier  or  delay 
a  creditor  will  have  the  effect  to  defraud  such  creditor:  14  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  244.  I  have  been  unable,  how- 
ever, to  find  any  case  in  which  the  statute  requires  the  word 
"defraud"  to  be  contained  in  an  affidavit  or  acknowledgment 
which  has  held  that  the  use  of  that  word  might  be  obviated  by 
the  use  of  the  words  "hinder  or  delay."  On  the  ^^^  contrary, 
in  a  '^'cll-considered  opinion  by  the  supreme  court  of  Wiscon- 
sin, we  are  warned  that  "the  distinction  between  a  mere  intent 
to  hinder  and  delay  creditors  and  the  intent  to  defraud  them 
must  not  be  confounded.  The  statute  clearly  recognizes  this 
distinction,  and  makes  void  all  conveyances  made  with  intent 
to  hinder,  delay,  or  defraud  creditors.  This  language  implies 
that  the  intent  to  defraud  is  something  distinct  from  the  mere 
intent  to  delay,  and  it  is  frequently  the  case  that  debtors,  with 
an  honest  intention  to  pay  their  creditors  in  the  end,  make  some 
shift  or  transfer  merely  to  gain  time" :  Pilling  v.  Otis,  13  Wis. 
495;  Crow  v.  Beardsley,  68  Mo.  439. 

For  these  reasons  I  think  the  lower  court  projierly  held  that 
the  chattel  mortgage,  introduced  by  plaintiff  below  as  the  only 
basis  of  its  title,  was  fatally  defective  and  void  as  against  the 
defendants,  wiio  wexe  admittedly  bona  fide  purchasers,  Avith- 
out  actual  notice. 


In  Taliing  and  CcrUfying  Acknowledgments,  a  literal  and  exact  com- 
pliance with  the  statute  is  not  essential.  A  fair  and  substaintial 
compliance  is  enough,  and  that  will  be  exacted:  Pickens  v.  Knisely, 
20  W.  A^a.  1,  6  Am.  St.  Eep.  622,  18  S.  E.  932;  Summer  v.  Mitchell, 
29  Fla.  179,  30  Am.  St.  Eep.  106,  10  South.  562;  Frederick  v.  Willcox, 
119  Ala.  355,  72  Am.  St.  Eep.  925,  24  South.  582;  monographic  note 
to  Livingston  v.  Kettelle,  41  Am.  Dec.  168-184.  Courts  construe  the 
language  of  certificates  of  acknowledgments  liberally,  and  uphold 
them  if  it  can  be  done  by  a  fair  and  reasonable  construction.  But 
no  intendments  and  presumptions  are  indulged  in  their  favor:  'Slc- 
Cardia  v.  Billings,  10  N.  Dak.  373,  88  Am.  St.  Eep.  729,  87  N.  W. 
1008. 

If  a  Chattel  Mortgage  is  not  properly  acknowledged,  its  recording 
is  not  constructive  notice  to  subsequent  purchasers  and  encum- 
brancers: Thompson  v.  Scheid,  39  Minn.  102,  12  Am.  St.  Eop.  619, 
3S  N.  W.  801.  See.  also,  Duke  v.  Markham,  105  N.  C.  131,  IS  Am. 
St.  Eep.  889,  10  S.  E.  1017. 
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OSHKOSH  WATERWORKS  COMPAXY  v.  CITY  OF  OSH- 

KOSH. 

[109  Wig.  208,  85  N.  W.  376.] 
CONSTITUTIONAL    LAW— Impairment    of    Obligaticn.— An 

act  which  iu  any  degree,  no  matter  how  sliglitly,  modifies  the  obliga- 
tion of  a  contract,  by  attempting  to  relieve  one  party  from  any  duty 
by  the  contract  assumed,  is  repugnant  to  the  constitutional  prohibi- 
tion against  the  impairment  of  the  obligation  of  contracts,      (p.  873.) 

CONSTITUTIONAL  LAW— Vested  Right  to  Remedy.— Over 
mere  remedial  procedure  the  power  of  the  legislature  is  absolute,  and 
laws  regulating  it  involve  so  much  of  the  consideration  of  public  con- 
venience and  welfare  that  individuals  cannot  be  conceded  vested 
rights   therein,     (p.   873.) 

CONSTITUTIONAL  LAW— Impairment  of  Obligation.— if 
neither  party  is  relieved  from  performing  anything  of  that  which 
he  obliged  himself  to  do,  the  obligations  of  the  contract  are  not  im- 
paired; but,  if  he  is  absolved  from  performing  any  of  those  things, 
siich  obhgations  are  impaired,  whether  the  absolution  is  accomplished 
directly  and  expressly,  or  indirectly  and  only  as  a  result  of  some 
modification    of    the    legal    proceedings    for    enforcement,     (p.    876.) 

CONSTITUTIONAL  LAW— Impairment  of  Obligation.— A 
variance  of  policy  as  to  liberality  of  amendment  in  judicial  profood- 
ing  cannot  be  said  to  impair  the  obligation  of  contracts,     (p.   882.) 

CONSTITUTIONAL  LAW— Impairment  of  Obligations.— 
The  requirement  of  certain  new  steps  for  the  enforcement  of  a  de- 
mand, incidentally  resulting  in  a  reasonable  delay,  docs  not  worlc  an 
impairment  of  the  ol)]igation  of  contracts,     (p.  883.) 

CONSTITUTIONAL  LAW.— It  is  not  an  Impairment  of  the 
Obligation  of  a  contract  to  make  the  reniody  dependent  for  cortai!! 
steps  upon  the  performance  by  public  officers  of  their  duties,  (pp. 
884,  885.) 

CONSTITUTIONAL  LAW— Impairment  of  Obligation— Pro- 
cedure for  Presenting  Claims  Against  City.— The  obligation  of  con- 
tracts with  a  city  is  not  impaired  by  an  amendment  to  its   charter 

(870) 
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providi-ng  that  no  action  upon  a  claim  against  it  shall  be  maintained 
until  it  has  been  presented  to  the  city  council  for  allowance  and  dis- 
allowed in  whole  or  in  part,  either  by  aflfirinative  action  or  by  fail- 
ure to  pass  upon  it  for  sixty  days;  and  that  a  disallowance  shall  be 
final  and  conclusive  and  a  bar  to  any  action,  unless  within  twenty 
days  an  appeal  to  the  circuit  court  is  taken,  with  a  bond  for  costs 
to  be  approved  by  the  city  attorney  and  city  comptroller,  (pp.  872, 
885.) 

Appeal  by  the  plaintiiT  from  a  judgment  dismissinji  its  com- 
plaint, entered  on  sustaining  a  demurrer  thereto.  The  com- 
plaint alleged  the  making  of  a  contract  between  the  plaintiff 
and  defendant,  on  June  18,  1883,  for  pa}mient  to  the  plaintiff, 
quarterly,  of  a  certain  sum  for  supplying  the  water  to  hydrants 
for  city  purposes;  the  construction  of  watenvorks  hy  the  plain- 
tiff, in  compliance  with  that  contract,  on  or  before  October  1, 
188 J:;  and  the  refusal  of  the  city  to  pay  the  hydrant  rental 
earned  under  such  contract  for  the  quarter  ending  October  1, 
1898;  also  the  making  of  a  subsequent  contract,  on  August 
31  st,  for  the  payment  of  hydrant  rentals  on  certain  extensions, 
the  performance  thereof  hy  the  plaintiff,  and  the  refusal  of  the 
defendant  to  pay  the  hydrant  rental  thereon  for  the  same  quar- 
ter. 

Hooper  &  Hooper,  for  the  appellant, 

John  F.  Kluwin,  for  the  respondent. 

^^^  DODGE,  J.  The  only  assignment  of  error  argued  by 
appellant  is  that  the  court  erred  in  holding  that  the  charter  of 
the  city  of  Oshkosh  (Laws  1891,  c.  59)  did  not,  so  far  as  it 
relates  to  the  contract  of  June  18,  1883,  impair  the  obligation 
of  the  contract.  It  is  contended  that  said  charter  ^^^  does  so 
impais,  and  therefore  contravenes  section  12,  article  1,  of  the 
constitution  of  Wisconsin,  which  provides:  "Xo  bill  of  attainder, 
ex  post  facto  law,  nor  any  law  impairing  the  obligation  of  con- 
tract, shall  ever  be  passed.^' 

At  tlie  time  of  making  the  contract  of  June  18,  1883,  the 
city  of  Oshkosh  existed  and  operated  under  a  charter  kno^vul  as 
chapter  183  of  the  Laws  of  1883,  the  first  section  of  which  con- 
stituted it  "a  munieipal  corporation  by  the  name  of  the  city  of 
Oshkosh,  and  by  that  name  capable  of  suing  and  being  sued  in  all 
courts  of  law  and  equity.'^  That  charter  (sec,  1,  subc.  7)  provided 
that  moneys  '"shall  be  drawn  out  only  upon  the  order  of  the 
mayor  and  city  clerk,  duly  authorized  by  vote  of  the  coinuion 
council"';  and  by  section  10,  subchapter  7,  '"any  account  or  de- 
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mand  against  the  city,  before  acted  upon  or  paid,  the  council 
ma}^  require  the  sanie  to  be  verified  by  affidavit,  except  salaries 
and  amounts  previously  fixed  or  determined  by  law."  Except 
lor  these  restrictions  upon  the  payment  of  money,  the  city  of 
Oshkosh  was  subject  to  suits  upon  contract  liability  like  any 
other  person  or  corporation. 

In  1891  was  enacted  a  revised  charter  (Laws  1891,  c.  59) 
continuing  substantially  the  provisions  formerly  existing  in  the 
first  section  and  in  sections  1  and  10,  subchapter  7.  That  char- 
ter, however,  contained  a  subchapter  21.     It  provided: 

"Sec.  4.  ISTo  action  shall  be  maintained  by  any  person  against 
the  city  upon  any  claim  ot  demand  until  such  person  first  shall 
have  presented  his  claim  or  demand  to  tlie  common  council  for 
allowance,  and  the  same  shall  have  been  disallowed  in  whole 
or  in  part;  provided,  that  the  failure  of  such  common  council 
to  pass  upon  such  claim  within  sixty  days  after  the  presentation 
of  such  claim  shall  be  deemed  a  disallowance  thereof. 

"Sec.  5.  The  determination  of  the  common  council  disallow- 
ing in  whole  or  in  part  any  claim  shall  be  final  and  conclusive, 
and  a  bar  to  any  action  in  any  court  founded  on  such  claim, 
unless  an  appeal  shall  be  taken  from  the  decision  of  such  com- 
mon council  as  in  this  act  provided." 

'^^^  Section  6  provided  for  the  appeal  in  case  of  disallowance 
in  Avhole  or  in  part,  to  be  accomplished  by  serving  a  Avritten 
notice  of  the  appeal  on  the  city  clerk  within  twenty  days  after 
the  disallowance  of  the  claim,  and  by  executing  a  bond  to  the 
city  in  the  sum  of  one  hundred  and  fifty  dollars,  with  two  sure- 
ties, to  be  approved  by  the  city  attorney  and  comptroller,  condi- 
tioned for  the  faithful  prosecution  of  the  appeal  and  payment 
of  costs;  whereupon  the  clerk  is  required  to  transmit  the  de- 
cision and  a  brief  statement  of  the  proceedings  and  all  papers 
to  the  clerk  of  the  circuit  court  of  the  county,  where  "such  case 
shall  bo  entered,  tried,  and  determined  in  the  same  manner  as 
cases  originally  commenced  in  said  court,"  costs  to  be  recovered 
by  plaintifi:  in  case  of  an  increase  in  the  recovery. 

This  amendment  of  the  charter  of  Oshkosh  was  but  one  of 
many  such  amendments  to  city  cliarters  occurring  at  about  that 
time,  significant  of  a  m_arked  change  of  legislative  policy  with 
reference  to  enforcement  of  money  demands  against  cities. 
That  policy  was  signified  by  its  adoption  in  the  general  city 
charter  promulgated  by  the  legislature  of  1889  for  cities  there- 
after to  be  organized.  That  policy  has  been  considered  by  this 
court  in  a  series  of  decisions,  which  it  is  believed  have  fully 
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recognized  and  emphasized  it.  We  have  held  that  the  prelim- 
inary steps  are  jurisdictional,  and  that  unless  complied  with 
the  court  fails  to  acquire  jurisdiction  of  the  subject  matter; 
that  the  various  steps  are  mandatory,  and  cannot  be  waived  by 
the  officers  of  the  city,  nor  can  jurisdiction  be  conferred  by  such 
officers  (Telford  v.  Ashland,  100  Wis.  238,  76  ^.  W.  1006; 
Oshkosh  W.  W.  Co.  v.  Oshkosh,  106  Wis.  83,  81  N.  W.  1040)  ; 
that  the  bond  cannot  be  amended  nor  a  new  bond  given  after 
the  expiration  of  the  twenty  days :  Oshkosh  W.  W.  Co.  v.  Osh- 
kosh, 106  Wis.  83,  81  N.  W.  1040. 

It  is,  of  course,  obvious  that  the  amendment  of  the  charter 
does  not  expressly  and  directly  affect  the  obligation  of  anv  ex- 
isting contracts.  It  is  a  change  of  the  law  regulating  ^^^  the 
remedy,  and  obviously,  too,  with  only  that  purpose  in  view. 
The  question,  therefore,  which  is  presented  before  us,  is  whether, 
as  to  claims  which  have  not  been  allowed  by  the  council  (for 
there  is  no  allegation  that  this  has  been  allowed),  the  change  in 
the  methods  open  to  a  creditor  of  the  city  for  the  adjudication 
and  recovery  of  such  claim  is  such  that,  although  acting  di- 
rectly only  on  the  remedy,  it  necessarily  impairs  the  obligation 
of  the  contract  itself. 

We  here  enter  a  field  redundant  of  learned  discussion,  philos- 
ophy, and  decision,  in  which,  as  remarked  by  Mr.  Justice  Shira;-;, 
the  very  frequency  of  decision  would  appear  to  have  rendered  it 
difficult  to  apply  the  result  of  the  court's  deliberations  to  new 
cases,  differing  somewhat  in  their  facts  from  those  previously 
considered:  Barnitz  v.  Beverly,  163  U.  S.  121,  16  Sup.  Ct. 
Kep.  1043.  Se\'eral  general  propositions  are,  however,  settled 
so  as  to  require  in  new  cases  merely  their  application.  First 
and  most  primary  among  these  is  that  an  act  which  in  any  de- 
gree, no  matter  how  slightly,  modifies  the  obligation  of  the 
contract  by  attempting  to  relieve  the  one  party  from  any  duty 
by  the  contract  assumed,  is  repugnant  to  the  constitutional  pro- 
hibition. This  rule  applies  to  "legislation  Avhich  affects  the 
contract  directly,  and  not  incidentally,  or  only  by  consequence" : 
Von  Hoffman  v.  Quincy,  4  Wall.  553.  Another  general  rule 
early  established  is  that  over  mere  remedial  procedure  tlie 
power  of  the  legislature  is  absolute;  that  laws  regulating  it  in- 
voke so  much  the  consideration  of  public  convenience  and  wel- 
fare that  individuals  cannot  be  conceded  vested  rights  therein. 
For  example,  it  would  be  intolerable  that  new  laws  regulat- 
ing place  or  frequency  of  the  sitting  of  courts  could  not  be 
enacted  and  be  effective  generally,  even  as  to  pre-existing  rights 


874  American  State  Reports,  Vol.  95.     [Wisconsin. 

of  individuals,  although  remotely  they  affect  those  rights  by 
adding  inconvenience  or  delay  to  their  enforcement, 

^^^  It  is  obvious,  however,  that  rights,  whether  contractual 
or  other,  are  so  dependent  for  their  value  upon  the  means  of 
enforcing  them  that  for  all  practical  purposes  their  extinc- 
tion may  be  accomplished  by  laws  which,  in  form,  affect  only 
the  remedy.  It  matters  little  whether  it  be  enacted  that  cer- 
tain debts  are  extinguished  or  merely  that  they  shall  not  be 
enforceable  in  any  forum.  In  either  case  the  legally  binding 
obligation  to  pay  is  destroyed.  One  of  the  best  actual  illus- 
trations of  such  a  result  is  exhibited  by  Cornell  v.  Hichens,  11 
"Wis.  368,  where  was  considered  an  enactment  that  in  any  suit 
on  negotiable  bonds  and  mortgages  given  to  a  railway  company, 
although  brought  by  an  innocent  holder  for  value,  the  defend- 
ant might  answer,  alleging  misrepresentation  in  procurement 
or  want  of  consideration;  that  such  issue  should  then  be  tried 
by  a  jury;  and  that,  if  the  jury  found  such  fact  to  exist,  judg- 
ment should  be  entered  for  the  defendant.  That  law  osten- 
Bibly  regulated  the  remedy  only,  the  pleadings  and  procedure 
in  the  course  of  a  suit,  but  its  direct  and  obvious  intention  and 
result  was  to  absolve  the  defendant  from  his  promise,  by  law 
embodied  in  the  negotiable  bond,  that  he  would  pay  the  amount 
to  any  bona  fide  holder,  even  though  it  had  been  obtained  from 
him  by  misrepresentation  or  without  consideration — a  result 
prohibited  by  the  constitution. 

In  attempted  recognition  both  of  the  necessity  for  freedom 
of  general  legislation  as  to  remedies  and  procedure  and  of 
the  constitutional  inviolability  of  the  obligation  of  contracts, 
the  courts  early  sought  middle  ground  on  whicli  Ijoth  rights 
might  be  protected.  In  Wisconsin,  the  limits  of  that  middle 
ground  have  received  definition  in  a  multitude  of  cases,  im- 
jjortant  among  which  are  the  following:  Lightfoot  v.  Cole, 
1  Wis.  2G,  33;  Yon  Baumbach  v.  Bade,  9  Wis.  559,  7G  Am. 
Dec.  283;  Starkweather  v.  Hawcs,  10  Wis.  125;  Cornell  v. 
Hichens,  11  Wis.  3G8;  Streubel  v.  Milwaukee  etc.  E.  E.  Co., 
12  Wis.  67;  Oatman  v.  Bond,  15  Wis.  20;  State  v.  Common 
Council  ^^^  of  Madison,  15  Wis.  30;  Paine  v.  Woodwortli,  15 
Wis.  298;  Ilasbrouck  v.  Shipman,  16  Wis.  296;  Selsby  v.  Bed- 
Ion,  19  Wis.  17;  Nelson  v.  Eountree,  23  Wis.  367;  Sydnor  v. 
Palmer,  32  Wis.  406,  410;  Northwestern  Mut.  Life  Ins.  Co. 
V.  Xeeves,  46  Wis.  147,  49  N.  W.  832;  Lee  v.  Buckheit,  49 
Wis.  54,  4  X.  W.  1077;  Eoscnthal  v.  Wehe,  58  Wis.  621,  17  X. 
W.  318;  Hall  v.  Banks,  79  Wis.  229,  48  N.  W.  385;  Second 
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Ward  Sav.  Bank  v.  Scliranck,  97  Wis.  250,  73  X.  W.  31;  Tcnin- 
sular  etc.  Works  v.  Union  etc.  Co.,  100  Wis.  488,  G9  Am.  St. 
L'ep.  93-4,  7G  N.  W.  359;  Eau  Claire  Xat.  Bank  v.  Macauley, 
101  Wis.  304,  77  X.  W.  176. 

In  Lightfoot  v.  Cole,  1  Wis.  26,  34,  in  discnssing  a  statute 
which  aholished.  the  pre-existing  common-law  and  equitable 
suits  on  claims  against  insolvent  estates,  and  substituted  in 
hen  a  presentation  and  hearing  before  coramissioners  appointed 
by  probate  court,  this  court,  by  Crawford,  J.,  declared :  "It 
was  entirely  within  the  control  of  the  legislature  to  prcscriljo 
and  modify  the  remedies  which  might  be  pursued  in  the  courts 
of  the  territory,  and  to  provide  one  particular  manner  of  pro- 
ceeding, to  the  exclusion  of  others,  so  long  as  some  specific 
remedy  was  preserved." 

The  saibjoct  received  more  thorough  consideration  in  A^on 
Baumbacli  v.  Bade,  9  Wis.  559,  76  Am.  Dec.  283,  where  was 
presented  a  law  providing  that,  in  suits  to  foreclose  mortgages, 
defendant  should  have  six  months  to  answer  before  default, 
instead  of  twenty  days,  and  that  notice  of  sale  should  be  pub- 
lished six  months,  instead  of  six  weeks,  as  theretofore  required. 
The  rule  under  consideration  was  there  laid  down  (page  577) 
by  Dixon,  C.  J.,  as  follows:  "It  being  determined  that  the 
remedy,  or  laws  for  enforcement  of  a  contract  existing  at 
the  time  it  is  mad'o,  enter  into  it  and  form  a  part  of  its  obli- 
gation, it  might  perhaps  be  supposed  that  any  repeal,  change, 
or  amendment  of  such  remedy,  or  laws  which  in  any  manner 
delayed  or  rendered  the  enforcement  of  the  contract  less  com- 
plete and  effectual,  would  be  unconstitutional  and  void.  But 
such  is  not  the  case.  All  the  authorities  agree  that  it  is  within 
the  power  of  the  legislature  to  repeal,  -^"*  amend,  change,  or 
modify  the  laws  governing  proceedings  in  courts,  both  as  to 
past  and  future  contracts,  so  that  they  leave  the  parties  a  sul)- 
stantial  remedy,  according  to  the  course  of  Justice  as  it  existed 
at  the  time  the  contract  was  made."  The  court  also  adopted 
the  following  language  from  Bronson  v.  Kinzie,  1  How.  311  : 
"Although  a  new  remedy  may  be  deemed  less  convenient  than 
the  old  one,  and  may  in  some  degree  render  the  recovery  of 
debts  more  tardy  and  difficult,  yet  it  will  not  follow  that  the 
law  is  unconstitutional.  \^^iatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will  of  the  state,  pro- 
vided the  alteration  does  not  impair  the  obligation  of  the 
contract.  But,  if  that  effect  is  produce^d,  it  is  immaterial 
whether  it  is  done  by  acting  on  tlie  remedy,  or  directly  on  the 
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contract  itself.  In  cither  case,  it  is  prohibited  by  the  constitu- 
tion." 

This  subject  received  renewed  careful  attention  in  the  re- 
cent cases  of  Second  Ward  Sav.  Bank  v.  Schranck,  97  Wis. 
250,  73  N.  W.  31,  and  Peninsular  etc.  Works  v.  Union  etc.  Co., 
100  Wis.  488.  69  Am.  St.  Rep.  934,  76  N.  w.  359,  where  the 
rule  of  Von  Baumbach  v.  Bade,  9  Wis.  559,  was  substantially 
reasserted,  it  being  said  in  elucidation  thereof  by  Pinney,  J. : 
*'Any  legislation,  though  acting  merely  on  the  remedy,  that 
substantially  impairs  or  lessens  the  value  of  a  contract,  is  for- 
bidden by  the  constitution,  and  therefore  void." 

The  latest  declaration  of  the  rule  on  this  subject  by  the 
supreme  court  of  the  United  States  is  found  in  McCullough 
V.  Virginia,  172  U.  S.  102,  124,  19  Sup.  Ct.  Rep.  142,  as  fol- 
lows :  "It  is  equally  well  settled  that  changes  in  the  forms  of 
action  and  modes  of  proceeding  do  not  amount  to  an  impair- 
ment of  the  obligations  of  a  contract,  if  any  adequate  and 
efficacious  remedy  be  left." 

It  is  conceived  that  the  various  forms  of  expression  adopted 
are  intended  to  express  the  same  idea,  namely,  that,  if  neither 
party  is  relieved  from  performing  anything  of  that  which  he 
obliged  himself  to  do,  the  obligations  of  the  contract  are  ^^^ 
not  impaired;  but,  if  he  be  absolved  from  performing  any  of 
those  things,  such  obligations  are  impaired,  whether  the  ab- 
solution is  accomplished  directly  and  expre-sly,  or  indirectly 
and  only  as  a  result  of  some  modification  of  the  legal  pro- 
cex?dings  for  enforcement.  As  the  subject  is  in  every  case  an 
important  one,  and  as  the  attempts  of  different  ■writers  and 
jurists  to  express  the  true  rule  thereon  do  not  entirely  agree, 
and,  at  best,  seem  to  be  capable  of  different  interpretations, 
it  has  seemed  to  me  advisable,  even  at  the  expense  of  consider- 
able space,  to  bring  together  the  concrete  instances  of  applica- 
tion of  that  rule  by  this  court  and  by  the  supreme  court  of 
the  United  States,  which  is,  of  course,  the  ultimate  authority. 
The  folloAving  are  substantially  all  of  the  important  cases  in 
this  court,  and  the  most  typical  of  those  in  the  United  States 
supreme  court,  wdiich  are  valuable  illustrations  under  the  rule 
we  are  now  considering: 

A  statute  cutting  off  ordinary  and  common-law  proceedings 
previously  existing  for  enforcement  of  claims  against  executors 
when  the  estate  was  insolvent,  and  prescribing  a  special  reinedy 
by  presentation  and  proof  before  commissioners  of  tiie  probate 
court,  and  ratable  sharing  in  the  assets,  held  within  the  power 
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of  the  legislature  because  some  specific  remedy  was  preserved : 
Lightfoot  V.  Cole,  1  Wis.  26. 

An  act  changing  the  time  for  answer  and  default  from  twenty 
days  to  six  months  in  foreclosure  actions,  and  changing  notice 
of  sale  from  six  weeks  to  six  months,  held  not  to  impair  the 
obligation  of  pre-existing  mortgages:  Yon  Baumbach  v.  Bade, 
9  Wis.  559,  76  Am.  Dec.  283. 

The  same  act  held  applicable  to  sales  under  pre-xisting 
judgments,  and  sustained:  Starkweather  v.  Hawes,  10  Wis.  125. 

A  law  giving  a  laborer  for  railroad  contractors  right  of  re- 
covery against  the  company,  amended  after  performance  of 
^^'  work  so  as  to  take  away  that  right,  held  not  to  impair  the 
contract  of  indebtedness  between  the  laborer  and  his  employer, 
but  merely  to  take  away  one  of  two  remedies,  leaving  still 
an  adequate  remedy  against  his  debtor.  On  rehearing,  it  was 
concluded  that  the  earlier  statute  created  a  contract  between 
the  laborer  and  the  railroad  company,  and  the  obligation  of 
such  contract  was  by  the  later  act  impaired  because  the  only 
remedy  was  destroyed:  Streubel  v.  Milwaukee  etc.  E.  K.  Co., 
12  Wis.  67. 

Change  of  procedure  in  method  of  acquiring  and  enforc- 
ing log  liens  not  unconstitutional,  as  applied  to  existing  claims: 
Paine  v.  Woodworth,  15  Wis.  298. 

Statute  validating  executions  under  justice  of  the  peace  judg- 
ments held  constitutional:  Selsby  v.  Eedlon,  19  Wis.  17. 

A  statute  enacted  after  a  judgment  in  ejectment,  taking 
away  the  pre-existing  right  of  course  to  a  motion  and  order 
for  a  new  trial,  held  matter  of  remedy  only  and  valid:  Sydnar 
V.  Palmer,  32  Wis.  406. 

Change  of  procedure  for  foreclosure  of  mortgages,  wdiereby, 
instead  of  an  immediate  personal  judgment,  to  be  followed 
by  an  immediate  sale  subject  to  one  year's  redemption,  there 
was  only  permitted  a  judgment  postponing  the  sale  for  one 
}'ear,  and  allowing  a  personal  judgment  only  for  the  deficiency 
to  be  ascertained  after  such  sale,  held  to  merely  regulate  the 
remedy  and  not  impair  obligations  of  the  mortgage:  Xorth- 
western  etc.  Ins.  Co.  v.  Xeeves,  46  Wis.   147,  49  X.   W.   832. 

A  statute  imposing  additional  terms  on  change  of  venue, 
held  goes  only  to  remedy,  affects  pre-existing  actions,  and 
not  unconstitutional :  Lee  v.  Buckheit,  49  Wis.  54,  4  X.  W. 
1077. 

Change  of  practice  as  to  mechanics'  lien  from  law  to  equity, 
with   substantial  alteration   as  to   form   of   judgment,   method 


878  AMEiacA>s"  State  KeportS;  A'ol.  95.     [Wisconsin, 

of  sale,  etc.  (I'ev.  Stats.  1878,  c.  1-13),  held  applicable  to  pre-ex- 
isting claims.  Constitutionality  apparently  never  qnestioned: 
George  v.  Everhardt,  57  Wis.  397,  15  N.  W.  387. 

Existing  law  made  validity  of  attachment  depend  on  suffi- 
ciency ^^^  of  accompanying  affidavit.  Suhsequent  statute  per- 
mitting attachment  to  stand  on  amended  affidavit  afterward 
filed,  held  remedial  only,  and  to  apply  to  pre-existing  con- 
tracts and  suits:  Rosenthal  v.  Wehe,  58 "Wis.  621,  17  K  W. 
318. 

Abolition  of  imprisonment  for  del^t  held  no  impairment  of 
contract :  Sturges  v.  Crowninshield,  4  Wheat.  122 ;  Penniman's 
Case,   103  U.   S.   714. 

Eeasonable  additional  exemptions  from  execution  do  not 
impair  obligation  of  contract:  Bro\\'nson  v.  Kinzie,  1  How.  311, 
and  Edwards  v.  Kearzey,  96  U.  S.  595,  604  (opinions  Hunt 
and  Clifford,  JJ. ;  contra,  Swayne,  J.). 

Statute  changing  the  law,  by  requiring  that  suit  on  notes 
owned  by  banks  be  brought  in  the  name  of  the  cashier,  does 
not  impair  the  obligation  of  contracts:  Crawford  v.  Branch 
Bank,  7  How.  279. 

Existing  law  as  to  sale  of  decedent's  real  estate  required  it 
to  be  at  public,  open  sale,  on  full  notice,  and  new  law  author- 
ized a  private  sale  under  direction  and  approval  of  the  court. 
Held,  no  impairment  of  existing  contracts  between  estate  and 
its  creditors:  Florentine  v.  Barton,  2  Wall.  210. 

Imposing  a  notice  as  a  condition  of  taking  out  tax  deed  held 
no  impairment  of  contract  embodied  in  the  certificate:  Cur- 
tis V.  Whitney,  13  Wall.  68,  affirming  Curtis  v.  Morrow,  2.4 
Wis.  664. 

Where  charter  of  corporation  required  service  of  process  on 
its  president,  a  subsequent  statute  authorizing  service  on  other 
officers  held  not  to  impair  the  contract:  Railroad  Co.  v.  Hecht, 
95  U.   S.   168. 

Statutes  of  limitation,  provided  reasonable  time  is  allowed 
for  commencement  of  suit:  Terry  v.  Anderson,  95  U.  S.  628: 
Koshkonong  v.  Burton,  104  U.  S.  668 ;  Mitchell  v.  Clark,  110 
U.  S.  633,  4  Sup.  Ct.  Rep.  312 ;  Relyea  v.  Tomahawk  etc.  Co., 
102  Wis.  301,  72  Am.  St.  Rep.  878,  "78  N.  W.  412. 

Under  pre-existing  law,  state  bank  bills  were  made  receiv- 
able for  taxes.  Taxpayer  could  compel  receipt  by  mandamus, 
or  have  other  common-law  remedies.  Xew  law  '^^^  prohibited 
their  receipt,  and  also  prohibited  any  process  to  compel  it,  and 
denied  all  remed}',  except  to  allow  payment  under  protest  after 
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tendering  the  bank  bills,  and  a  suit  substantially  against  the 
state  to  recover  back,  the  judgment  to  be  enforceable  only  bv 
entitling  claimant  to  a  comptroller's  warrant,  payable  ^lien 
funds  were  in  state  treasury.  Held  that,  an  adequate  remedy 
being  given,  there  was  no  impairment  of  the  obligations  of  the 
contract  resulting  from  the  cutting  off  of  the  former  existinfj 
remedies :  Tennessee  v.  Sneed,  96  U.  S.  69 ;  Antoni  v.  Green- 
how,  107  U.  S.  769,  2  Sup.  Ct.  Kep.  91;  McCullough  v,  Vir- 
ginia, 172  U.  S.  102,  124,  19  Sup.  Ct.  Eep.  134. 

Nor  did  impairment  result  from  a  later  statute  repealing 
that  above  mentioned,  whereby  the  existing  remedy  of  suit 
against  the  state  was  taken  away,  and  common-law  remedies 
revived :  McCullough  v.  Virginia,  172  U.  S.  102 ,  19  Sup.  Ct. 
Eep.  134. 

A  statute  subsequent  to  the  issue  of  bonds  prohibited  man- 
damus or  other  process  against  individual  officers  of  a  city 
to  enforce  judgment,  and  also  prohibited  execution,  and  sub- 
stituted as  the  sole  remedy  a  registration  of  the  judgment, 
accompanied  by  a  duty  on  the  city  officers  to  pay  out  of  first 
available  money.  Held,  adequate  remedy  for  enforcement  of 
pre-existing  debts,  and  not  unconstitutional,  reserving  power 
of  court  to  compel  city  to  provide  money  if  it  failed  to  do  so 
in  the  next  succeeding  tax  levy:  Louisiana  v.  Xew  Orleans, 
102  U.  S.  203. 

Under  pre-existing  law  of  Louisiana,  minors,  etc.,  had  tacit 
mortgages  on  the  property  of  their  guardians  and  tutors.  A 
subsequent  act  denied  validity  to  such  tacit  mortgage^  unless 
registered,  allowing  less  than  a  year  for  registration  of  existing 
ones.  Held,  valid  for  the  reason  that  it  left  an  adeqiiate 
remedy:  A'ance  v.  Vance,  108  U.  S.  514,  518,  2  Sup.  Ct.  Eep. 
854. 

Law  authorizing  service  of  process  on  mayor  or  clerk  inay 
be  changed  to  require  service  on  the  mayor  without  impairing 
obligation  of  prior  contracts:  Perkins  v.  Watertown_,  5  Si-^^s. 
320,  Fed.  Cas.  No.  10,991. 

^^^  Chapter  49  of  the  Laws  of  1858  made  fraud  in  procur- 
ing railroad  farm  mortgages  or  want  of  consideration  an  ab- 
solute defense  in  suit,  even  by  an  innocent  holder  for  value. 
Held,  to  impair  the  obligation  of  the  contract:  Cornell  v. 
Hichens,  11  Wis.  368. 

Chapter  88  of  the  Laws  of  1861  greatly  modified  the  remedy 
upon  farm  mortgages  to  corporations.  It  required  security  for 
costs;   deprived  parties   of    trial  before    court,   substituting  a 


SSO  American  State  Eeports,  Vol.  95.     [Wisconsin, 

referee,  with  extremely  dilatory  procedure  before  him;  gave 
intermediate  appeal  on  rulings  as  to  evidence,  with  stay;  ex- 
tended the  time  for  appeal  four  years,  with  stay  meanwhile, 
apparently  without  bond;  provided  that  no  title  should  be  ac- 
quired on  the  sale  under  any  judgment  until  that  time  for  ap- 
peal expired;  provided  that  such  sale  should  be  of  no  effect 
in  case  of  reversal;  denied  the  right  to  any  deficiency  judg- 
ment; denied  plaintiff  right  of  appeal  until  he  had  paid  all 
costs;  required  suit  on  the  note  or  bond  alone  to  be  in  the 
county  where  the  mortgaged  premises  were  situated;  declared 
that  the  plaintiff  should  be  deemed  to  hold  the  security  prima 
facie  with  full  notice  of  all  equities ;  stayed  all  sales  under  power 
of  sale  in  the  mortgage,  in  case  misrepresentation  or  want  of 
consideration  were  alleged,  until  such  issue  should  be  finally 
determined;  and  deprived  the  plaintiff  of  all  other  remedies 
except  those  specified  in  the  chapter.  This  act  was  held  to 
so  burden  the  remedy  as  to  impair  the  obligation  of  the  con- 
tract. The  court  said  that  several  of  the  detailed  provisions, 
taken  alone — as,  for  example,  the  requirement  of  security  for 
costs — would  not  of  themselves  have  that  effect,  but  that  the 
purpose  of  the  act  was  so  obviously  to  embarrass,  restrict,  and 
postpone  the  enforcement  of  these  mortgages  according  to  their 
terms  that  it  must  be  held  void :  Oatman  v.  Bond,  15  Wis.  20. 

A  law  authorizing  the  issue  of  certain  city  bonds  required 
the  levy  of  a  tax  to  meet  the  same.  A  subsequent  act  pro- 
hibited ^^*  the  city  from  raising  any  taxes,  except  for  each 
year's  interest  as  it  accrued.  Held,  unconstitutional  so  far 
as  it  prohibited  a  tax  to  meet  judgments  on  previously  de- 
faulted interest:  State  v.  Common  Council  of  Madison,  15  Wis. 
30. 

Suspension  of  all  process  against  volunteers  "during  ser- 
vice" held  to  impair  the  obligation  of  the  contract  because  it 
deprived  the  creditor  of  all  remedy  for  an  indefinite  period — • 
as  the  court  said,  '"five,  ten,  or  twenty  years":  Hasbrouck  v. 
Shipman,  16  Wis.  296.  The  contrary  has  been  held  in  other 
states,  where  the  suspension  was  not  indefinite:  McCormick  v. 
Kusch,  15  Iowa,  127;  Breitenbach  v.  Bush,  41  Pa.  St.  313,  84 
Am.  Dec.  442;  Clark  v.  Martin,  49  Pa.  St.  299. 

Statute  making  order  of  publication  proof  of  sufficiency  of 
grounds  therefor  held  no  constitutional  as  applied  to  pre-ex- 
istino-  void  judgments:  Nelson  v.  Rountree,  23  Wis.  367. 

Statute  giving  subcontractor's  lien  limited  by  the  amount 
of  the  owner's  debt  to  the  contractor,  changed  to  make  owner 
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liable  without  limit,  held  to  modify  the  ol)li;ration  of  existing 
contract  between  owner  and  building  contractor,  and  therefore 
unconstitutional :  Hall  v.  Banks,  79  Wis.  229,  48  X.  W.  385. 

Statute  giving  debtor  power  to  vacate  the  lien  of  an  exe- 
cution or  attachment  by  making  assignment  within  ten  days 
thereafter  impairs  obligation  of  existing  contracts  and  is  un- 
constitutional: Second  Ward  Sav.  Bank  v.  Schranck,  97  Wis. 
250.  73  N".  W.  31;  Peninsular  etc.  Works  v.  Union  etc.  Co., 
100  Wis.  488,  69  Am.  St.  Rep.  934.  7G  K  W.  359 ;  Eau  Claire 
Nat.  Bank  v.  Macauley,  101  Wis.  304,  77  N.  W.  176. 

Statute  prohibiting  sale,  under  power  contained  in  a  mort- 
gage, for  less  than  two-thirds  of  an  appraisal,  and  giving  one 
year  for  redemption,  held  to  impair  the  obligation:  Bronson 
V.   Ivinzie,   1   How.   311. 

Law  staying  execution  of  a  judgment  or  enforcement  of 
a  contract  impairs  the  obligation:  Barnitz  v.  Beverly,  163  U. 
S.  118,  16  Sup.  Ct.  Eep.  1042,  and  cases  there  cited. 

^""  Laws  requiring  that  negotiable  coupons  from  existing 
state  bonds  must,  before  receipt  for  taxes,  be  accompanied  by 
principal  bond, -and  that  their  genuineness  be  established  with- 
out expert  evidence,  held  to  impair  obligation.  Production 
of  principal  bond  inconsistent  with  contracted  negotiability  of 
separate  coupons.  Expert  evidence  only  way  to  prove  genuine- 
ness of  printed  coupons,  and  its  exclusion  worked  complete 
repudiation.  Intent  to  repudiate  the  coupons  was  obvious,  and 
provisions  only  parts  of  general  scheme:  McGahey  v.  Virginia, 
135  U.  S.  685,  10  Sup.  Ct.  Eep.  972. 

In  the  light  of  tlie  general  rules  on  the  subject,  and  the  fore- 
going illustrations  of  their  application,  we  turn  to  an  exami- 
nation of  the  changes  in  procedure  for  enforcement  of  claims 
not  allowed  by  the  council,  accomplished  by  amendment  of 
defendant's  charter.  Under  the  former  law,  jurisdiction  of 
the  court  could  be  invoked  by  service  of  summons,  which,  if 
accompanied  by  complaint,  the  city  must  answer  within  twenty 
days,  except  for  extension  of  time  in  discretion  of  court.  De- 
fects in  summons  or  service  thereof  could  be  waived  by  volun- 
tary appearance.  Mistakes  in  procedure  whereby  plaintiff 
failed  of  hearing  on  the  merits  usually  worked  only  nonsuit, 
and  he  might  sue  again,  subject  only  to  statute  of  limitations. 
In  contrast  with  this  procedure,  it  is  pointed  out  that  under 
the  charter  of  1891  the  plaintiff,  before  invoking  jurisdiction 
of  any  court,  must  file  his  claim  with  the  city  clerk,  and  must 
await  examination  by  the  comptroller,  and  action  of  the  coun- 
Am.    St.    Eep.,    Vol.    95—56 
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cil  disallowing  it,  which  may  postpone  him  sixty  days,  instead 
of  twenty.  Further,  in  order  to  reach  a  judicial  forum,  he 
must  give  security  for  costs  in  a  form  prescrihed  hy  law,  and 
with  sufficient  sureties.  He  must  obtain  approval  of  the  sure- 
ties by  the  city  attorney  and'  comptroller.  Practically,  he  must 
do  this  within  twenty  days,  appellant  contends;  for,  if  a  new 
bond  be  rendered  necessary  by  a  disapproval,  that  must  be  filed 
within  that  period  from  the  ^^^  disallowance  of  the  claim.  No 
method  for  coercing  the  action  of  these  officers  is  expressly 
provided.  Appellant  also  suggests  the  possible  absence  of 
either,  casual  or  intentional,  as  a  contingency  burdening  a 
claimant's  chances  of  reaching  the  court.  Lastly  and  most 
urgently,  counsel  dwells  on  the  asserted  inability  to  correct 
any  mistakes  by  amendment,  and  on  the  fatal  effect  of  any 
such  mistakes,  not  only  on  the  action,  but  upon  the  cause  of 
action  as  well. 

Some  of  these  changes  are  too  immaterial  to  require  ex- 
tended comment.  Service  of  notice  of  appeal  on  the  city  clerk 
in  lieu  of  service  of  summons  on  the  mayor  is  so.  Xor  are 
we  impressed  with  the  importance  of  the  asserted  inability  of 
a  claimant  to  cure  defects  in  procedure  by  amendment.  It 
can  hardly  be  said  that  there  is  any  vested  right  to  make  mis- 
takes. A  variance  of  policy  as  to  liberality  in  permitting 
amendment  cannot  be  said  to  impair  the  obligation  of  any  con- 
tract. A  law  permitting  amendment  of  attachment  affidavit 
has  been  held  valid  as  to  existing  contracts  and  actions:  Eosen- 
thal  V.  Wehe,  58  Wis.  G31,  17  N.  W.  318.  Why  not  the  con- 
verse? The  fact  that  a  failure  to  obtain  judgment  by  reason 
of  errors  in  procedure  or  lack  of  proof,  which  in  ordinary  prac- 
tice would  result  only  in  nonsuit,  leaves  claimant  barred  of 
his  claim,  no  more  afEects  the  obligation  than  does  a  statute 
of  limitations  leaving  reasonable  time  to  sue,  but  expiring 
before  the  defectiveness  of  an  attempted  suit  is  discovered. 
It  certainly  conies  no  nearer  such  obligation  than  does  an  act 
taking  away  one's  right  to  a  second  trial  as  of  course  after  a 
judgment  in  ejectment:  Sydnor  v.  Palmer,  33  Wis.  40G. 

Perhaps  the  most  cogent  of  appellant's  objections  to  the 
new  procedure,  is  that  there  is  a  period  of  suspension  of  his 
right  to  sue,  resulting  from  the  requirement  that  lie  must 
first  present  his  claim  to  the  council  and  await  its  disallow- 
ance. It  is  by  no  means  certain  that  such  obstacle  is  a  new 
one.  It  has  been  held  that  the  statute  ^-^^  (Eev.  Stats.  ]S.j8,  c. 
15,  sees.   79,   80),  requiring  claims   to  be  presented  to  town 
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boards  of  audit  before  thc}^  could  be  paid,  impliedly  prohibited 
suit  until  that  had  been  done:   Putnam  v.   Eubicon,  32  Wis. 
498.     That  statute  is  not  very  obviously  distinguishable  from 
the  requirements  of  the  Oskosh  charter  of  1883,  cither  in  the 
procedure  indicated   or  the   legislative  purpose  to  be  accom^ 
plished.     It  is  not,   however,   necessary  to   decide  upon   their 
identity  at  this  time.     It  will  be  observed  that  while  uncon- 
stitutionality  has   been   ascribed  to   legislation   which   directly 
postponed  the  ultimate  acts  for  the  enforcement  of  a  contract 
right,  as  by  stapng  execution  or  creating  or  extending  period 
of  redemption  from  judicial  sales  (Barnitz  v.  Beverly,  163  U. 
S.  118,  IG  Sup.  Ct.  Kep.  1043),  no  case  has  been  cited  to  us, 
and  none  discovered,  where  reasonable  delay,  resulting  incident- 
ally from  the  requirement  of  certain  new  steps  in  procedure, 
or  from  enlargement  of  time  for  taking  such  steps,  has  been 
held  fatal,  provided  such  legislation  did  not  clearly  appear  to 
be  in  bad  faith  and  for  the  purpose  of  defeating  or  impairing 
the  very  obligations  of  the  contract.     On  the  other  hand,  such 
modifications    of   proceedings   imposing   either   increased    bur- 
dens   or  increased    time    have    been    recognized  as    legitimate 
exercise  of  legislative  power  over  remedies  and  procedure:  Von 
Baumbach  v.  Bade,  9  Wis.  559,  76  Am.  Dec.  283 ;  Starkweather 
V.  Hawes,  10  Wis.  125 ;  I^e  v.  Buckheit,  49  Wis.  54,  4  N.  W. 
1077;  Kelyea  v.  Tomahawk  etc.  Co.,  102  Wis.  301,  72  Am.  St. 
Eep.  878.' 78  X.  w.    412;  Vance    v.    Vance,    108    TJ.  S.    514, 
2     Sup.     Ct.    Eep.     851;    Clark    v.    Martin,   49    Pa.    St.    299. 
In  addition  to    these    instances,  it    is    worthy  of    note  that 
very    many     such   enactments   have    been     enforced    without 
challenge,   some  of    them    since    very    early    days,  thus  add- 
ing the   tacit   consensus   of   legislature,   courts,   and   the   pro- 
fession to  a  construction  of    the  constitution    which  permits 
them.     Among  such  may  be  noted  the  adoption,  with  reference 
to   claims  against   counties,   of  the   same  policy  as  that   with 
reference  to  cities,  now  complained  of  (Stats.  1898,  sees.  676, 
C82,  683)  ;  the  postponement  of  suits  against  towns  until  after 
presentation  --"*  and   consideration   of   claim    (sec.    82 i)  ;   the 
stay  laws  for  purposes  of  reassessments    (see.   1210b;  Plumer 
v.  Marathon  Co.,  46  Wis.  163,  50  N.  W.  416)  ;  and  many  others. 
The    requirement    that    before    invoking    judicial    action     the 
claimant  must  submit  his  claim  to  consideration  of  the  com- 
mon council  is  not  a  serious  burden  upon  him.     In  practical 
afTnirs  the  instances  are  rare,  if  not  unknown,  that  a  claimant 
commences  suit  until  he  has  first  invited  payment  without  suit. 
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The  efTect  of  the  charter  of  1891  is  to  limit,  not  enlarge,  the 
period  necessary  to  constitute  a  demand  and  refusal  of  payment. 
In  the  matter  of  demands  against  municipalities  the  impor- 
tance of  momentary  opportunity  to  sue  is  far  less  than  with 
individual  debtors,  who  during  even  a  few  days  may  by  trans- 
fer of  property  or  otherwise  become  execution  proof,  and  thus 
defeat  the  purpose  of  an  action. 

The  only  remaining  obstacle  to  judicial  hearing  and  en- 
forcement which  appellant  urges  upon  our  attention  is  the 
requirement  of  a  bond  for  costs  in  the  sum  of  one  hundred  and 
fifty  dollars.  This  is  in  itself  hardly  a  new  burden;  for  our 
practice  statutes  have  since  long  prior  to  1883  subjected  plain- 
tiffs to  a  security  for  costs,  in  the  discretion  of  the  court,  in 
still  larger  amount.  Independently  of  this  view,  however,  the 
aljsolute  requirement  that  a  plaintiff  shall  furnish  reasonal)le 
security  for  costs,  as  prerequisite  to  suit,  cannot  be  consid- 
ered so  completely  a  denial  of  adequate  remedy  as  to  impair 
the  obligation  of  existing  contracts.  It  is  a  very  usual  re- 
quirement of  practice,  statutes  and  rules.  If  our  statutes  were 
changed  so  that  such  a  preliminary  were  absolutely  required 
by  law  for  all  suits,  instead  of  being  permissibly  required  by 
the  court  as  now,  we  apprehend  there  could  be  no  doubt  that 
h'uch  change  is  within  the  legitimate  control  of  the  legislature 
over  procedure.  Such  is  the  suggestion  in  Oatman  v.  Bond, 
15  Wis.  20.  But  counsel  urges  that  the  bond  is  not  amendable, 
and  a  mistake  therein  is  fatal  to  the  cause  of  action.  The  an- 
swer to  this  suggestion  ^-**  is  that  no  mistake  need  be  made. 
The  charter,  in  terms  easy  of  comprehension  if  carefully  read, 
prescribes  what  the  bond  shall  be,  and  compliance  therewith  is 
not  difficult.  A  law  which  lays  out  a  plain  and  adequate  course 
lor  one  to  secure  judicial  enforcement  of  his  contract  does  not 
impair  the  obligation  because  one  straying  out  of  the  prescribed 
path  cannot  reach  the  goal.  But,  again,  counsel  says  the 
statutory  requirement  that  the  bond  be  approved  b}-  the  city 
attorney  and  comptroller  renders  it  possible  for  those  officers, 
either  -willfully  or  by  neglect,  to  exclude  him  from  his  remedy 
in  court.  Whether  this  bo  so  has  not  yet  been  decided.  If  an 
appellant  files  a  good  and  sufficient  bond  in  compliance  with 
law,  it  is  by  no  means  certain  that  the  courts  cannot  coerce 
proper  action  of  sucii  city  officers,  at  least  so  far  as  is  possible 
\\nthout  invading  the  field  of  their  discretion.  But  it  is  not 
an  impairment  of  the  obligation  of  a  contract  to  make  the 
remedy  dependent  for  certain  steps  upon  the  performance  by 
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l^iiblic  officers  of  their  duties.  The  duty  of  the  city  attorney 
and  comptroller  to  approve  a  proper  bond  is  one  cast  on  them 
by  law,  for  breach  of  which  one  injured  may  have  his  remedy, 
MS  well  as  against  the  sheriff  on  whom  he  must  depend  for  en- 
forcement of  an  execution.  All  remedies  depend  upon  per- 
formance of  duty  by  public  officers,  and  by  breach  thereof  may 
fail.  That  is  true  even  of  the  privilege  of  action  in  the  conrts, 
wherein  breach  of  duty  by  the  judge  might  most  effectually 
postpone  or  entirely  defeat  the  claim;  but  such  possibility  does 
not  render  the  remedy  inadequate. 

That  the  change  of  legislative  policy  as  to  procedure  upon 
claims  against  Oshkosh  and  many  other  cities  was  ado])ted  in 
the  utmost  good  faith,  "svath  no  legislative  purpose  other  than 
promotion  of  public  welfare  and  proper  protection  of  public 
funds  against  unlawful  demands,  cannot  be  doubted:  Putnam 
V.  Eubicon,  32  Wis.  498;  Seegar  v.  Ashland,  101  Wis.  515,  77 
N.  W.  880.  It  is  the  duty  of  the  courts  to  uphold  and  en- 
force '^"^  such  deliberately  adopted  and  important  changes  of 
policy,  unless  it  appears  clearly  and  beyond  all  reasonable  con- 
troversy that  the  legislative  power  has  been  exceeded :  Adam? 
V.  City  of  Beloit,  105  Wis.  363,  373,  81  N.  W.  869.  After 
careful  consideration  of  the  changes  wrought  by  the  amend- 
ment of  1891  to  the  Oshkosh  charter,  we  are  unable  to  say  with 
tiie  requisite  certainty  that  the  legislature  has  transgressed  the 
bounds  to  its  authority  over  remedies  and  procedure  by  so 
modifying  them  as  to  relieve  the  city  from  any  obligation  rest- 
i]:g  upon  it  by  reason  of  the  contract  with  plaintff,  or  to  so 
(limiuish  the  remedy  as  to  render  those  obligatious  sul'stantially 
less  valuiible.  We,  therefore,  are  bound  to  enforce  the  law  as 
it  is  written,  and  affirm  the  decision  of  the  trial  court  in  .sus- 
taining the  demurrer  to  the  complaint. 

By  the  Court.     Judgment  affirmed. 

Justice  Bardeen  Dissented,  saying  in  part:  "The  substantial  ques- 
tion in  this  case  is  whether  the  new  charter  so  affects  the  remedy 
as  to  impair  the  obligation  of  plaintiff's  contract  an>l  render  it  less 
valuable.  I  cannot  persuade  myself  that  it  does  not.  The  condi- 
tions and  restrictions  thrown  around  the  attempt  to  get  into  court 
are  so  complex  and  indefinite,  and  are  to  be  followed  with  such  nicety 
of  exactness,  at  the  peril  of  losing  the  remedy  entirely,  and  are  so 
completely  different  from  those  in  existence  when  the  contract  was 
made,  that  in  my  opinion  they  so  lessen  the  efficacy  of  the  remedy, 
retard  its  enforcement,  and  diminish  its  value  as  ti  come  within 
the  condemnation  of  the  constitution.     I  refer  particularly  to  those 
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charter  provisions  as  to  when  the  time  within  which  an  appeal  musS 
be  taken  commences  to  run,  and  the  requirements  relating  to  the 
giving  and  approval  of  the  bond.  The  latter  provisions  seem  to  me 
to  be  of  special  significance.  The  appellant  must  take  its  appeal, 
get  its  bond,  and  secure  the  approval  of  both  the  city  attorney  and 
city  comptroller  in  twenty  days,  or  its  rights  are  forfeited.  The 
charter  contains  no  provisions  regarding  the  responsibility  of  sure- 
ties, does  not  say  what  the  appellant  must  do  to  satisfy  the  city  at- 
torney and  comptroller  as  to  the  sufficiency  of  the  bond,  but  leaves 
it  entirely  to  those  officers  to  approve  or  not,  at  will.  If,  perchance, 
one  of  those  officers  should  be  absent  from  the  city  during  the  time 
the  right  to  appeal  is  running,  the  appeal  is  lost.  The  old  charter  con- 
tained no  such  technical  or  drastic  conditions.  There  are  several 
other  changes  which  to  my  mind  tend  to  lessen  the  value  of  the  con- 
tract and  to  postpone  and  retard  its  enforcement,  but  I  need  not  men- 
tion them  at  length.  The  impression  in  this  regard  is  so  strong  that 
I  cannot  agree  with  the  conclusion  of  the  majority  of  the  court." 

The  Supreme  Court  of  the  United  States  affirmed  the  decision  of 
the  principal  case:  See  Oshkosh  Waterworks  Co.  v.  Oshkosh,  187  U. 
S.  437,  23  Sup.  Ct.  Eep.  234.  Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court  as  follows: 

"This  case  presents  a  question  under  the  clause  of  the  constitution 
of  the  United  States  which  prohibits  a  state  from  passing  a  law  im- 
pairing the  obligation  of  contracts. 

"The  question  arose  upon  demurrer  by  the  defendant,  the  city 
of  Oshkosh,  to  the  complaint  filed  against  it  on  the  sixteenth  day  of 
June,  1900,  by  the  Oshkosh  Waterworks  Company,  a  municipal  cor- 
poration of  Wisconsin.  The  principal  ground  of  demurrer  was  that 
the  complaint  did  not  state  facts  sufficient  to  constitut3  a  c^usc  of  ac- 
tion. 

"The  complaint  set  forth  two  causes  of  action,  on  the  first  one  of 
which  the  company  claimed  a  judgment  for  four  thousand  and  eighty- 
five  dollars,  which  was  alleged  to  be  due  from  the  city  under  an  agree 
ment  made  between  it  and  the  company  on  June  18,  1883,  in  reference 
to  the  building  and  maintaining  by  the  company  of  a  waterworks 
plant  for  supplying  water  for  domestic  and  fire  purposes,  and  the 
renting  of  public  fire  hydrants. 

"On  the  second  cause  of  action  the  company  asked  a  judgment  for 
one  thousand  and  sixty  dollars,  which  amount  was  claimed  under  an 
agreement  of  the  thirty-first  day  of  August,  1891,  having  reference  to 
the  company's  extensions  of  its  then  existing  mains,  and  the  rentals 
to  be  paid  by  the  city  for  hydrants  to  be  located  on  such  extensions. 

"After  the  contract  of  1883  was  made,  the  charter  of  the  city 
was  amended  and  revised — the  revision  taking  effect  March  23.  1S91. 
The  revised  charter  contained  certain  provisions  as  to  suits  against 
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the  city,  imposing  on  suitors  conditions  or  restrictions  that  did  not 
j)reviously  exist. 

"The  company  insisted  that  the  revised  charter  could  not  be  ap- 
plied to  this  suit  without  impairing  the  obligation  of  its  contracts 
with  the  city.  This  view  was  rejected  by  the  state  court,  the  de- 
murrer  was   sustained,    and   the   suit    dismissed. 

"The  general  principles  which  must  control  in  determining  whether 
a  state  enactment  impairs  the  obligation  of  contracts  have  become 
so  firmly  established  by  the  decisions  of  this  court  that  any  further 
discussion  of  their  soundness  would  be  inappropriate.  It  is  only 
necessary  to  recall  them,  and  then  ascertain  their  applicability  to 
the  particular  state  legislation  now  alleged  to  be  repugnant  to  the 
constitution  of  the  United  States. 

"It  is  well  settled  that  while,  in  a  general  sense,  the  laws  in  force 
at  the  time  a  contract  is  made  enter  into  its  obligation,  parties 
have  no  vested  rights  in  the  particular  remedies  or  modes  of  proce- 
dure then  existing.  It  is  true  the  legislature  may  not  withdraw  all 
remedies,  and  thus,  in  effect,  destroy  the  contract;  nor  may  it  im- 
pose such  new  restrictions  or  conditions  as  would  materially  delay 
or  embarrass  the  enforcement  of  rights  under  the  contract  accord- 
ing to  the  usual  course  of  justice  as  established  when  the  contract 
was  made.  Neither  could  be  done  without  impairing  the  obligation 
of  the  contract.  But  it  is  equally  well  settled  that  the  legislature 
may  modify  or  change  existing  remedies,  or  prescribe  new  modes 
oJ  procedure,  without  impairing  the  obligation  of  contracts,  provided 
a  substantial  or  efficacious  remedy  remains  or  is  given,  by  means  of 
which  a  party  can  enforce  his  rights  under  the  contract:  Green  v, 
Biddle,  8  Wheat.  1,  85;  Bronson  v.  Kinzie,  1  How.  311,  317;  Plant- 
ers' Bank  v.  Sharp,  6  How.  301,  327;  Walker  v.  Whitehead,  16  Wall. 
314,  317;  Murray  v.  Charleston,  96  U.  S.  432,  438;  Edwards  v.  Kear- 
zcy,  96  U.  S.  595,  601;  Vance  v.  Vance,  108  IJ.  S.  514.  518,  2  Sup. 
Ct.Eep.  8.54;  McGahey  V.Virginia,  135  U.  S.  685,  693,  10  Sup.  Ct.  Rep. 
972;  Barnitz  v.  Beverly,  163  U.  S,  118,  16  Sup.  Ct.  Eep.  1042;  McCul- 
lough  v.  Virginia,  172  U.  S.  102,  104,  19  Sup.  Ct.  Eep.  134.  The  de- 
cisions of  the  supreme  court  of  Wisconsin  as  to  what  are  to  be  deemed 
laws  impairing  the  obligations  of  contracts  are  in  harmony  with  the 
decisions  of  this  court:  Lightfoot  v.  Cole,  1  Wis.  26,  34;  Von  Baum- 
bach  V.  Bade,  9  Wis.  559,  76  Am.  Dec.  283;  Paine  v.  Woodworth, 
15  Wis.  298;  Northwestern  Mut.  L.  Ins.  Co.  v.  Neeves,  46  Wis.  147, 
49  N.  W.  832;  Lee  v.  Buckheit,  49  Wis.  54,  4  N.  W.  1077;  Eoseuthal 
V.  Wehe,  58  Wis.  621,  17  N.  W.  318. 

"Having  these  principles  in  view,  we  proceed  to  inquire  whether 
the  revised  charter  of  Oshkosh  so  changed  existing  remedies  for  the 
enforcement  of  contract  rights  against  municipal  corporations  as  to 
impair  the  obligation  of  the  contract  made  in  18S3  between  the  wa- 
terworks company  and  the  city. 
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"By  the  act  of  the  Wisconsin  legislature  revising  and  amending 
the  charter  of  the  city  of  Oshkosh,  that  municipal  corporation  was 
made  capable  of  suing  and  being  sued  in  all  courts  of  law  and  equity: 
2  Wis.  Laws  1883,  p.  687,  c.  1,  sec.  1.  The  same  act  provided  that 
all  monej's,  credits,  and  demands  of  the  city  should  be  under  the  con- 
trol of  the  common  council,  and  '  be  drawn  out  only  upon  the  order 
of  the  mayor  and  city  clerk,  duly  authorized  by  the  vote  of  the  com- 
mon council':  2  Wis.  Laws  1883,  p.  724,  c.  7,  sec.  1.  It  was  further 
provided  that  'any  account  or  demand  against  the  city,  before  acted 
on  or  paid,  the  council  may  require  the  same  to  be  verified  by  affi- 
davit, except  salaries  and  amounts  previously  fixed  or  determined  by 
law,  and  any  person  who  shall  falsely  swear  to  any  such  amount  or 
demand  shall  be  deemed  guilty  of  perjury,  and  shall  be  punished 
according  to  law':   2  Wis.  Laws    1883,  p.  726,  c.  7,  sec.  10. 

"The  supreme  court  of  Wisconsin,  in  its  opinion,  states  that,  ex- 
cept for  the  above  restrictions  upon  the  payment  of  money,  the  city 
of  Oshkosh  was,  in  1883,  subject  to  be  sued  upon  contract  liability, 
like  any  private  person  or  corporation. 

"But  by  the  city's  amended  charter  of  1891,  certain  changes  wero 
made,  and  the  question  is  whether  those  changes,  if  applied  to  the 
contract  of  1883,  would  impair  its  obligation:  2  Wis.  Laws  1891,  p. 
321,  c.  59. 

"The  revised  charter  retained  substantially  the  above  provisions 
in  the  charter  of  1883,  and  the  following,  among  other,  additions,  were 
made: 

"  'Sec.  4.  No  action  shall  be  maintained  by  any  person  against 
the  city,  upon  any  claim  or  demand,  until  such  person  shall  first  have 
presented  his  claim  or  demand  to  the  common  council  for  allowance, 
and  the  same  shall  have  been  disallowed  in  whole  or  in  part;  pro- 
vided, that  the  failure  of  such  common  council  to  pass  upon  such 
claim  within  sixty  days  after  the  presentation  thereof  shall  be  deemed 
a  disallowance  thereof. 

"  'Sec.  5.  The  determination  by  the  common  council,  disallowing 
in  whole  or  in  part  any  claim,  shall  be  final  and  conclusive,  and  a 
bar  to  any  action  in  any  court  founded  on  such  claim,  unless  an  ap- 
peal shall  be  taken  from  the  decision  of  such  common  council,  as  in 
this  act  provided. 

"  'Sec.  6.  Whenever  any  claim  against  the  city  shall  be  disallowed 
in  whole  or  in  part  by  the  common  council,  such  person  may  appeal 
from  the  decision  of  such  common  council,  disallowing  said  claim, 
to  the  circuit  court  of  the  county  in  which  the  city  is  situated,  by 
causing  written  notice  of  such  appeal  to  be  served  on  the  clerk  of 
the  city  within  twenty  days  after  making  the  decision  disallowing 
such  claim;  and  by  executing  a  bond  to  the  city  in  the  sum  of  one 
hundred  and  fifty  dollars,  with  two  sureties,  to  be  approved  by  the 
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city  attorney  and  comptroller,  conditioned  for  the  faithful  prosecu- 
tion of  such  appeal,  and  the  payment  of  all  costs  that  shall  be  ad- 
judged against  the  appellant  in  the  circuit  court.  The  clerk,  in  case 
such  appeal  is  taken,  shall  make  a  brief  statement  of  the  proceedings 
had  in  the  case  before  the  common  council,  with  its  decision  thereon, 
and  shall  transmit  the  same,  together  with  all  the  papers  in  the  case, 
to  the  clerk  of  the  circuit  [court]  of  the  county.  Bueh  case  shall 
be  entered,  tried,  and  determined  in  the  same  manner  as  cases  orig- 
inally commenced  in  such  court;  Provided,  however,  that  whenever 
an  appeal  is  taken  from  the  allowance  made  by  the  common  council 
upon  any  claim,  and  the  recovery  upon  such  appeal  shall  not  exceed 
the  amount  allowed  by  the  common  council,  exclusive  of  interest  upon 
such  allowance  the  appellant  shall  pay  the  costs  of  appeal,  which 
shall  be  deducted  from  the  amount  of  the  recovery;  and  when  the 
amount  of  costs  exceeds  the  amount  recovered,  judgment  shall  be 
rendered  against  the  appellant  for  the  amount  of  such  excess': 
2  Wis.  Laws  1891,  p.  412,  c,  21,  sec.  6. 

"It  is  not)  alleged  in  the  complaint  that  the  waterworks  company, 
before  commencing  this  action,  presented  its  claim  to  the  common, 
council  for  allowance. 

"The  company  contends  that,  if  the  above  provisions  are  con- 
strued to  mean  what  the  supreme  court  of  Wisconsin  have  declared 
similar  provisions  in  other  municipal  charters  to  mean,  then  such 
burdens  and  restrictions  have  been  imposed  upon  the  enforcement 
of  the  contract  with  the  city  of  Oshkosh  as  to  impair  its  obliaration. 
This  suggestion  renders  it  necessary  to  ascertain  the  import  of  those 
decisions. 

"In  Drinkwine  v.  Eau  Claire,  83  Wis.  428,  430,  53  N.  W.  673,  it 
appeared  that  Drinkwine  preferred  a  claim  against  the  city  of  Eau 
Claire,  which  was  disallowed  by  the  common  council.  He  appealed 
from  that  action  of  the  council,  and  executed  a  bond  which  recited 
that  he  had  appealed  to  the  circuit  court  of  Eau  Claire  county,  and 
conditioned  for  the  payment  of  all  costs  that  should  be  adjudged 
against  him  by  the  court  aforesaid,  and  not  generally  by  the  court, 
as  prescribed  by  the  statute.  It  was  contended  that  the  bond  was 
insufficient,  since,  in  the  event  of  a  change  of  venue  in  the  ease, 
the  surety  would  not  be  bound  by  a  judgment  for  costs  in  the  court 
that  actually  tried  the  case.  After  referring  to  prior  cases  in  that 
and  in  other  courts,  particularly  to  Sharp  v.  Bedell,  10  111.  SS,  in 
which  it  had  been  held  that  if  an  appellant  failed  to  comply  sub- 
stantially with  the  requirements  of  the  statute  in  relation  to  the 
perfecting  of  appeals,  the  circuit  court  did  not  acquire  jurisdiction 
of  the  person  of  the  opposite  party  or  of  the  subject  matter, 
and  should  dismiss  the  appeal,  the  supreme  court  of  Wisconsin  said: 
'I'he  liability  of  a  surety  is  strictissimi  juris  and  cannot  be  ex- 
tended by  implication.     He  had  a  right  to  stand  on  the  exact  words 
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of  his  contract The  deviation  from  the  statutory  requirement 

is  one  of  substance.  The  surety  may  have  been  quite  willing  to 
enter  into  the  engagement  to  pay  the  costs,  if  the  appellant  should 
be  defeated  on  a  trial  in  Eau  Claire  county,  in  the  city  where  the 
alleged  cause  of  action  arose,  and  quite  unwilling  to  undertake  for 
the  payment  of  the  costs,  in  like  event,  of  a  trial  in  a  distant  county, 
greatly  increased  by  the  travel  of  witnesses  and  the  costs  of  sub- 
poenaing them.  A  similar  ruling  in  Myres  v.  Parker,  6  Ohio  St. 
502-504,  sustains  the  conclusion  at  which  we  have  arrived,  that  the 
bond  under  consideration  is  not  a  substantial  compliance  with  the 
statute. '  The  ruling  in  the  Drinkwine  case  was  reaffirmed  in  Osh- 
kosh  Waterworks  Co.  v.  Oshkosh,  106  Wis.  85,  81  X.  W.  1040,  and  iu 
other   cases. 

"In  Mason,  v.  Ashland,  98  Wis.  540-547,  74  N.  W.  357,  359,  it  was 
held  that,  under  the  charter  of  the  city  of  Ashland,  the  right  of 
appeal  from  the  disallowance  of  a  claim  by  the  common  council  was 
perfect  at  the  expiration  of  sixty  days  from  the  filing  of  the  claim 
with  its  clerk,  and  that  the  claimant  'was  obliged  to  exercise  it 
within  the  twenty  days  allowed  by  statute,  or  be  forever  barred 
from  thereafter  prosecuting  his  claim  in  any  court' — citing  Fleming 
v.  Appleton,  55  Wis.  90,  12  N.  W.  462,  and  Koch  v.  Ashland,  83  Wis. 
361,  53  N.  W.  674. 

"In  Telford  v.  Ashland,  100  Wis.  238,  75  X.  W.  1006,  it  was 
adjudged  that,  as  the  objection  to  the  appeal  was  not  taken  with- 
in twenty  days  after  tho  adverse  action  of  the  council  goes  to  the 
jurisdiction  of  the  subject  matter,  it  may  be  raised  for  the  first  time 
in  the  appellate  court. 

"In  Seegar  v.  Ashland,  101  Wis.  515,  77  N.  W.  880,  it  was  held 
that  under  a  provision  in  a  city  charter  to  the  effect  that  in  case 
any  person  presented  his  claim  or  demand  against  the  city,  which 
the  common  council  disallowed  in  whole  or  iu  part,  the  council 
'shall  not  again  consider  or  allow  such  claim,'  its  failure  to  act  upon 
a  claim  within  sixty  days  after  being  presented  was  equivalent  to 
a  disallowance— the  right  to  appeal  therefrom  expiring  in  twenty 
days  after  such  disallowance. 

"Accepting  these  decisions  as  our  guide  in  determining  the  mean- 
ing and  effect  of  the  provisions  in  the  revised  charter  of  Oshkosh,  we 
perceive  no  reason  for  holding  that  the  change  in  remedies  made  by 
that  charter  impair,  in  the  constitutional  sense,  the  obligation  of  the 
contract  of  1883   between   the  waterworks  company  and   the   city. 

"The  requirement  that  a  claim  or  demand  against  the  city  should 
be  presented  to  the  common  council  and  be  disallowed,  in  whole  or 
in  part,  before  the  city  can  be  subjected  to  suit  upon  it,  is  a  reason- 
able regulation  for  the  protection  of  the  city  against  the  cost  of 
unnecessary  litigation.  It  docs  not  affect  the  substance  of  the  cred- 
itor's   right,    without    being    unreasonably    delayed,    to    institute    an 


Jan.  1901.]    OsHKOSH  W.  W.  Co.  v.  City  of  Osiikosh.      891 

action  against  the  city.  It  only  stays  his  hand  until  the  city  has 
full  opportunity  to  look  into  his  claim  before  paying  or  refusing  to 
pay  it.  Nor  does  the  above  regulation  unduly  obstruct  the  creditor; 
for  by  it  the  city  is,  in  effect,  allowed  only  sixty  days  for  such  ex- 
amination, and  the  creditor  is  protected  against  a  vexatious  or  in- 
definite delay  by  the  provision  that  the  failure  of  the  council,  for 
sixty  days,  to  pass  upon  the  claim  shall  be  deemed  a  disallowance 
tliereof,  and  the  creditor  may  at  once  appeal  to  the  circuit  court  of 
the  county.  In  that  court  the  necessary  issues  can  be  framed,  under 
the  direction  of  the  court,  and  according  to  the  usual  modes  of  plead- 
ing, and  the  rights  of  the  parties  judicially  ascertained  and  enforced. 

"Equally  without  merit  is  the  objection  to  that  clause  of  th© 
revised  charter  making  the  disallowance  of  a  claim,  in  whole  or  in 
part,  by  the  council,  final  and  conclusive,  unless  an  appeal  be  taken 
to  the  circuit  court  of  the  county  within  a  prescribed  time.  Wa 
take  it  that  the  purpose  of  that  provision  was  to  protect  the  public 
against  the  dangers  attending  persistent  and  frequent  applications 
to  the  common  council  after  it  had  once  acted,  and  to  compel  claim- 
ants to  proceed  with  promptness  while  all  the  facts  connected  with 
their  demands  were  fresh  in  the  minds  of  the  members  of  the 
council.  This  is  a  wholesome  regulation,  of  which  no  creditor  can 
justly  complain,  since  the  charter  enables  him,  without  serious  delay, 
after  the  disallowance  of  his  claim,  to  invoke  the  jurisdiction  of  a 
court  of  general  jurisdiction  for  the  enforcement  of  such  claim. 

"But  it  is  earnestly  insisted  by  the  waterworks  company  that  the 
provision  requiring  an  appeal  from  the  disallowance  of  a  claim  to  be 
perfected  within  twenty  days  thereafter  is  so  unreasonable,  in  the 
matter  of  time,  as,  by  its  necessary  operation,  to  impair  the  obliga- 
tion of  its  contracts  with  the  city.  We  cannot  assent  to  this  view. 
The  time  within  which  the  creditor  must  perfect  his  appeal  is  un- 
doubtedly short.  But  it  is  sufficient  for  the  purpose  of  enabling  him 
to  get  his  case,  with  reasonable  dispatch,  into  the  circuit  court  and 
have  its  judgment  as  to  his  claim  against  the  city,  with  the  same 
right  that  other  litigants  have  to  take  the  case  into  the  highest  court 
of  the  state.  Here  again  is  disclosed  the  purpose  of  the  legislature 
to  bring  to  a  speedy  conclusion  all  disputes  as  to  claims  against  the 
city.  It  surely  was  competent  for  the  legislature  to  effect  such  an 
object,  and  it  cannot  be  said,  as  matter  of  law,  that  a  provision  re- 
quiring the  creditor,  within  twenty  days  after  the  disallowance  of 
his  claim,  to  serve  notice  of  appeal  on  the  city  clerk,  materially 
affects  or  obstructs  the  presentation  of  his  claim  to  the  proper  cir- 
cuit court. 

"Objection  is  also  made  to  the  requirement  in  tho  new  fharter 
that  the  appeal  bond  shall  be  approved  by  both  the  city  attorney 
and  comptroller.  In  support  of  that  objection  it  is  said  that  one  or  the 
other  or  both  of  those  officers  might  be  absent  from  the  city  at  the 
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time  the  bonil  is  tendered  by  the  creditor;  also,  that  one  or  both  of 
them  might  object  to  the  bond  when  he  ought  to  accept  it  as  suffi- 
cient. But  these  contingencies  may  never  arise.  They  certainly 
have  not  arisen  in  respect  of  the  claim  of  the  waterworks  company, 
for  it  is  not  alleged  that  the  company  ever  presented  its  claim  to  the 
common  council  for  allowance,  and  consequently  had  no  occasion  to 
tender  the  city  attorney  and  comptroller  an  appeal  bond.  Besides, 
it  is  not  at  all  clear  that  the  revised  charter  requires,  as  a  condition 
of  the  right  to  appeal,  that  a  bond  be  executed  by  the  creditor 
within  twenty  days  after  the  disallowance  of  his  claim  by  the  com- 
mon council.  It  does  expressly  require  that  the  notice  of  appeal 
shall  be  served  within  that  time  on  the  clerk  of  the  city,  but  no  sui;li 
absolute  requirement  is  made  as  to  the  time  within  which  the  appeal 
bond  must  be  executed.  It  may  be  that  a  construction  that  would 
defeat  the  creditor's  appeal,  because  of  the  absence  of  the  city  at- 
torney and  comptroller,  or  either  of  them,  at  the  time  the  bond  is 
tendered  for  their  approval,  or  a  refusal  to  approve  a  bond  that  was 
sufficient,  would  make  the  revised  charter,  in  its  application  to  such 
a  case,  repugnant  to  the  contract  clause  of  the  constitution.  But  no 
such  case  is  now  presented,  and  no  such  question  as  that  suggested 
need  now  be  decided.  It  should  not  be  assumed  that  the  right  of 
appeal  will  be  lost  where  the  creditor  has  done  all  that  was  re- 
quired in  order  to  perfect  his  appeal.  Aa  the  waterworks  company 
does  not  allege  that  it  presented  its  claim  to  the  common  council  for 
allowance,  it  is  not  in  a  position  to  ask  a  judicial  determination  of" 
a  question  that  cannot  arise  in  this  case. 

"Another  objection  remains  to  be  noticed.  It  is  founded  on  the 
decision  in  Drinkwine  v.  Eau  Claire,  83  Wis.  428,  430,  53  N.  W.  673, 
in  which  it  was  held  that  the  appeal  bond  provided  in  the  charter  of 
Eau  Claire  must  relate  to  costs  as  adjudged  by  the  circuit  court 
and  not  by  the  circuit  court  of  any  named  county.  We  have  seen 
what  were  the  reasons  that  governed  the  supreme  court  of  Wisconsin 
ill  so  interpreting  a  provision  similar  to  the  one  here  in  question  in 
the  revised  charter  of  the  city  of  Oshkosh.  If  that  interpretation 
was,  as  suggested,  too  technical,  it  would  not  follow  that  the  charter 
thus  construed  would  impair  the  obligation  of  contracts.  It  would 
be  extraordinary  if  this  court  should  hold  the  new  remedies  and 
modes  of  procedure  provided  by  the  revised  charter  to  be  illegal  be- 
cause of  the  possibility  that  a  creditor  might,  by  mistake  or  care- 
lessness, execute  a  bond  not  conditioned,  as  required  by  that  charter, 
for  the  payment  of  the  costs  adjudged  by  the  circuit  court,  generally, 
but  by  a  named  circuit  court. 

"As  to  the  contention  that  the  obligation  of  the  contract  of  August 
31  1891,  was  impaired  by  the  revised  charter,  it  is  sufficient  to  say 
that  the  charter  went  into  operation  March  23,  1891.  The  contract 
of   1S91   was  a  new  contract,   independent  of   that   of  18^3,   and   the 
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waterworks  company  could  not,  tlierofore,  say  that  its  obligation  was 
impaired  by  a  statute  in  force  at  the  time  the  contract  was  made. 
The  contract  clause  of  the  constitution  of  the  United  States  has  ref- 
erence only  to  a  statute  of  a  state  enacted  after  the  making  of  the 
contract  whose  obligation  is  alleged  to  have  been  impaired:  Lehigh' 
Water  Co.  v.  Easton,  121  U.  S.  388,  391,  7  Sup.  Ct.  Kep.  yiG;  Piuney  v. 
Kelson,  183  U.  S.  144,  147,  22  Sup.  Ct.  Rep.  52;  New  Orleans  Water- 
works Co.  V.  Louisiana,  185  U.  S.  336,  351,  22  Sup.  Ct.  Kep.  O'Jl.  If, 
however,  the  agreement  of  1891  had  such  connection  with  that  of 
1883,  that  they  may  be  regarded  as  one  agreement,  then  what  has 
been  said  as  to  the  application  of  the  revised  charter  to  the  contract 
of  1883  applies,  in  all  respects,  to  that  of  1891.  The  obligation  of 
neither  contract  was  impaired  by  the  charter  of  1891. 

"We  have  noticed  all  the  points  that  require  consideration,  ami 
adjudge,  therefore,  that  the  changes  made  by  the  revised  charter  of 
Oshkosh,  in  respect  of  remedies  for  the  enforcement  of  claims  against 
that  city,  provided  for  its  creditors  a  substantial  and  adequate 
remedy,  and  therefore  did  not  impair  the  obligation  of  contracts 
with  that  municipal  corporation, 

"The  judgment  of  the  supreme  court  of  Wisconsin  must  be  afiirmed. 

"It  is  so  ordered." 


The  Lv(jislafiire  Has  Paver  to  enlarge,  limit,  alter,  or  repeal  reme- 
dial statutes,  provided  contracts  are  not  impaired,  and  a  remedy  is 
left,  though  less  convenient  and  prompt,  than  the  one  so  changed  or 
repealed:  Kirkman  v.  Bird,  22  Utah,  100,  83  Am.  St.  Eep.  774,  Gl 
Pac.  338;  Wilson  v.  Simon,  91  Md.  1,  80  Am.  St.  Eep.  427,  45  Atl. 
1022;  Mattson  v.  Astoria,  39  Or.  577,  87  Am.  St.  Eep.  687,  65  Pac. 
1066;  State  v,  Heldenbrand,  62  Neb.  136,  89  Am,  St.  Eep.  743,  87 
N.  W.  25.  But  if  the  effect  of  legislative  action  is  to  impair  the 
obligation,  it  is  void;  and  it  is  immaterial  whether  the  result  is 
accomplished  by  acting  on  the  remedy,  or  directly  on  the  contract 
itself:  Beverly  v.  Barnitz,  55  Ivan.  466,  49  Am.  St.  Eep.  257,  40  Pac. 
325.  Any  law  which  in  its  operation  amounts  to  a  denial  or  obstruc- 
tion of  the  rights  accruing  by  contract,  though  professing  to  act 
only  on  the  remedy,  is  unconstitutional:  Merchants'  Bank  v  Ballou 
98  Yvi.  112,  81  Am.  St.  Eep.  715,  32  S.  E.  481.  A  law  which  so 
effects  a  pre-existing  remedy  as  to  substantially  impair  or  lessen 
the  value  of  a  contract  is  forbidden  by  the  federal  constitution- 
Skinner  v.  Holt,  9  S.  Dak.  427,  62  Am.  St.  Eep.  878,  69  N.  W.  595. 

Charter  Prorisions  similar  to  those  involved  in  the  principal  cnse 
are  applied  in  Morrison  v.  Eau  Claire,  115  Wis.  538,  post,  p.  955,  92 
N  .W.  280.  See,  too,  Cunningham  v.  Denver,  23  Colo.  18.  58  Am. 
St.  Eep.  212.  45  Pac.  356;  note  to  Commissioner'!  v.  TTen«ton.  "5  \m. 
St.  Eep.  203-210;  Barrett  v.  Mobile,  129  Ala.  179,  87  Am.  St  Eep. 
54,  30  South.   36. 
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STATE  V.  FEOEHLICH. 

[115  Wis.  32,  91  N.  W.  115.] 
CONSTITUTIONAL    LAW.— Internal    Improvements,    as   *he 

words  are  used  in  a  constitutional  provision  against  the  state 
being  a  party  thereto,  include  those  things  which  might  be  expected 
to  be  undertaken  for  profit  or  benefit  to  the  property  interests  of 
the  private  promoters,  as  distinguished  from  those  other  things  which 
primarily  and  preponderantly  merely  falicitate  the  essential  func- 
tions  of   government,     (p.    896.) 

CONSTITUTIONAL  LAW— Internal  Improvements.— Levees 
or  Dikes  to  restrain  the  waters  of  a  navigable  river  are,  prima 
facie,  works  of  internal  improvement,  within  the  meaning  of  a 
constitutional  prohibition  against  the  state  being  a  party  to  such 
improvements,  whether  the  main  purpose  be  promotion  of  navig- 
ability, creation  of  water  power,  or  reclamation  of  lands,     (p.  898.) 

CONSTITUTIONAL  LAW— Internal  Improvements.  —  The 
Fact  that  Levees  to  restrain  the  waters  of  a  river  might  incidentally 
avert  possible  peril  to  life  cannot  make  them  other  than  works  of 
internal  improvement  to  which  the  state  by  a  constitutional  pro- 
vision is  prohibited  from  being  a  party,     (p.  899.) 

CONSTITUTIONAL  LAW— Police  Power.— An  act  which  the 
constitution  clearly  prohibits  is  beyond  the  power  of  the  legislature, 
however  proper  it  might  be  as  a  police  regulation,  but  for  such  pro- 
hibition,    (p.  900.) 

By  chapter  282,  Laws  of  1901,  an  appropriation  was  made 
'■for  constructing  and  strengthening  the  levy  system  already  ex- 
isting in  the  vicinity  of  Portage  on  the  Wisconsin  river  in 
Columbia  and  Sauk  counties."  A  commission  appointed  to 
have  charge  of  the  work  incurred  a  bill  for  which  the  Secre- 
tary of  State  refused  to  draw  and  issue  warrants  on  the  ground 
01  the  vmconstitutionality  of  the  legislation,  whereupon  manda- 
mus was  brought  to  compel  their  issue.  From  a  judgm.ent 
commanding  the  secretary  to  issue  the  warrants,  he  takes  this 
appcah 

Attorney  General,  for  the  appellant. 

H.  W.  Chynoweth  and  ^Y.  S.  Stroud,  for  the  respondcuts. 

•^•"'  DODGE.  J.  This  case  presents  for  consideration  and 
decision,  not  the  inherent  limits  of  the  general  power  of  ap- 
T)ropriation  of  public  moneys  conferred  upon  the  legislature  in 
the  o-rant  of  the  legislative  power,  nor  the  inherent  limits  of 
the  general  power  to  provide  for  good  government  of  the  state. 


June,  1902.]  State  v.  Fkoeiilich.  895 

for  the  protection  of  the  '•'lives,  limbs,  health,  comfort,  ,eood 
order,  morals,  peace  and  safety  of  society"  (State  v.  Heine- 
rnann,  80  Wis.  253,  27  Am.  St.'Rcp.  34,  49  N.  W.  818),  called 
the  "police  power,"  but,  instead,  presents  the  question  whether, 
waiving  discussion  of  the  extent  of  such  powers  as  a  general 
proposition,  the  legislature  is  expressly  forbidden  to  enact  leg- 
islation such  as  that  before  US'.  The  prohibition  relied  on  is 
section  10,  ^^  article  8,  of  the  constitution:  "The  state  shall 
never  contract  any  debt  for  works  of  internal  improvement,  or 
be  a  party  in  carrying  on  such  works."  That  by  the  appropria- 
tion of  money,  to  be  expended  by  a  state  commission  in  certain 
work,  the  state  is  made  "a  party  in  carrying  on  such  work," 
cannot  be  doubted.  Indeed,  that  is  not  questioned,  but  only 
whether  the  construction  of  the  proposed  system  of  levees  is 
a  work  of  "internal  improvement,"  within  the  meaning  of  this 
constitutional  inhibition.  The  words  themselves  are  capable 
of  including  substantially  every  act  within  the  scope  of  gov- 
ernmental activity  which  changes  or  modifies  physical  condi- 
tions within  the  limits  of  the  commomvealth ;  but,  as  the  pur- 
pose of  the  constitution  was  to  form  a  government  (preamble), 
we  must  presume  that  these  words  were  used  in  sufliciently 
limited  sense  to  permit  the  accomplishiment  of  that  funda- 
mental purpose,  at  least  to  a  rcasonal)le  extent.  That  some 
limitation  of  the  broad  meaning  was  intended  has  been  recog- 
nized by  all  branches  of  the  government  and  by  the  people, 
in  the  unchalleged  provisions  for  state  capitol,  university, 
schools  for  blind,  deaf,  and  feeble-minded,  hospitals,  peniten- 
tiaries and  the  like,  and  for  extensive  works  in  improvement 
of  the  gTOunds  appurtenant  thereto.  On  the  other  hand,  we 
cannot  doubt  the  use  of  these  words  in  a  sense  to  exclude  works 
which,  but  for  the  prohibition,  might  have  been  within  the 
legitimate  field  of  state  government — works  having  at  least 
some  measure  of  public  and  governmental  purpose — else  the 
prohibition  would  have  been  needless. 

The  history  of  the  federal  and  state  governments  during 
the  quarter  century  preceding  our  constitutional  convention 
seems  to  throw  much  light  on  the  reason  for  the  presence  of 
this  section  in  our  constitution,  and  on  the  meaning  of  the 
words  used  therein.  From  about  1820  there  had  been  vigor- 
ous debate  and  partisan  difference  over  the  propriety  of  a  fed- 
eral policy  of  construction  of  "'internal  improvements"'  within 
the  seve^ral  states,  among  the  concrete  illustratioiis  of  ^'^  which 
toll  roads  and  canals  were  most  prominent;  but  otlier  facilities 
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of  commerce  and  navigation,  such  as  improvements  to  harbors 
and  navigable  streams,  were  present  Several  of  tbe  states 
(notably,  ]:^e\7  York,  with  its  Erie  Canal)  had  undertaken 
similar  works  (some  of  them  with  groat  success)  in  development 
of  their  resources,  settlement  of  their  territory,  and  promo- 
tion of  prosperity  for  their  citizens,  as  also  even  in  promise 
of  actual  profit  to  the  state  treasury  from  operation  of  the 
land  and  water  highways,  which  had  come  to  include  steam 
railroads.  In  1835,  when  the  state  of  Michigan  was  carved 
out  from  territory  of  which  Wisconsin  was  also  a  part,  popu- 
lar sentiment  was  enthusiastically  favorable  to  governmental 
activity  in  this  direction,  and  the  new  state  government  was 
commanded:  "Internal  improvements  shall  be  encouraged  by 
the  government  of  this  state;  and  it  shall  be  the  duty  of  the 
legislature,  as  soon  as  may  be,  to  make  provision  by  law  for 
ascertaining  the  proper  objects  of  improvements,  in  relation  to 
roads,  canals,  and  navigable  waters'^:  Const.  Mich.  1835,  art. 
12,  sec.  3;  American  Commonwealths  (Mich.,  Cooley),  p.  280. 
This  behest  was  promptly  and  vehemently  obeyed.  Very 
shortly  thereafter  the  bubble  hope  of  direct  profit  to  the  state 
treasury  from  the  governmental  ownership  and  operation  of 
such  enterprises  collapsed  in  the  blast  of  one  of  those  greatest 
of  educators  in  political  economy — a  financial  panic;  and,  in 
the  ten  years  intervening  before  our  own  constitutional  dis- 
cussions, the  pendulum  of  popular  sentiment  had  swung  to  the 
extreme  of  opposition  to  a  policy  such  as  Michigan  had  first 
adopted.  In  1846  the  first  constitutional  convention  of  Wis- 
consin incliuled  an  article  as  follows  (Journal  of  Convention. 
]).  219)  :  "This  state  shall  encourage  internal  improvements 
liy  individuals,  associations  and  corporations,  but  shall  not 
carry  on,  or  be  a  party  in  carrying  on,  any  work  of  internal 
improvement";  the  words  "by  individuals,  associations  and  cor- 
porations" having  been  inserted  ^^  in  course  of  the  delibera- 
tions. Though  the  constitution  was  defeated  by  the  people, 
this  section  mot  with  great  and  general  approval.  It  was  said 
by  Mr.  Estabrook  to  have  been  "as  the  precious  jewel  in  the 
head  of  the  toad."  In  the  convention  of  1847,  which  framed 
the  present  constitution,  the  clause  from  the  former  which  di- 
rected encouragement  of  internal  improvements  by  private  en- 
terprise was  at  first  reported,  but  afterward  dropped  out,  and 
that  prohibiting  the  incurring  of  any  indebtedness  therefor 
was  in>(M'tod.  The  debates  make  entirely  clear,  however,  that 
the  choice  made  was  between  the  policy  of  permitting  govern- 
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mental  constrnction  of  "internal  iraprovementp,"  and  that  of 
leaving  them  to  come  by  private  enterprise.  The  same  choice 
was  obvious  in  Michigan,  when  in  1850  tlie  people  reversed  the 
policy  commanded  by  the  constitution  of  1835,  and  adopted 
a  prohibitory  section  substantially  like  our  own.  Nowhere  in 
the  discussion,  however,  can  be  found  anything  in  denial  of 
the  desirability  to  the  community  of  the  existence  of  internal 
improvements. 

There  cannot  be  doubt  that  tliis  quarter  century  of  vehe- 
ment discussion  had  produced  a  fairly  definite  conception  of 
what  had  come  to  be  designated  "internal  improvements," 
which  either  the  government  was  to  undertake,  or  was  to  leave 
to  private  enterprise,  according  as  one  policy  or  the  other 
prevailed.  We  think  it  clear  that  such  conception  included 
those  things  which  ordinarily  might,  in  human  experience,  be 
expected  to  be  undertaken  for  profit  or  benefit  to  the  property 
interests  of  private  promoters,  as  distinguished  from  those 
other  things  which  primarily  and  preponderantly  merely  facili- 
tate the  essential  functions  of  government.  Of  course,  this 
line  of  classification  does  not  exclude  possibility  that  the  domi- 
nant characteristics  of  one  class  may  be  present  in  illustrations 
of  the  other.  A  toll-earning  canal  which  gathers  spreading 
waters  within  its  banks  may  promote  public  health,  as  also  may 
a  drainage  ^'**  system  imdertaken  for  improvement  of  the  lands 
of  those  who  construct  it.  Improvement  of  the  grounds  of  a 
ytate  institution  may  improve  access  to,  and  enhance  the  value 
of;  private  property.  But  in  each  case  the  dominant  purpose 
is  obvious,  and  therefore  the  classification  along  the  line  of  dis- 
tinction above  stated. 

The  decided  cases  generally  in  their  facts  support  the  fore- 
going conception  and  distinction,  although  not  always  stating 
it  accurately.  Thus,  in  Eippe  v.  Becker,  56  Minn.  100,  57 
]Sr.  W.  331,  in  holding  that  a  statute  authorizing  the  state 
railway  and  warehouse  commission  to  erect  and  run  elevators 
infringed  the  constitutional  provision,  the  court  overruled  a 
contention  that  it  merely  facilitated  a  legitimate  police  pur- 
pose of  regulating  the  weighing  and  storing  of  grain;  also 
that  "internal  improvements"  meant  only  channels  of  travel 
and  commerce.  The  first  contention  was  overruled  on  the 
ground  that  building  an  elevator  could  have  no  relation  to 
police  regulation  of  weighing  and  storing  grain — a  position 
to    which   we   should   hesitate   to   assent.     A   more    conclusive 
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answer  to  the  police  power  argument  would  obviously  have 
been  that  if  the  work  was  one  of  internal  improvement,  within 
the  constitutional  meaning,  it  was  forbidden,  although  it  might 
facilitate  execution  of  a  police  power  and  purpose.  In  dis- 
posing of  the  latter  contention  (that  works  of  internal  im- 
provement included  only  means  of  travel  and  transportation), 
the  court  said  (^litchell,  J.,  Rippe  v.  Becker,  56  Minn.  117,  57 
N.  W.  335),  that  it  included  "  'any  kind  of  work  that  is  deemed 
important  enough  for  the  state  to  construct,'  except,  of  course, 
as  indicated  in  Leavenworth  Co.  v.  Miller,  7  Kan.  479,  493,  13 
Am.  Eep.  425,  those  which  are  used  exclusively  by  and  for  the 
state,  as  a  sovereign,  in  the  performance  of  its  governmental 
functions,  such  as  a  state  capitol,  state  university,  penitentiaries, 
reformatories,  asylums,  quarantine  buildings,  and  the  like;  for 
education,  the  prevention  of  crime,  charity,  and  the  preserva- 
tion of  public  health  are  all  recognized  functions  of  state  gov- 
ernment." 

'^^  In  other  cases  the  expression  "works  of  internal  improve- 
ment," contained  in  constitutional  prohibitions  similar  to  ours, 
have  been  declared  to  include  enterprises  as  follows :  Dredg- 
ing sand  flats  from  a  river  (Eyerson  v.  Utley,  16  Mich.  269)  ; 
deepening  and  straightening  river  (Anderson  v.  Hill,  54  ]\Iich. 
477,  20  N.  W.  549)  ;  constructing  or  operating  street  railways 
(Attorney  General  v.  Pingree,  120  Mich.  550,  79  N.  W.  814)  ; 
telephone  or  telegraph  lines  (Northwestern  Tel.  Exch.  Co.  v. 
Chicago  etc.  E.  E.  Co.,  76  Minn.  334,  345,  79  N.  W.  315)  ; 
irrigation  reservoirs  (In  re  Senate  Eesolution,  12  Colo.  287, 
21  Pac.  484)  ;  roads,  highways,  bridges,  ferries,  streets,  side- 
walks, pavements,  wharves,  levees,  drains,  waterworks,  gas- 
w^orks  (obiter,  Leavenworth  Co.  v.  Miller,  7  Kan.  479,  493,  12 
Am.  Eep.  425) ;  levees  (Alcorn  v.  Hamer,  38  Miss.  652) ;  im- 
provement of  Fox  river  (Sloan  v.  State,  51  Wis.  623,  632,  8 
N.  W.  393)  ;  levees  and  drains  (State  v.  Hastings,  11  Wis. 
448,  453).  It  also  appears  by  the  relation  in  this  case  that 
the  original  construction  of  the  system  of  levees,  to  which 
tliose  now  contemplated  are  to  be  supplementary,  was  done 
both  by  this  state  and  by  the  United  States  as  a  work  of  in- 
ternal improvement,  and  by  the  municipalities  for  reclamation 
and  improvement  of  property:  Sec  Laws  1873,  c.  213;  Laws 
1889,  c.  434;  and  Barden  v.  Portage,  79  Wis.  126,  132,  48  N. 
W.  210. 

In  the  light  of  the  historical  situation  surrounding  the* 
framing    of    our   constitution,    and    of   the   construction,    both 
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practical  and  judicial,  since  given,  we  cannot  doubt  that,  prima 
facie,  levees  or  dikes  to  restrain  the  waters  of  a  navigable  river 
are  works  of  internal  improvement,  within  the  meaning  of  the 
prohibitory  section  invoked  by  the  attorney  general;  and  that, 
too,  whether  the  main  purpose  be  promotion  of  navigabilit}', 
creation  of  water  power,  or  reclamation  of  adjoining  lands.  In 
any  of  these  there  is  enough  of  pecuniary  benefit  to  warrant 
belief  in  the  possibility,  at  least,  that  they  may  be  undertaken 
by  private  enterprise  or  local  '**  associations.  Indeed,  a  part, 
at  least,  of  the  system  which  the  act  of  1901  proposes  to  con- 
struct and  strengthen,  was  the  result  of  the  private  enterprise 
of  the  Green  Bay  and  ]\Iississippi  Canal  Company,  subse- 
quently taken  over  by  the  United  States.  On  the  other  hand, 
even  though  there  be  some  slight  measure  of  general  govern- 
mental purpose  likely  to  be  accomplished  by  such  structures, 
it  is  so  indirect  and  relatively  so  slight  that  it  cannot  take 
the  work  out  of  the  category  to  which  it  so  obviously  belongs. 
Kailway  and  toll-road  building  is  forbidden  to  the  state,  yet 
each  facilitates  the  moving  of  militia  and  the  transportation 
of  supplies  for  the  state  institutions.  Removal  of  dangerous 
rapids  from  a  navigable  river  would  tend  to  protect  life,  yet 
the  authorities  hold  it  a  prohibited  internal  improvement,  no 
matter  how  fully  the  legislature  may  have  been  impressed 
with  the  desirability  of  the  improvement  for  the  life-saving  pur- 
pose. For  the  same  reason  the  fact  that  levees  at  the  place 
in  question  might  incidentally  avert  possible  peril  to  life  can- 
not make  them  other  than  works  of  internal  improvement,  nor 
can  the  declaration  of  such  a  purpose  in  the  title  of  the  act 
be  any  more  effective  to  that  end. 

At  this  point  the  relator  presents  the  argument  that  in  pro- 
tection of  life  and  property,  or  otherwise,  there  may  be  found 
a  public  purpose  in  the  construction  of  the  proposed  levees, 
whereby  they  are  brought  within  the  police  power  of  the  leg- 
islature. This  may  well  be  conceded  arguendo,  without  chang- 
ing the  result.  Important  public  and  general  interests  may 
be,  doubtless  are,  subserved  by  railroads,  canals,  street  rail- 
wavs,  and  telegraphs;  else  the  state's  right  of  eminent  domain 
could  not  be  conferred  in  their  aid.  But  that  fact  does  not 
prevent  them  from  being  works  of  internal  improvement,  for- 
bidden to  the  general  state  government.  It  is  on  the  ground 
that  such  works  do  serve  a  public  purpose,  and  are  within  the 
ordinary  police  powers  conferred  by  the  general  vesting  of  leg- 
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islative  power,  that  it  has  been  held  that  '^  the  legislature 
may  delegate  to  counties  and  municipalities  authority  to  aid 
them  by  loans  of  credit:  Bushnell  v.  Beloit,  10  Wis.  195; 
liogan  V.  City  of  Watertown,  30  Wis.  259.  But  that  result 
is  reached  only  because  the  prohibition  contained  in  section  10, 
article  8,  of  the  constitution,  applies  only  to  the  general  state 
government,  and  not  to  the  minor  political  divisions.  Concede 
the  state  government  has  the  police  power  and  that  such  works 
fall  within  it;  nevertheless  the  state  is  prohibited  from  ex- 
ercising that  power  by  means  of  works  of  internal  improve- 
ments. The  police  power  has  been  wittily  defined  as  the  power 
to  pass  unconslitutional  laws,  and  some  utterances  of  courts 
have  seemed  to  justify  such  conception.  It  is  nevertheless 
erroneous.  An  act  which  the  constitution  clearly  prohibits  is 
beyond  the  power  of  the  legislature,  however,  proper  it  might 
be  as  a  police  regulation  but  for  such  prohibition.  Sectarian 
instruction  cannot  be  given  in  public  schools,  however  promo- 
tive of  public  morals  the  legislature  may  deem  it:  State  v. 
District  Board,  76  Wis.  177,  20  Am.  St.^  Rep.  41,  44  X.  W. 
967.  No  law  impairing  the  obligation  of  contracts  may  be 
enacted,  however  essential  to  the  peace  of  the  community : 
Cornell  v.  Hicheiis,  11  Wis.  353.  The  full  extent  to  which 
the  courts  may  go  in  their  construction  is  to  recognize  that 
constitutions  are  adopted  for  the  purpose  of  establishing  gov- 
ernment, to  which  end  some  measure  of  police  power  is  es- 
sential, and  that  a  construction  of  any  provision  which  would 
wholly  prevent  the  accomplishment  of  that  purpose  is  to  l)e 
presumed  against,  if  any  other  reasonable  one  can  be  found 
which  is  consistent  with  the  existence  of  government.  It  is 
upon  this  ground  that  this  and  other  courts  have  ascribed 
a  limited  meaning  to  the  words  ''internal  improvements,''  but, 
after  finding  what  that  meaning  is,  we  cannot  sustain  the  state 
government  in  l>eing  a  party  to  them  without  nullifying  the  be- 
hests of  the  so\ereign  people,  pronounced  in  the  highest  form 
of  written  law.  Being  convinced,  as  already  stated,  that  tlieir 
true  meaning  is  such  as  to  include  the  work  '^  authorized  by 
chapter  282,  Laws  of  1901.  we  must  hold  that  the  legisla- 
ture was  forbidden  to  enact  such  chapter  into  law,  and  that 
the  secretary  of  state  is  neither  required  nor  empowered  to 
issue  warrants  for  expenses  incurred  under  it. 

By    the    Court.     Judgment    reversed,    and    cau^e    remanded 
with  directions  to  dismiss  the  proceedings. 
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A  Sfafc  C(m>itifutinn  providing  that  the  state  shall  never  be  a  party 
in  carrying  on  any  work  of  internal  improvement  is  not  a  restriction 
upon  municipal  corporations:  Commissioners  of  Leavenworth  County 
V.  Miller,  7  Kan.  479,  12  Am.  Eep.  425. 

The  Police  Potcer  must  be  exerciseil  in  subordinancy  to  the  con- 
stitution: See  the  monographic  note  to  Booth  v.  People,  78  Am,  St. 
Eep.   237. 


EOGERS-ELTGER  COMEANY  v.  MUEEAY. 

[115  Wis.  267,  91  N.  W.  657.] 
CONSTITUTIONAL  LAW— Log  Liens— Purchaser's  Liability. 
A  statute  declaring  that  any  person  who  buys  an  interest  in  property 
upon  which  a  log  lien  is  claimed,  and  uses  or  so  disposes  of  the 
property  that  the  lien  cannot  be  enforced,  renders  himself  liable  for 
the  entire  debt  due  the  lien  claimant,  Ls  unconstitutional,     (p.  902.) 

H,  V.  Gard,  for  the  appellant, 

Catlin,  Butler  &  livons,  for  the  respondent. 

2«s  BAEDEEN",  J.  This  action  involves  the  validity  of  sec- 
tion 3336  of  the  Statutes  of  1898.  Such  section  is  as  follows: 
''If  any  property  upon  which  a  lien  is  claimed  under  the 
foregoing  provisions  shall,  during  the  pendency  of  the  claim 
therefor,  be  transported  out  of*  this  state,  secreted,  destroyed, 
sold,  encumbered  or  so  changed  in  character  by  intermingling 
it  with  other  property  as  to  prevent  the  property  upon  which 
the  lien  is  claimed  from  being  subjected  to  the  satisfaction  of 
the  lien,  the  owner  of  such  property  and  every  purchaser  thereof 
or  person  acquiring  any  interest  therein  during  the  pendency 
of  such  claim  shall  be  liable  to  the  lien  claimant  for  the  amount 
vdiich  may  be  adjudged  to  be  due  him,  which  amount  may  be 
recovered  against  any  such  person  in  a  personal  action ;  pro- 
vided the  petition  for  lien  is  filed  in  accordance  with  law  and 
an  action  to  foreclose  the  same  is  begun  within  the  time  limitf'd 
therefor." 

It  will  be  observed  from  the  complaint  that  the  plaintiff  has 
complied  with  the  requirements  of  this  statute,  and  is  seeking 
to  recover  from  defendant  the  entire  amount  of  time  checks 
ii  has  purchased.  According  to  the  literal  readiug  of  the  stat- 
ute, anv  person  who  Iniys  an  interest  in  property  upon  which 
a  log  lien  is  claimed,  and  u.-es  or  so  disposes  of  the  property 
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2^'^  that  the  lien  cannot  be  enforced,  renders  himself  liable  for 
the  entire  debt  due  the  lien  claimant.  It  is  also  to  be  observed 
that  this  extreme  lial^ility  is  not  made  to  rest  npon  the  fact 
that  a  lien  has  been  adjudged  and  determined,  but  may  be  de- 
clared in  any  case  where  a  lien  is  claimed,  a  petition  filed, 
and  action  commenced.  The  good  faith  or  diligence  of  the 
person  purchasing  the  property  is  no  protection  to  him.  Tlie 
lumber  may  be  sold  in  open  market,  it  may  pa^^s  tlrmugli 
many  different  hands,  it  may  go  into  the  possession  of  inno- 
cent purchasers,  and  yet  the  original  owner,  and  every  person 
acquiring  any  interest  therein  "during  the  pendency  of  such 
claim,"  is  liable  to  the  lien  claimant  for  the  full  amount  of  his 
due,  regardless  of  the  value  of  the  propei'ty  wliich  may  have 
come  to  his  hands.  The  value  of  the  property  received  bv  tlie 
purchaser  may  be  infinitesimal  when  compared  with  the 
amount  due  the  claimant.  In  this  case  it  was  about  one-fifth. 
For  the  simple  act  of  purchasing  personal  property  the  statute 
makes  the  purchaser  liable  with  the  real  debtor  to  the  extent 
stated.  The  lien  claimant  need  not  exhaust  his  remedy  against 
the  real  debtor.  He  need  not  have  the  amount  due  deter- 
mined in  the  suit  brought  against  the  party  primarily  liable. 
Tie  has  only  to  file  his  lien,  and  commence  a  suit,  and  then  the 
liability  of  the  other  becomes  absolute. 

Is  this  a  valid  enactment?  Does  it  do  violence  to  that  pro- 
vision of  the  federal  constitution  which  provides  that  "no  state 
shall  ....  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,  or  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws":  Fourteenth  Amend- 
ment, sec.  1.  That  it  imposes  upon  the  purchaser  of  any 
of  the  commodities  upon  which  the  statute  gives  a  lien  a  penalty 
if  he  purchases  during  the  pendency  of  sucli  claim  is  perfectly 
obvious.  It  thrusts  upon  such  purchaser  an  obligation  having* 
no  relation  to  the  value  of  the  property  he  receives  or  tlie 
loss  which  the  lien  claimant  sustains.  It  may  be  a  just  and 
])roper  thing  for  the  legislature  to  protect  the  lien  claimant 
-"**  against  acts  that  tend  to  defeat  his  lien.  Indeed,  it  may  go 
farther,  and  pass  statutes  Avhich  shall  be  read  into  the  con- 
tracts of  the  parties  when  made,  and  date  the  inception  of  the 
lien  from  the  commencement  of  the  operations  wbich  give  rise 
to  tlie  lien.  Such  legislation  was  sustained  in  the  cases  of 
I.anipson  v.  Bowen,  41  Wis.  4S4;  Yilas  v.  McDonough  ^Ifg. 
Co..  91  Wis.  im,  51  Am.  St.  IJop.  9-^5.  05  X.  W.  488;  J.  B. 
AlCree  .Alfg.   Co.  v.  Henry,  9G   Wis.  327,  71  X.   W.  370;  and 
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Fitzgerald  v.  Walsh,  107  Wis.  92.  81  Am.  St.  Eep.  824,  82  X. 
W.  717.  This  principle  was  carried  to  its  liniit  in  Mallory  w 
La  Cross  Abattoir  Co.,  80  Wis.  170,  49  S.  W.  1071,  which  sus- 
tained the  subcontractors  lien  under  chapter  333,  Laws  of  1889, 
on  the  theory  that  such  law  made  the  owner  a  surety  for  the 
original  contractor  for  the  payment  of  work  which  resulted 
in  the  improvement  of  his  property.  This  statute  was  to  be 
read  into  the  contract  of  the  original  parties,  and  could  be  sus- 
tained, because  it  gave  the  property  owner  a  remedy  over  in 
case  ho  was  compelled  to  pay  more  than  the  amount  called  for 
in  his  contract.  The  statute  under  consideration  contains  no 
such  provision.  It  gives  the  purchaser  no  remedy,  while  it  im- 
poses a  burden  beyond  the  contemplation  of  the  parties.  It  is 
the  imposition  of  the  penalty  mentioned  that  makes  the  law 
vicious.  Be<?ause  it  is  arbitrary,  unjust  and  oppressive,  because 
ii  creates  a  liability  having  no  just  relation  to  the  lo?s  sustained 
by  the  lien  claimant,  or  benefits  received  by  the  purchaser,  iti 
comes  fairly  within  the  condemnation  of  the  federal  constitu- 
tion. 

Much  judicial  thought  has  been  expended  in  interpreting 
t];e  meaning  of  the  section  of  the  fourteenth  amendment  men- 
tioned, and  many  cases  have  arisen  in  which  the  learning  of 
the  judges  have  been  displayed.  All  agree  that  the  legislature 
cannot  take  the  property  of  one  and  give  it  to  another.  It 
cannot  create  or  enforce  penalties,  except  in  the  exercise  of 
^he  police  power  or  for  the  general  welfare  of  the  people. 
Legislation  that  is  so  partial  and  arbitrary  as  to  result  in  the 
spoliation  of  property  has  always  been  condemned.  In  fact, 
~'^  the  range  of  decision  has  been  so  wide,  and  the  cases  so 
numerous,  that  an  attempt  at  citation  of  authorities  would 
result  in  confusion. 

Counsel  for  the  appellant,  while  not  admitting  the  inva- 
lidity of  the  statute,  argue  that  it  can  be  sustained  by  holding 
that  it  was  only  intended  to  make  the  purchaser  liable  for  the 
actual  value  of  the  property  received,  and  that  the  statute 
mav  be  so  construed.  Xo  canon  of  construction  of  which  we 
are  aware  sanctions  this  contention.  In  words  as  plain  as  anv 
that  could  have  been  selected,  the  legislature  has  manifested 
its  intention.  The  langiiage  is  that  the  party  ''sliall  be  liable 
to  the  lien  claimant  for  the  amount  which  may  ])q  adjudged 
to  Ije  due  him."  The  construction  contended  for  would  make 
the  statute  read  "shall  be  liable  to  tlie  lien  claimant  for  the 
value  of  the  property  received  by  him."'"     This  court  can  only 
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construe.  It  cannot  legislate.  Words  should  not  be  read  into 
or  read  out  of  a  plain  statute.  To  adopt  the  construction  asked 
would  be  to  make  a  new  statute.  This  we  cannot  do,  It  must 
be  left  as  written  by  the  legislature,  and  its  terms,  being  in 
violation  of  the  organic  law,  must  be  held  invalid. 

Plaintiff  having  no  basis  for  its  alleged  cause  of  action,  the 
demurrer  was  properly  sustained. 

By  the  Court.     Order  affirmed. 

CASSODAY,  C.  J.  I  concur  in  the  decision  in  this  case, 
but  in  doing  so  I  do  not  wisli  to  be  regarded  as  approving  the 
decision  of  this  court  in  Mallory  v.  La  Crosse  Abattoir  Co.,  80 
Wis.  170,  49  N.  W.  1071,  or  Vilas  v.  McDonough  Mfg.  Co.,  91 
Wis.  G07,  51  Am.  St.  Rep.  925,  65  N.  W.  488,  cited  in  the 
opinion  of  my  brother  Bardeen. 


Aft  to  Liens  Upon  Logs,  timber  and  lumber,  see  Anderson  v.  Tingley, 
2+  Wash.  537,  85  Am.  St.  Kep.  959,  64  Pac.  747;  Edwards  v.  H.  B. 
Waite  Lumber  Co.,  108  Wis.  164,  81  Am.  St.  Rep.  884,  84  N.  W.  150; 
Breault  v.  Archambault,  64  Minn.  420,  58  St.  Eep.  545,  67  N.  W. 
348;  Balcom  v.  Empire  Lumber  f'o,,  91  Ga.  651,  44  Am.  St.  Eep.  58, 
17  S.  E.  1020;  Littlefield  v.  Morrill,  97  Me.  505,  94  Am.  St.  Eep.  513, 
54  Atl.   1109. 

A  Mechanic's  Lien  Laic  which  gives  to  contractors,  subcontractors, 
materialmen,  and  laborers  a  lien  on  buildings  for  which  they  have 
furnished  material  or  performed  labor,  is  not  unconstitutional:  Bar- 
rett v.  Millikan,  156  Ind.  510,  83  Am.  St.  Eep.  220,  60  N.  E.  310. 


JEEDEE  V.  EURBUSn. 

[115  W^is.  277,  91  N.  W^  661.] 
HOMESTEAD— Alienation  by  Husband.— A  statute  declaring 
that  no  alienation  of  his  homestead  by  a  married  man  shall  be  of 
any  effect  without  the  signature  of  his  wife,  does  not  preclude  him 
from  conveying  an  equitable  right  to  the  legal  title  to  lands  used  as 
a  homestead  for  himself  and  wife  at  the  time  of  the  conveynnce, 
upon  the  extinguislmient  of  the  homestead  right  by  her  death  or 
otherwise,     (p.   909.) 

Sanborn,  Lusc  &  Powell,  for  the  appellant. 

W.  ]\r.  Bowe,  for  the  respondent. 

-''^  ^rAESHALL,  J.     Action  for  specific  porformance.    The 
complaint,  by  appropriate  allegations,  set  forth  the  following: 
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Daniel  F.  Smith,  a  married  man,  living  separate  and  apart  from 
his  wife,  and  the  owner  of  a  homestead  in  this  state  upon  which 
he  resided  in  1892,  for  a  valuable  consideration,  in  form  by 
warranty  deed,  conveyed  such  homestead  to  Henry  B.  Dike 
and  plaintiff.  Smith's  wife  refused  to  join  in  the  deed.  Sub- 
sequently they  died,  he  surviving  her  about  two  years.  Before 
the  commencement  of  this  action  Dike  conveyed  his  interest 
in  the  land  to  plaintiff.  Smith  loft  surviving  him  but  one 
child,  the  person  named  as  defendant.  The  deed,  though  void 
as  a  conveyance  of  the  legal  title,  was  good  as  a  contract  to 
convey  after  the  extinguishment  of  the  homestead  right  of  the 
grantor  and  his  wife.  Such  homestead  was  extinguished  by 
their  death,  and  the  legal  title  in  the  land  became  vested  in 
the  defendant,  in  trust,  however,  for  the  equitable  owner,  under 
the  deed.  The  prayer  of  the  complaint  was,  in  effect,  for  a 
decree  declaring  the  deed  good  as  an  agreement  to  convey  upon 
the  extinguishment  of  the  homestead  right;  that  such  right 
was  extinguished  by  the  death  of  Smith  and  his  wife;  that 
plaintiff  was  entitled  to  have  the  contract  specifically  performed 
by  a  conveyance  from  defendant,  and  to  a  decree  requiring  the 
makincr  of  such  convevance  accordin^lv. 

Defendant  interposed  a  general  demurrer  to  the  complaint, 
vrhicli  was  sustained,  and  plaintiff  appealed. 

The  question  presented  here  may  properly  be  stated  thus": 
Does  section  2203  of  the  Statutes  of  1898,  in  terms  providing 
tluit  no  mortgage  or  other  alienation  by  a  married  man  of 
his  homestead,  exempt  by  law  from  execution,  shall  be  valid 
or  of  any  effect  as  to  such  homestead  without  the  signature  of 
-'**  his  Avife,  deal  merely  with  the  homestead  as  a  privilege, 
•right,  or  interest  in  land,  enabling  the  persons  whom  the  statute 
was  designed  to  protect  to  enjoy  the  propm-ty  as  a  liome.  leaving 
the  husband  free  to  deal  with  it  in  any  way  lie  may  see  fit  not 
inconsistent  with  the  homestead  right?  Wo  cannot,  at  this  late 
(lav.  decide  that  as  a  new  question.  If  it  were  otlierwise,  a 
dilfcrent  result  of  this  appeal  might  occur  than  the  one  we 
liave  decided  upon.  In  Conrad  v.  Schwamb,  53  "Wis.  oT".'.  10 
^\  W.  395,  it  was  in  effect  hchl  that  the  statutory  disability 
of  the  husliand  goes  only  to  such  dealings  with  tlic  land  used 
as  a  homestead  as  interferes  with  such  use,  and  that  a  deed 
executed  l)v  him  alone,  construed  as  a  contract  to  convey  after 
th.e  extingiushnunt  of  the  homestead  riglit.  does  not  so  interfere. 
In  Fergii^son  v.  Mason.  GO  Wis.  377.  19  X.  W.  420.  the  court 
attempted  to  carefully  consider  section  2203    of  the  Statutes  of 
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1S9S.  and  all  arguments  that  could  roasnnal)ly  be  advanced, 
based  upon  other  statutes  relating  to  tl-.e  subject  of  homestead, 
in  support  of  the  theory  that  the  disability  of  the  husband  under 
such  section  goes  to  the  entire  property  in  the  land,  legal  and 
equitable,  resnlting  in  a  decision  in  favor  of  the  atlirmative 
of  the  question  we  have  stated,  that  is,  that  such  section  uses 
the  term  "homestead"  as  descriptive  of  a  right  in  land,  a  priv- 
ilege to  use  it  as  a  homo,  and  that  an  equital)le  luterest  therein 
may  be  conveyed  by  the  sole  act  of  the  husband,  an  interest 
entitling  the  grantee  to  the  legal  title  to  the  land  npon  the 
termination  of  the  homestead  privilege.  It  was  said  that  the 
statute  must  be  construed  as  preventing  him  from  conveying 
the  legal  title  in  praosenti,  or  conveying  a  future  estate  in  fee 
simple,  because  such  an  interest  would  enable  the  owner 
thereof  to  seriously  prejudice  the  enjoyment  of  the  home- 
stead right;  but  that  the  mere  conveyance  of  an  equitable 
interest,  enabling  the  vendee  to  call  for  the  legal  title  upon 
the  termination  of  the  homestead  right,  does  not  have  that 
effect.  In  that  the  court  followed  judicial  decisions  made 
under  statutes  more  or  less  similar  to  ours  (Jewett  v.  Brock, 
^^o  32  Vt.  Go;  Whiteman  v.  Field,  53  Yt.  554;  Gee  v,  ]\[oore, 
14  Cal.  476;  McQuade  v.  Whaley,  31  Cal.  533;  Smith  v. 
I'rovin,  4  Allen,  516;  Doyle  v.  Coburn,  6  Allen,  71;  Stewart 
v.  ]\Iackey,  16  Tex.  56,  67  x\ni.  Dec.  60!))  in  preference  to 
decisions  to  the  contrary  under  like  statutes  (Phillips  v.  Stanch, 
20  Mich.  369;  Hall  v.  Loomis,  63  Mich.  709,  30  N.  W.  374; 
Barton  v.  Drake,  21  Minn.  299 ;  Weitzner  v.  Thingstad,  55 
Minn.  244,  56  X.  W.  817;  Clarke  v.  Koenig,  36  Xeb.  572,  54 
X.  W.  842;  Alford  v.  Lehman,  Durr  &  Co.,  76  Ala.  526; 
Pipkin  V.  Williams,  57  Ark.  242,  38  Am.  St.  Pep.  241,  21  S, 
W.  433).  The  former  authorities  are  to  the  effect  that  a  mar- 
ried man  may  make  a  good  conveyance  of  the  legal  title  to  land 
atl'ected  by  tlie  homestead  right,  subject  to  the  enjoyment  of  such 
right.  This  court  did  not  go  q'uite  that  far,  as  we  have  seen, 
holding  tliat  the  fartbe^^t  the  husband  can  go,  acting  alniu;,  is 
to  make  an  executory  contract  binding  the  legal  title  in  equity 
upon  the  satisfaction  of  the  homestead  privilege,  and  that  a  con- 
veyance in  form  conveying  the  legal  title  should  be  given  etft'ct 
only  as  a  conveyance  of  such  equitable  interest. 

Many  courts  have  gone  so  far  as  to  hold  that  such  a  contract 
is  not  good  for  any  purpose  whatever;  that  tlie  vendee  therein 
can  nciilier  obtain  the  legal  title  to  the  premises  under  it  in 
any  situation,  nor  maintain   an  action  agaijist  the   vendor   to 
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lecover  the  consideration  paid.  One  of  the  most  significant  of 
.•^uch  cases  is  Weitzner  v.  Thingstad,  55  i\Iinn.  244,  56  ^N",  W. 
817.  However,  tlie  idea  that  the  homestead  which  the  hushand 
cannot  convey  except  in  the  manner  indicated  in  section  2203  is 
a  mere  right  in  land,  and  that  the  creation  of  an  equitable  right 
to  the  legal  title,  upon  the  termination  of  the  homestead  priv- 
ilege, does  not  interfere  with  the  latter  interest  and  therefore 
ma}^  he  created,  was  ingrafted  npon  and  made  a  part  of  oui". 
statute,  section  2203,  as  we  have  indicated,  and  the  decisions  of 
this  court,  in  every  instance  where  the  subject  has  come  up 
since  that  time,  have  been  in  harmony  therewith :  In  re  Eoot's 
Will,  81  Wis.  263,  267,  51  X.  W.  435;  ^^^litmore  v.  -'^i  Hay, 
85  Wis.  240,  39  Am.  St.  Ecp.  838,  55  X.  W.  708;  Town  v. 
Gonsch,  101  Wis.  445,  76  X.  W.  1096,  77  X.  W.  893.  .  The  law 
has  thus  stood  for  nearly  a  quarter  of  a  century,  and  whether  the 
court's  construction  of  the  statute  was  right  or  wrong  it  must 
now  be  considered  the  law  the  same  as  if  the  idea  involved  were 
literally  expressed  in  the  statute.  It  relates  to  property.  It  has 
become,  by  the  lapse  of  time,  a  rule  of  property,  which,  by  well- 
settled  principles,  can  only  be  rightly  changed  by  legislative 
enactment.  That  branch  of  the  government  has  had  ample  op- 
portunity to  consider  the  subject,  and  though  the  statutes  have 
been  carefully  revised  in  recent  years,  no  attempt  has  l)een 
made  to  change  the  nature  of  the  statutory  homestead  as  de- 
clared by  this  court.  It  may  be  that  the  statutes  ought  to  be 
clianged  so  that  the  meaning  of  the  term  "liomestead,"  where 
it  occurs  in  the  exemption  clause,  which  unquestionably 
covers  the  whole  title  to  the  land,  will  be  unmistakably  identi- 
cal with  the  homestead  which  the  husl)and  cannot  alienate 
without  the  consent  of  his  wife  in  the  manner  indicated  in  sec- 
tion 2203,  and  with  the  homestead  which,  under  section  2271  of 
the  Sttitutes  of  1898,  if  the  owner  dies  not  having  fully  devised 
tiie  same,  descends  free  from  all  judginents  or  claims  against 
him  except  as  therein  indicated,  to  the  end  that  all  convey- 
ances l)y  a  married  man  of  his  homestead  or  any  interest 
therein,  legal  or  equitable,  present  or  future,  by  deed  or 
otherwise,  without  his  wife's  consent,  evidenced  l)y  her  act  of 
joining  in  the  deed,  shall  be  of  no  effect  whatever.  It  s(.'ems 
that  nothing  short  of  that  will  efUciently  preserve  tlie  prop- 
erty chosen  l)y  the  husband  for  the  family  home,  for  the  bene- 
fit of  himself  and  family,  till  such  time  as  he  sees  fit  to  abandon 
it  as  such. 
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It  follows  from  what  has  been  said  that  Conrad  v.  Schwamb, 
53  Wis.  372,  10  X.  W.  395,  and  Ferguson  v.  Mason.  GO  Wis. 
377,  19  X.  AY.  420,  rule  this  ease.  To  try  to  distinguish  one 
ease  from  another  upon  the  facts,  where  the  ruling  principles 
in  one  are  plainly  identical  with  those  '-^^  in  the  other,  creates 
unctrtainty  and^  confusion  in  the  law.  That  should  be  avoided, 
as  to  any  subject,  but  particularly  in  respect  to  titlfs  to  real 
property.  True,  as  counsel  contends,  in  Conrad  v.  Schwamb, 
53  Wis.  372,  10  X.  W.  395,  tlie  wife  intended  to  sign  a  deed  con- 
veying the  homestead  lands,  Init  by  mistake  other  lands  were 
described  in  the  paper,  while  in  this  case  the  wife  refused  to 
sign  the  deed.  But  the  decision  went  solely  upon  the  ground 
that  the  statute  deals  only  with  a  homestead  right  in  land, 
and  that  the  wife's  signature  is  not  essential  to  a  conveyance 
of  an  interest  in  the  land  which  docs  not  disturb  such  right. 
The  principles  of  law  upon  which  a  decision  is  based  are  nec- 
essarily a  part  of  the  decision:  Case  v.  Hoffman,  100  Wis. 
314.  318,  75  X.  W.  945;  Wells'  Adjudicata,  sec.  217;  l^rustees 
V.  Stocker,  42  X.  J.  L.  115.  There  can  bo  no  mistaking  the 
significance  of  this  language  in  the  Conrad  case :  "The  deed 
of  18G3,  executed  by  John  Felton  and  wife  to  the  defendant 
Schwamb,  although  it  did  not  convey  the  land  intended,  must 
be  treated  in  equity  as  an  executory  contract  by  John  Felton 
to  convey  such  land.  While  the  land  intended  to  be  conveyed 
reiuaincd  the  homestead  of  Felton  ;nd  wife,  the  defendant  could 
not  have  enforced  specific  performance  of  such  executory  con- 
tract  Piut  it  was  undoul)tedly  a  valid  contract,  for  the 

breach   of   which   Felton  would   probably   have   been   liable   to 

respond   in   damages   to    Scliwamb Xo   good   reason   is 

perceived  why  Schwamb  might  not  have  maintained  an  action 
for  specific  performance  of  such  contract  against  John  Felton, 
^',■henever  it  was  in  the  power  of  Felton  to  convey  the  l;ind  bar- 
•  gained  for."' 

Xo  significance  is  given,  it  will  be  seen,  to  the  mere  fact  that 
the  wife  assented  to  the  making  of  the  deed.  Tlic  law  was 
declared  the  same  as  it  would  have  been  had  the  wife  not 
been  a  party  to  the  transaction  at  all.  The  idea  expressed  is 
that  the  honu'stead  right  of  the  statute  under  section  2203  is 
one  thing,  and  the  land  subject  to  that  right  another,  and  that 
it  is  the  fonner  interest  in  the  realty  to  which  tlie  disability  of 
the  husband  relates.  That  was  brought  out  with  unmistakablo 
-•**•'  clearness  in  the  later  case  of  Ferguson  v.  Mason,  GO  \^'is. 
377,  19  X.  W.  420,  as  wu  have  seen. 
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In  the  liglit  of  the  foregoing  we  cannot  es:-ape  tlie  con- 
clusion that  our  statute,  section  2203,  as  we  are  bound  to  view 
it  at  this  time,  does  not  preclude  a  marriul  man,  by  deed  or 
contract  executed'  by  him  alone,  from  conveying  an  equita])le 
right  to  the  legal  title  to  the  lands  used  as  the  b.omestead  for 
Ivimself  and  wife  at  the  time  of  such  conveyance,  upon  the 
extinguishment  of  the  homestead  right  by  the  death  of  the 
wife  or  otherwise;  and  that  the  deed  in  question  in  this  case 
must  be  held  good  as  such  a  conveyance  and  enforced  against 
respondent,  who  became  possessed  of  the  legal  title  to  the 
homestead  lands  upon  the  death  of  her  father.  That  requires 
a  reversal  of  the  order  appealed  from. 

By  the  Court.  The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  overrule  the  demurrer 
and  for  further  proceedings  according  to  law. 


THE  EFFECT  OF  A  CONVEYANCE  OR  ENCUMBRANCE  OF  THE 
HOMESTEAD  BY  ONE  ONLY  OF  THE  SPOUSES.* 
I.    Absolute  Conveyancos. 

a.  The  General  Rule. 

b.  The  Minority  Rule. 

c.  Compliance  with  Statutory  ReQuirements. 

d.  North    Carolina    Rule. 

e.  Must  not  Trench  Upon  the  Homestead. 

f.  Former  Alabama  Rule. 
II.     Mortgages  and  Deeds  of  Trust. 

a.  Generally. 

b.  Effect  of  the  Adoption  of  Constitutional  Provisions. 

c.  Equitable   Mortgage. 

d.  Under   Trust  Agreement. 

e.  Third  Person  May  Take  Advantage. 

f.  Validity  as  to  the  Excess. 
III.     Change   or  Renewal  in  Mortgage. 

a.  Both   Must   Join    Therein. 

b.  Husband  Alone  Extending  the  Statute  of  Limitations. 

1.  Authorities   Allowing   It. 

A.  Depending  on  Nature  of  the  Homestead 

Right. 

B.  Depending  on  Nature  of  the  Statute  of 

Limitations. 

2.  Authorities   Opposed   Thereto. 

•  IV.     Surrender  and  Assignment  of  Instrument  Under  Which  the 
Homestead  is  Held. 

a.  Certificates  of  School  Lands. 

b.  Lease  or  Contract. 

c.  Assignment  for  Benefit  of  Creditors. 


'REFERENCE  TO  MOXOGRAPHIC  NOTE. 

Conveyance  of  homesteads:  Go  Am.  Dec.  482. 
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V.    For  Public  Purposes. 

a.  Dedication, 

b.  Eminent  Domain. 
VI.     Title  by  Descent. 

VII.     To  What  Extent  Invalid. 
VIII.    Validating   Conveyance  by  Subsequent   Act. 

a.  By  Miscellaneous  Acts. 

b.  By   Abandonn;ent. 
IX.     Estoppel. 

a.  Applicability  of  the  Doctrine, 

b.  Effect  of  Covenants  in  Conveyances. 
X.     Excess   Above   Homestead. 

XI.     Conveyance  by  One  Spouse  to  the  Other. 

a.  Generally  Held  Good. 

b.  Conveyance  to  Wife  and  Children. 

c.  Rule  in  Illinois  —In   Texas. 
XII.     Leases. 

a.  Prohibited  Where  Homestead  Interfered  With. 

b.  Estoppel  in  Leases. 

c.  Covenant  in  Leases. 
XIII.    Eights  of  Way. 

a.  View  Allowing  Grants  Thereof. 

b.  Criticism  of  the  Rule. 
XIV.     Contracts  to  Convey. 

a.  Same  as  Conveyances. 

b.  When  Homestead   Character  Lost. 

c.  Wife's  Refusal  to  Join,  as  a  Defense. 

d.  Defective  Conveyances  as  Contracts  to  Convey. 
XV.     Conveyance  of  the  Reversion. 

XVI.  Exceptions  to  the  Rule  Requiring  Joinder  of  Husband  and 

Wife. 

a.  For  Purchase  Money. 

b.  Prior  Equities   and  Encumbrances. 

XVII.  Voluntary  Consent  of  the  Wife. 

a.  Compliance  With  Statutory  Requirements. 

b.  In  Writing. 

c.  How  Manifested. 

1.  Signature   Alone  Sufficient. 

2.  Must  be  in  Body  of  Deed. 

d.  Fraud  and  Misrepresentation. 

1.  By  Third  Person. 

2.  By  Grantee  or  Mortgagee. 

e.  Mistake  or  Ignorance. 

f.  Mere  Relinquishment  of  Dower. 

g.  Necessity  for  Joint  Assent. 

1.  Must  Exist. 

2.  Separate  Instruments. 

h.     Effect  of  Separation  of  Husband  and  Wife. 

1.  Consent  Still  Necessary. 

2.  Where    Joinder    Required    Only    if    Living    To- 

gether, 
i.     Effect  of  Insanity  of  One  of  the  Spouses, 
j.    Power  of  Attorney. 
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1.  By  One  Spcuse  to  the  Other. 

2.  To    a    Third    Party, 
k.     Ratification. 

1.     Necessity  for  Consideration. 

XVIII.     Constitutionality    of     Statutes    Restricting    Alienation     cf 
Homesteads. 

XIX.     Acknowledgment. 

a.  Importance    of   Statutory   Requirements. 

b.  Strict  Compliance  Necessary. 

c.  Relinquishment  of  Dower  Therein. 

d.  Privy  Examination. 

1.  In  General. 

2.  The  Alabama  Rule. 

e.  Disqualification  of  Officer. 

1.  Where  Pecuniarily  Interested. 

2.  Acting  Out  of  His  County. 

f .  New  Acknowledgment. 

1.  May  Cure  Defective  Acknowledgment. 

2.  Made  After  Husband's  Death. 
C.     Impeaching  Officer's  Certificate. 

h.     Estoppel  in  Acknowledgments. 

I.     Absolute  Conveyances. 

a.  The  General  Rule.— It  is  well  settled  under  the  statutes  in  a 
large  majority  of  the  states  that  the  alienation  of  a  homestead  by 
one  only  of  the  spouses  is  invalid,  and  passes  no  title  to  the  alienee. 
While,  to  a  great  extent,  the  result  of  statutory  enactment,  this  view 
is  much  favored  on  account  of  the  beneficent  character  and  pur- 
poses of  the  homestead  laws.  "Exemption  is  not  intended  merely 
as  a  boon  to  tho  head  of  a  family.  It  has  a  broader  purpose.  It  pro- 
poses to  secure  to  the  resident  and  his  family  a  home  and  a  shelter, 
of  which  they  cannot  be  deprived  by  the  visitations  of  adversity,  or 
by  the  demands  of  creditors.  It  provides  alike  for  the  family,  while 
the  head  of  it  is  living,  and  for  the  widow  and  children,  composing 
the  family  after  his  death":   Miller  v.  Marx,  55  Ala.  322. 

A  conveyance  of  the  homestead  property  by  one  of  the  spouses 
without  the  consent  of  the  other  was  held  void  in  the  following  cases, 
which  represent  the  weight  of  authority:  Halso  v.  Seawright,  65  Ala. 
431;  Marks  v.  Wilson,  115  Ala.  561,  22  South.  134;  Park  v.  Park 
(Ark.),  72  S.  W.  993;  Dunn  v.  Tozer,  10  Cal.  167;  Clarkin  v.  Lewis, 
20  Cal.  634;  Mynek  v.  Bill,  5  Dak.  167,  37  N.  W.  369;  StoweU  v. 
Tucker,  7  Idaho,  312,  62  Pac.  1033;  Marshall  v.  Barr.  35  111.  106; 
Pvichards  v.  Greene,  73  111.  54;  Giay  v.  Schofield,  175  111.  ::^G,  51  N. 
E.  684;  Burnap  v.  Cook,  16  Iowa,  149,  85  Am.  Dec.  507;  Sehermer- 
horn  V.  Mahaffie,  34  Kan.  108,  8  Pac.  199;  Hill  v.  Alexander,  2  Kan. 
App.  251,  41  Pac.  1066;  Fisher  v.  Meister,  24  Mich.  447;  Ganson 
V.  Baldwin,  93  Mich.  217,  53  N.  W.  171;  Smith  v.  Sackor,  23  Minn. 
454;  Johnson  v.  Hunt,  79  Miss.  639,  31  South.  205;  Haselton  v. 
Haselton,  166  Mo.  182,  65  S.  W.  1005;  Larson  v.  Butts,  22  Neb.  370, 
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3o  X.  W.  190;  Violet  v.  Eose,  .39  Xeb.  660,  58  N.  W.  216;  P>iu'tt"-oi- 
fcaeh  V.  Gerbig  (Neb.),  90  N.  W.  654;  Wit.kowsky  v.  Gidney,  124  N. 
C.  437,  32  S.  E.  731;  Kennedy  v.  Stacey,  60  Tenn.  (1  Baxt.)  220; 
Collins  V.  Boyctt,  87  Tenn.  334,  10  S.  W.  512;  Cox  v.  Keathley,  99 
Tenn.  522,  42  S.  W.  437;  Bank  of  Cookville  v.  Brier  (Tenn.),  43  S.  W. 
140;  McBroom  v.  Whitefield,  108  Tenn.  422,  67  S.  W.  794;  Stallings 
V.  Hulluni,  89  Tex.  431,  35  S.  W.  2;  Gober  v.  Smith  (Tex.  Civ.  App.), 
36  S.  W.  910;  Virginia  etc.  Iron  Co.  v.  McClelland,  98  Va.  424,  36 
S.  E.  479;  In  re  Smith,  2  Hughes,  307,  Fed.  Cas.  No.  12,979  con- 
sidering a  Virginia  statute.  Nor  can  the  husband,  without  the  wife  's 
consent,  transfer  title  even  conditionally:  Moore  v.  Eeaves,  15  Kan. 
150.  And  the  wife  must  join,  even  though  a  life  estate  in  the  homo- 
stead  is  reserved  to  her:  Gadsby  v.  Monroe,  115  Mich.  282,  73  N. 
W.   367. 

A  wife  cannot  be  forced  to  part  with  her  right  to  the  homestead. 
So  where  a  purchaser  of  property  received  a  deed  from  the  husbaui^ 
alone,  and  filed  a  bill  in  chancery,  praying  for  an  assignment  of 
the  homestead  in  such  premises,  and  the  premises  not  being  sus- 
ceptible of  division,  the  court  decreed  that  the  wife  should  convey 
to  the  purchaser  her  homestead  right,  upon  his  depositing  in  court 
one  thousand  dollars  for  her  benefit,  it  was  held  that  such  decree  was 
void,  the  court  saying:  "To  permit  this  decree  to  stand,  would  al- 
low the  husband  to  do  indirectly  by  the  aid  of  the  court  that  which 
he  is  prohibited  by  the  statute  from  doing  directly,  which  cannot 
be   tolerated":   Brooks  v.   Hotchkiss,   4  111.   App.   175. 

A  sale  of  the  homestead  at  auction  is,  of  course,  invalid  if  the 
wife  does  not  join,  and  will  not  be  specifically  enforced:  Garlock  v. 
Baker,   46   Iowa,   334. 

In  all  such  cases  there  must  be  an  actual,  legal  homestead.  A 
wife  acquires  no  separate  rights  in  a  homestead  which  the  hus- 
band had  purchased  in  his  own  name  in  frauil  of  creditors:  In  re 
Boothroyd,  15  N.  B.  R.  368,  Fed.  Cas.  No.  1653. 

b.  The  Minority  Eule. — A  few  jurisdictions  hold  that  a  wife's 
consent  is  not  necessary,  and  a  conveyance  from  her  husband  alone 
passes  title,  he  being  the  owner  of  the  land  embracing  the  homestead: 
Wright  V.  Whittick,  18  Colo.  54,  31  Pac.  490;  Whitesides  v.  Cushen- 

berry,  8  Ky.  Law  Eep.  590;  Pribble  v.  Hall,  76  Ky.  (13  Bush)  61, 
citino-  Brame  v.  Craig,  12  Bush.  404;  Gullett  v.  Arnett,  19  Ky.  Law 
Eep.  1892,  44  S.  W.  957;  Gunnison  v.  Twitehel.  38  N.  H.  62;  Cook 
v.  Higley,  10  Utah,  228,  37  Pac.  336.  In  Arkansas,  Nebraska,  and 
Tennessee  this  view  was  at   one  time   followed,  but  is  so   no   longer: 

Klenk  v.  Knoble,  37  Ark.  298;  Schields  v.  Horbach,  49  Neb.  262,  68 
N.  W.  524;  Bilbrey  v.  Boston,  63  Tenn.  (4  Baxt.)  232;  Nichol  v. 
Davidson   County,    76   Tenn.    (S   Lea)    389. 
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c.  Uompliance  with  Statutory  Requirements.— Where  by  statute 
Cfirtain  requirements  must  be  complied  witli  before  the  homestead 
exemption  attaches,  the  husband  alone  may  convey  until  so  done, 
as  where  it  must  bo  recorded  or  a  claim  filed:  Kennedy  v.  Broyles, 
55  Mo.  App.  257;  Child  v.  Singleton,  15  Nev.  461;  Commercial  etc. 
Bank   v.  Corbett,   5  Saw.  543,   Fed.   Cas.   No.   3058. 

d.  North  Carolina  Rule. — In  North  Carolina,  if  the  homestead  is 
set  apart  and  allotted,  the  husband  alone  cannot  convey  it,  but  where 

not  allotted  he  preserves  his  jus  disponendi:  Dixon  v.  Bobbins,  114 
N.  C.  102,  19  S.  E.  239.  To  the  same  effect  are  Hughes  v.  Hodges, 
102  X.  C.  236,  9  S.  E.  437;  Fleming  v.  Graham,  110  N.  C.  374,  14 
S.  E.  922.  The  power  of  a  husband  thus  to  convey  was  restricted 
in  Cawfield  v.  Owens,  130  N.  C.  641,  41  S.  E.  891,  where  the  court 
held  that  though  there  had  been  no  allotment  of  the  homestead,  if 
there  was  a  judgment  against  the  husband  under  which  execution 
might  issue,  his  wife's  signature  was  necessary  to  the  validity  of 
a   deed   thereof. 

Previous  to  the  constitution  of  1870,  in  Tennessee,  the  homestead 
was  required  to  be  laid  off  before   there  was  any  necessity  for  the 
wife's  joining  in  its  transfer:   Kincaid  v.  Burem,  77  Tenn.   (9  Lea) 
553. 

e.  Must  not  Trench  upon  the  Homestead.— The  husband  alone 
may  convey,  provided  he  does  not  trench  upon  the  statutory  amount 
of  the  homestead:  Nixon  v.  Ilewes,  80  Miss.  88,  31  South.  899; 
Thorp  V.  Thorp,  70  Vt.  46,  39  Atl.  245.  So  where  he  gave  his  sole 
deed  to  an  undivided  one  hundred  and  ten  acres  out  of  a  three 
hundred  and  ten  acre  tract,  community  property  occupied  as  a 
homestead,  it  was  held  good:  Mass  v.  Bromberg  (Tex.  Civ.  App.), 
66  S.  W.  468.  But  where  he  conveys  part  of  the  homestead,  and 
the  value  of  the  remaining  portion  is  less  than  the  statutory  amount, 
the  wife  may  recover  a  homestead  in  the  tract  conveyed,  although  the 
husband  owns  other  lands  in  excess  of  that  sum:  Cottrell  v.  Eogers, 
99  Tenn.   488,  42  S.  W.  445. 

f,  Formfir  Alabama  Rule. — A  peculiar  construction  of  the  home- 
stead law  existed  formerly  in  Alabama,  where  the  law  exempted  a 
homestead  not  exceeding  a  fixed   amount,  and,  after  being  reduee<i 

to  its  lowest  practical  area,  it  still  exceeded  that  sum,  it  was  held 
not  protected  by  the  constitutional  provision,  and  could  be  alienated 
by  the  husband  alone:  Farley  v.  Whitehead,  63  Ala.  295.  This 
was  altered  by  statute,  providing  that  no  title  to  the  homestead 
interest  in  such  a  case  should  pass,  but  that  the  husband  or  wife 
might  maintain  a  bill  in  equity  to  have  the  land  sold  and  the  home- 
stead interest  set  apart:  Thompson  v.  Sheppard,  85  Ala.  611,  5  youth. 
334. 

It    is    well    known    that    the    homestead    dei-hiration    or    cLum    ii:;iv 
include  property  of  greater  extent  or  value  than  the  statute  j)cr.;iit's 
Am.    St.    Rep.,    Vol.    95—58 
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the  claimant  to  retain,  in  which  event  it  would  seem  that  the 
property  was  in  part  impressed  with  the  homestead  characteristic,, 
and  in  part  free  from  it,  and  that  the  free  part  should  be  subject 
to  alienation  or  encumbrance  to  the  same  extent  as  if  not  included 
within  the  homestead  claim.  The  question  here  suggested  is  one 
of  very  great  importance,  and  it  is  surprising,  and  a  matter  for 
regret,  that  the  decisions  upon  the  subject  do  not  yet  permit  of  any 
confident  answer  to  it.  We  have,  however,  already  cited  several  cases 
whicih  affirm  that  the  excess  is  subject  to  conveyance  by  the  hus- 
band without  the  consent  of  the  wife.  On  the  other  hand,  the 
California  cases  appear  to  proceed  upon  the  assumption  that  wliat- 
ever  is  included  within  the  declaration  of  homestead  is  inipressed 
with  the  homestead  characteristic,  and  that  there  is  no  way  of 
separating  that  which  is  impressed  from  that  which  is  not,  ex- 
cept under  the  provision  of  the  code  providing  the  procedure  when 
a  homestead  has  been  subjected  to  levy  under  execution.  Thus,, 
it  is  said  in  Quackerbush  v.  Keed,  102  Cal.  500,  37  Pac.  755:  "The 
homestead  was  the  land  or  premises  described,  and  any  attempt  to 
convey  or  mortgage  it  is  unavailing." 

Assuming,  however,  as  is  asserted  in  the  majority  of  the  cases^ 
upon  the  subject,  that  the  husband's  conveyance  may  have  some  ef- 
fect, when  the  premises  conveyed  are  greater  in  value  or  extent  than 
can  be  claimed  as  exempt  from  execution,  what  are  the  relative 
rights  and  remedies  of  the  grantee  under  his  deed,  or  of  the  home- 
stead claimant  and  his  family?  Do  they  and  such  grantee  hold  the 
property  as  tenants  in  common,  and  has  the  grantee  a  riglit  to  enter 
into  possession  of  the  property,  and  enjoy  it  or  any  part  of  it,  as 
against  the  wish  of  those  entitled  to  the  homestead?  And  has  he  or 
they  any  remedy  by  which  the  part  to  which  each  is  entitled  may 
be  separated  from  the  other?  The  only  answer  we  can  make  to  this 
is  to  say  that  in  the  case  of  the  State  Nat.  Bank  of  Louisiana  \. 
Lyons,  52  Miss.  181,  it  was  held  that  the  grantee  might  maintain 
a  suit  in  equity  for  the  purpose  of  having  ascertained  ami  set 
aside  to  him  the  part  to  be  thereafter  held  free  from  the  homestead 
(•'.aiin. 

II.    Mortgages  and  Deeds  of  Trust. 

a.  Generally.— Those  courts  holding  void  absolute  conveyances 
bv  the  husband  alone  also  consider  invalid  mortgages  and  deecta 
of  trust  of  the  homestead:  Watts  v.  Gordon,  65  Ala.  540;  I'ark  v. 
Park  (Ark.),  72  S.  W.  993;  Lies  v.  De  Diablar,  12  Cal.  327;  Best 
V.  .\llcn,  30  111.  30,  81  Am.  Dec.  338;  Way  v.  Scott  (Towa),  91  N. 
W.  lOo-i;  Dollinan  v.  Harris,  5  Kan.  597;  Ayres  v.  Probasro,  14 
Kan.  175;  Hammond  v.  Rathbone,  113  Mich.  499,  71  X.  W.  858, 
75  X.  W.  928;  Wilder  v.  Haughey,  21  Minn.  101;  Smith  v.  Lackor, 
23  Minn.  454;   Conway  v.  Elgin,  38  Minn.  469,  38  X.  W.  370;   Hub- 
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bard  v.  Sage  etc.  Co.  (Miss.),  33  South.  413;  "Watterson  v.  Bonner 
Co.,  19  Mont.  55-i,  61  Am.  St.  Eep.  527,  48  Pac.  1108,  citing  Ameri- 
can Sav.  etc.  Assn.  v.  Burghardt,  19  Mont.  323,  61  Am.  St.  Rep. 
507,  48  Pac.  391;  Swift  v.  Dewey,  20  N«b.  107,  29  N.  W.  254;  Mc- 
Creery  v.  Sehaffer,  26  Neb.  173,  41  N.  W.  993;  Whitloek  v.  Gosson, 
35  Neb.  829,  53  N.  W.  980;  Downing  v.  Hartshorn  (Neb.),  95  N. 
W.  801;  Anderson  v.  Stadlmann,  17  Wash. -433,  49  Pac.  1070.  While 
the  Kentucky  courts  hold  that  a  deed  of  the  homestead  by  the 
husband  alone  is  valid,  they  consider  a  mortgage  executed  without 
the  wife's  assent  void:  Tong  v.  Eifort,  80  Ky.  152;  White  v.  Curd, 
86  Ky.  19,  5  S.  W.  553.  As  to  the  exemption  of  crops  upon  the 
homestead  mortgaged  by  the  husband  alone,  see  Martin  v.  Davis, 
104    Ga.    633,   30    S.    E.    753. 

In  Missouri  the  husband  alone  may  mortgage  the  homestead  if  no 
claim  therefor  has  been  filed  by  the  wife:  Tucker  v.  Wells,  111  Mo. 
399,  20  S.  W.  114;  Greer  v.  Major,  114  Mo.  145,  21  S.  W.  481,  over- 
ruling Eiecke  v.  Westenhoflf,  85  Mo.  642,  and  Kaes  v.  Gross,  92  Mo. 
647,   1   Am.    St.   Eep.    767,   3    S.   W\    840. 

Formerly  in  Vermont  actual  occupancy  of  the  premises  as  a  home- 
stead was  required  in  order  to  make  a  Joinder  of  the  wife  necessary 
to   the   validity  of  a  mortgage:    Spaulding  v.   Crane,  46  Vt.   292, 

b.  Effect  of  the  Adoption  of  Constitutional  Provisions — It  was 
held  in  Ex  parte  Jeter,  64  S.  C.  405,  42  S.  E.  196,  that  the  provisions 
of  the  constitution  of  1895,  relating  to  the  alienation  of  homesteads, 
were  not  retroactive,  and  a  mortgage  thereof,  assigned  before  the 
constitution,  but  executed  after,  did  not  .require  the  signature  of 
both  husband  and  wife.     But  where  executed  after,  in  payment  of  a 

debt  incurred  before,  tho  constitution  went  into  effect,  the  wife  must 
join  in  the  mortgage:   Slaughter  v.  McBride,  69  Ala.  510. 

c.  Hquitable  Mortgage. — Where  a  mortgagor  executed  to  a  mort- 
gagee a  promissory  note,  reciting  that  it  should  be  covered  by,  or 
subject  to,  the  mortgage,  this  was  held  to  show  an  intent  to  make 
the  mortgage  a  valid  security  for  the  debt,  and  to  create  an  equita- 
ble mortgage  on  the  premises  for  payment;  but  if  the  note  was  signed 
by  the  husband  alone,  the  equitable  lien  thereof  was  held  not  to 
attach  to  the  homestead  included  in  the  lands  conveyed:  Butts  v. 
Broughton,  72  Ala.  294. 

d.  Under  Trust  Agreement.— Where  a  husband  and  wife  convey 
in  trust  for  the  former  laud  which  afterward  becomes  homestead, 
with  power  in  the  trustee  to  convey  witliout  intervention  or  signa- 
ture of  the  grantors,  and  such  trustee  conveys  to  a  third  person  in 
trust   for   the   husband,   under   an   agreement   that   the   latter   trustee 

shall  not  convey  or  encumber  it  without  the  husband's  consent,  such 
trustee   can,   wheu   requested   by   tlie  husband,   mortgage   it   without 

the  wife's  joining  therein:  Des  Moines  Ins.  Co.  v.  Mclntire,  99  Iowa, 

50,  GS   X.  W.  565. 
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e.  Third  Person  may  Take  Advantage.— The  failure  of  the  wife 
to  join  may  be  taken  advantage  of  by  a  third  person.     So,  where 

in  answer  to  an  action  to  foreclose  a  senior  mortgage,  executed  by 
the  husband  alone,  a  junior  mortgagee,  holding  a  mortgage  executed 
by  both  husband  and  wife,  sets  up  that  the  property  was  homestead, 
and  that  the  wife  did  not  join  therein,  it  is  a  good  defense,  even 
though  the  mortgagor  does  not  defend:  Alley  v.  Bay,  9  Iowa,  509. 

f.  Validity  as  to  the  Excess.— In  Moss  v.  Warner,  10  Cal.  296, 
it  was  held  that  a  mortgage  on  the  homestead,  executed  by  the 
husband  alone,  was  of  no  validity  as  a  lien  upon  the  premises  to  the 
exemption  of  the  statutory  amount.  Other  cases  go  further  and 
uflBrm  that  su-jh  mortgage  is  wholly  void,  irrespective  of  the  value 
of  the  property:  Edwards  v.  Simms  (Ariz.),  71  Pac.  902,  citing 
Quackenbush   v.   Keed,    102    Cal.   493,   37   Pac.   755. 

III.    Change  or  Eenewal  in  Mortgage. 

a.  Both  Must  Join  Therein.— Where  a  mortgage  on  the  home- 
stead has  been  executed  by  both  husband  and  wife,  it  is  valid,  but 
the  same  strict  rules  apply  to  a  change  in  the  mortgage,  or  renewal 
thereof  by  the  husband  alone  that  apply  to  the  original  execution 
of  the  instrument.  "The  husband,  without  the  consent  of  the  wife, 
cannot  mortgage  the  homestead,  or  enlarge  or  extend  the  terms  of 
any  such  mortgage  by  his  own  agreement,  or  prolong  the  statute  of 
limitations  upon  it,  or  renew  it,  or  materially  change  it  in  any  re- 
spect, or  its  legal  effect,  or  revive  it,  after  it  is  once  paid  or  other- 
wise discharged":  Smyth  on  Homesteads,  sec.  271;  Barber  v.  Babel, 
36  Cal.  11;  Thompson  v.  Pickel,  20  Iowa,  490;  Spencer  v.  Fredendall, 
15  Wis.  666;  Campbell  v.  Babcock,  27  Wis.  512;  Dunn  v.  Buckley, 
56  Wis.  190,  14  N.  W.  67.  See,  also,  Blake  v.  McCash,  91  Iowa, 
544,   60   N.  W.   127. 

The  new  mortgage  may,  however,  be  considered  as  the  old  one, 
only  in  a  different  form.  In  Van  Sandt  v.  Alvis,  109  Cal.  165,  50 
Am.  St.  Eep.  27,  41  Pac.  1014,  a  mortgagor,  after  having  declared  a 
homestead  on  the  mortgaged  premises,  received  an  extension  of  time, 
and  executed  a  new  note  and  mortgage  on  the  same  property,  hia 
wife  not  joining  therein;  this  the  mortgagee  recorded  and  then  satis- 
fied the  old  mortgage  of  record.  The  court  held  that  though  the 
latter  mortgage  was  not  effective  as  against  the  wife,  equity  would 
consider  it  simply  as  changing  the  form  of  the  old  mortgage,  and 
enforceable  upon  the  same  terms  as  it  would  have  been  at  the  date 
of  bringing  suit.  So,  if  the  original  note  and  mortgage  are  barred 
by  the  statute  of  limitations  at  the  time  of  the  foreclosure  suit,  a 
new  mortgage  by  the  husband  alone  is  of  no  effect:  Barber  v. 
Babel,  36  Cal.  11.  See,  however,  Jenkins  v.  Simmons,  37  Kan.  496, 
15  Pac.  522,  where  the  court  refused  to  set  aside  a  roloase  of  a 
mortgage,   the   new    one   not    being   joined   in   by   the   wife. 
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A  relinqiiishment  by  the  husband  alone  of  the  right  to  redeem 
from  a  mortgage  does  not  bar  the  wife's  right  of  homestead:  Hag- 
gerty  v.  Brower,  105  Iowa,  395,  75  N.  W.  321. 

b.    Husband  Alone  Extending  the  Statute  of  Limitations. 

1.     Authorities   Allowing   It. 

A.  Depending  on  Nature  of  the  Homestead  Eight. — The  question 
T^hether  the  husband  alone  may  extend  the  time  for  payment  of 
the  mortgage  depends  upon  what  the  court,  in  which  the  point 
arises,  considers  the  nature  of  the  wife's  interest  in  the  home- 
stead. This  is  pointed  out  in  Smith  v.  Scherck,  60  Miss.  491,  in 
the  following  language:  "In  several  of  the  states  it  is  held,  under 
statutes  declaring  mortgages  of  the  homestead  void  unless  the  wife 
joins  in  them,  that  a  renewal  of  the  debt  protected  by  mortgage 
will  not  prolong  the  security  except  by  the  renewed  assent  of  the 
wife;  but  this  conclusion  is  based  upon  the  premise  that  the  effect 
of  such  statutes  is  to  give  the  wife  a  right  of  property,  or  at  least 
a  legal  interest  in  the  homestead,  though  the  legal  title  is  in  the 
husband.  From  such  a  premise  the  conclusion  is  sound,  li  the 
wife  is  by  the  statute  vested  with  any  legal  or  equitable  ownership 
in  the  homestead,  it  seems  clear  that  in  order  to  prevent  the  bar 
of  the  statute  of  limitations  she  must  renew  her  mortgoge  in  the 
mode  pointed  out  by  the  statute  for  executing  it,  and  such  is  the 
doctrine  in  several  states:  Smyth  on  Homesteads,  sec.  271.  But  our 
doctrine  is  that  our  statute  ....  confers  no  right  of  property 
upon  the  wife,  but  a  simple  veto  power  upon  the  sale  or  encumbering 
of  it:  Billingsley  v,  Niblett,  56  Miss.  537.  It  remains,  despite  the 
statute,  the  exclusive  property  of  the  husband  where  the  legal  title 
resides  in  him,  but  with  a  limitation  upon  the  jus  disponendi,  by 
which  he  is  prevented  from  selling  or  encumbering  it  without  the 
conjoint  act  of  the  wife.  When,  however,  she  has  given  her  assent 
in  the  mode  appointed  by  law,  it  is  operative  to  its  full  effect,  and 
can  neither  be  recalled  nor  restricted  by  her.  When,  therefore,  she 
joins  in  mortgage  of  it  to  secure  a  debt,  the  property,  quoad 
the  mortgage,  ceases  to  be  a  homestead,  and  is  bound  as  any  other 
property  of  the  husband  would  be;  and  as  long,  therefore,  as  the 
debt  is  kept  alive  by  him  who  owes  it,  the  mortgage  remains  in 
full  force.  Having  consented  that  it  might  be  bound  for  that  debt, 
it  must  so  continue  until  the  debt  be  discharged  by  judgment,  or 
by  such  lapse  of  time  as  constitutes  a  valid  bar  in  behalf  of  the 
debtor.  We  speak  only  of  a  case  where  the  debt  is  kept  alive  by 
renewals,  and  a  new  promise  made  and  executed  before  any  bar  at- 
tached, and  have  no  reference  to  a  case  where  a  debt  fully  barred 
is  renewed  by  the  husband."  See,  also,  Hambrick  v.  Jones,  64 
Miss.  240,  8  South.  176. 
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B.  Depending  on  Nature  of  the  Statute  of  Limitations.— The  na- 
ture of  the  statute  of  limitations  is  also  of  importance  in  determining 
the  elfect  of  a  renewal  by  the  husband  alone.  In  Mahon  v.  Coolej', 
36  Iowa,  479,  the  court  said:  "Whatever  may  be  the  wife's  inter- 
est in  the  homestead,  she  conveyed  it  by  the  mortgage  to  secure  the 
debt,  and  it  follows  from  the  foregoing  rules  that  the  mortgage 
will  bind  her  interest  until  the  debt  be  discharged.  But  the  opera- 
tion  of   the   statute   of   limitation   is   not   to   discharge   the   debt;    it 

simply  bars  the  remedy The  remedy  is  cut  off  b}-  the  statute; 

it  is  restored  by  the  admission.  In  neither  case  is  the  debt  itself 
x.ffected." 

2.  Authorities  Opposed  Thereto. — Other  authorities,  however,  hold 
that  the  husband  aloue  cannot  extend  the  time  for  suing,  and  that 
such  an  agreement  does  not  continue  the  life  of  the  mortgage  beyond 
the  time  when  it  would  otherwise  be  barred:  Barber  v.  Babel,  36 
Cal.  11;  Hardman  v.  Portsmouth  Sav.  Bank,  10  Kan.  App.  327,  61 
Pac.  984;  affirmed,  61  Pac.  1131;  Dunn  v.  Buckley,  56  V\  is.  11)0,  14 
N.  W.  67.  But  a  mere  agreement  to  extend  the  time  does  not  de- 
stroy the  validity  of  the  original  mortgage:  Jenness  v.  Cutler,  12 
Kan.   500. 

IV.  Surrender    and   Assignment    of   Instrument    Und:r   "Which   the 

Homestead  is  Held. 

a.  Certificates  of  School  Lands.— The  wife  must  join  in  the  as- 
signment of  a  certificate  of  school  lands,  held  as  a  homestead:  Hart- 
man  v.  Munch,  21  Minn.  107;  Law  v.  Butler,  44  Minn.  482,  47  N.  W. 
53;  and  this  is  so  although  the  husbaml  had  received  no  patent 
from  the  state,  but  had  paid   the  purchase  money:   McL'abe  v.  Maz- 

zuchelli,    13    Wis.    478. 

b.  Lease  or  Contract. — A  husband  cannot  by  his  sole  act  assign 
or  surrender  a  lease,  under  which  a  homestead  is  occupied:  Beranck 
v.  Beranek,  113  Wis.  272,  89  N.  W.  146;  although  formerly  held  valid: 
Platto  V.  Cady,  12  Wis.  461,  78  Am.  Dec.  752.  Nor  can  he  alone 
assign  or  surrender  a  contract   under  which   he   and  his  wife   claim 

title:    Gardner   v.    Gardner,    123    Mich.    673,    S2    N.   W.    522;    Rawlea 

V.  Eeichenbach  (Neb.),  90  N.  W.  943.  See,  also,  Lessell  v.  Goodman, 
97  Iowa,  681,  59  Am.  St.  Eep.  432.  66  N.  W.  917,  citing  Pelan  v. 
De  Bevard,  13  Iowa,  53.  And  where  the  husband  cancels  such  con- 
tract, his  wife,  in  her  own  name,  may  have  specific  performance 
decreed:  McKee  v.  Wilcox,  11  Mich.  358,  83  Am.  Dec.  743.  An  as- 
signment of  such  contract  before  the  wife  had  any  homestead  right 
in  the  property,  however,  is  valid  by  the  husband  alone:  Dahl  v. 
Thompson,   98    Iowa,   599,   67   N.    W.   579. 

As  to  the  cancellation  of  a  bond  to  reconvey  the  pronertv  to 
the  owner  and  his  wife  by  agreement  of  the  husband  alone  not 
binding  the  wife,  see  Shaffer  v.  Huff,  49  Ga.  589. 
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c.  Assignment  for  Benefit  of  Creditors.— A  deed  of  assignment 
for  the  benefit  of  his  creditors  executed  by  the  debtor  alone  does 
not  devest  him  or  his  wife  of  their  homestead  exemption,  that 
coming  within  the  statute  that  "no  mortgage,  release  or  waiver  of 
exemption  shall  be  valid"  unless  subscribed  by  husband  and  wife: 
Hemphill  v.  Haas,  88  Ky.  492,  11  S.  W.  510,  11  Ky.  Law  Ecp.  62. 
As  to  the  assignment  of  a  mortgage  prior  to  the  homestead  being 
held  good  as  against  it,  see  Spalti  v.  Blumer,  63  Minn.  269,  65  N. 
W.  454. 

V.    For  Public  Purposes. 

a.  Dedication.— Under  a  statute  providing  against  the  conveyance 
■or  encumbrance  of  the  homestead,  unless  by  the  joint  act  of  the 
husband  and  wife,  a  husband  alone  cannot  dedicate  the  homestead 
to  a  public  use:  City  and  County  of  San  Francisco  v.  Grote,  120 
<;a].  59,   52   Pac.    127. 

b.  Eminent  -Domain. — Where,  however,  the  homestead  is  taken 
under  the  law  of  eminent   domain,  the  husband  may  dispose  of  the 

money   received   therefor,   and   the  wife's  consent   is   not   necessary: 
€anty  v.  Latterner,  31  Minn.   239,  17  N.  W.  385. 

VI.     Title  by  Descent. 

Voluntary  alienation  does  not  refer  to  title  by  descent:  Turner 
V.  Bennett,  70  111.  263.  In  that  case  the  court  said:  "The  term 
'alienation,'  used  in  the  amendatory  act,  cannot,  in  any  proper 
sense,  apply  to  the  case  of  the  descent  of  lauds  to  heirs  under  the 
law  of  descent.  It  must  mean  a  transfer  or  conveyance,  such  an 
one  as  the  signature  and  acknowledgment  of  a  party  are  proper 
to  effect,  as  the  law  requires  those  acts  as  conditions  to  the  alienation 
of  the  homestead.  If  the  liomestead  exemption  applies  to  the  case 
of  the  descent  of  property,  then  it  may  be  released  in  the  mode 
provided  by  the  statute,  as  the  act  contemplates  that  it  may  be 
released.  But  it  would  be  preposterous  to  suppose  the  legislature 
intended  any  such  thing,  as  that  the  'signature  and  acknowledg- 
ment of  the  wife'  should  apply  to  the  case  of  the  open;tion  of  the 
law  of  descent." 

VII.     To    What    Extent    Invalid. 

Where  by  law  all  conveyances  and  encumbrances  of  the  homestead 
by  one  only  of  the  spouses  are  declared  to  be  invalid,  this  means 
that  they  are  absolutely  void,  and  may  be  taken  advantage  of  by 
either  the  husband  or  wife,  or  a  third  person,  as  if  no  deed  had 
been  executed:  Goodwin  v.  Goodwin,  113  Iowa,  319,  85  N.  W.  31; 
Morris  v.  Ward,  5  Kan.  239;  Atkinson  v.  Gowdy,  10  Ky.  Law  Eep. 
173,  8  S.  W.  698:  Sherrid  v.  South  wick,  43  Mich.  515,  5  N.  W.  1027; 
Barton  v.  Drake,  21  Minn.  299;  Abell  v.  Lothrop,  47  Vt.  375;  Martin 
V.  Harrington,  73  Vt.  193,  87   Am.  St.  Eep,  704,  50  Atl.  1074.     And 
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see  Stallings  v.  Hullum,  89  Tex.  431,  35  S.  W.  2.  So  where  a  mort- 
gage of  tlie  homestead  is  void  as  to  the  wife  on  account  of  mental 
incapacity,  it  is  also  void  as  to  the  husband:  Ballinger  v.  Lester, 
23  Ky.  Law  Eep.  23-53,  67  S.  W.  266. 

VIII.     Validating   Conveyance  by  Subsequent  Act. 

a.  By  Miscellaneous  Acts.— The  law  is  that  such  conveyances  be- 
ing void,  they  cannot  be  validated  by  any  subsequent  act:  Morris 
V.  Ward,  5  Kan.  239.  So  wliere  the  land  subsequently  loses  its 
character  as  a  homestead,  title  thereto  will  not  pass  by  nuvm-i  r.f 
the  former  void  deed:  Barton  v.  Drake,  21  Minn.  29;  Law  v.  But- 
ler, 44  Minn.  4S2,  47  N.  W.  53;  McKenzie  v.  Shows,  70  Miss.  388, 
35  Am.  St.  Eep.  654,  12  South.  336;  Herron  v.  Knapp  etc.  Co.,  72 
"Wis.  553,  40  N.  W.  149.  Nor  does  the  subsequent  death  of  the 
wife  without  children  make  it  a  good  conveyance:  Martin  v.  Har- 
rington, 73  Vt.  193,  87  Am.  St.  Eep.  704,  50  Atl.  1074;  nor  a  sub- 
sequent divorce:  Alt  v.  Banholzer,  39  Minn.  511,  12  Am.  St.  Eep. 
681,  40  N.  W.  830. 

b.  By  Abandonment. — The  subsequent  abandonment  of  the  home- 
stead does  not  impart  validity  to  a  deed  void  by  virtue  of  the  fact 
that  only  one  of  the  spouses  signed  it:  Pipkin  v.  "Williams,  57  Ark. 
242,  38  Am.  St.  Eep.  241,  21  S.  "W.  433;  Belden  v.  Younger,  76 
Iowa,  567,  41  N.  "W.  317,  citing  Lunt  v.  Xeelev,  67  Iowa,  :  7.  -21 
N.  W.  739;  Stinson  v.  Eichardson,  44  Iowa,  373;  Bruner  v.  Bate- 
man,  66  Iowa,  488,  24  N.  "W.  9;  Cowgell  v.  "Warrington,  66  Iowa, 
666,  24  N.  "W.  266;  Alexander  v.  Vennum,  61  Iowa,  160,  16  N.  W. 
80;  Donner  v.  Eedenbaugh,  61  Iowa,  269,  16  N.  W.  127;  Barnett 
V.  Mendenhall,  42  Iowa,  296;  Clark  v.  Evarts,  46  Iowa,  250.  See, 
however,  the  following,  to  the  effect  that  abandonment  and  acqui- 
sition of  a  new  homestead  operate  to  pass  title,  though  the  deed 
not  executed  by  the  wife:  Anderson  v.  Carter  (Tex.  Civ.  Aj-ji.),  ij'J 
S.  W.  78,  citing  Marler  v.  Handy,  88  Tex.  429,  31  S.  "W.  636;  Stallings 
V.  Hullum,  89  Tex.  431,  35  S.  W.  2;  Colonial  etc.  Mortgage  Co.  v. 
Thetford  (Tex.  Civ.  App.),  66  S.  W.  103.  As  to  the  abandonment 
of  the  business  homestead,  see  Inge  v.  Cain,  65  Tex.  75;  Dickson 
V.  Allen  (Tex.  Civ.  App.),  24  S.  W.  661.  In  Jenkins  v.  Henry,  52 
Kan.  606,  35  Pac.  216,  the  wife  had  never  made  the  premises  her 
home  and  before  the  execution  of  the  conveyance  by  the  husband 
all  the  other  members  of  his  family  had  left  it,  he  alone  dwelling 
thereon  at  the  time  of  making  the  conveyance.  He  subsequently 
abandoned   it,  and   his   deed  was  held   valid. 

A  contract  by  one  of  the  spouses  alone  may  be  consummated  by 
abandonment,  and  will  pass  a  good  title.  So  where  a  woman  fur- 
nished her  mother's  house  and  took  possession  thereof,  and  there- 
after supported  her  mother  and  hor  mother's  husbnnd,  with  the  un- 
derstanding that   the  property,  which   had   been   the   mother 's   home- 
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stead  should  become  hers  on  the  death  of  her  mother,  it  was  held 
that  when  the  daughter  took  possession  it  became  her  homestead, 
the  former  owner  and  her  husband  abandoning  it  in  consummation 
of  the  contract,  and  it  was  not  necessary  for  both  husband  and 
wife  to  join  in  and  sign  the  conveyance,  performance  by  the 
daughter  of  her  oral  contract  giving  her  the  right  and  equity  to 
the   property:    Drake  v.   Painter,   77   Iowa,   731,   42   N.   W.   526. 

Where,  of  course,  the  homestead  has  been  abandoned,  the  husband 
acting  alone,  in  good  faith,  can  sell  it:  Slavin  v.  Wheeler,  61  Tex. 
654. 

IX.     Estoppel. 

a.  Applicability  of  the  Doctrine.— Title  is  often  attempted  to  be 
passed  through  a  deed  by  the  husband  alone  by  means  of  the  doctrine 
of  estoppel,  but  it  is  generally  held  such  conveyance  is  void  and 
does  not  operate  against  him  as  an  estoppel,  though  founded  on  a 
valuable  consideration:  Halso  v.  Seawright,  65  Ala.  431.  So  where 
one  executed  a  mortgage  of  land,  including  his  homestead,  not  then 
selected,  as  to  which  the  instrument  was  voi.l  on  account  of  the 
nonjoinder  of  the  wife  in  the  manner  required  by  law,  it  was  held 
not  to  estop  him  from  selecting  the  portion  so  mortgaged  as  his 
homestead:  Marks  v.  Wilson,  115  Ala.  561,  22  South.  134.  The 
conduct  of  the  husband  cannot  operate  as  an  estoppel  against  the 
wife,  she  being  a  stranger  to  such  conduct:  Gober  v.  Smith  (Tex. 
(.^iv.  App.),  36  S.  W.  910;  and  if  the  conveyance  is  to  become  valid 
by  estoppel,  such  estoppel  must  operate  as  to  both,  as  neither  of 
them  alone  can  give  it  validity:  Law  v.  Butler,  44  Minn.  482,  47  N. 
W.  53. 

The  applicability  of  the  doctrine  is  well  expressed  in  Cuinps 
V.  Kiyo,  104  Wis.  656,  80  N.  W.  937,  in  these  words:  "The  policy 
of  the  statute  indicated  is  not  to  give  tlie  wife  a  mere  personal 
right  for  her  personal  benefit  which  she  may  waive,  or  be  estopped 
by  her  conduct  from  insisting  upon,  but  to  protect  the  home  for 
the  benefit  of  the  family  and  every  member  of  it — a  beneficent 
policy  of  the  highest  character,  calling  for  a  broad,  liberal  applica- 
tion of  the  statute,  so  as  to  carry  it  out,  fully,  in  letter  and  spirit. 
If  it  should  be  held  that  the  homestead  right  is  a  mere  privilege 
which  the  wife  may  waive,  or  which  may  be  lost  under  the  rules 
of  equitable  estoppel,  a  very  eflScient  way  would  be  open  to  evadj 
and  nullify  the  statute.  Such  right  is  placed  high  above  the  reach 
of  any  such  dangers  by  the  absolute  disability  to  alienate  the  lio'tie- 
stead  in  any  manner,  except  by  a  joint  conveyance  of  some  kind, 
signed  by  the  husband  and  wife.  The  disability  of  the  husband 
to  otherwise  convey  the  homestead  is  as  complete  as  if  it  were  not 
alienable  at  all,  and  of  the  wife  to  otherwise  consent  to  such  aliena- 
tion,  as   if    she   were    a    miuor.     The    doctrine    of    this    case    and    of 
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those  cited  does  not  militate  against  the  capacity  of  the  wife  to 
be  affected  by  an  equitable  estoppel,  as  to  whether  specific  prop- 
erty is  or  is  not  a  homestead,  or  from  denying  that  a  paper  signed 
by  her,  covering  the  homestead,  was  so  intended:  Nelson  v,  Mc- 
Donald, 80  Wis.  650,  27  Am.  St.  Eep.  71,  50  N.  W.  893.  The  limit 
of  the  doctrine  declared  and  applied  is  that  the  law  of  estoppel 
cannot  take  the  place  of  the  statutory  requisite  to  alienation": 
See,  also,  Davis  v.  Thomas    (Neb.),  92  N.  W.  187. 

That  a  disclaimer  by  the  husband  at  the  time  of  conveying  that 
such  property  was  his  homestead  not  validating  a  deed  by  him  alone, 
see  Williams  v.  Swetland,  10  Iowa,  51.  As  to  married  women  be- 
ing estopped  by  their  deliberate  conduct,  see  Norton  v.  Nichols,  35 
Mich.   148, 

A  deed  ineffectual  because  not  joined  in  by  the  wife  may  become 
effectual  after  the  death  of  the  wife  by  being  recognized  and  adopted 
by  the  husband,  or  he  may  be  estopped  by  his  own  conduct  from 
claiming  that  it  does  not  pass  title  after  its  homestead  character 
had  ceased:  Adams  v.  Gilbert  (Kan.),  72  Pac.  769,  citing  McAlpine 
v.  Powell,  44  Kan.  411,  24  Pac.  353;  Sellers  v.  Crossan,  52  Kan. 
570,  35  Pac.  205;  Sellers  v.  Gay,  53  Kan.  354,  36  Pac.  744,  to  the 
effect  that  estoppel  may  be  invoked  to  defeat  the  operation  of 
the  homestead  law. 

b.  Effect  of  Covenants  in  Conveyances.— It  is  well  settled  that 
a  covenant  in  a  mortgage  of  the  homestead  executed  by  the  husband 
alone  cannot  act  as  an  estoppel  against  the  mortgagor:  Alt  v. 
Banholzer,  39  Minn.  511,  12  Am.  St.  Kep.  681,  40  N.  W.  830,  the 
court  saying:  "To  work  an  estoppel  the  mortgage  itself  must  be 
a  valid  instrument.  The  covenants  can  have  no  greater  validity, 
than  the  deed  itself.  It  would  nullify  the  statute  to  hold  that 
a  deed  which  the  law  declares  void  should,  by  reason  of  the  cove- 
nants of  the  grantor,  operate  effectually  as  a  conversance":  Bigelow 
on  Estoppel,  33S-340;  Thompson  on  Homesteads  and  Exemptions,  sec. 
474;  Connor  v.  McMurray,  2  Allen,  202;  Barton  v.  Drake,  21  Minn. 
?99;  Conrad  v.  Lane,  26  Minn.  389,  37  Am.  Eep.  412,  4  N.  W.  695. 
x^or  can  a  covenant  in  a  void  deed  be  given  life  as  an  effectual  con- 
veyance by  a  decree  of  divorce:  Eogers  v.  Day,  115  Mich.  664,  69 
Am.  St.  Eep.  593,  74  N.  W.  190,  citing  Phillips  v.  Stanch,  20  Mich. 
369,  381;  Watertown  Fire  Ins.  Co.  v.  Sewing  Machine  Co.,  41  Mich. 
131,  32  Am.  St.  Eep.  146,  1  N.  W.  961;  Hall  v.  Loomis,  63  Mich. 
709,  30  N.  W.  374.  See,  also,  for  further  authorities,  the  cases  cited 
under  "Estoppel  in  Leases,"  XII,  b,  and  "Estoppel  in  Acknowl- 
edgments, ' '  XIX,  i,  herein, 

X.     Excess    Above    Homestead. 

.    While    void    as    to    the    homestead,    the    husband's    individual    deed 
is  generally  considered  good  as  to  other  property  conveyed  thereby. 
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and  the  excess  above  the  statutory  amount  passes:  McGuire  v.  Van 
Pelt,  55  Ala.   344;   Eevalk  v.  Kraemer,  8   Cal.  66,  68  Am.  Dec.  304; 
Gray   v.    Schofield,   175   111.   36,   51   N.    E.   684;    Donahoe    v.    Chicago 
etc.    Club,    177    111.    351,   52   N.    E.   351;    Pryne   v.   Pryue,    116   Iowa, 
82,   89   N.  Y.   108;    State  Nat.   Bank  v.  Lyons,  52   Miss.   181;   Howell 
V.  Bush,  54  Miss.  437;   Swift  v.  Dewey,  20  Neb.  107,  29  N.  W.  254. 
The  reason  for  so  holding  is  thus  expressed  in  Weitzner  v.  Thingstad, 
55  Minn.   244,  56   N.  W.   817:   "A  contract   to   convey   a  homestead, 
executed  by  the  husband  alone,  is  not  illegal  in  the  sense  of  being 
prohibited    as   an   offense.     The   illegality    is    not   that   which    exists 
■where    the    contract    is    in    violation    of    public    policy    or    of    sound 
morals,  or  founded  on  an  illegal  consideration,  which  would  vitiate 
the   whole   instrument.     The   sole   object   of   the   statute   was   to   pre- 
vent the  alienation  of  the  homestead  without  the  wife's  joining  in 
the  conveyance  or  contract.     The  policy  of  the  law  extends  no  fur-, 
ther  than  merely  to  defeat  what  it  does  not  permit.     It  merely  with- 
holds from  the  husband  the  power  to  alienate  the  homestead  in  that 
way — in  other  words,  provides  that  the  homestead  is  not  grantable 
in  that  way;  and  it  was  never  held  that  the  whole  grant  would  be 
void,   merely   because   a   part   of   the   land   was   not   grantable."     lu 
Hall  V.  Loomis,  63  Mich.  709,  30  N.  W.  374,  the  fact  that  the  value 
of  the  property  exceeded  the  statutory  limit  was  held  not  to  render 
a   contract   to   convey,   executed  by   the   husband   alone,   enforceable, 
the   court    following  Phillips   v.   Stanch,   20   Mich.    369,   where,   in   a 
similar  case,  specific  performance  as  to  the  residue  -was  refused,  be- 
cause it   was  not   the  contract  the   parties   made   and   would   require 
new  arrangements  not  convenient  for  a  court  of  equity  to  frame. 

If  the  homestead  is  not  capable  of  severance,  a  deed  thereto  by 
the  husband  alone  is  void  as  to  the  entire  tract  conveyed:  Sammon 
V.  Wood,  107  Mich.  506,   65  N.   W.   529. 

While  a  conveyance  of  the  homestead  and  personalty  by  the  hus- 
band alone  is  void  as  to  the  former,  the  latter  passes:  Welch  v. 
Miller,  70  Vt.  108,  39  Atl.  749. 

XI.  Conveyance  by  One  Spouse  to  the  Other. 
a.  Generally  Held  Good. — The  authorities  are  not  entirely  har- 
monious on  the  question  as  to  whether  in  a  deed  of  the  homestead 
by  one  spouse  to  another,  the  consent  and  joinder  of  the  grantee 
spouse  is  necessary.  The  general  rule  is  that  it  is  not;  that  the> 
statutes  refer  only  to  alienations  of  the  homestead  to  third  persons;, 
and  that  to  require  the  wife  to  unite  in  a  conveyance  to  herself 
would  be  to  demand  the  performance  of  an  absurd  and  idle  cere- 
mony: Turner  v.  Bernheimer,  95  Ala.  241,  36  Am.  St.  Eep.  207,  10 
South.  750;  Luhrs  v.  Hancock  (Ariz.),  57  Pac.  605;  Harsh  v.  Griffin, 
72  Iowa,  608,  34  N.  W.  441;  Beedy  v.  Finney  (Iowa),  91  N.  W. 
1069;  Lynch  v.  Doran,  95  Mich.  395,  54  N.  W.  882;  Furrow  v.  Athey, 
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21  Neb.  671,  59  Am.  Eep.  867,  33  N.  W.  208;  Hall  v.  Powell,  8 
Okla.  276,  57  Pac.  168;  Eiehl  v.  Bingenheimer,  28  "Wis.  84;  Wochoska 
V.  Wochoska,  45  Wis.  423;  Thompson  v.  McConnell,  107  Fed.  33, 
46  C.  C.  A.  124,  The  husband  alone  may  convey  the  homestead 
to  his  wife,  but  it  is  still  a  homestead,  and  both  must  join  in  a 
conveyance  in  order  to  alienate  it:  Spoon  v.  Van  Fossen,  53  Iowa, 
494,  5  N.  W.   624. 

We  think  it  unfortunate  that  the  courts  have  not  abided  by  the 
language  of  the  different  statutes  which,  in  most  of  the  states, 
declare,  in  general  terms,  that  a  conveyance  or  encumbrance  in 
■which  both  spouses  do  not  join  is  void.  It  is  said  that  what  is 
meant  is,  that  a  conveyance  or  encumbrance  by  either  to  a  third 
person  is  void.  If  so,  such  is  not  the  language  of  the  statute,  and 
the  courts,  in  our  judgment,  should  not  have  made  an  interpola- 
tion therein  not  expressly  sanctioned  by  the  legislature,  and  in  ono 
state  at  least  there  has  been  no  departure  from  the  express  language 
of  the  statute,  and  a  conveyance  from  a  husband  to  a  wife  has 
been  held  valid  only  as  to  that  part  of  the  property  in  excess  of 
the  amount  which  could  be  held  as  a  homestead:  Despain  v.  Wagner, 
163  111.  598,  45  N.  E.  129;  Stickel  v.  Crane,  189  111.  211,  59  N.  E, 
595. 

In  California,  it  was  at  first  held  that  a  conveyance  of  a  home- 
stead by  a  husband  to  his  wife  was  valid,  though  her  assent  thereto 
was  not  expressed  otherwise  than  by  her  being  named  as  grantee 
in,  and  by  her  acceptance  of,  the  deed:  Burkett  v.  Burkett,  78  Cal. 
UO,  12  Am.  St.  Eep.  58,  20  Pac.  715.  This  decision  and  that  of 
In  re  Lamb,  95  Cal.  397,  30  Pac.  568,  both  assume  that  where  the 
operation  of  the  conveyance  is  to  vest  the  legal  title  thereto  in  the 
wife  as  her  separate  property,  it  does  not  constitute  an  abandon- 
ment of  the  homestead.  In  the  more  recent  case  of  Freiermuth  v. 
Steigelmau,  130  Cal.  392,  80  Am.  St.  Eep.  138,  62  Pac.  615,  it  ap- 
peared that  a  wife  executed  to  her  husband  a  mortgage  on  premises 
constituting  part  of  the  community  property,  and  which  had  also 
been  selected  and  dedicated  as  their  homestead,  and  that  he  assigned 
the  note  and  mortgage  to  the  plaintiff  in  the  action,  who  sought 
to  foreclose  it.  The  foreclosure  was  denied  professedly  because,  when 
the  community  property  was  impressed  with  the  character  of  a 
homestead,  it  could  not  be  conveyed  or  encuniberetl,  unless  the  in- 
strument by  which  this  was  attempted  to  be  done  was  executed, 
both  by  the  husband  and  the  wife,  and  that  it  could  not  be  abandoned 
except  by  a  declaration  executed  and  acknowledged  by  both.  The 
court  said:  "The  law  forbids  the  transfer  of  a  homestead  to  any 
one — to  the  husband  or  any  other  person — except  it  be  done  as 
prescribed  by  statute.  The  purpose  of  the  law  is  to  place  it  beyond 
the  power  of  either  spouse  acting  alone  to  destroy  the  homestead 
character    impressed    upon    the    real    estate,    or    encumber    it    in    any 
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way.  It  cannot  be  said  that  the  law  was  substantially  complied 
with  or  that  the  husband  was  relieved  from  the  necessity  of  sign- 
ing the  mortgage  in  the  present  ease  because  he  was  the  mortgagee, 
for  that  would  still  violate  the  express  requirements  of  the  stat- 
ute. It  simply  results  that  the  homestead  declared  on  community 
property  cannot  be  mortgaged  by  the  wife  to  her  husband;  (1)  be- 
cause she  cannot  alone  mortgage  it  to  him  or  anyone  else;  and  (2) 
because  the  husband  cannot  mortgage  to  himself,  and  therefore  his 
signing  the  mortgage  would  noi  make  it  any  the  less  illegal."  This 
has  been  relied  upon  as  overruling  the  other  California  decisions 
sustaining  conveyances  of  homesteads  made  by  husbands  to  their 
wives.  It  is,  however,  reasonably  certain  that  no  such  result  was  in- 
tended, and  that  a  conveyance  of  a  homestead  by  a  husband  to  his 
wife  will,  in  this  state,  not  be  declared  void,  but  will  be  conceded 
to  have  some  effect.  Precisely  what  that  effect  is  cannot  now 
be  known.  The  case  of  Pryal  v.  Pryal,  is  still  pending  in  that 
court.  By  the  record  it  appears  that  after  community  property  had 
become  a  homestead,  the  husband  conveyed  it  to  his  wife.  She,  in 
turn,  subsequently  executed  a  conveyance  purporting  to  convey  the 
same  property  to  her  son.  Afterward  she  died,  and  thereupon  the 
husband  commenced  a  suit  against  the  son  to  determine  their  con- 
flicting claims  of  title.  The  trial  court  declared  in  favor  of  the 
plaintiff,  and  the  defendant  appealed.  At  the  tirst  hearing  in  de- 
partment 1  of  that  court,  it,  in  its  opinion  pronounced  March  5, 
1903  (71  Pac.  802),  declared  that  the  rule  announced  in  Burkett 
V.  Burkett,  78  Cal.  310,  12  Am.  St.  Eep.  58,  20  Pac.  715,  and  In 
re  Lamb,  95  Cal.  406,  30  Pac.  568,  must  be  limited  to  homesteads  de- 
clared upon  the  separate  property  of  wives,  and  it  was  heid,  as 
in  this  case,  that  the  homestead  was  upon  the  community  property, 
and  the  conveyance  thereof  by  the  husband  to  his  wife  "did  not 
in  any  way  destroy  the  homestead,  nor  the  right  of  the  husband 
and  wife,  or  either  of  them,  thereto  as  a  hoir.estead,  and  tliat  rla-re- 
fore,  notwithstanding  a  conveyance,  the  title  to  the  homestead  vested 
in  the  plaintiff  on  the  death  of  his  wife."  A  rehearing  was  granted 
and  the  court  in  bank,  on  Xovember  30,  1903  (74  Pac.  OUU),  con- 
cluded that  "both  upon  principle  and  authority,  the  deed  from  the 
plaintiff  Pryal  to  his  wife  operated  as  a  conveyance  of  the  lethal 
title  to  the  property  in  question,  subject  to  the  homestead,  and 
that  by  her  deed  thereafter  such  title  became  vested  in  the  de- 
fendant and  appellant."  Precisely  what  the  rights  of  the  husband 
A^ould  have  been  had  this  decision  been  permitted  to  stand,  we 
cannot  know,  because  the  court  contented  itself  merely  with  di- 
recting that  the  judgment  of  the  trial  court  be  reversed.  At  a  later 
date  a  further  rehearing  was  granted,  and  the  case  remains  uude- 
termiued. 
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Where,  after  divorce,  a  husband  executed  to  his  former  w"fe  a 
deed  of  comm\mity  property  on  which  a  homestead  had  been  de- 
clared, it  was  held  valid:   Grupe  v.  Byers,  73  Cal.   271,  14  Pac.  863. 

b.  Conveyance  to  Wife  and  Children.— In  Sirr  v.  Miller,  121  Mich. 
598,  80  N.  W.  580,  a  husband  executed  a  deed  of  the  homestead^ 
in  trust  for  his  wife  and  children,  providing  for  an  ultimate  di- 
vision of  the  land  and  its  proceeds  among  the  survivors.  This  the 
court  held  void,  saying  that  while  a  deed  of  the  homestead  by  a 
husband  to  the  wife  with  or  without  the  intervention  of  a  trustee, 
might  be  valid,  it  would  not  follow  that  a  deed  thereto  in  trust  for 
the  children  would  be,  as  that  would  be  allowing  the  husband 
the  right  to  cut  off  the  homestead  rights  of  the  wife  without  her 
consent. 

c.  Rule  in  Illinois— In  Texas.— The  rule  in  Illinois  arises  out  of 
a  strict  construction  of  the  statute,  and  a  conveyance  of  the  home- 
stead by  one  spouse  alone  to  the  other  is  void:  Kitterlin  v.  Milwaukee 
etc.  Ins.  Co.,  134  111.  647,  25  N.  E.  772,  reversing,  24  111.  App.  188; 
Anderson  v.  Smith,  159  III.  93,  42  N.  E.  306;  Shields  v.  Bush,  189 
III.  534,  82  Am.  St.  Eep.  474,  59  N.  E.  962.  In  such  a  case,  how- 
ever, the  excess  over  the  statutory  amount  passes:  Despain  v.  Wag- 
ner, 163  111.  598,  45  N.  E.  129;  Stickel  v.  Crane,  189  111.  211,  59  K. 
E,  595. 

In  Texas  the  homestead  cannot  be  mortgaged  at  all  either  by  one 
spouse  alone  or  by  the  joint  action  of  both,  and  so  a  mortgage  exe- 
cuted thereof  to  the  wife  is  void:  Madden  v.  Madden,  79  Tex.  595, 
15  S.  W.  480. 

XII.     Leases. 

a.  Prohibited  Where  Homestead  Interfered  With. — ^The  rule  in 
regard  to  leases  of  the  homestead  is  that  it  is  void,  when  executed  by 
cne  of  the  spouses  only,  when  it  interferes  with  the  possession  and 
enjoyment  of  the  premises  as  a  homestead:  Coughlin  v.  Coughlin,  26 
Kan.  116.  So  where  the  homestead  was  leased  for  a  period  of  twenty- 
five  years,  with  the  privilege  of  prospecting  for  gas,  coal,  oil  and 
other  minerals,  and  to  erect  machinery  and  buildings,  the  assent  of 
the  wife  was  necessary:  Franklin  etc.  Co.  v.  Wea  etc.  Co.,  43  Kan, 
518,  23  Pac.  630.  And  the  contract  of  the  husband  alone  with  a 
railway  company,  empowering  it  to  use  water  from  a  spring  on  the 
homestead  and  to  erect  the  necessary  pumping-works  is  void:  Hous- 
ton etc.  Ey.  Co.  v.  Cluck  (Tex.  Civ.  App.),  72  S.  W.  83.  Xor  is  a 
lease  by  the  husband  valid,  where  it  conveys  all  rights  to  the  tim- 
ber on  the  homestead  for  turpentine  purposes,  and  of  all  sawmill 
timber,  for  a  period  of  ten  years:  Pritchett  v.  Davis,  101  Ga.  236, 
C5  Am.   St.   Eep.   298,   28   S.   E.   666. 

In  Southern  Oil  Co.  v.  Colquitt  (Tex.  Civ.  App.),  69  S.  W.  169,  a 
husband  leased  the  homestead  to  the  lessees,  to  extract  oil  and  gag 
therefrom,  and   erect   machinery  and   lay  pipes,  for  a  period   of  five 
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years,  with  a  right  of  indefinite  renewal.  After  holding  that  as  a 
lease  this  contract  was  void,  the  court  continuoil:  "We  arc.  however, 
of  the  opinion  that  the  contract,  although  denominated  an  'oil 
lease,'  is  in  fact  a  conveyance  of  a  portion  of  the  homestead.  It 
is  held  that  oil  in  place  under  the  soil  is  a  mineral,  and  that  min- 
erals   in    place    are    land An    oil    lease    investing    the    lessee 

with  the  right  to  remove  all  the  oil  in  place,  in  consideration  of  hia 
giving  the  lessor  a  certain  per  cent  thereof,  is,  in  legal  effect,  a 
sale  of  a  portion  of  the  land."  Being  such,  the  court  decided  it 
to  he  void  as  not  complying  with  the  statute  requiring  the  signature 
of  the  wife  to  all  conveyances  of  the  homestead.  Sec,  also,  Palmer 
etc.  Co.  V.  Parish,  61  Kan.  311,  59  Pac.  640;  McKenzie  v.  Shows, 
70  Miss.   3SS,  35  Am.   St.  Eep.   654,  3  2   South.  336. 

Where  the  homestead  rights  are  not  interfered  with,  a  lease  exe- 
cuted by  the  husband  alone,  is  valid:  Dickey  v.  Waldo,  97  Mich.  255, 
56  N.  W.  608.  The  wife  need  not  join  in  a  lease  where  the  husband 
had  not  selected  the  homestead  and  still  had  three  hundred  acres 
contiguous  to  the  family  residence  from  which  to  select:  Weguer 
V.  Lubenow  (N".  Dak.),  95  X.  W.  442.  It  is  held  in  Engelhardt  v. 
Batla  (Tex.  Civ.  App.),  31  S.  W.  324,  that  the  husband  alone  may 
lease  the  homestead  for  a  reasonable  time;  in  that  case  it  was  one 
year. 

b.  Estoppel  in  Leases. — A  tenant  under  a  lease  of  a  homestead 
executed  by  the  husband  alone  is  estopped  during  the  existence  of 
the  term  from  asserting  an  adverse  possession  against  either  the  hus- 
band or  the  wife:  Mauldin  v.  Cox,  67  Cal.  3S7,  7  Pac.  S04.  But  a 
lease  by  the  husband  of  property  claimed  by  the  wife  as  her  home- 
stead does  not  estop  her  from  denying  the  title  of  the  lessor:  Morris 
v.  Sargent,  18  Iowa,  90.  See  Harkness  v.  Burton,  39  Iowa,  101,  where 
the  lessee's  wife  was  held  estopped  where  she  had  full  knowledge  of 
the  work  done  and  expense  incurred,  and  was  silent. 

c.  Covenant  in  Leasa — As  has  been  already  mentioned,  a  cove- 
nant in  a  conveyance  is  held  to  be  of  no  effect  where  the  instrument 
is  void  by  reason  of  the  fact  that  both  spouses  did  not  unite  therein. 

In  Welch  v.  Miller,  70  Vt.  108,  39  Atl.  749,  however,  a  covenant 
for  quiet  enjoyment  contained  in  a  lease,  invalid  because  executed 
by  the  husband  alone,  was  held  to  give  a  cause  of  action  for  a  breach 
thereof.  The  reason  therefor  is  thus  given:  "The  lease  was  exe- 
cuted in  August,  1895,  and  the  term  was  to  commence  February  1, 
1S96;  and  the  covenant  was  that  the  plaintiff  should  quietly  enjoy 
the  premises  for  the  term  of  one  year.  The  covenant  may  have  been 
entered  into  with  the  expectation  that  the  wife  would  consent  to 
the  plaintiff's  occupancy,  or  with  the  intention  of  acquiring  another 
homestead  before  the  time  for  the  performance  of  the  covenant  ar- 
rived, or  under  a  belief  that  he  could  lawfully  lease  the  premises 
without  his  wife's  consent.     There  is  nothing  in  the  record  to  show 
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that  the  cicfciulant  contemplated  doing  an  unlawful  act.  The  cove- 
nant was  that  the  plaintiff  should  have  the  occupancy  of  the  prem- 
ises at  a  future  day.  This  was  not  an  illegal  undertaking.  He 
could  covenant  that  the  plaintiff  should  have  quiet  enjoyment  of  the 
premises  at  a  future  day;  and  if,  when  the  time  of  performance  ar- 
rived, he  could  not  give  lawful  possession,  or  preferred  not  to  do  so, 
and  did  not,  there  is  no  good  reason  why  he  should  not  be  liable  in 
damages  for  the  breach  of  his  covenant'';  citing  Brewer  v.  Wall, 
2o  Tex.  5So,  76  Am.  Dec.  70. 

XIII.    Eights  of  Way. 

a.  View  Allowing  Grants  Thereof.— As  regards  the  power  of  the 
husband  by  his  sole  act  to  grant  a  right  of  way  over  the  homestead, 
there  are  two  views.  One  holds  that  he  may  do  so,  when  such  con- 
veyance or  grant  will  not  defeat  or  interfere  with  the  substantial 
enjoyment  of  the  homestead  as  such:  Chicago  etc.  Ey.  Co.  v.  Swin- 
Txcy,  38  Iowa,  182;  Ottumwa  etc.  Ey.  Co.  v.  McWilliams,  71  Iowa,  164, 
32  N.  W.  315;  Eandall  v.  Texas  etc.  Ey.  Co.,  63  Tex.  586;  Chicago 
€tc.  Ey.  Co.  V.  Titterington,  84  Tex.  218,  31  Am.  St.  Ecp.  39,  19  S. 
W.  472. 

b.  Criticism  of  the  Rule.— This  rule  is  repudiated  in  Pilcher  v. 
Atchison  etc.  R.  Co.,  38  Kan.  516,  5  Am.  St.  Eep.  770,  16  Pac.  945, 
the  court  holding  that  the  qualifying  expression  there  used,  "when 
it  will  not  defeat  the  substantial  enjoyment  of  the  homestead  as 
such,"  is  too  flexible,  and  its  applicability  too  uncertain,  and  that 
the  wife  should  be  required  to  join  in  all  such  grants:  See,  also, 
Cowan  V.  Southern  Ey.  Co.,  118  Ala.  554,  23  South.  754;  McGhee  v. 
Wilson,  111  Ala.  615,  56  Am.  St.  Rep.  72,  20  South.  619;  Griffin  v. 
Chattanooga  etc.  E.  Co.,  127  Ala.  070,  85  Am.  St.  Eep.  143,  30  South. 
523;   Gulf  etc.  E.  Co.  v.  Singleterry,  78  Miss.  772,  29  South.  754. 

In  Stokes  V.  Maxson,  113  Iowa,  122,  84  N.  W.  949,  the  right  to  use 
a  doorway  and  stairs  was  held  not  to  affect  the  substantial  enjoyment 
of  the  homestead  as  such,  and  so  the  joint  concurrence  of  husband 
and  wife   was  unnecessary. 

XIV.  Contracts  to  Convey. 
a.  Same  as  Conveyances.— A  contract  to  convey  stands  upon  the 
same  plane  as  a  conveyance  itself,  and  is  held  to  be  within  the  in- 
hibition of  the  statute  providing  against  the  alienation  of  the  home- 
stead by  husband  or  wife  alone.  "A  contract  to  convey,  made  by  a 
husband  alone,  can  have  no  better  claim  to  validity  than  a  convey- 
ance. Aside  from  the  rule  in  equity,  by  which  such  a  contract  is 
held  to  be  equivalent  to  a  conveyance  of  the  equitable  title,  it  seems 
clear  that  as  a  conveyance  by  the  husband  would  be  void,  and  would 
pass  no  title,  the  contract  to  make  such  void  conveyance  must  be 
inoffoctual  to  bind  the  land.  It  would  be  strange  if  a  purchaser 
could  take  anything  more,  under  a  contract  for  a  deed,  than  would 
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pass  by  the  deed  itself":  See  Yost  v.  Devault,  9  Iowa,  60;  Phillips  v. 
Stauch,  20  Mich.  369.  See,  in  accord,  Anderson  v.  Culbert,  55  Iowa, 
233,  7  N.  AV.  508;  Thimes  v.  Stumpff,  33  Kan.  53,  5  Pac.  431;  Weitz- 
ner  v.  Thingstad,  55  Minn.  244,  56  N.  W.  817;  Larson  v.  Butts,  22 
Neh.  370,  35  N.  W.  190;  Violet  v.  Eose,  39  Neb.  660,  58  N.  W.  216; 
and  these  authorities  bear  out  the  statement  that  neither  specific 
performance  will  be  decreed  nor  damages  awarded.  The  assignment 
of  a  bond  for  a  deed  by  the  husband  alone,  on  property  claimed  as 
a  homestead,  is  unenforceable:  Stinson  v.  Eichardson,  41  Iowa,  373; 
as  is  also  an  option  to  the  property:  Miller  v.  Gray  (Tex.  Civ.  App.), 
68  S.  W.  517. 

A  contract  for  a  loan  of  money  upon  mortgage  security  will  not 
defeat  the  wife's  right  of  homestead  upon  her  subsequent  marriage 
to  the  mortgagor  before  the  execution  of  the  mortgage,  under  the 
Iowa  statute.  Specific  performance  will  not  be  decreed,  it  merely 
being  a  case  for  damages:  Tolman  v.  Leathers,  2  Fed.  653,  1  Mc- 
■Crary,  329. 

b.  When  Homestead  Character  Lost.— While  the  property  contin- 
ues to  be  the  homestead,  a  contract  to  convey  it  will  not  be  enforced, 
husband  and  wife  not  joining  therein:  Berlin  v.  Burns,  17  Tex.  532. 
But  it  may  be  specifically  enforced  in  Texas,  when  the  property  has 
lost  its  homestead  character:  Goff  v.  Jones,  70  Tex.  572,  8  Am.  St.  Eep. 
619,  8  S.  W.  525. 

c.  Wife's  Refusal  to  Join  as  a  Defense.— It  is  a  valid  defense 
to  an  action  for  specific  performance  of  a  contract  to  convey,  that 
the  property  is  homestead  and  that  the  wife  refuses  to  join  in  the 
conveyance;  and  it  is  not  necessary  to  prove  her  refusal  to  join  on 
the  hearing:  Yost  v.  Devault,  9  Iowa,  60. 

d.  Defective  Conveyances  as  Contracts  to  Convey.— A  defective 
conveyance  cannot  be  enforced  as  a  contract  to  convey.  This  is  well 
■brought  out  in  Jenkins  v.  Harrison,  66  Ala.  345,  the  coiirt  saying: 
"It  is  in  this  court  a  settled  question,  that  a  mortgage,  or  other 
alienation  of  the  homestead  of  a  husband,  whatever  may  be  its  form, 
to  which  the  voluntary  assent  of  the  wife  is  not  manifested  by  her 
signature,  in  some  mode  appointed  by  law,  is  invalid  for  any  purpose. 
It  may  operate  upon  other  lauds;  but,  as  to  the  homestead,  it  is 
void— it  is  a  nullity.  The  constitution  refers  to  a  mortgage,  or  to 
some  other  mode  of  alienation,  by  which  the  title  is  transferred;  to 
legal  conveyances,  not  to  writings  which  import  only  a  contract  to 
convey,  which  are  but  the  incipiency  of  a  complete  alienation  and 
transfer  of  title.  It  is  not  to  such  writings  it  is  contemplated  the 
wife  shall  yield  her  assent  and  give  her  signature,  but  to  the  act  and 
instrument  which  operates  to  transfer  the  estate.  The  association 
of  the  words 'mortgage,  or  other  alienation,' is  a  plain  indication  that 
the  alienation,  other  than  mortgage,  which  is  contemplated,  is  an 
alienation  of  like  kind  with  a  mortgage;  an  alienation  equally  opera- 
Am.    St.   Rep.,    Vol.    95—59 
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tJve  to  pass  the  legal  estate,  not  mere  contracts  to  alienate.  If  to 
such  instruments  the  wife  should  give  her  voluntary  assent,  and  man- 
ifest it  by  her  signature,  there  would  remain  to  her  the  locus  peniten- 
tiae.  When  the  contracts  are  to  be  performed,  she  could  withhold 
her  signature  and  assent,  and  the  courts  would  be  powerless  to  com- 
pel her  to  performance:  Waddell  v.  Weaver,  42  Ala.  293;  McBryde 
V.  Wilkinson,  29  Ala.  662.  The  instrument  to  which  the  wife  here 
gave  her  signature  and  assent,  though  in  form  an  absolute  convey- 
ance, was  not  delivered  in  the  life  of  the  husband,  and,  for  the  want 
of  delivery,  remains  only  as  an  instrument  of  evidence  of  the  contract, 
binding  the  husband  to  convey.  It  is,  of  consequence,  not  the  in- 
strument of  alienation  to  which  the  constitution  requires  the  volun- 
tary assent  and  signature  of  the  wife."  To  the  same  effect  is  Hen- 
derson V.  Kirkland,  127  Ala.  185,  28  South.  674. 

XV.     Conveyance  of  the  Eeversion. 

While  the  wife  must  join  in  a  present  conveyance  of  the  home- 
stead, it  has  been  held  that  in  a  conveyance  of  the  reversion  such 
joinder  is  not  necessary:  Jenkins  v.  Bobbitt,  77  N.  C.  385;  Joyner  v. 
Sugg  (N.  C),  44  S.  E.  122,  and  cases  cited.  And  in  Mash  v.  Eussell, 
69  Tenn.  543,  it  was  held  that  a  deed  by  husband  and  wife,  of  the 
homestead,  but  without  a  privy  examination  of  the  wife,  as  required 
by  law,  is  operative  to  vest  the  grantee  with  the  husband's  interest 
in  reversion,  expectant  on  the  termination  of  the  homestead  estate, 
citing  Moore  v.  Hervey,  1  Tenn.  Leg.  Eep.  22. 

As  to  whether  the  reversion  will  pass  without  reserving  the  home- 
stead right  there  is  some  conflict.  The  court  in  Ferguson  v.  Mason, 
60  Wis.  377,  19  N.  W.  420,  after  reciting  the  statute  in  force  in  that 
state,  continued:  "Substantially  the  same  provision  is  contained  in 
the  statutes  of  California  and  in  the  constitution  of  Texas;  yet  the 
supreme  court  of  each  of  those  states  has  held  that  a  conveyance  of 
the  homestead  by  the  husband  without  the  concurrence  of  his  wife, 
although  it  contains  no  reservation  of  the  homestead  right,  but  is 
absolute  in  terms,  is  a  good  conveyance  of  the  reversionary  interest 
in  the  property  after  the  homestead  right  ceases:  Gee  v.  Moore,  14 
Cal.  472;  Stewart  v.  Mackey,  36  Tex.  56,  67  Am.  Dec.  609.  These 
decisions  are  rested  on  the  ground  that  the  entire  object  of  the  pro- 
vision is  to  secure  a  homestead,  and  that  it  was  not  intended  to  in- 
fringe upon  the  husband's  rights  of  property  any  further  than  was 
necessary  to  accomplish  that  object;  or,  in  other  words,  the  dis- 
ability of  the  statute  only  goes  to  the  extent  essential  to  preserve 
the  homestead.  It  is,  however,  the  settled  law  of  this  state,  repeat- 
c-dly  recognized  and  enforced  by  the  judgments  of  this  court,  that 
a  conveyance  by  a  married  man  of  his  homestead,  containing  no 
reservation  of  the  homestead  right,  is  null  and  void  unless  signc<1 
by  the  wife":  See,  also,  Jerdee  v.  Furbush   (the  principal  case),  115 
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Wis.  277,  91  N.  W.  661.  Where  the  husband  alone  conveys,  reserv- 
ing to  himself  and  his  wife  the  use  of  the  property  for  their  lives, 
it  is  valid,  passing  the  reversion;  but  where  it  is  coupled  with  an 
agreement  that  the  grantee  shall  have  a  home  in  the  dwelling  and 
use  the  land  in  connection  with  the  husband,  it  is  void  as  an  en- 
croachment on  the  wife's  homestead:  Town  v.  Gensch  (W^is.),  76  N. 
W.    1096. 


XVI.     Exceptions  to  the  Rule  Eectuiring  Joinder  of  Husband  and 

Wife. 

a.  For  Purchase  Money. — One  of  the  well-recognized  exceptions 
to  the  rule  that  the  husband  and  wife  must  both  join  in  encum- 
brances iipon  the  homestead  is  made  in  the  ease  of  the  purchase 
money  paid  for  the  property  so  used:  Farnsworth  v.  Hoover,  66  Ark. 
367,  50  S.  W.  865;  Park  v.  Park  (Ark.),  72  S.  W.  993;  Kimble  v. 
Esworthy,  6  111.  App.  517;  Christy  v.  Dyer,  14  Iowa,  438,  81  Am.  Dec. 
493;  Cole  v.  Gill,  14  Iowa,  527;  Burnap  v.  Cook,  16  Iowa,  149,  85 
Am.  Dec.  507;  Riley  v.  Filmore,  4  Ky.  Law  Rep.  347;  Amphlett  v. 
Hibbard,  29  Mich.  298;  Fournier  v.  Chisholm,  45  Mich.  417,  8  N.  W. 
100;  Girzi  v.  Carey,  53  Mich.  447,  19  N.  W.  139;  Wilder  v.  Haughey, 
21  Miun.  101;  Billingsley  v.  Niblett,  56  Miss.  537;  Roby  v.  Bismarck 
Xat.  Bank,  4  N.  Dak.  156,  50  Am.  St.  Rep.  633,  59  N.  W.  719;  Clitu3 
V.  Sangford  (Tex.  Civ.  App.),  24  S.  W.  325;  Davenport  v.  Hicks,  54 
Tt.  23;  and  the  homestead  being  subservient  to  the  purchase  money, 
tlie  husband  alone  may,  in  Texas,  convey  it  in  satisfaction  thereof: 
De  Bruhl  v.  Maus,  54  Tex.  464;  Arckenhold  v.  Evans  Co.,  11  Tex, 
Civ.  App.  138,  32  S.  W.  795.  So  the  husband  may  surrender  a  mort- 
gage for  the  purchase  money  and  execute  a  new  one,  and  it  will  be 
valid  in  so  far  as  it  covers  such  money:  Pratt  v.  Topeka  Bank,  12 
Kan.  570.  But  the  husband,  without  the  assent  of  his  wife,  cannot 
charge  the  land  by  an  agreement  to  pay  interest  in  addition  to  the 
purchase  money,  any  more  than  he  can  make  an  entirely  new  con- 
tract: McHendry  v.  Reilly,  13  Cal.  75. 

But  where  the  husband  conveys  the  homestead  for  purchase  money 
in  fraud  of  the  wife,  it  is  invalid:  Sherring  v.  Augustus,  11  Tex.  Civ. 
App.  194,  32  S.  W.  450;  Arnold  v.  Macdonald,  22  Tex.  Civ.  App.  487, 
55  S.  W.  529.  Whore  the  vendor  has  waived  his  lien  by  taking  per- 
sonal security  from  the  vendee  for  the  purchase  money,  a  mortgage 
executed  upon  the  homestead  by  the  husband  alone  is  void:  Cannon 
v.  Bonner,  38  Tex.  487.  An  indebtedness  for  lumber,  used  in  erect- 
ing a  dwelling-house  on  the  homestead,  has  been  held  to  constitute 
nc  part  of  the  purchase  price  thereof,  and  a  mortgage  by  the  husband 
alone,  void:  Smith  v.  Laekor,  23  Minn.  454,  quoting  Cogel  v.  Mickow, 
13    Minn.   475. 

b.  Prior  Equities  and  Encumbrances. — It  is  also  recognized  as  the 
law   that    where   property   acquires   the    homestead   character    subse- 


932  American  State  Eeports,  Vol.  95.     [Wisconsin, 

qnently  to  the  creation  of  a  lien  or  encumbrance,  such  instruments 
are  not  effected  thereby,  nor  is  the  property  released  from  their  op- 
eration: Kurz  V.  Brusch,  13  Iowa,  371,  81  Am.  Dec.  435;  Peregoy  v. 
Kottwitz,  54  Tex,  497;  Eeed  v.  Howard,  71  Tex.  204,  9  S.  W.  109. 

So,  where  the  homestead  is  charged  with  prior  equities  and  encum- 
brances, the  husband  alone  has,  in  Texas,  a  right  to  adjust  them. 
"The  right  of  a  husband  to  make  arrangements  in  relation  to  these 
encumbrances,  or  to  renounce  lands  thus  burthened  or  subject  to  con- 
ditions and  contingencies,  could  not  be  questioned  by  the  wife,  in 
virtue  of  her  remote  right  which  might  arise  if  the  encumbrances 
or  conditions  were  ever  discharged  or  removed,  unless  in  cases  where 
the  husband  is  squandering  the  property,  with  the  fraudulent  design 
of  depriving  his  wife  of  a  homestead":  White  v.  Shepperd,  16  Tex. 
163,  in  accord  with  which  are  Clements  v.  Lacey,  51  Tex.  150;  Wheat- 
ley  V.  G-riffin,  60  Tex.  209;  Investor's  etc.  Co.  v.  Loyd,  11  Tex.  Civ, 
App.  449,  33  S.  W.  750.  And  he  may  substitute  therefor  new  liens: 
Gillum  V.  Collier,  53  Tex.  592;  Baker  v.  Collins,  4  Tex.  Civ.  App.  520,  23 
S.  W.  493. 

As  to  the  husband  acting  in  bad  faith,  no  necessity  for  the  sale  of 
the  homestead  existing,  see  Morris  v.  Geisecke,  60  Tex.  633. 

XVII.     Voluntary  Consent  of  the  Wife. 

a.  Compliance  with  the  Statutory  Requirements.  — The  voluntary 
assent  of  the  wife  being  necessary,  in  most  cases,  to  the  validity  of 
a  conveyance  or  encumbrance  of  the  homestead,  it  becomes  of  the 
highest  importance  to  determine  what  such  assent  is  and  how  it 
should  be  manifested. 

Where  the  statute  requires  that  certain  acts  be  done  by  the  wife, 
however  willing  she  may  be  that  title  to  the  homestead  should  pass, 
those  acts  must  be  strictly  carried  out.  So,  where  a  husband  and 
wife  deeded  an  undivided  one-half  of  their  homestead  to  their  son, 
and  executed  a  contract  in  which  they  agreed  to  convey  the  other  half 
at  their  death,  in  consideration  of  his  supporting  them,  but  the  wife 
did  not  sign  the  contract,  her  execution  of  the  deed  was  held  not 
sufficient  to  pass  the  other  half:  Webster  v.  Warner,  119  Mich.  461, 
78  N.  W.  552. 

b.  In  Writing. — As  a  general  rule,  assent  not  in  writing  is  of  no 
effect:  Doniier  v.  Eedcnbaugh,  61  Io\\a.,  269,  16  N.  W.  127;  Eing  v. 
Burt,  17  Mich.  465,  97  Am.  Dee.  200.  This,  however,  is  not  required 
in  Kansas,  and  there  the  consent  may  be  oral  and  evidenced  by  acts 
in  pais:  Dudley  v.  Shaw,  44  Kan.  683,  24  Pac.  1114;  Sullivan  v.  Wich- 
ita, 64  Kan.  539,  68  Pac.  55,  citing  Perrine  v.  Mayberry,  37  Kan. 
258,  15  Pac.  172;  and  may  be  proved  in  the  same  manner  as  any 
other  material  fact:  Pilcher  v.  Atchison  etc.  E,  Co.,  38  Kan.  516,  5 
Am.  St.  Eep.  770,  16  Pac.  945. 


Sept.  1902.]  Jerdee  v.  Furbush.  933 

c.     How  Manifested. 

1.  Signature  Alone  Sufficient.— While  the  statutes  of  practically 

all  the  states  require  the  wife's  assent  in  writing,  they  are  not  har- 
monious as  to  what  is  a  sufficient  fulfillment  thereof. 

One  line  of  cases  holds  that  the  signature  of  the  wife  is  sufficient, 
and  does  not  require  that  she  be  mentioned  in  the  body  of  the  instru- 
ment at  all:  Dooley  v.  Yillalonga,  61  Ala.  129;  Hood  v.  Powell,  73 
Ala.  171;  Shelton  v.  Aultnian  etc.  Co.,  82  Ala.  315,  8  South.  232; 
Wynn  v.  Ficklen,  54  Ga.  529;  Christopher  v.  Williams,  59  Ga.  779; 
Yocum  V.  Lovell,  111  111.  212;  Barrett  v.  Cox.  112  Mich.  220,  70  N. 
W.  446. 

2.  Must  be  in  Body  of  Deed.— The  other  and  the  stricter  view  re- 
quires the  wife's  name  in  the  body  of  the  deed,  as  releasing  her 
homestead  right:  Masillon  etc.  Co.  v.  Carr,  24  Ky.  Law  Eep.  1534,  71 
S.  W.  859;  Greenough  v.  Turner,  77  Mass.  (11  Gray)  332.  Where 
the  wife  is  mentioned  as  party  of  the  first  part  in  a  mortgage  of 
the  homestead,  but  does  not  join  in  the  grant,  nor  express  her  inten- 
tion of  relinquishing  dower  or  of  waiving  her  homestead  right,  it  is 
of  no  effect:  McGrath  v.  Berry,  76  Ky.  (13  Bush)  391;  but,  although 
she  must  relinquish  the  homestead  in  the  body  of  the  deed,  her  name 
need  not  be  specifically  mentioned,  and  it  is  sufficient  if  she  is  de- 
scribed therein  as  one  of  the  undersigned  mortgagors:  Withers  v. 
Pugh,  91  Ky.  522,  16  S.  W.  277. 

Where  a  statute  requires  the  wife  to  join  in  the  granting  clause 
of  the  mortgage,  a  failure  to  do  so  makes  it  void:  Bluff  City  etc. 
Co.  V.  Bloom,  64  Ark.  492,  43  S.  W.  503.  But  in  the  absence  of  such 
statute,  where  the  instrument,  signed  and  acknowledged  by  the  wife, 
contains  apt  words  waiving  her  rights  of  homestead  and  dower,  it 
is  not  material  that  her  name  docs  not  appear  in  the  granting  clause: 
Davis  V.  Jenkins,   93   Ky.   353,  40  Am.   St.   Eep.   197,   20   S.  W.   283. 

The  latter  rule,  requiring  the  wife's  name  in  the  body  of  the  deed 
or  mortgage,  was  formerly  followed  in  Illinois:  Ayers  v.  Hawks,  1 
111.  App.  GUO;  Pauton  v.  Manley,  4  111.  App.  210. 

d.  Fraud  and  Misrepresentation. 
1.  By  Third  Person.— While  fraud  may  negative  the  idea  of  vol- 
untary consent,  it  is  not  every  fraud  or  misrepresentation  which  will 
have  the  effect  of  avoiding  a  conveyance  of  the  homestead.  Where 
the  grantee  is  not  a  party  to  the  deception,  he  is  held  to  acquire  a 
good  title  to  the  property;  and  the  fraud  of  the  husband  does  not 
lueiudice  such  grants:  Webb  v.  Burney,  70  Tex.  322,  7  S.  W.  841; 
Geriiuin  Bank  v.  Muth,  96  Wis.  342,  71  X.  W.  361.  And  in  the  ab- 
sence of  fraud  on  his  part,  or  mutual  mistake,  the  want  of  concur- 
rence necessary  to  invalidate  the  instrument  must  be  apparent  on 
its  face;  and  it  cannot  be  contradicted  by  parol  testimony:  Aetna 
Life   Ins.   Co.   v.  Franks,   53   Iowa,   61 S,   6   X.   W.   9.     If   there   is  no 
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Iiroof  of  fraud  or  connivance,  the  wife's  act  in  signing  a  mortgage 
to  the  homestead,  although  reluctant,  is  deemed  voluntary  in  law: 
Coleman  v.  Smith,  55  Ala.  368. 

2.  By  Grantee  or  Mortgagee.— Fraud  on  the  part  of  the  grantee 
or  mortgagee  is  fatal  to  the  validity  of  the  instrument.  So,  where 
a  wife  signed  a  mortgage  solely  on  account  of  the  misrepresentations 
of  the  person  for  whose  benefit  it  was  executed,  although  she  did 
not  attempt  to  read  it  or  have  anyone  else  do  so,  it  was  held  void: 
Warden  v.  Reser,  38  Kan.  86,  16  Pac.  60. 

This  same  rule  applies  where  the  misrepresentations  are  made,  not 
directly  by  the  grantee,  but  by  persons  employed  by  him  to 
procure  the  deed,  and  he  is  bound  by  thorn:  Barker  v.  Barker,  27 
Neb.  135,  42  N.  W.  889. 

Where  the  grantee  has  notice  that  fraud  was  used  in  obtaining  the 
wife's  signature,  the  deed  does  not  pass  title:  Eagland  v.  Wisroek, 
61  Tex.  391. 

e.  Mistake  or  Ignorance.— A  mistake  by,  or  ignorance  on  the  part 
of,  the  wife,  made  in  signing  a  conveyance  or  mortgage  of  the 
homestead,  will  not  avoid  such  instrument.  So  where,  through  ignor- 
ance, part  of  the  homestead  is  included,  it  will  pass,  the  wife's  assent 
given  through  mistake  not  being  involuntary  in  the  sense  that  it 
will  invalidate  the  deed:  Edgell  v.  Ilagens,  53  Iowa,  223,  5  N.  W. 
136;  Van  Sickles  v.  Town,  53  Iowa,  259,  5  N.  W.  148;  Quiun  v. 
Brown,  71  Iowa,  376,  34  N.  W.  13. 

In  Stewart  v.  Whitlock,  58  Cal.  2,  the  wife,  in  executing  a  mort- 
gage, was  made  acquainted  with  the  literal  contents  thereof,  but 
did  not  intend  to  include  a  certain  portion  of  the  homestead,  and 
did  not  know  that  it  was  included,  the  mistake  being  caused  by  her 
husband's  misrepresentation.  It  was  held  that  such  mistake  could 
not  avail  her,  as  her  mere  intention,  not  communicated  to  the  mort- 
gagee, could  not  control  the  plain  letter  of  her  contract. 

f.  Mere  Relinquishment  of  Dower.— It  is  now  well  settled  that  a 
mere  relinquishment  of  dower  by  the  wife  is  ineffectual  to  pass 
the  homestead,  and  that  sole  purpose  being  expressed,  it  excludes 
all  others:  Long  v.  Mostyn,  65  Ala.  543;  Burrows  v.  Pieken3 
129  Ala.  648,  29  South.  694;  Shattuck  v.  Byford,  62  Ark.  431,  35  S. 
W.  1107;  Thornton  v.  Boyden,  31  111.  200;  Sharp  v.  Bailey,  14  Iowa, 
387,  81  Am.  Dee.  489;  Wilson  v.  Christopherson,  53  Iowa,  481,  5  X. 
W.  687;  Wing  v.  Hayden,  73  Ky.  (10  Bush)  276;  Herbert  v.  Kenton 
Bldg.  etc.  Assn.,  74  Ky.  (11  Bush)  296;  Hayden  v.  Eobinson,  S3  Kv. 
615;  Moss  v.  Hall,  1  Ky.  Law  Eep.  314.  3  Ky.  Law  Rep.  89; 
Kiesewctter  v.  Kress,  24  Ky.  Law  Eep.  1239,  70  S.  W.  1065:  Connor 
V.  McMurray,  84  ]\lass.  (2  Alien)  202.  See,  also,  Eisenstuilt  v. 
Cranier,  55  Iowa,  753,  8  N.   W.  427. 
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g.     Necessity  for  Joint  Assent. 

1.  Must  Exist. — Not  only  must  both  husband  and  wife  voluntarily 
execute  any  instrument  affecting  the  homestead,  but  such  execution 
must  be  joint:  Matney  v.  Linn,  59  Kan.  613,  54  Pac.  6G8.  So  where 
a  wife,  prior  to  the  execution  of  a  deed  of  the  homestead,  expressed 
herself  as  willing  to  join  in  it,  but  did  not  because  her  husband  said 
it  was  not  necessary,  and  after  its  delivery  she  said  she  was  satis- 
fied with  it,  the  joint  consent  of  the  husband  and  wife  was  held  not 
to  be  shown:  Durand  v.  Higgins  (Kan.),  72  Pac.  567.  See,  also,  Wea 
etc.  Co.  V.  Franklin  etc.  Co.,  54  Kan.  533,  45  Am.  St.  Eep.  297,  38 
Pac.  790.  And  where  a  mortgage  was  executed  by  the  husband,  and 
the  wife 's  name  was  written  in,  but  not  by  her,  and  certified  as 
acknowledged  by  a  notary,  six  weeks  after  which  the  wife  executed 
an  instrument  attempting  to  ratify  it,  joint  consent  was  held  want- 
ing: Howell  v.  McCrie,  36  Kan.  636,  59  Am.  St.  Rep.  584,  14  Pac. 
257.  And  see  Hart  v.  Church,  126  Cal.  471,  77  Am.  St.  Eep.  195, 
5S  Pac.  910. 

In  order  to  constitute  joint  consent,  it  need  not  necessarily  be 
given  in  the  same  place,  at  the  same  time,  or  in  the  same  way:  Bell 
V.  Slasor,  8  Kan.  669,  57  Pac.  139;  Couch  v.  Capitol  etc.  Assn. 
(Tenn.  Ch.  App.),  64  S.  W.  340.  So  where  a  husband  makes  a  deed 
to  his  homestead,  and  the  wife  does  not  join  in  it  until  five  years 
after,  it  was  held  that  if  the  wife's  signing  was  part  of  the  original 
transaction,  it  was  good:   Howes  v.  Burt,  130  Mass.   368. 

2.  Separate  Instruments.— Where  by  statute  a  husband  and  wife 
are  required  to  sign  the  same  joint  instrument,  no  difficulty  arises 
as  to  the  effect  of  separate  conveyances:  Goodrich  v.  Brown  (Iowa), 
13  X.  W.  309.  Even  where  the  statute  is  not  so  explicit,  separate 
deeds  by  husband  and  wife  are  generally  held  invalid:  Poole  v.  Ger- 
rard,  6  Cal.  71,  65  Am.  Dec.  481;  Duncan  v.  Moore,  67  Miss.  136,  7 
South.  221;  Dickinson  v.  McLane,  57  N.  H.  31. 

In  Ott  V.  Sprague,  27  Kan.  620,  it  is  announced  that  two  separate 
instruments  may  be  effective,  the  court  saying:  "It  might  be  that 
a  husband  and  wife,  by  two  separate  instruments,  could  alienate 
the  homestead,  when  it  was  intended  by  both  that  such  instruments 
should  operate  together  as  a  single  instrument;  for  in  such  a  case  it 
might  perhaps  be  said  that  the  separate  consent  of  each  had  such  a 
connection  with  each  other  that  they  might  together  be  considered 
as  the  joint  consent  of  both.  But  where  two  separate  instruments  are 
executed  at  two  separate  and  distinct  times,  as  in  this  case;  where 
a  long  interval  elapses  after  one  is  executed  before  the  other  is 
executed,  as  in  this  case  —  the  interval  in  this  case  being  over  eight 
years;  and  where  the  two  instruments  are  executed  without  any 
reference  to  each  other,  or  without  any  intention  that  the  two  to- 
gether may  be  considered  as  one  single  and  united  instrument,  we 
think  that  one  cannot  make  the  other  valid," 
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In  Couch  V.  Capitol  Bldg.  etc.  Assn.  (Tenn.  Ch.  App.),  64  S.  W.. 
340,  a  husband,  unknown  to  his  Avife,  procured  another  woman  ta 
join  with  him  in  a  deed  of  the  homestead.  Subsequently  the  wif& 
executed  another  deed  thereto  to  the  same  grantee,  but  the  husband 
\\as  ignorant  of  this.  Joint  consent  was  held  wanting,  in  the  follow- 
ing words:  "The  Joint  consent  exacted  by  the  constitution  and  stat- 
ute means  a  concurrence  and  agreement  of  the  husband  and  wife  to 
sell  or  transfer  their  homestead,  which  to  be  effective,  must  be 
evidenced  by  a  deed  or  instrument  of  writing,  signed,  executed  and 
delivered  as  required  by  law.  To  hold  that  one  spouse  can  execute 
a  deed  conveying  the  homestead  without  consulting  and  having  the 
joinder  of  the  other  in  it,  and  that  thereafter  the  other  can  sell 
it  without  consulting  and  having  the  former  join  in  it,  it  seems 
to  us,  opens  the  door  for  the  evasion  of  the  plain  mandate  of  the 
constitution  regulating  the  mode  of  the  transfer  of  this  im])ortHUt 
property  right." 

h.     Effect  of  Separation  of  Husband  and  Wife. 

1.  Consent  Still  Necessary. -The  fact  that  husband  and  wife 
are  living  separate  and  apart,  that  he  has  abandoned  her,  or  driven, 
her  from  him,  does  not  deprive  her  of  her  homestead  rights,  or  dis- 
pense with  the  necessity  of  her  consent  and  joinder  in  any  alienation 
of  the  homestead:  Chambers  v.  Cox,  23  Kan.  393;  Eogers  v.  Day,  115 
Mich.  664,  69  Am.  St.  Kep.  593,  74  N.  W,  190;  Gardner  v.  Gardner, 
123  Mich.  673,  82  N.  W.  522;  France  v.  Bell,  52  JSTeb  57,  71  N.  W. 
984;  Herron  v.  Knapp  etc.  Co.,  72  Wis.  533,  40  N.  W.  149. 

The  reason  therefor  is  thus  expressed  by  Judge  Cooley  in  Sherrid. 
V.  Southwick,  43  Mich.  515,  5  N.  W.  1027:  "The  finding  shows  that 
she  was  driven  from  her  home  by  misconduct  on  the  part  of  her 
husband  of  a  nature  so  grievous  that  she  might  have  claimed  a 
divorce  under  the  statute.  When  a  wife  is  thus  driven  off,  she  carries 
with  her  all  her  marital  rights— the  right  to  support,  to  dower,  to 
control  the  disposition  of  the  homestead:  Barker  v.  Dayton,  28  Wis. 
367,  383.  This  power  of  control  is  conferred  upon  her  as  a  means 
of  conservation  and  protection;  but  if  the  husband  could  acquire  in- 
dependent authority  to  dispose  of  the  homestead  without  the  wife's 
consent,  by  driving  her  with  blows  from  his  house,  or  |jy  such  other 
conduct  toward  her  as  should  altogether  destroy  the  comfort  of 
home,  her  constitutional  right  to  withhold  her  consent  from  a  sale  or 
mortgage  would  be  of  no  value  whatever.  Indeed,  as  a  means  of 
restraint  upon  a  vicious  and  vmprincipled  man,  it  might  be  worse 
than  useless,  for  it  would  benefit  him,  if  he  desired  to  sell  or  en- 
cumber his  homestead,  to  first  break  up  his  home:  Vanzant  v.  Van- 
zant,  23  111.  536." 

2.  Where  Joinder  Required  Only  if  Living  Together.  -In  some 
states   the   statute   provides   that   all   conveyances   of   the   homestead 
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shall  be  invalid,  unless  signed  by  the  wife,  if  the  husband  be  mar- 
ried and  living  with  his  wife.  He  cannot,  in  such  case,  drive  her 
from  home,  and  then  convey,  as  that  would  practically  repeal  the 
act:  Scott  v.  Scott,  73  Miss.  575,  19  South.  589.  Where  the  hus- 
band is  compelled  to  leave  his  family  residing  on  the  homestead, 
and  go  to  another  state  in  search  of  work,  intending  to  return  and 
take  them  with  him  if  successful,  there  is  no  evidence  of  intent  to 
abandon  the  family  so  as  to  validate  a  conveyance  of  the  home- 
stead by  the  wife  alone,  under  the  statute  requiring  both  to  sign 
if  the  husband  be  living  with  his  wife:  Walton  v.  Walton,  76  Miss. 
662,  71  Am.  St.  Eep.  540,  25  South.  166;  nor  is  a  wife's  temporary 
absence  for  the  purpose  of  educating  her  children  sufficient  to  em- 
power the  husband  alone  to  convey:  Gibbons  v.  Hall  (Tex.  Civ. 
App.),  59  S.  W.  814.  For  a  case  in  which  the  abandonment  of  the 
wife  was  held  such  as  to  validate  a  conveyance  by  her  alone,  see 
Hector  v.   Knox,  63   Tex.   613. 

Where  the  constitution  provides  that  where  the  marriage  relation 
exists,  a  homestead  can  be  alienated  only  by  joint  act  of  husband 
and  wife,  it  is  not  competent  for  the  legislature  to  enact  a  law 
allowing  the  wife,  by  her  sole  deed,  to  convey  the  homestead  when 
abandoned  by  her  husband,  such  desertion  not  dissolving  the  rela- 
tion of  husband  and  wife:  Couch  v.  Capitol  etc.  Assn.  (Tenn.  Ch. 
App.),  64  S.  W.  340. 

i.  Effect  of  Insanity  of  One  of  the  Spouses.— It  is,  in  the  absence 
of  statute,  generally  held  that  the  insanity  of  one  of  the  spouses 
does  not  dispense  with  the  necessity  of  joinder  of  both  husband  and 
wife:  Thompson  v.  New  England  etc.  Co.,  110  Ala.  400,  55  Am.  St. 
Kep.  29,  18  South.  315;  Whitlock  v.  Gasson,  35  Neb.  829,  53  N.  W. 
980.  It  gives  the  husband  no  greater  interest  in  the  estate,  and 
does  not  allow  him  to  encumber  it,  except  as  provided  by  statute: 
Security  etc.  Co.  v.  Kauflfman,  108  Cal.  214,  41  Pac.  467.  So  where 
by  statute  the  sane  spouse  may  apply  to  the  court  to  enable  him 
to  alienate  or  encumber  the  homestead,  the  terms  of  the  statute  must 
hf  complied  with  in  order  to  give  the  court  jurisdiction,  or  the 
sale  will  be  void;  and  a  statute  permitting  such  application  and 
sale  is  not  unconstitutional  as  interfering  with  a  vested  right  of 
the  insane  spouse,  or  taking  property  without  due  process  of  law: 
Jones   V.   Falvella,   126   Cal.   24,   58   Pac.   311. 

In  Soeker  v.  Eedmond,  59  Kan.  773,  52  Pae.  97,  the  joining  of  the 
guardian  of  an  insane  spouse,  under  an  order  of  the  probate  court, 
in  a  mortgage  of  the  homestead  was  held  not  such  a  joint  consent  as 
contemplated  by  the  constitutional  provision.  But  see  New  Eng- 
land etc.  Co.  V.   Spitler,  54  Kan.  560,  38  Pae.   799. 

Where  a  wife  is  insane,  it  is  held  in  Shields  v.  Aultiiian,  20  Tex. 
Civ.  App.  345,  50  S.  W.  219,  that  the  husliand  alone  may  convey  the 
community  property   occupied   as   a   homcsteail,  as   to    hold   otherwise 
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would  hopelessly  tie  up  the  property  in  his  hands.  For  a  case  in 
which  the  husbana  being  insane,  the  wife  was  not  allowed  to  dispose 
ol'  the  homestead,  see  Heidcnhoimer  v.  Thomas,  63  Tex.  287. 

j.     Power    of   Attorney. 

1.  By  One  Spouse  to  the  Other.— The  question  has  arisen  whether 
one  spouse  can  give  to  the  other  a  power  of  attorney  to  convey  or 
encumber  the  homestead,  so  as  to  pass  title  thereto.  It  has  generally 
been  answered  in  the  negative,  as  it  is  held  a  personal  privilege 
which  cannot  be  delegated  by  one  to  the  other:  Locke  v.  Eedmond, 
6  Kan.  App.  76,  49  Pac.  670.  See,  also,  Gagliardo  v.  Duniont,  54 
Cal.  496;  Wallace  v.  Travelers'  Ins.  Co.,  54  Kan.  442,  45  Am.  St. 
Bep.  2S8,  38  Pac.  489.  In  Minnesota  etc.  Co.  v.  McCrossen,  110  Wis. 
316,  84  Am.  St.  Eep.  927,  85  N.  W.  1019,  a  wife  gave  her  husband 
a  power  of  attorney  to  sell  any  lands  in  which  she  might  have  an 
interest.  He  mortgaged  the  homestead,  and  it  was  held  that  she 
was  not  estopped  to  deny  the  validity  of  the  mortgage,  he  having 
exceeded  the  power  of  attorney,  although  she  orally  consented  thereto 
and  used  the  money. 

In  Washington,  by  a  broad  statute,  a  husband  having  a  general 
power  of  attorney  from  his  wife,  authorizing  him  to  mortgage  all 
their  real  estate,  can  mortgage  the  homestead,  which  is  community 
property,  without  her  joining  therein:  Oregon  Mtg.  Co.  v.  Hersner, 
14  Wash.  515,  45  Pac.  40. 

2.  To  a  Third  Party.— It  has  been  held  that  husband  and  wife 
can  convey  their  homestead  acting  through  an  attorney  in  fact, 
where  they  both  properly  execute  and  acknowledge  it:  Warren  v. 
Jones,  69  Tex.  462,  6  S.  W.  775;  Jones  v.  Bobbins,  74  Tex.  615,  12 
S.  W.  824,  in  the  former  of  which  cases,  it  is  said:  "This  court  has 
said  that  the  requirement  that  a  husband  and  wife  shall  sign  a  deed 
of  conveyance,  and  that  the  wife  shall  appear  and  acknowledge  it,  is 
fulfilled  by  their  signing  and  her  acknowledging  a  power  of  attorney 
to  make  the  conveyance;  and  we  cannot  say  that  a  requirement 
that  they  shall  join  in  such  conveyance,  and  that  she  shall  sign 
and  acknowledge  it,  is  not  fulfilled  in  the  same  way." 

k.  Ratification.— A  wife  may  ratify  the  acts  of  her  husband;  so 
where  the  husband  alone  conveyed  an  vmdivided  one  hundred  and 
ten  acres  out  of  a  larger  tract,  which  was  community  property,  and 
occupied  as  a  homestead,  it  was  held  that  she  might  ratify  it  sub- 
sequently to  the  husband's  death,  and  accept  her  homestead  out  of 
the  remaining  land:  Mass  v.  Bromberg  (Tex.  Civ.  App.),  66  S.  W. 
468.  And  where  a  contract  to  convey  was  not  signed  by  the  wife  at 
the  same  time  as  the  husbaml,  but  she  afterward  signed  it  and  united 
with  lier  husband  in  the  deed,  it  was  held  a  ratification  by  her,  al- 
thougli  her  name  did  not  appear  in  the  body  of  the  contract:  Epperly 
V.   Fcvgnson    (Jowa),   91   N.   W.   816. 
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A  void  instruincnt  cannot  be  validated  by  any  subsequent  act, 
however.  So  where  a  mortgage  was  void  by  reason  of  the  wife's  not 
signing  it;  and  a  second  mortgage  was  duly  executed,  reciting  that 
it  was  subject  to  said  void  mortgage,  there  was  no  ratification:  Seif- 
fert  etc.  Co.  v.  Hartwell,  94  Iowa,  576,  58  Am.  St.  Rep.  413,  63  N. 
W.   333. 

1.  Necessity  for  Consideration.— In  the  absence  of  statute,  the 
question  of  consideration  makes  no  difference,  and  it  is  no  defense, 
where  a  wife  executed  a  mortgage,  that  lier  husband  received  all  the 
consideration:  Jamison  v.  Bancroft,  20  Kan.  169.  Under  the  Cali- 
fornia law,  however,  a  wife  has  an  interest  in  the  homestead  requir- 
ing a  consideration  for  an  agreement  to  convey  or  encumber  it, 
and  therefore  her  mortgage  to  secure  an  antecedent  debt  of  her 
husband  is  not  binding  on  her:  California  etc.  Co.  v.  Anderson,  79 
Fed.  404,  citing  Chaffee  v.  Browne,  109  Cal.  211,  41  Pac.  102S, 

XVIII.     Constitutionality    of     Statutes    Restricting    Alienation    of 

Homesteads. 

While  the  jus  disponendi  is  a  vested  right,  it  may  be  restricted 
by  provisions  for  dower  and  homestead:  Hughes  v.  Hodges,  102  N. 
C.  236,  9  S.  E.  437;  Joyner  v.  Sugg  (X.  C),  44  S.  E.  122;  and  a  re- 
striction that  the  homestead  can  be  alienated  onh'  by  the  joint  deed 
of  husband  and  wife  is  not  unreasonable:  Virginia  etc.  Iron  Co.  v. 
McClelland   (Va.),  36  S.  E.  479. 

Curative  acts  are  sometimes  passed,  validating  all  conveyances  of 
homesteads,  defective  by  reason  of  noncompliance  with  the  statute 
regulating  the  same:  Alkire  Grocery  Co.  v.  Jackson,  66  Ark.  455, 
51  S.  W.  459.  See,  also,  Seawel  v.  Dirst,  70  Ark.  166,  66  S.  W. 
1058,  relating  to  defective  acknowledgments.  A  statute  repealing 
such  curative  act,  however,  does  not  devest  rights  vested  under  such 
curative  statute:  Beavers  v.  Myar,  68  Ark.  333,  58  S.  W.  40. 

XIX.  Acknowledgment. 
a.  Importance  of  Statutory  Requirements.— Equally  important 
with  the  signing  of  the  mortgage  or  deed  is  the  acknowledgment 
thereof;  and  where  the  statute  requires  that  the  husband  and  wife, 
or  the  wife  alone,  acknowledge  it,  failure  to  comply  with  it  renders 
it  a  nullity:  Patterson  v.  Kreig,  29  111.  514;  Pardee  v.  Limlley,  31 
111.  174,  83  Am.  Dec.  219;  Gage  v.  Wheeler,  129  111.  197,  21  X.  E. 
1075,  aiTEirming  28  111.  App.  427;  American  Sav.  etc.  Assn.  v.  Burg- 
hardt,  19  Mont.  323,  61  Am.  St.  Eep.  507,  48  Pac.  391;  citing  Montana 
Nat.  Bank  v.  Schmidt,  6  Mont.  610,  13  Pac.  3S2;  McLeran  v.  Benton, 
43  Cal.  467;  Leonis  v.  Lazzarovich,  55  Cal.  55;  Aultniaun  etc.  Co.  v. 
Jenkins,  19  Xeb.  209,  27  X.  W.  117;  Betts  v.  Sims,  25  Xeb.  166,  41 
X.  W.  117;  Philips  v.  Bishop,  31  Xeb.  853,  48  X.  W.  1106;  Horbach 
v.  Tyrrell,  48  Xeb.  514,  67  X.  W.  485,  4S9;  Wilson  v.  Mills,  66  X.  H. 
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315,  22  Atl.  455;  Huss  v.  Wells,  17  Tex.  Civ.  App.  195,  44  S.  W.  33,- 
J'irst  Xat.  Bank  v.  Citizens'  Bank  (Wyo.),  70  Pac.  726.  The  statute 
is  of  controlling  effect,  and  where  it  provides  that  no  alienation  of 
the  homestead  shall  be  valid  without  the  signature  of  the  wife  to  tho 
same,  it  does  not  require  an  acknowledgment  by  her:  Godfrey  v. 
Thornton,  46  Wis.  677,  1  N.  W.  362,  overruling  Hait  v.  Houle,  Id 
Wis.  472.     See,  also,  Lawyer  v.  Slingerland,  11  Minn.  447. 

In  the  absence  of  a  statute,  it  has  been  held  that  an  acknowledg- 
ment as  required  for  an  ordinary  conveyance  is  sufficient  to  satisfy 
the  constitution:  Forsyth  v.  Freer,  62  Ala.  443;  Butts  v.  Broughton,. 
72  Ala.  294;  Jones  v.  Roper,  86  Ala.  210,  5  South.  459. 

b.  Strict  Compliance  Necessairy.— Where  a  method  of  examination 
is  prescribed  by  statute,  it  is  exclusive  of  all  other  modes,  anil,, 
while  literal  compliance  may  not  be  necessarj-,  must  be  strictly  pur- 
sued: Cahill  V.  Citizens'  etc.  Assn.,  61  Ala.  232;  Scott  v.  Simons,  70 
Ala.  352;  Best  v.  Gholson,  89  111.  465;  Tabler  v.  Sullivan,  97  Ky.  79, 
29  S.  W.  972,  16  Ky.  Law  Ecp.  817.  So  the  word  "voluntarily," 
when  used  alone  in  a  certificate  of  acknowledgment,  is  not  the 
eqiiivalent  of  "her  own  free  will  and  accord,  and  without  fear,  con- 
straint, or  persuasion  of  her  husband,"  and  its  use  is  not  a  sub- 
stantial compliance  with  tho  statute:  Scott  v.  Simons,  70  Ala.  352. 
So  where  the  words  "or  threats"  of  her  husband  are  omitted  it 
is  defective:  Motes  v.  Carter,  73  Ala.  553;  as  is  also  the  use  of  the 
word  '^persuasion"  in  place  of  "threats":  Marx  v,  Threet,  131  Ala. 
340,  30  South.  831.     See,  also,  Reynolds  v.  Kingsbury,  15  Iowa,  238. 

It  must  appear  from  the  acknowledgment  that  the  husband  and 
wife  acknowledged  to  the  officer  taking  the  same  that  they  Avaive 
and  relinijuish  their  homestead  rights  in  the  premises  in  Illinois: 
Trustees  v.  Ilovey,  94  111.  394;  Ogdcn  etc.  Assn.  v.  ^[(Miseh,  10(5  111. 
554,  89  Am.  St.  Rep.  330,  63  N.  E.  1049;  afiSrming  99  111.  App.  67. 
As  to  the  acknowledgment  formerly  required  of  the  wife,  see  Yan- 
zant  V.   Yanzant,  23  111.  536;   Smith  v.  Miller,  31   111.   157. 

An  acknowledgment  made  to  a  mortgage  by  a  hnsl:)and  and  wife, 
stating  that  the  same  was  their  act  and  deed,  for  the  purpose  therein 
mentioned,  and  that  the  Avife  relinquished  all  rights  to  dow(>r  and 
homestead,  was  held  sufficient:  Kimmell  v.  Caruthers  (Ky.),  1  S.  W. 
2. 

Y'hcre  the  certificate  of  acknowledgment  fails  to  state  that  the 
wife  was  known  or  made  known  to  the  officer  to  be  tlie  wife  of  the 
grantor,  as  required  by  statute,  there  being  nothing  in  the  certificate 
to  show  that  she  was  the  wife  or  known  to  the  officer  to  be  the 
wife,  or  even  that  she  AA'as  known  to  be  the  jierson  executing  the 
conveyance,  it  is  fatally  defective:  Penny  v.  British  etc.  Co.,  132 
Ala.  .'].17,  31  South.  96.  And  where  the  officer  is  required  to  explain 
the  instrument  fully  to  the  wife,  a  statement  in  the  certificate   that 
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she  fully  understood  the  contents  of  the  deed,  is  not  sufficient:  Lang- 
ton  V.  Marshall,  59  Tex.  296. 

If  the  wife  does  not  understand  English,  and  the  officer  asks  her  the 
formal  questions  in  that  language,  it  is  inv'alid:  Fisher  v.  Meister, 
2-i  Mich.  447.  But  where  she  does  understand  it,  there  is  no  neces- 
sity of  an  interpreter  to  explain  its  contents:  Pfeiffer  v.  Kiehn,  13 
C'al.   643. 

The  wife  must  acknowledge  that  she  releases  her  homestead  right 
freely,  voluntarily  and  without  compulsion:  Boyd  v.  C'udderback,  31 
Jll.  113;  and  force  or  duress  in  obtaining  it  will  avoid  it:  Blumer  v. 
Allbright  (Neb.),  89  N.  W.  809. 

c.  Relinquishment  of  Dower  Therein.— As  in  the  execution  of 
the  instrument  itself,  a  mere  relinquishment  of  dower  in  the  acknowl- 
edgment is  not  sufficient  to  bar  the  homestead  right:  Bank  of  Har- 
rison V.  Gibson,  60  Ark.  269,  30  S.  W.  39;  Thornton  v.  Boyden,  31 
111.  200.  In  Clubb  v.  Wise,  64  111.  157,  the  wife  released  her  home- 
stead right  in  the  body  of  the  instrument,  but  in  the  acknowledg- 
ment relinquished  only  her  dower,  and  it  was  held  invalid  as  against 
the  homestead.  But  see  Eazar  v.  Donan,  12  Ky.  Law  Kep.  114,  13 
S.  W.  914. 

d.     Privy    Examination. 

1.  In  General. — In  some  jurisdictions,  the  consent  of  the  wife 
must  be  evidenced  by  privy  examination,  separate  and  apart  from 
the  husband,  and  where  that  is  not  observed,  the  conveyance  will 
be  held  invalid:  Lambert  v.  Kinnery,  74  N".  C.  348;  Mash  v.  Eussell, 
69  Tenn.  (1  Lea)  543;  Christian  v.  Clark,  78  Tenn.  (10  Lea)  630. 
In  Garner  v.  Black,  95  Tex.  125,  65  S.  W.  876,  it  is  held  that  a  failure 
to  examine  the  wife  in  private,  rendered  the  instrument  void,  and 
not  even  color  of  title  was  conferred  on  the  grantee,  so  as  to  support 
a  plea  of  adverse  possession.  In  Fisher  v.  Meister,  24  Mich.  447,  the 
court  held  the  presence  of  the  husband  during  the  examination  un- 
lawful. But  in  another  case  in  the  same  court  it  was  held  that 
merely  because  the  husband  was  present  during  the  taking  of  the 
acknowledgment,  a  mortgage  on  the  homestead  would  not  be  set 
aside,  in  the  absence  of  an  averment  or  showing  that  it  was  executed 
unwillingly,  or  under  his  compulsion  or  influence:  Xorton  v.  Xichols, 
35  Mich.  148. 

The  privy  examination,  acknowledgment,  and  declaration  before 
the  officer  must  be  averred,  as  they  cannot  be  supplied  by  presump- 
tion or  inference:  Cross  v.  Everts,  28  Tex.  523.  But  the  failure  of 
the  certificate  of  acknowledgment  to  state  that  the  wife  was  exam- 
ined separate  and  apart  is  not  fatal,  the  statute  not  prescribing  what 
shall  be  set  forth.  In  such  case  it  is  open  to  the  parties  to  sliow 
that  she  was  not  so  examined:  Adams  v.  Smith  (Wyo.),  70  Pac. 
10J3. 
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2.  The  Alabama  Rule.— In  Alabama,  no  separate  examination  is 
reqtiired  Tviiere  the  homestead  is  the  separate  property  of  the  wife: 
Weiner  v.  Sterling,  61  Ala.  98;  Dawson  v.  Burus,  73  Ala.  11. 

e.     Disqualification  of   Of&cer. 

1.  Where  Pecuniarily  Interested.— If  the  officer  taking  the 
acknowledgment  is  for  any  reason  incompetent,  the  instrument  is 
void:  Hayes  v.  Southern  etc.  Assn.,  124  Ala.  663,  82  Am.  St. 
Eop.  216,  26  South.  527,  where  the  court,  after  stating  that  public 
policy  forbids  the  taking  and  certifj'ing  of  an  acknowledgment  by 
an  officer  financially  interested  in  the  instrument,  continues:  "Such 
is  the  doctrine  in  respect  of  ordinary  conveyances,  and  the  reason 
is  more  cogent  for  its  application  when  the  separate  examination  of 
the  wife  is  to  be  taken  upon  the  alienation  of  the  homestead,  since, 
by  the  statute,  the  examination  and  acknowledgment  are  unnecessary 
to  the  operation  of  the  conveyance,  and  are  essentials  which  no 
attestation  or  other  form  of  acknowledgment  can  supply.  Without 
substantial  compliance  with  the  statutory  requirements  in  respect 
to  the  separate  examination,  no  title  passes  and  no  rights  attach 
by  which  a  conveyance  can  be  established The  acknowledg- 
ment in  question  was  taken  by  a  notary,  who  was  a  stockholder  in 
ihe  mortgagee  association,  and  as  such,  under  the  plan  of  the  associa- 
tion, he  was  entitled  to  participate  in  the  profits  arising  from  loans 
and  from  other  sources.  He  had,  therefore,  a  substantial  interest 
in  iipholding  the  attempted  mortgage  security,  which  disqualified  him 
tf>  conduct  or  certify  the  separate  examination  and  acknowledgment 
of  Mrs.  Hayes."  The  court  cites  with  disapproval.  Cooper  v.  Asso- 
ciation, 97  Tenn.  285,  56  Am.  St.  Eep.  795,  37  S.  W.  12,  which  held 
that,  in  such  a  case,  the  acknowledgment  was  voidable  and  not  void. 
The  fact  that  the  notary  was  employed  by  the  husband  to  negotiate 
the  loan,  was  held  not  fatal  to  the  validity  of  the  acknowledgment 
taken  before  him,  in   Daniels   v.   Larendon,  49   Tex.   216. 

2.  Acting  Out  of  His  County.— An  officer  acting  outside  of  his 
own  county  is  incompetent  to  certify  to  an  acknowledgment,  and 
this  is  so  though  it  appears  from  the  face  of  the  certificate  that  it 
was  taken  before  him  in  his  own  county,  which  fact  may  be  dis- 
proved by  parol:  Edinburgh  etc.  Co.  v.  Peoples,  102  Ala.  241,  14 
South.  656;  New  England  etc.  Co.  v.  Payne,  107  Ala.  578,  18  South. 
164, 

f.     New  Acknowledgment. 

1.  May  Cure  Defective  Acknowledgment.- Where  the  acknowledg- 
ment of  the  wife  is  defective,  she  may  make  a  new  one,  with  intent 
to  cure  the  defect,  and,  when  properly  made  and  certified,  it  will 
render  the  conveyance  valid,  always  providing  that  the  rights  of 
third  parties  have  not  intervened:  Cahall  v.  Citizens'  etc.  Assn.,  61 
Ala.  232;  Hood  v.  Powell,  73  Ala.  171;  A^an  Cleave  v.  Wilson^  73  Ala. 
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387.  The  subsequent  acknowledgment  has  no  retroactive  force,  but 
constitutes  the  instrument  a  valid  c-onveyance  on  and  after  the 
proper  acknowledgment:  Balkum  v.  Wood,  58  Ala.  642,  citing  Me- 
Guire  v.  Van  Pelt,  55  Ala.  344;  and  Miller  v.  Marx,  55  Ala.  322; 
Smith  V.  Pearce,  85  Ala.  264,  7  Am.  St.  Eep.  44,  4  South.  616. 

Where  the  certificate  of  acknowledgment  was  defective  as  to  the 
husband's,  but  good  as  to  the  wife's,  release  of  the  homestead,  it 
was  held  in  Johnston  v.  Dunavan,  17  111.  App.  59,  that  a  court  of 
equity  had  no  power  to  correct  the  certificate  to  conform  to  the 
statute.  Nor  is  parol  evidence  admissible  to  supply  defects  m  the 
certificate:  Scott  v.  Simons,  70  Ala.  352. 

2.  Made  After  Husband's  Death.— Where  the  wife  does  not 
acknowledge  the  conveyance  till  the  death  of  the  husband,  it  is  of 
no  effect  whatever,  as,  without  the  acknowledgment,  it  is  a  nullity: 
Parks  v,  Barnett,  104  Ala.  438,  16  South.  136.  In  a  similar  ease 
the  court  said:  *'It  would  be  an  anomaly,  indeed,  to  hold  under 
this  state  of  law  and  fact  that  the  widow,  thus  without  alienable 
interest  of  any  kind  or  to  any  extent  in  the  land,  could,  by  the 
mere  acknowledgment  of  a  deed,  which  was  essentially  a  nullity 
when  the  heirs  took  a  perfect  title,  defeat  their  rights,  and  in 
legal  effect  convey  their  lands  unto  third  persons. 

* '  We  do  not  think  it  can  be  done.  We  apprehend  that  the  power 
to  give  vitality  to  such  a  void  conveyance,  by  after-acknowledg- 
ment, ceases  whenever  the  estate,  assuming  the  invalidity  of  the 
cieed,  has  passed  into  third  persons,  or  rights  of  third  persons  have 
attached  to  it.  We  cannot  perceive  that  it  can  be  material  whether 
these  third  persons  are  heirs,  devisees,  purchasers  or  creditors,  or 
whether  their  estates  or  rights  have  accrued  by  descent,  devise,  sale 
or  judgment  liens":  Eichardson  v.  Woodstock  Iron  Co.,  90  Ala.  206, 
8   South.  7. 

g.  Impeaching  Officer's  Certificate.— It  was  held  in  Cahall  v. 
Citizens'  etc,  Assn.,  61  Ala.  232,  that  the  certificate  of  a  noiary  could 
be  impeached  only  by  showing  that  the  signature  of  the  wife  was 
forged,  or  that  duress  or  fraud  were  used  with  the  grantee's  knowl- 
edge. It  may  also  be  impeached  by  parol  by  showing  that  the 
officer  was  acting  outside  of  his  county,  or  that  the  wife  did  not 
in  fact  appear  before  him:  Edinburgh  etc.  Co.  v.  Peoples,  102  Ala. 
241,  14  South.  656,  citing  Barnett  v.  Proskauer,  62  Ala.  4S6;  Grider 
v.  American  etc.  Co.,  99  Ala.  281,  42  Am.  St.  Eep.  58,  12  South.  775. 

Where  the  certificate  is  fair  and  regular  on  its  face,  the  evidence, 
to  impeach  it,  must  be  clear,  convincing  and  satisfactory:  German 
Bank   v.   Muth,   96   Wis.    342,   71   N.   W.    361. 

The  requirements  regarding  the  execution  and  acknowledgmeiit  of 
instruments  alienating  or  encumbering  the  homestead  are  for  the 
benefit  of  the  husband  and  wife,  and  when  signed  and  acknowledged 
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by  both  a  third  person  cannot  question  the  validity  thereof:  Cobbey 
V.  Knapp,  23  Neb.  579,  37  N.  W.  485. 

h.  Estoppel  in  Acknowledgments.— The  rules  of  estoppel  in  regard 
to  acknowledgments  are  the  same  as  those  arising  from  the  instru- 
ments themselves  and  heretofore  discussed  in  IX  and  XII,  b,  herein. 

Estoppel  cannot  supply  the  place  of  signing  and  acknowledging 
the  instrument,  where  required  by  statute:  Davis  v.  Thomas  (Neb.), 
92  N.  W.  187.  So  where  the  wife  is  not  examined  separate  and 
apart,  the  husband  is  not  estopped  to  claim  the  land  as  homestead: 
Slappy  V.  Hanners  (Ala.),  33  South,  900,  and  cases  cited.  See,  also, 
Alford  V.  Lehman,  76  Ala.  526.  And  where  the  husband  told  the 
mortgagee  that  the  justice  of  the  peace  "had  taken  the  acknowledg- 
ment in  his  own  county,  such  not  being  the  fact,  he  was  held  not 
to  be  estopped:  New  England  etc.  Co.  v.  Payne,  107  Ala.  578,  18 
South.  164. 


IX  RE  NOOX'S  WILL. 

[115    Wis.    299,    91    N.    W.    670.] 

WILLS,  REVIVAL  OF.— The  Operation  of  a  Revocatory 
Clause  in  a  will  is  immediate  and  absolute,  and  the  fact  that  such 
will  is  destroyed,  or  cannot  be  found  after  the  death  of  the  testator, 
does   not   revive  the  former  one.     (p.  945.) 

WILLS,  REVIVAL  OF.— A  Will  Once  Revoked,  to  be  revived, 
uiust,  notwithstanding  the  intention  of  the  testator,  either  be  re- 
executed  or  adopted  by  some  subsequent  writing  executed  as  the 
statute  prescribing  the  manner  for  the  execution  of  wills  requires, 
(pp.   945,   946.) 

Patrick  Xoon  executed  his  will,  and  left  it  with  the  eoimtv 
judge.  Subsequently,  he  withdrew  the  will  from  the  custody  of 
the  judge,  and  had  another  will  drawn  with  a  clause  revoking 
all  former  vWlls.  Some  time  after  this  he  left  a  package  with 
the  county  judge,  which,  on  being  opened  after  his  death,  wa^ 
found  to  be  the  first  will.  The  second  will  was  never  found. 
I'rom  a  decree  denying  the  probate  of  the  will  deposited  with 
the  county  judge,  this  appeal  is  taken, 

William  Smith,  for  the  appellants. 

William  G.  ^Vheeler,  for  the  respondents, 

301  BARDEEX,  J.  Both  the  county  and  circuit  courts 
found  that  the  second  will  executed  bv  the  deceased  contained 
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a  clause  revoking  all  former  wills.  This  fact  is  challenged  by 
the  appellants,  but,  inasmuch  as  all  the  testimony  in  the  case 
on  that  subject  is  to  the  effect  that  such  a  clause  was  co]itained 
therein,  we  cannot  disturb  the  finding.  Section  2290  of  the 
Statutes  of  1898  provides,  in  substance,  that  no  will  shall  be 
revoked  unless  by  burning,  tearing,  canceling,  or  obliterating 
the  same  with  intention  to  revoke,  or  by  some  other  will  or 
codicil  in  writing,  executed  as  the  law  requires.  Therefore, 
where  a  second  will  is  drawn  and  executed  with  the  formality 
required  by  the  statute,  and  containing  an  unlimited  revoca- 
tory clause,  all  former  wills  are  wip.d  out  and  held  for  naught. 
The  ojxjration  of  the  revocatory  clause  is  immediate  ^'*-  and 
absolute.  It  is  an  act  done  solemnly  and  deliberately  for  pres- 
ent effect,  and  not  one  contemplating  that  future  circumstances 
are  to  determine  whether  it  shall  have  force.  As  stated  by  the 
court  in  Scott  v.  Fink,  45  Mich.  241,  7  X.  W.  799 :  "It  operates 
at  once,  and  does  not  apply  as  a  mere  contingent  caveat  against 
the  objects  at  which  it  aimed."  The  addition  of  the  revocatorv 
words  is  a  mode  of  immediate  cancellation  of  the  former  will, 
and  renders  it  totally  inoperative  as  a  testamentary  instrument : 
See  Cheever  v.  North,  106  Mich.  390.  58  Am.  St.  Eep.  499, 
C4  X.  ^Y.  455;  Dudley  v.  Gates,  124  Mich.  440,  83  N.  W.  97, 
80  X.  W.  959;  In  re  Goods  of  Hodgkinson,  [1893]  Prob.  Div. 
339.  By  the  great  weight  of  authority  in  this  country  the  de- 
struction or  revocation  of  the  subsequent  will  containing  the 
revocatory  clause  does  not  have  the  effect  of  reviving  the  former 
will :  Cassoday  on  Wills,  sec.  386,  and  authorities  cited.  There- 
fore the  fact  that  the  second  will  drawn  by  the  testator  was 
destroyed,  or  could  not  be  found  after  his  death,  did  not  re- 
vive or  give  legal  vitality  to  the  former  one. 

The  question  next  arises  whether  there  is  anything  in  tlic 
case  to  show  that  the  former  will  has  been  revived  in  such  a 
way  as  to  warrant  the  court  in  admitting  it  to  proluite  as  a 
legal  will.  The  county  court  decided  that,  although  the  tes- 
tator may  have  filed  the  trust  will  with  intention  to  revive  the 
same,  such  act  was  not  such  a  re-execution  or  republication  as 
w^ould  operate  to  give  it  new  life.  The  circuit  court  negatived 
the  intent  to  revive,  and  found  that  the  deposit  of  the  first 
will  with  the  county  judge  was  through  inadvertence  or  mis- 
take. There  is  considerable  evidence  in  the  record  to  justify 
tlie  findings  of  the  circuit  court,  but  we  prefer  to  consider  tlie 
case  upon  the  facts  as  found  by  the  county  judge.  We  start 
with  the  assumption  that  the  first  will  had  been  duly  revoked. 
Am.  St.  Rep.,  Vol.  95  —  60 
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and  was  not  revived  by  the  loss  or  destruction  of  the  second. 
The  first  will  was  then  without  any  legal  validity.  The  situa- 
tion was  the  same  as  though  it  had  never  been  written.  Section 
^^^  2282  provides  that  no  will  made  within  this  state  since 
January  1,  1896  (except  nuncupative  wills),  shall  be  effectual 
to  pass  any  estate,  unless  it  be  in  writing,  signed  by  the  tes- 
tator, or  by  some  one  authorized  by  him.  and  attested  in  the 
pi'csence  of  the  testator  by  at  least  two  witnesses  in  the  pres- 
ence of  each  other.  This  court  has  decided  that  it  is  not  nec- 
essary to  the  validity  of  a  will  that  the  witnesses  thereto' 
should  know  the  nature  of  the  instrument  they  are  signing; 
nor  is  it  necessary  to  the  probate  thereof  that  they  should 
testify  that  the  testator  declared  it  to  be  his  will:  Allen  v. 
Criffin,  69  Wis.  529,  35  X.  W.  21;  Skinner  v.  American  Bible 
Soc,  92  Wis.  209,  65  N.  W.  1037.  The  will,  however,  must 
be  executed  in  substantial  conformity  to  the  statutory  require- 
ments, to  be  valid.  The  first  will  having  become  legally  dead 
by  revocation,  we  can  see  no  way  in  which  it  could  be  revitalized 
except  by  some  act  which  the  law  recognizes  as  being  equivalent 
io  execution  under  the  statute.  A  codicil  or  subsequent  writing, 
adopting  the  former  will,  duly  excuted,  or  a  re-execution  of  the 
old  will  with  the  required  formalities,  would  undoubtedly  revive 
it :  See  Skinner  v.  American  Bible  Soc,  92  Wis.  209,  65  X.  W. 
1037;  Flood  v.  Kerwin,  113  Wis.  673,  89  X.  W.  845.  Any  act 
short  of  that  would  lead  to  confusion,  and  open  the  door  to  fraud. 
The  legislature,  having  seen  fit  to  prescribe  in  definite  terms  thq 
manner  in  which  a  will  shall -be  executed  to  be  valid,  have  in- 
dicated a  policy  which  ought  not  to  be  frittered  away  by 
evasions  or  exceptions.  We  are  aware  that  there  are  cases  in 
tlie  books  and  cited  by  appellants'  counsel  which  say  that  the 
question  of  reviving  a  will  is  simply  one  of  what  the  testator 
intended.  That  question,  no  doubt,  may  be  involved  in  many 
cases;  still  it  cannot  be  pennitted  to  override  or  annul  plain 
statutory  requirements.  To  make  a  valid  testamentary  dis- 
position of  property,  there  must  be  substantial  conformity 
to  all  statutory  requirements.  We  believe  the  better  and  safer 
rule  ^^*  to  be  to  require  that  a  will  once  revoked,  to  be  re- 
vived, must  either  le  rc-oxecuted  or  adopted  by  some  subsequent 
writing,  executed  as  the  statute  requires:  Gary  on  Probate 
Law,  sec.  172. 

By  the  Court.     The  judgment  is  affirmed. 
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A  Former  Will  is  not  Revived,  according  to  most  authorities,  by 
the  destruction  or  revocation  of  a  second  will:  See  Stewart  v. 
Mulholland,  88  Ky.  38,  21  Am.  St.  Eep.  320,  10  S.  W.  125;  Lane 
V.  Hill,  68  N.  H.  275,  73  Am.  St.  Eep.  591,  44  Atl.  393:  mono- 
graphic notes  to  Pickens  v.  Davis.  45  Am.  Kep.  327-344;  Harwell 
V,  Lively,  76  Am.  Dec.  652-656.  On  the  republication  of  revoked 
wills,  see  the  monographic  note  to  Matter  of  Stickney,  76  Am.  St. 
Eep.  249-262. 

A  Testator  Cannot  Revoke  his  will,  notwithstanding  his  intention, 
except  by  a  writing  signed  and  attested  in  the  manner  provided 
for  the  execution  of  the  will'  itself:  Howard  v.  Hunter,  115  Ga.  357, 
90  Am.  St.  Eep.  121,  41  S.  E.  638.  But  see  Eillington  v.  Jones,  108 
Tenn.  234,  91  Am.  St.  Eep.  751,  66  S.  W.  1127,  and  consult  the 
monographic  note  to  Graham  v.  Burch,  28  Am.  St.  Eep,  350,  351. 


McMillan  v.  spidee  lake  sawmill  and  lumber 

CO^^lPAXA^ 

[115  Wis.   332,  91   N.   W.   979.] 
MASTER  AND   SERVANT — An  Employe  Assumes  the  Risk 

if,  while  unloading  logs,  he  steps  backward,  to  get  out  of  their 
way  as  they  roll  from  the  car  down  a  bank  to  the  mill  pond,  falls 
in  a  hole  which  anyone  could  see,  and  is  Jiilled  by  the  logs  rolling 
over  him.     (p.   948.) 

DEATH.— Nonresident  Alien  Relatives  of  a  deceased  are  not 
entitled  to  the  benefits  of  the  Wisconsin  statute  giving  a  right  of 
action  for  wrongful  death,     (p.  952.) 

Action  to  recover  for  negligcTit  killing  of  plaintiff's  intestate. 
Erom  a  judgment  of  nonsuit,  the  plaintiff  appeals. 

"\Y.  P.  Crawford  and  Crownhart  &  Foley,  for  the  appellant. 

Eoss,  Dyer  &  Hile,  for  the  respondent. 

334  CASSODAY,  C.  J.  1.  It  appears  from  the  record,  and 
is  undisputed,  that  tlie  deceased  was  thirty-six  years  of  age,  and 
a  strong,  healthy  man,  and  had  worked  in  the  woods  for  about 
sixteen  years,  and  had  been  in  the  employ  of  the  defendant  in 
the  logging  business  as  a  teamster  for  a  year.  On  the  morn- 
ing of  July  6,  1900,  he  was  set  at  work  unloading  logs  from 
tlie  cars  upon  the  landing,  and  continued  such  work  until  he 
was  killed  in  the  forenoon  of  July  7,  1900  During  that  time 
he  had  assisted  in  imloading  something  like  a  dozen  train 
loads  of  logs.     The  cars  were  iweuty  feet  or  more  long,  and 
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tlie  logs  were  about  the  same  length.  The  facts  attending  the 
accident,  as  stated  hy  the  plaintiifs  counsel,  ai-'^  to  tlie  eifeet 
that  at  the  time  of  the  accident  four  cars  were  brought  in  thq 
train;  and  that,  as  the  train  was  being  pulled  onto  the  l)ank- 
ing  ground,  the  deceased  hooked  the  trip  line  onto  the  fit  hook 
so  as  to  fasten  the  wrapper  chain,  and  then,  when  the  car 
Avas  pulled  ahead  and  set  in  place  to  be  unloaded,  he  walked 
forward,  and  took  hold  of  the  trip  line,  and  while  standing 
near  the  end  of  the  car  next  to  the  engine  he  gave  the  trip  line 
a  jerk,  unfastening  the  wrapper  chain,  and,  while  stepping 
back  to  get  out  of  tbe  way  he  stepped  into  a  hole  about  threo 
cr  four  feet  deep,  and  fell  to  the  ground,  and  before  he  could 
get  up  the  logs  rolled  off  the  car  and  over  him,  and  injured 
him  so  that  he  died  about  three  hours  afterward.  Tbe  soil 
appears  to  have  been  a  sandy  slope  from  the  railroad  track 
back  to  the  mill  pond.  The  hole  was  three  or  four  feet  across 
the  top,  and  three  or  four  feet  deep,  and  about  two  feet  Avide  at 
the  bottom.  A  brother  of  the  deceased,  who  was  sworn  as  a 
witness  in  behalf  of  the  plaintiff,  testified  to  the  effect  that  any- 
body who  looked  at  the  hole  could  see  it;  that  it  was  at  least 
two  feet  down  to  the  bank,  and  that  anybody  could  see  that 
who  looked  at  it.  The  law  applicable  to  such  a  state  of  facts 
is  too  well  settled  to  require  discussion:  Sladky  v.  ]\Iarinctte 
"^^  L.  Co.,  107  Wis.  250,  2G0,  261,  83  X.  W.  514,  and  cases 
tliere  cited;  Williams  v.  J.  G.  Wagner  Co.,  110  Wis.  456,  Si! 
N.  W.  157;  Kreider  v.  Wisconsin  etc.  Pulp  Co.,  110  Wis.  645, 
657-659,  86  X.  W.  662.  We  must  hold  that  the  deceased  as- 
sumed the  risk. 

2.  It  also  appears  from  the  testimony  of  tbe  deceased's 
brother  that  the  deceased  left  no  issue,  and  was  unmarried,  and 
that  his  father  Avas  dead;  that  his  mother  Avas  still  living  in 
('anada,  where  she  had  lived  for  many  years;  that  she  had  no 
property;  that  the  deceased  had  been  accustomed  to  send  his 
mother  ten  dollars  a  month  when  he  could  spare  it;  that  she 
never  lived  in  nor  became  a  citizen  of  the  United  States;  that 
his  father  lived  nearly  all  his  life  at  the  same  place  AvJiere  his 
mother  did,  and  that  he  did  not  think  he  Avas  ever  a  citizen  of 
the  United  States.  I'pnn  such  undisputed  evidence  it  is 
claimed  on  the  part  of  the  defendant  that  under  our  statute 
this  action  cannot  be  maintained  for  the  benefit  of  tbe  jnotber 
of  the  deceased,  a  nonresident  alien.  Tbe  plaintiff  claims  a 
right  to  recover  under  sections  4255,  4256  of  the  statute.     The 
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true  meaning  of  those  sections  has  been  so  fully  and  so  recently 
considered  by  this  court  as  to  require  nothing  further  to  be  here 
&aid,  except  to  state  the  result  and  the  application  to  the  case 
at  bar.  Thus  it  has  been  held  that :  "The  right  of  action  given 
by  [those  sections]  to  certain  beneficiaries  therein  named  is 
personal,  and  the  damages  are  limited  to  a  mere  indemnity  for 
the  pecuniary  injury  resulting  therefrom  to  such  beneficiary, 
and  the  action  therefore  does  not  sur\'ive  the  death  of  such 
beneficiary,  but  abates  upon  his  death,  and  cannot  be  revived 
in  favor  of  his  administrator'^ :  Schmidt  v.  ]Mcnasha  W.  W, 
Co.,  99  Wis.  300,  74  K  W.  797. 

So  it  has  been  held  that:  "The  lial)ility  created  by  section 
•1255  of  the  Statutes  of  1898,  in  case  of  the  death  of  a  person 
by  an  actionable  injury  for  which  such  person  could  have  re- 
covered damages  if  death  had  not  ensued,  is  for  the  benefit  of 
certain  relatives  of  the  decedent  mentioned  in  section  4256  of 
the  Statutes  of  1898,  and  in  default  of  such  relatives  ^^^  there 
is  no  liability":  Brown  v.  Chicago  etc.  Ey.  Co.,  102  Wis.  137, 
77  X.  W.  748,  78  X.  W.  771. 

In  that  case  it  was  further  held  that  such  right  of  action  is 
separate  and  distinct  from  "the  right  of  action  for  an  injury 
to  the  person  which  survives  under  section  4253,"  even  though 
death  ensue  from  the  injury:  See,  also,  Hubbard  v.  Chicago 
etc.  Ey.  Co.,  104  Wis.  160,  76  X.  W.  855,  80  N.  W.  454;  Staef- 
fler  V.  Menasha  W.  W.  Co.,  Ill  Wis.  483,  487,  87  X.  W.  480: 
Here  the  contention  is  that  the  plaintiff,  as  the  personal  rep- 
resentative of  the  deceased,  has  the  right  to  recover  damages 
for  the  pecuniary  loss  which  his  mother  sustained  by  reason  of 
his  death,  nothwithstanding  such  right  of  action  did  not  sur- 
vive under  section  4253,  Did  the  sections  of  the  statutes  thus 
relied  upon  give  such  right  of  action  for  the  benefit  of  such  non- 
resident alien?  The  question  is  not  whether  the  legislature  had 
power  to  give  such  right  of  action,  but  whether  the  sections  re- 
lied upon  did  give  such  right  of  action.  It  is  claimed  that  the 
right  "to  maintain  an  action  and  recover  damages"  is  given  by 
the  statute  in  general  terms,  and  is  broad  enough  to  include 
aliens.'  The  constitution  declares  that  "no  distinction  shall 
ever  be  made  by  law  between  resident  aliens  and  citizens,  in 
reference  to  the  possession,  enjoyment  or  descent  of  property": 
Const.,  art.  1,  sec,  15.  As  indicated,  the  sections  in  question 
have  no  reference  to  the  possession,  enjoyment,  or  descent  of 
property,  nor  the  rights  of  property,   \vhere  the   death  is  in- 
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stantaneous  or  mthout  conscious  pain,  but  simply  give  a  new 
right  of  action,  outside  and  independent  of  property.  It  has 
been  held  in  England  that  "prima  facie,  and  unless  the  con- 
trary be  expressed  or  be  implied  from  the  absolute  necessity  of 
the  case,  every  legislature  must  be  presumed  to  have  intended 
by  its  enactments  to  regulate  the  rights  which  should  subsist 
between  its  own  subjects,  and  not  to  affect  the  rights  of  foreign- 
ers, whether  by  way  of  restricting  or  augmenting  their  natural 
rights":  Cope  v.  Doherty,  4  Kay  &  J.  367.  To  the  same  effect 
is  the  Zollverein,  1  Swab.  96;  Jefferys  v.  ^^"^  Boosey,  4  H.  L. 
Cas.  815.  "It  is  conceded,"  said  Marshall,  C.  J.,  "that  the  leg- 
islation of  every  country  is  territorial;  that  beyond  its  own  ter- 
ritory it  can  only  affect  its  own  subjects  as  citizens" :  Rose  v. 
Ilimely,  4  Cranch,  279.  Mr.  Story  states  the  same  rule  thus: 
"It  is  plain  that  the  laws  of  one  country  can  have  no  intrinsic 
force,  proprio  vigore,  except  within  the  territorial  limits  and 
jurisdiction  of  that  country.  They  can  bind  only  its  own  sub- 
jects, and  others  who  are  within  its  jurisdictional  limits,  and 
the  latter  only  while  they  remain  therein" :  Story  on  Conflict 
of  Laws,  sec3.*^7,  20,  98,  278. 

The  general  rule  is  that  statutes  are  "presumed  to  have  no 
extraterritorial  force" :  Endlich's  Interpretation  of  Statutes, 
sec.  169.  The  same  author  says  that:  "In  general,  statutes 
must  be  understood  as  applying  to  those  only  who  owe  obedience 
to  the  legislature  which  enacts  them,  and  whose  interests  it  is 
the  duty  of  that  legislature  to  protect ;  that  is,  its  own  subjects, 
including  in  that  expression  not  only  natural-born  and  natural- 
ized subjects,  but  also  all  persons  actually  within  its  territorial 
jurisdiction;  but  that,  as  regards  aliens  resident  abroad,  the 
legislature  has  no  concern  to  protect  their  interests,  any  more 
than  it  has  a  legitimate  power  to  control  their  rights.  In  this 
view  it  would  be  presumed,  in  interpreting  a  statute,  that  the 
legislature  did  not  intend  to  legislate  either  as  to  their  rights 
or  liabilities;  and  to  warrant  a  different  conclusion  the  words 
of  the  statute  ought  to  be  express,  or  the  context  of  it  very 
clear":  Endlich's  Interpretation  of  Statutes,  sec.  176. 

Upon  this  principle,  and  under  a  statute  similar  to  ours,  it 
was  held  in  Pennsylvania  that  "a  nonresident  alien  mother  has 
no  standing  to  maintain  an  action  against  a  citizen  of  Penn- 
sylvania to  recover  damages  for  the  death  of  her  son" :  Deni  v. 
Pennsvlvania  P.  P.  Co.,  181  Pa.  St.  525.  59  Am.  St.  Rep.  676, 
37  Ati.  558.     In  that  case  the  court  used  this  language:  '-'Our 
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statute  was  not  intended  to  confer  upon  nonresident  aliens 
rights  of  action  not  conceded  to  them  or  to  us  by  their  own 
country,  or  to  put  burdens  on  our  own  citizens  to  l>e  discharged 
3.3S  fQj.  their  benefit.  It  has  no  extraterritorial  force,  and  the 
plaintiff  is  not  within  the  purview  of  it.  "\\Tiile  it  is  possible 
that  the  language  of  the  statute  may  admit  of  a  constiniction 
which  w^ould  include  nonresident  alien  husbands,  widow?,  chil- 
dren and  parents  of  the  deceased,  it  is  a  construction  so  obvi- 
ously opposed  to  the  spirit  of  the  statute  that  we  cannot 
adopt  it":  Deni  v.  Pennsylvania  E.  R.  Co.,  181  Pa.  St.  528, 
629,  59  Am.  St.  Eep.  676,  "^37  Atl.  559. 

So  it  has  been  held  in  a  case  arising  in  Colorado  that  "non- 
resident aliens  are  not  entitled  to  the  benefit  of  the  Colorado 
statute  giving  a  right  of  action  for  death  by  wrongful  act  to 
the  next  of  kin  of  the  deceased  and  cannot  maintain  an  action 
thereunder":  Brannigan  v.  Union  G.  M.  Co.  (C.  C),  93  Fed. 
164. 

Counsel  for  the  plaintiff  cite  and  rely  upon  Mulhall  v.  Fal- 
lon, 176  ^lass.  266,  79  Am.  St.  Pep.  309,  57  N.  E.  386;  Kelly- 
ville  Coal  Co.  v.  Petraytis,  195  111.  215,  63  N.  E.  94;  Dennick 
V.  Eailroad  Co.,  103  U."  S.  11;  Yetaloro  v.  Perkins  (C.  C),  101 
Fed.  393.  In  the  first  of  these  cases  it  was  held  that  "a  statute 
■cannot  impose  duties  upon  a  nonresident  alien,  but  it  may  con- 
fer rights  upon  him."  It  is  conceded  by  all  tliat  the  legislature 
may  confer  such  right  of  action  upon  nonresident  aliens,  but 
the  question  is.  Has  it  done  so  by  the  general  language  em- 
ployed in  the  statutes  relied  upon?  In  that  case,  Holmes,  C.  J., 
■uses  this  language:  "Under  the  statute  the  action  for  death 
without  conscious  suffering  takes  the  place  of  an  action  that 
would  have  been  brouglit  by  the  employe  himself  if  the  harm 
had  been  Ie*s,  and  by  his  representative  if  it  had  been  equally 
great  but  the  death  had  been  attended  with  pain.  In  the  latter 
case  there  would  be  no  exception  to  the  right  of  recovery  if  tbe 
next  of  kin  were  nonresident  aliens.  It  would  be  strange  to 
read  an  exception  into  general  words  when  the  wrong  is  so 
nearlv  identical,  and  when  the  different  provisions  are  part  of 
one  scheme":  j\Iulhall  v.  Fallon,  176  Mass.  269,  79  Am.  St. 
Pep.  309,  57  X.  E.  387. 

In  other  words,  that  learned  court  puts  such  right  of  action 
in  favor  of  the  surviving  relative,  having  no  reference  to  the 
possession,  enjoyment,  or  descent  of  property,  upon  the  same 
*^^  footino;  with  a  right  of  action  for  damages  which  the  de- 
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ceased  niifi'lit  have  maintained  had  death  not  ensued,  and  which 
would  have  survived  his  death  for  the  benefit  of  his  estate,  and 
hence  has  reference  to  the  enjoyment  or  descent  of  property. 
As  indicated,  this  is  in  direct  conflict  with  the  ruling  of  this 
court,  where  it  is  held  that  the  right  of  action  which  survives 
the  death  for  the  benefit  of  the  estate  of  the  deceased  is  sepa- 
rate and  distinct  from  the  right  of  action  for  the  loss  to  sur- 
viving relatives.  The  one  has  reference  to  property,  or  the 
rights  of  property,  of  the  deceased.  The  other  has  reference 
only  to  the  loss  sustained  by  the  surviving  relatives.  The  Illi- 
nois case  cited  follows  and  adopts  the  reasoning  of  the  Massa- 
chusetts case  cited.  In  Vetaloro  v.  Perkins,  101  Fed.  393,  the 
right  of  action  arose  under  the  statute  of  Massachusetts,  one 
section  of  which  is  quoted,  from  which  it  appears  that  the  two 
rights  of  action  are  put  upon  the  same  footing.  That  statute 
declares,  in  substance,  that  "where  an  employe  is  instantly 
killed,  or  dies  without  conscious  suffering,  as  the  result  of  the 
negligence  of  an  employer,"  the  surviving  relative  "may  main- 
tain an  action  for  damages  therefor,  and  may  recover  in  the 
same  manner  and  to  the  same  extent  as  if  the  death  of  the  de- 
ceased had  not  been  instantaneous,  or  as  if  the  deceased  had 
consciously  suffered":  Vetaloro  v.  Perkins  (C.  C),  101  Fed. 
349.  This  broad  difference  between  our  statutes  and  the  stat- 
utes of  Massachusetts  makes  the  adjudication  in  cases  arising 
under  that  or  any  similar  statute  inapplicable  to  the  case  at  bar. 
The  cause  of  action  in  Dennick  v.  Eailroad  Co.,  103  U.  S.  11, 
arose  under  a  statute  of  New  Jersey,  and  the  action  was  brought 
in  New  York,  and  removed  to  the  federal  court,  and  was  other- 
wise distinguishable.  The  precise  question  here  involved  Avas 
not  there  considered;  but  it  was  held  that  the  plaintiff  could 
recover.  There  are,  however,  numerous  cases  to  the  contrary, 
A  few  only  are  cited :  Woodard  v.  Michigan  etc.  K.  E.  Co.,  10 
Ohio  St.  131;  Texas  etc.  Ey.  Co.  v.  Bichards,  68  Tex.  375,  4  S. 
W.  627;  St.  Louis  etc,  '^^^  Ey.  Co.  v.  McCormick,  71  Tex. 
660,  9  S.  W.  540;  De  Ilarn  v.^  Mexican  Nat.  E.  Co.,  86  Tex. 
68,  23  S.  W.  381;  Mexican  Nat.  Ey.  Co.  v.  Jackson,  89  Tex. 
107,  59  Am.  St.  Eep.  28,  33  S.  W.  857.  We  must  hold  that 
the  sections  of  the  statutes  relied  upon  do  not  give  to  non- 
resident alien  relatives  of  one  who  is  instantly  killed,  or  who 
dies  without  conscious  pain,  a  right  of  action  for  the  loss  sus- 
tained by  reason  of  such  death. 

By  the  Court.     The  judgment  of  the  superior  court  for  Dong- 
las  countv  is  alfirmed. 
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A  Nonresident  Alien  mother  may  recover  in  the  courts  of  Massachu- 
setts or  Illinois  for  the  wrongful  death  of  her  son:  Kelly ville  Coal 
Co.  V.  Petraytis,  195  111.  215,  88  Am.  St.  Eep.  191,  63  N.  E.  94; 
Mulhall  V.  Fallon,  176  Mass.  266,  79  Am.  St.  Rep.  309,  57  X.  E. 
386.  But  see  Deni  v.  Pennsylvania  E.  E.  Co.,  181  I'a.  St.  525,  59  Am. 
St.  Eep.   676,  37  Atl.  558. 


HOETO¥  V.  WYLIE. 

[115  Wis.  505,  92  N.  W.  245.] 
RECKLESS  USE  OF  FIREARMS  by  Boys, -If,  after  two  boya 
have  been  alternately  pointing  an  uncocked  revolver  at  each  other 
in  play,  one  points  it  at  the  other  at  full  cock,  and  the  latter  strikes 
it  up  with  his  hand,  when  it  is  discharged,  injuring  him,  the  former 
is  liable  in  damages,  when  he  was  violatincr  the  law  forbidding 
minors  to  go  armed  with  a  revolver  and  forbidding  anyone  to  point 
a  gun  or  pistol  at  another,     (p.  954.) 

Action  by  the  plaintiff  for  injuries  from  the  discharge  of  a 
revolver  in  the  defendant's  hands,  the  ball  penetratinof  his  sknll. 
The  parties  were  boys,  each  about  thirteen  years  old.  On  the 
day  of  the  injury  they  drove  some  cows  to  pasture,  the  defend- 
ant having  a  revolver  in  his  possession,  and  on  reaching  the  pas- 
ture amused  themselves  by  alternately  pointing  it  at  each  other 
and  playing  "cowboy.''  Finally  the  defendant  pointed  it  at 
the  plaintiff  at  close  range  and  at  full  cock.  Previously  it  ap- 
pears not  to  have  been  cocked.  The  plaintiff  struck  up  the  re- 
volver with  his  hand,  and  at  the  same  time  it  was  discharged. 
From  a  judgment  of  eighteen  hundred  dollars  the  defendant 
appealed. 

Eyan,  Hurley  &  Jones,  for  the  appellant. 

Brown,  Pradt  &  Genrich,  for  the  respondent. 

SO''  WIXSLOW,  J.  The  trial  judge  charged  the  jury,  in 
substance,  that  under  tlie  facts  shown  the  plaintiff  was  entitled 
to  recover  his  actual  damages,  because  the  defendant  was  at  the 
time  of  the  shooting  violating  the  law  of  this  state  forbidding 
a  minor  from  being  armed  with  a  dangerous  weapon  (Sanborn  & 
Berryman's  Annotated  Statutes,  sec.  4397b),  by  reason  of  which 
violation  ^*^^  the  injury  complained  of  occurred.  This  instruc- 
tion was  duly  accepted  to,  and  the  defendant,  on  the  other  hand, 
requested  the  following  instruction,  which  was  refused,  and  ex-_ 
ception  taken :  'Tf  the  jury  are  satisfied  from  the  evidence  that 
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the  boys,  Ealph  Wylie  and  Clark  Horton,  at  the  spot  where  the 
shot  occurred,  had  the  revolver  there  in  common,  both  taking 
part  freely  in  tlie  use  of  it  for  the  purpose  of  play  and  amuse- 
ment, and  for  no  other  purpose,  and  with  no  intent  on  the  part 
of  either,  and  that  the  shot  was  the  result  of  pure  accident, 
caused  by  the  boy,  Clark  Horton,  throwing  up  his  hand  and 
striking  the  revolver  and  causing  it  to  explode,  and  thus  caus- 
ing the  whole  of  the  injury  complained  of,  the  jury  should  find 
for  the  defendant."' 

The  rulings  of  the  trial  judge  were  plainly  right.  The  case 
is  ruled  by  the  case  of  Evans  v.  Waite,  83  Wis.  28G,  53  X.  W. 
445,  where  it  was  held  that  the  accidental  discharge  of  a  re- 
volver in  the  hands  of  a  minor,  by  which  another  was  injured, 
was  an  actionable  wrong,  and  that  a  verdict  for  the  plaintiff 
for  compensatory  damages  was  properly  directed  on  such  a 
showing,  notwithstanding  the  fact  that  the  plaintiff  knew  that 
the  defendant  was  armed,  and  consented  thereto.  The  present 
case  is  even  stronger  than  Evans  v.  Waite,  83  Wis.  286,  53  IST. 
W.  445,  because  in  this  case  the  defendant  was  not  only  violat- 
ing the  law  forbidding  minors  to  go  armed  with  a  revolver,  but 
was  also  violating  section  4391  of  Sanborn  &  Berryman's  Anno- 
tated Statutes,  which  makes  it  unlawful  for  anyone  to  inten- 
tionally point  a  gun  or  pistol  at  another. 

There  are  some  assignments  of  error  based  upon  the  rulings 
upon  evidence,  but  they  are  plainly  not  well  founded,  and  we 
do  not  deem  them  of  sufficient  impoii^nce  to  justify  detailed 
discussion. 

By  the  Court.     Judgment  affirmed. 

Bardeen,  J.,  took  no  part. 


One  Who  Points  Firearms  at  another  is  answerable  in  damages 
for  the  consequences:  Bahel  v.  Manning,  112  Mich.  24,  67  Am.  St. 
Ecp.  381,  70  N.  W.  327.  If  a  homicide  results,  he  may  be  prose- 
cuted for  manslaughter:  See  the  monographic  note  to  Johnson  v. 
State,  90  Am.  St.  Eep.  581,  582. 

That  an  Infant  is  liable  for  his  torts,  see  Nash  v.  Jewett,  61  Vt. 
510,  15  Am.  St.  Rep.  931,  18  Atl.  47;  Lowery  v.  Gate,  108  Tenn. 
54,  91  Am.  St.  Rep.  744,  64  S.  W._  1068;  and  that  his  parents  ordi- 
narily are  not,  see  the  monographic  note  to  Johnson  v.  Glidden,  74 
Am.    St.    Rep.    801-808. 
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MOREISOX  V.  CITY  OF  EAU  CLAIEE. 

[115  Wis.  538,  92  N.  W.  280.] 

MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— 
The  procedure  prescribed  by  a  city  charter  foT  presenting  claims 
against  the  city  to  the  council,  and  appealing  therefrom  to  the 
circuit  court  in  case  of  disallowance,  is  essential  to  jurisdiction 
orer  the  subject  matter  of  any  claim  of  the  character  required  to 
bo  presented,     (p.   956.) 

MUNICIPAL  CORPORATIONS  —Obstruction  on  Sidewalk.— 
A  city's  failure  to  remove  from  a  sidewalk  a  pile  of  rubbish,  not 
placed  there  by  its  act  or  consent,  is  but  an  omission  of  its  statu- 
tory duty  to  keep  the  highway  reasonably  safe  for  travel,  and 
t'leates  no  common-law  right  of  action,  as  for  a  nuisance,  in  favor 
of   a    triiveler   injured   thereby,     (p.    958.) 

MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— In 
an  action  against  a  city  for  injuries  sustained  from  a  pile  of  rub- 
bish on  the  sidewalk,  a  complaint  which  does  not  allege  compliance 
by  the  plaintiff  with  the  city  charter  in  filing  his  claim  and  ap- 
pealing from  its  disallowance  to  the  circuit  court,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,     (p.   961.) 

MUNICIPAL  CORPORATIONS  —Presentation  of  Claims.— A 
provision  in  a  city  charter  excluding  a  claimant  for  damages  caused 
by  a  defective  street  from  original  suit  by  ordinary  procedure  in 
the  courts,  and  requiring  him  to  reach  such  forum  through  the 
medium  of  presentation  to  the  city  council  and  appeal  from  its 
decision,  hampered  by  various  restrictions,  including  a  bond  for 
costs,  is  constitutional,     (p.  962.) 

MUNICIPAL  CHARTER— -Conflicting  Provisions.— A  provi- 
sion of  a  city  charter,  creating  the  municipal  corporation  with 
general  powers,  including  that  of  suing  and  being  sued,  is  controlled 
and  limited  by  a  subsequent  provision  that  upon  certain  classes 
of  claims  it  shall  be  sued  only  on  specified  conditions  and  in  a 
specified   manner,     (p.   962.) 

MUNICIPAL    CORPORATIONS -Presentation    of    Claims. -A 

provision  of  a  city  charter  requiring  claims  against  the  city  to  be 
presented  to  the  council,  and  an  appeal,  in  case  of  disallowance,  to 
be  taken  to  the  circuit  court,  is  not  invalid  as  not  providing  a 
scheme  of  practice  by  which  issue  can  be  joined  and  trial  of  merits 
had.     (p.  962.) 

STATUTES.— Repeal  by  Implication,  in  the  absence  of  a  clear 
intention,  can  be  indulged  only  so  far  as  unavoidable,     (p.  963.) 

Appeal  from  order  sustaining  demurrer  to  complaint.  It  al- 
leged notice  of  the  injury  to  the  city  on  the  eighteenth  day  of 
i\Iarch ;  that  on  June  22d  plaintiff  filed  a  paiper  describing  his 
accident  and  injuries,  but  that  it  was  not  filed  as  a  formal  claim 
under  any  provision  of  the  charter,  but  merely  to  enable  a  set- 
tlement without  litigation;  that  on  July  17,  1901,  the  council 
passed  a  resohition  wholly  disallowing  plaintiff's  claim;  that 
he  has  at  all  times  been  without  means  or  property  to  procure 
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a  bond  for  costs  to  enable  liim  to  appeal  from  the  disallowance 
of  the  claim  the  manner  provided  by  the  charter  of  the  defend- 
ant. 

The  grounds  of  demurrer  were,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  that  the 
court  had  no  jurisdiction  either  of  the  person  of  the  defendant 
or  of  the  subject  of  the  action;  that  plaintiff  has  not  legal  ca- 
pacity to  sue;  and  that  the  action  was  not  commenced  within 
ihe  time  limited  by  law,  namely,  the  Eau  Claire  charter,  speci- 
fying sections  22,  23,  24,  25  and  26  of  subchapter  7,  of  that  act 
(viz.,  Laws  18S9,  c.  184). 

The  charter  of  the  city  of  Eau  Claire,  by  sections  22-25,  sub- 
chapter 7,  substantially  requires  that  all  claims  and  demands, 
cither  ex  contractu  or  ex  delicto,  against  the  city,  shall  be  first 
filed  with  the  city  clerk  for  action  by  the  common  council,  and 
in  case  of  disallowance  or  failure  to  act,  which  is  made  tanta- 
mount to  disallowance,  for  appeal  to  the  circuit  court  within 
twenty  days;  to  be  taken  by  giving  a  notice,  accompanied  by  a 
bond  with  sufficient  surety,  conditioned  for  the  faithful  prose- 
cution of  the  appeal  and  payment  of  all  costs  adjudged  against 
the  appellant.  These  sections  also  provide  that  no  suit  shall 
be  otherwise  brought,  and  that  the  determination  of  the  com- 
mon council  shall  be  final  and  conclusive,  and  a  perpetual  bar 
to  any  action  in  any  court  founded  on  such  claim,  except  by 
said  method  of  appeal.  Section  26  further  provides  that  the 
city  shall  not  be  liable,  nor  shall  any  action  be  maintained 
against  it,  for  any  damages  or  claims  founded  upon  any  injury 
caused  by  reason  of  any  defects  or  any  insufficiency  or  want  of 
repair  of  any  bridge,  sluiceway,  road,  sidewalk,  or  street  in 
said  city,  unless  the  same  be  commenced  by  filing  the  claim  with 
the  city  clerk  within  ninety  days  from  the  time  of  the  accident. 

H.  II.  Hayden  and  H.  B.  Walmsley,  for  the  appellant. 

James  Wickham,  for  the  respondent. 

^■*^  DODGE.  J.  The  first  question  in  natural  sequence  is 
whether  the  circuit  court  had  an  jurisdiction  over  plaintiff's 
demand,  it  not  having  been  filed  with  the  city  clerk  nor  brought 
into  court  by  appeal.  It  would  seem  that  this  question  has 
been  answered  beyond  further  debate  by  a  line  of  cases  in  this 
court  reaching  from  Koch  v.  Ashland,  83  Wis.  361,  53  X.  W. 
674,  up  to  one  of  its  very  latest  utterances.  Those  cases  are 
Mason  v.  xVshland,  9b  Wis.  540,  74  X.  W.  357;  Telford  v.  Ash- 
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land,  100  Wis.  238,  75  N.  W.  lOOG;  Secgar  v.  Ashland,  101 
Wis.  515,  77  N.  W.  880;  Morgan  v.  Elunelander,  105  Wis.  138, 
81  N.  W.  132;  Oshkosh  W.  W.  Co.  v.  Oshkosh.  106  Wis.  83, 
81  N".  AV.  1040;  Miller  v.  Crawford  Co.,  lOG  Wis.  2]0,  82  N. 
W.  175;  Oshkosh  W.  W.  Co.  v.  Oshkosh,  109  Wis.  208,  ante,  p. 
870,  85  N.  W.  376;  O'Donnell  v.  City  of  Xew  London,  113 
Wis.  292,  89  N.  W.  511.  In  all  those  cases  it  is  held  that  char- 
ters similar  in  general  effect  to  that  before  ns,  including  the 
general  city  charter,  make  procedure  by  presentation  to  the 
council  and  appeal  tlicrefrom  to  the  circuit  court,  by  steps  in 
such  statutes  prescribed,  essentials  of  jurisdiction  over  the  sub- 
ject matter  of  any  claim  of  the  character  required  to  be  pre- 
sented. The  remark  in  Davis  v.  Appleton,  109  Wis.  580,  85 
X.  W.  515,  that  a  charter  provision,  differing  in  some  respects 
at  least  from  that  now  before  us,  was  to  be  deemed  only  a  stat- 
ute of  limitation,  was  made,  not  with  reference  to  a  claim  re- 
(luired  to  be  presented  before  the  council,  but  in  an  action  for 
an  injunction  against  the  erection  of  an  unlawful  structure  by 
the  city  upon  plaintiff's  lands.  If  tlie  language  of  that  case 
might  be  construed'  as  applicable  to  attempted  suits  upon  claims 
against  the  city  based  on  liability  created  Ijy  statute,  it  was 
purely  obiter,  and  cannot  overcome  the  direct  authorities  above 
cited.  Under  these  decisions  there  can  be  no  doubt  tliat  the 
demurrer,  being  founded,  as  one  of  its  grounds,  upon  the  want 
of  jurisdiction,  was  properly  sustained,  if  the  legislation  embod- 
ied in  chapter  184,  Laws  of  1889,  known  as  the  "Eau  Claire 
charter,"  be  ^^^  valid — a  question  which  may  be  considered 
later.  This  view  is  in  no  wise  inconsistent  with  the  further 
holding  by  this  court  that  in  actions  against  cities  not  founded 
upon  any  common-law  right,  but  upon  rights  created  and  ex- 
isting only  by  statute,  such  steps  by  way  of  presentation  of 
claim  and  appeal  from  disallowance  are  essential  elements  and 
conditions  of  the  existence  of  the  cause  of  action  as  well,  so 
that  they,  or  many  of  them,  are  raised  by  a  demurrer  asserting 
merely  insufficiency  of  facts.  They  may  be  botli  conditions 
of  the  court's  jurisdiction  and  of  the  existence  of  any  right 
of  action  in  the  plaintiff. 

2.  The  next  question  in  logical  sequence  is  whether  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 
Were  we  to  take  the  appellant  at  his  word,  and  assume,  as  he 
asserts,  that  the  complaint  docs  not  state  any  cause  of  action 
created  by  section   1339   of  the   Statutes  of   1898,   for  an   in- 
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sufficicnc}-  or  want  of  repair  in  any  street,  a  negative  answer 
to  this  inquiry  would  be  readily  readied.  Certainly  no  other 
cause  of  action  is  stated.  Appellant's  contention  is  that  he  has 
attempted  to  bring  suit  for  damages  resulting  from  the  main- 
tenance of  a  nuisance  by  the  city,  because  his  injury  results 
from  the  presence  of  an  unlawful  extraneous  substance  in  the 
street  not  any  part  of  it,  namely,  a  pile  of  mortar  and  brick:- 
or  other  debris,  but  he  does  not  charge  the  city  with  any  re- 
Bponsibility,  either  by  act  or  consent,  for  such  substance  being 
placed  there  originally.  He  contents  himself  with  asserting 
its  presence,  and  the  city's  failure  to  remove  it  from  the  street. 
This  is  no  more  than  an  omission  of  the  city's  statutory  duty 
to  keep  the  higliAvay  within  its  limits  reasonably  safe  for  travel 
thereon,  obviously  a  governmental  function  performed  on  be- 
half of  the  state  at  large,  from  which  the  municipality  de- 
rives no  pecuniary  benefit.  From  such  omission,  but  for  ex- 
press statute,  arises  no  right  of  action  in  favor  of  one  toward 
whom  this  mere  governmental  duty  is  owed,  such  as  a  traveler : 
Stilling  V.  Thorp,  54  Wis.  528,  532,  41  Am.  Eep.  60,  11  ^^ 
X.  W.  906;  McLimans  v.  Lancaster,  63  Wis.  596,  600,  23  :N'. 
AV.  689;  Eeed  v.  Madison,  83  Wis.  117,  177,  53  N.  W.  547; 
Daniels  v.  Racine,  98  Wis.  649,  74  N.  W.  553;  Folk  v.  Mil- 
waukee, 108  Wis.  359,  84  X.  W.  420.  Counsel,  with  not  very 
wise  expenditure  of  industry,  has  collected  numerous  decisions 
by  other  courts,  notably  of  the  United  States,  tending  to  a 
different  view.  These  can  hardly  liave  weight,  however,  against 
the  fully  established  rule  in  this  state  as  to  the  character  and 
liabilities  of  municipal  corporations  created  by  the  legislature 
of  Wisconsin  under  our  own  constitution.  Such  alien  decisions 
distinguishing  cities  and  villages  from  towns  and  counties  with 
reference  to  their  common-law  liability  to  suit  for  neglect  of 
duty  to  maintain  safe  highways  have  long  since  been  fully 
weighed  by  this  court,  and  have  been  repudiated  in  favor  ol; 
the  contrary  view  maintained  in  jMassachusetts,  whence  wo 
in  so  large  measure  took  our  highway  laws:  Daniels  v.  Racine, 
98  Wis.  359,  84  X.  W.  420. 

Upon  the  text  that  a  pile  of  rubbish  in  a  street  is  an  ob- 
struction and  therefore  a  nuisance  for  which  liability  rests  on 
the  city  at  common  law,  appellant  cites,  with  much  verbosity 
of  quotation,  an  array  of  decisions  which,  on  examination, 
prove  to  be  without  relevancy.  Thus,  in  Hughes  v.  Fond  du 
I>ac,  73  Wis.  380,  -11  X.  W.  407,  a  roller  left  in  the  street 
bv   the   citv   was   held   a  nuisance  for   which   liability   existed. 
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That  case,  ^vdth  Little  v.  Madison,  42  Wis.  643,  24  Am.  TJop. 
435,  where  was  express  license  to  place  wild-animal  exhibit  in 
street,  are  illustrations  of  city's  liability  to  the  traveler  for 
creating  nuisances  in  the  street,  not  as  a  part  thereof,  nor  in 
process  of  performing,  though  improperly,  its  duty  of  making 
cr  maintaining  the  street.  They  present  instances  of  the  rioing 
of  unlawful  acts,  and  are  distinguished  from  iinpropor  or 
negligent  doing  of  the  lawful  act  of  constructing  the  high- 
way, by  such  cases  as  Kollock  v.  Madison,  84  Wis.  458,  164, 
54  N.  W.  725,  Hein  v.  Fairchild,  87  Wis.  258,  58  X.  W. 
413,  and  Ziegler  v.  West  Bend,  102  Wis.  17,  78.  N".  W.  164 
— in  ^^^  all  of  which  the  city's  liability  rested  wholly  on  the 
statute  (Stats.  1898,  sec.  1339),  although  the  defect  con- 
sisted in  one  case  of  a  rope  stretched  across,  in  another  of  a 
dangerous  excavation,  and  in  the  third  of  an  improperly  or 
negligently  constructed  manhole  cover,  all  ]mt  in  place  hy  the 
city,  but  in  the  course  of  street  work.  The  principle  of  the 
roller  and  bear-show  cases  is  still  better  illustrated  by  ISTeuert 
V.  Boston,  120  Mass.  338,  where  the  city,  in  performing  its 
governmental  duty  of  operating  a  fire  department,  had  safely 
inaintained  a  telegraph  wire  across  the  street,  supported  on 
on  side  by  a  building  belonging  to  the  city.  In  removing 
tliis  building,  the  city,  acting  as  owner,  loosened  the  wire  and 
lowered  it,  so  as  to  endanger  and  injure  a  traveler.  The  mu- 
nicipality was  held  liable  because  in  creating  this  perilous 
condition  it  was  not  exercising  its  governmental  function, 
either  in  maintaining  streets  or  operating  fire  department.  All 
such  cases  are  obviously  irrelevant,  however,  to  that  at  bar, 
in  that  there  the  city  affirmatively  created  the  nuisance,  wliile 
here  nothing  of  the  sort  is  charged. 

Another  class  of  cases  urged  is  illustrated  by  Winchell  v. 
Waukeska,  110  Wis.  101,  84  Am.  St.  Rep.  902,  85  X.  W.  6G8. 
and  O'Donnell  v.  City  of  New  London,  113  Wis.  292,  89  N. 
W.  511,  in  the  latter  of  which  liability  of  the  city  to  an  ad- 
joining property  o^\Tier  from  such  construction  of  a  highway  as 
to  obstruct  a  water  course  was  assumed  and  in  the  former  the 
city  was  declared  liable  to  the  same  remedies  as  an  individual 
for  polluting  a  stream  with  sewage,  to  damage  of  lower  riparian 
OAvner.  These  cases  mark  a  distinction  noted  in  Folk  v.  Mil- 
waukee, 108  Wis.  359,  84  X.  W.  420,  namely,  that,  while  a 
municipality  is  not  to  be  held  liable  for  damages  resulting  from 
mere  performance  of  governmental  functions,  such  exemption 
applies  only  against  ihose  toward  whom  the  act  is  governmental. 
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not  against  those  toward  whom  the  city's  attitude  and  re- 
lation is  that  of  a  proprietor,  Ohviously,  while  a  nrnnici- 
]}ality  is  performing  a  function  of  general  state  government 
^■^^  in  making  highways,  erecting  and  maintaining  schoolhouses, 
and  constructing  sewer  systems  and  the  like,  it  also  becomes 
an  owner  of  property  in  so  doing,  and  it  is  bound  to  govern 
its  management  of  such  property  by  substantially  the  same 
rules  as  other  proprietors  similarly  situated.  The  adjoining 
land  owner  has  the  same  rights  to  lateral  support  for  his  soil, 
to  the  uninterrupted  flow  of  any  watercourse,  as  if  his  neigh- 
bor were  a  private  individual,  and  in  respect  to  such  rights 
a  city's  attitude  is  that  of  a  proprietor,  and  not  merely  gov- 
ernmental. Toward  such  persons  the  city  does  an  unlawful 
act  when  it  dams  a  watercourse  by  a  highway,  constructs  a 
sewer  so  as  to  empty  onto  them,  or  excavates  away  their 
lateral  support.  It  does  not  merely  do  a  lawful  thing  in  an 
improper  or  negligent  manner,  as  distinguished  in  Ziegler  v. 
City  of  West  Bend,  102  Wis.  17,  78  N.  W.  164.  In  the  case 
at  bar,  of  course,  the  relation  of  the  defendant  to  plaintiff  wa." 
purely  governmental.  He  was  a  traveler  using  the  highway 
facilities  which  the  city,  as  a  branch  of  the  state  government, 
was   required   to  provide. 

Another  copious  collection  of  cases  are  cited  to  sustain  the 
proposition  that  the  city  is  liable  for  an  injury  resulting 
from  the  presence  of  extraneous  matter  in  the  street,  consti- 
tuting what  appellant  is  pleased  to  declare  an  obstruction,  and 
not  a  mere  insufficiency  or  want  of  repair.  Such  cases  cited, 
and  similar  ones  which  might  have  been,  are  Barstow  v.  City 
of  Berlin,  34  Wis.  357;  Prideaux  v.  Mineral  Point,  43  Wis. 
513,  28  Am.  Eep.  558;  Eaymond  v.  Sheboygan,  70  Wis.  318, 
35  jST.  W.  540;  Ivollock  v.  Madison,  84  Wis.  458,  464,  54  X. 
W.  725;  Cairncross  v.  Pewaukee,  86  Wis.  181,  56  N.  W.  G48; 
Hein  v.  YiUage  of  Pairchild,  87  Wis.  258.  58  X.  W.  413; 
Ziegler  v.  City  of  West  Bend,  102  Wis.  17,  78  X.  W.  164. 
That  these  cases  declare  the  liability  of  a  municipality  for  in- 
juries resulting  from  such  "obstructions"  is  unquestionable,  but 
not  that  such  liability  rests  on  it  by  common  law.  Examination 
of  all  of  them  will  "■***  leave  no  room  for  doubt  that  what  they 
in  fact  decide,  albeit  not  always  expressly,  is  that  in  section 
1339  the  words,  "insufficiency  or  want  of  repair,"  are  not  used 
in  so  restrictive  a  sense  as  to  include  only  inadequacy  of  origi- 
nal construction  and  subsequent  deterioration,  but  also  include 
such  obstach'S  and  defects  as  render  the  use  of  the  highway 
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dangerous  to  one  exercising  ordinary  care,  provided,  of  course, 
the  municipality  has  notice  of  defect  and  opportunity  to  re- 
move the  same,  and,  as  a  result  of  such  construction,  that  liabil- 
ity is  imposed  by  that  statute. 

Thus  we  are  brought  to  consider  whether  a  cause  of  action 
is  stated  under  the  statutes  of  this  state.  No  serious  question 
is  raised  but  that  the  complaint  alleges  conduct  of  the  city 
out  of  which  a  cause  of  action  might  develop.  The  allow- 
ance of  a  dangerous  condition  of  its  street,  after  notice,  and 
plaintiff's  injury  by  reason  thereof,  sufficiently  appear  to  arouse 
defendant's  liability  under  section  1339,  and  the  notice  of  such 
injury  required  by  that  section  was  duly  given.  The  com- 
plaint, however,  fails  to  allege  either  that  plaintiff  has  com- 
plied with  section  22,  subchapter  7  of  the  Eau  Claire  charter, 
by  filing  any  claim  with  the  city  clerk  and  taking  appeal  in 
statutory  manner  from  disallowance,  and  it  of  course  further 
fails  to  show  compliance  ^ath  the  requirement  of  section  26, 
subchapter  7,  that  such  claim  be  filed  within  ninety  days  after 
the  injury.  That  such  steps  constitute  conditions  imposed 
by  the  legislature  upon  the  right  to  damages  which  it  grants, 
and  upon  the  municipal  liability  which  it  creates,  is  now  too 
well  settled  as  the  law  of  this  state  to  leave  room  for  further 
debate:  Watson  v.  City  of  Appleton,  62  Wis.  267,  22  N.  W. 
475 ;  Koch  v.  Ashland,  83  Wis.  361,  53  N".  W.  674 ;  Daniels  v. 
City  of  Eacine,  98  Wis.  649,  74  X.  W.  553 ;  Schacfer  v.  Fond 
du  Lac,  99  Wis.  333,  340,  74  X.  W.  810;  Ziegler  v.  West  Bend, 
102  Wis.  17,  78  N.  W.  164;  Harris  v.  Fond  du  Lac,  104  Wis. 
44,  80  X.  W.  66.  Under  such  weight  of  authority  it  cannot 
be  doubted  that  there  is  failure  of  facts  sufficient  to  constitute 
^^''  cause  of  action,  because  the  claim  has  not  been  filed  with 
the  city  clerk  at  all,  as  required  by  said  section  22,  and  it  is 
immaterial  whether  the  further  requirement  of  section  26,  that 
it  be  filed  within  ninety  days  after  the  injury,  is  valid  or  not — 
a  question  discussed  at  much  length  by   appellant. 

Appellant,  however,  attacks  en  masse  and  in  detail  the  con- 
stitutional validity  of  the  whole  charter  scheme  of  excluding 
&  claimant  against  Eau  Claire  from  original  suit  by  ordinary 
procedure  in  the  courts  of  the  state,  and  requiring  bim  to 
reach  such  forum  through  the  medium  of  presentation  to  city 
coQncil  and  appeal  from  their  decision,  hampered  by  various 
restrictions,  including  unlimited  bond  for  costs.  A  discussion 
of  such  questions  in  the  present  case  would,  however,  be  purely 
Am.  St.  Eep.,  Vol.   95—61 
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academic  and  inconclusive.  If  it  were  to  be  conceded  that  the 
constitution,  either  state  or  federal,  restricted  the  legislative 
discretion  over  remedies  for  rights  which  exist  independently 
of  statute,  no  such  limitation  rests  upon  the  discretion  to  im- 
pose terms  and  conditions  upon  rights  or  privileges  existing 
only  by  virtue  of  legislative  grant.  As  the  legislature  might 
withhold  entirely  both  the  right  to  damages  and  the  right  of 
action  in  court  therefor,  it  may  surely  withhold  it  in  part  by 
imposing  conditions. 

Counsel  for  appellant  seems  to  contend  that  section  1,  sub- 
cliapter  1,  of  the  Eau  Claire  charter,  which  merely  creates 
that  community  into  a  municipal  corporation  witli  the  general 
powers  thereof,  including  that  of  suing  and  being  sued  in  any 
court,  must  so  dominate  section  22,  subchapter  7,  declaring 
that  upon  certain  classes  of  claims  and  demands  it  shall  be 
sued  only  on  specified-  conditions  and  in  a  specified  manner, 
that  the  latter  can  have  no  effect  at  all.  This  contention  sub- 
stantially reverses  all  rules  of  construction.  It  convicts  the 
legislature  of  enacting  all  the  elaborate  detail  of  sections  22- 
26,  subchapter  7,  for  no  purpose  and  with  no  intent  that  they 
should  be  of  any  force;  it  gives  to  the  general  preponderance 
over  special  provisions,  and  it  subordinates  the  later  declara- 
tions ^^^  to  the  earlier.  We  cannot  adopt  this  view.  Sec- 
tions 22-26,  subchapter  7,  were  enacted  for  some  pur])ose,  and 
must  be  given  effect,  according  to  their  words,  within  the  special 
field  of  claims  to  which  they  apply,  to  control  and  limit  section 
1,  subchapter  1. 

Further  objection  is  urged  against  these  charter  provisions 
that  they  provide  no  scheme  of  practice  by  which  issue  can  be 
joined  and  trial  of  merits  had.  This  may  be  unfortunate  for 
the  claimant  if  true,  but  its  result  is  not  to  render  invalid 
the  legislative  denial  of  right  to  sue  in  any  other  form.  Coun- 
sel's apprehensions  may  be  soothed,  however,  by  the  considera- 
tion that  large  numbers  of  such  cases,  under  generally  similar 
charter  provisions,  have  reached  issue,  trial,  judgment  and 
payment,  and,  if  a  legislative  purpose  is  apparent  to  give  eliiini- 
ants  a  right  to  such  results,  our  courts  may  be  trusted  to  (iml 
means    thereto. 

Again,  it  is  contended  that  chapter  471,  Laws  of  1889,  per- 
mitting joinder  of  cities  with  others  jorimarily  liable  for  high- 
way injuries,  is  in  some  features  repugnant  to  these  charter 
provisions,  and  therefore  repeals  them  entirely.  If  irrecon- 
cdlaljle  repugnancy  exists,  it  juay  become  the  duty  of  the  courts 
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to  decide  which  of  these  statutes  controls,  when  a  case  arises  pre- 
senting them  in  conflict.  That  can  hardly  be,  however,  until  in 
some  case  of  attempted  joinder,  of  which  we  have  nothing  before 
us  at  present.  We  certainly  discover  no  necessary  purpose  in 
chapter  471  to  repeal  the  charter  provisions  in  toto.  and.  in 
absence  of  that  clear  intention,  repeal  by  implication  can  be 
indulged  only  so  far  as  unavoidable.  It  is  clear  that  chapter 
471,  providing  for  cases  of  joinder  where  other  are  liable,  does 
not  necessarily  destroy  the  charter  provisions  in  their  applica- 
tion to  a  case  like  this,  where  no  other  liability  is  asserted  and 
no  joinder  is  attempted.  I 

We  find  nothing  else  in  the  voluminous  brief  of  appellant 
requiring  discussion,  or  which  tends  to  defeat  the  conclusions 
already  reached,  that  the  failure  to  file  plaintiff's  claim  for 
^*®  consideration  by  the  city  council,  and  to  come  into  court 
by  the  process  of  appeal,  are  fatal  alike  to  the  jurisdiction  of 
the  court  over  the  subject  matter  of  his  demand  and  to  the 
existence  of  any  cause  of  action  in  his  favor  against  the  de- 
fendant. Such  conclusions  being  finally  fatal  to  the  complaint 
upon  the  demurrer,  it  follows  that  the  order  sustaining  the 
demurrer  was  correct. 

By  the  Court.     Order  appealed  from  is  affirmed. 

^Yllctllcr  There  is  a  Common-laxc  LiahUiti/  on  the  part  of  cities  and 
coiiuties  for  negligence  is  question  upon  which  the  authorities  do  not 
agree:  See  Davis  v.  Ada  County,  5  Idaho,  126,  47  Pae.  93,  ante, 
p.   166,  and  cases  cited  in  the  cross-reference  note  thereto. 

Charter  Provisions  similar  to  those  under  consideration  in  the 
principal  case  are  upheld  in  Oshkosh  Water  Works  Co.  v.  Oshkosh, 
109  Wis.  208.  <S5  N".  W.  376,  ante,  p.  870,  and  note.  See,  also,  Cun- 
ningham V.  Denver,  23  Colo.  18,  58  Am.  St.  Eep.  212,  45  Pac.  356; 
note  to  Commissioners  v.  Heaston,  55  Am.  St.  Eep.  203-210;  Barrett 
V.   Mobile,   129   Ala.    179,   87    Am.    St.   Eep.    54,   30    South.   36. 
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ST.  CLAIR  V.  RUTLEDGE. 

[115  Wis.  583,  92  N.  W.  234.] 

CORPORATIONS.— The  President  of  a  Corporation  does  not, 
by  virtue  of  his  office,  possess  authority  to  bind  the  company  by 
contract,     (p.  968.) 

CORPORATIONS— Estoppel.— An  Artificial  Person  is  estopped 
from  denying  that  its  agents  possess  all  the  authority  which  it  gives 
them  the  appearance  of  having,  the  same  as  a  natural  person,  (p. 
968.) 

CORPORATIONS— Authority  of  President — A  Person  Who 
Contracts  with  the  president  of  a  corporation  pretending  to  act  in 
its  behalf  is  bound  to  know  the  extent  of  his  powers;  but  this  rule 
must  be  considered  with  reference  to  countervailing  rules  rendering 
it  dormant  when  otherwise  injustice  would  be  done.     (p.  969.) 

CORPORATIONS— Authority  of  President.— A  Corporation  is 
Estopped  from  denying  in  any  particular  instance  that  its  president 
has  the  power  which  it  customarily  has  allowed  him  to  exercise  in 
the    face   of   the   public,     (p.   969.) 

CORPORATIONS— Authority  of  Officer.— Proof  of  Apparent 
authority  of  a  corporate  officer  to  contract  in  its  behalf  prima  facie 
establishes  actual  authority  so  to  do,  and  mere  want  of  authority 
in  fact  will  not  relieve  a  corporation  from  the  burden  of  a  contract 
made  in  reasonable  reliance  upon  such  appearance  of  authority, 
(pp.   969,   970.) 

CORPORATIONS— Authority  of  President.— What  Will  Evi- 
dence authority  of  the  president  of  a  corporation  to  bind  it  by  con- 
tract must  be  considered  with  reference  to  the  circumstance  that 
such  officer  almost  universally  exercises  the  power  of  a  general  agent 
for  his  company,     (p.  970.) 

CORPORATIONS— Authority  of  President.— If  the  directors 
of  a  corporation  for  a  long  time  fail  to  exercise  their  functions  in 
directing  corporate  aifairs,  and  leave  them  wholly  to  be  looked  after 
l>y  the  president,  his  authority  to  do  the  things  he  is  apparently  au- 
thorized to  do  is  as  binding  upon  the  corporation  as  though  con- 
ferred in  the  most  formal  manner,     (p.   970.) 

CORPORATIONS— President  as  General  Agent.— The  custom 
be«ng  general  for  presidents  of  corporations  to  act  as  general  agents, 
to  make  contracts,  to  buy  and  sell  property,  and  to  generally  do 
corporate  business,  evidence  less  strong  is  required  to  charge  one 
holding  out  its  president  as  having  such  authority  than  is  required 
to  charge  a  natural  person  to  the  same  effect,     (p.  972.) 

CORPORATIONS— Authority  of  President.— When  the  presi- 
dent of  a  corporation  is  found  from  day  to  day  in  general  charge 
of  the  company's  aifairs,  it  is  conclusively  presumed,  as  to  inno- 
cent third  persons,  that  he  possesses  all  the  powers  of  a  general 
agent,  and  such  other  powers  as  he  in  fact  has  exercised  for  such 
a  time  as  to  charge  the  governing  board  of  the  company  with  notice 
thereof,  and  which  appearance  of  power  they  have  taken  no  means 
to   protect   the  public   from   being   imposed   upon   by.      (p.   972.) 

CORPORATIONS.  — The  Doctrine  of  Estoppel  stands  guard 
over    the    application    of    the    doctrine    limiting    the    powers    of    the 
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president  of  a  corporation,  preventing,  where  the  latter  doctrine 
would    otherwise    lead    to,    injustice,     (p.    972.) 

CORPORATIONS— President's  Signature.— When  the  presi- 
dent of  a  corporation  signs  a  writing  with  the  name  of  the  corporation 
by  himself,  the  inadvertent  omission  of  his  title  of  office  does  not 
affect   the   validity   of   the   instrument,     (p.    972.) 

CORPORATIONS.— The  Written  Evidence  of  a  Corporate  Con- 
tract need  not  be  sealed  with  the  corporate  seal  or  signed  by  the 
secretary  of  the  corporation  to  give  it  validity,  unless  it  is  one 
required  by  statute  to  be  so  sealed  and  signed,     (p.  973.) 

CORPORATIONS— Seal.  — The  Waiver  of  the  Right  to  forfeit 
to  a  corporation  the  title  to  real  property  is  not  a  conveyance,  and 
is  not  required  to  be  executed  under  seal  or  signed  by  the  secretary 
of  the  company,     (p.  973.) 

Toinkins  &  Tomkins  and  John  G.  Williams^  for  the  appel- 
lant. 

H.  H.  Hayden  and  IT.  B.  Walmsle}',  for  the  respondent. 

sss  MARSHALL,  J.  Action  to  qniet  title.  The  complaint 
is  in  the  iisnal  form.  Defendant  pleaded  title  to  the  timber 
upon  land  and  an  interest  nnder  a  tax  deed.  The  court,  npon 
the  evidence,  found,  on  matters  material  to  this  appeal,  in 
substance  as  follows : 

1.  October  18,  1S93,  and  prior  thereto  and  tliereafter  till 
the  conveyance  to  plaintiff,  the  Peerless  Iron  and  Land  Com- 
pany, a  corporation,  owned  the  lands  in  dispute,  except  as 
affected  by  transactions   with   defendant  hereafter   mentioned. 

2.  The  corporation  was  organized  in  1886,  principally  for 
the  purpose  of  dealing  in  mineral  lands  and  mining  properties, 
prospecting  and  exploring  for  minerals,  iron  and  other  ^^^  ores, 
mining,  smelting  and  manufacturing  minerals,  granting  and 
acquiring  mining  options  and  leases,  and  platting  lands. 

3.  By  the  articles  of  organization  the  president,  in  con- 
junction with  the  secretary,  was  empowered  to  make  convey- 
ances, contracts  and  agreements  as  directed  by  the  board  of 
directors,  and  pcrfonn  such  other  duties  as  might  bo  pre- 
serilied  by  the  by-laws,  and  have  general  charge  and  super- 
visory control  of  the  business  and  affairs  of  the  compaiiy  un- 
der and  subject  to  the  authority  of  the  board  of  directors. 

4.  Xo  by-law  was  passed  or  direction  given  to  the  presi- 
dent in  regard  to  the  transaction  with  the. defendant  hereafter 
mentioned,  prior  to  the  occurrence  thereof. 

5.  The  entire  capital  stock  of  the  corporation  was  paid  by  a 
convevance  to  it  of  certain  lands. 
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6.  C.  T.  Bowcn  was  president  of  the  corporation  from  August, 
1886,  to  the  spring  of  1899. 

7.  From  October  12,  1893,  the  president  as  such  sold  to 
defendant  the  pine,  spruce,  and  tamarack  timber,  twelve  in- 
ches or  more  in  diameter  at  the  stump,  on  the  lands  in  ques- 
tion, with  the  privilege  to  cut  and  remove  the  same  at  any  time 
before  June  1,  1899,  the  timber  then  remaining  to  revert  to 
the  corporation,  the  sale  being  made  by  a  writing  signed  by 
the  president  and  the  secretary. 

8.  Xovembcr  1,  1893,  the  board  of  directors  first  acted  in 
reference  to  the  sale  to  defendant,  at  which  time  they  ratified 
the  same  by  a  motion  in  the  following  words:  "^On  motion  the 
president  and  secretary  were  authorized  and  empowered  to 
make  sale  of  the  pine  on  Peerless  land  in  town  43 — 3  east  in 
Ashland  county,  Wisconsin,  and  all  contracts  heretofore  made 
by  them  in  reference  to  such  sale  were  ratified  and  confirmed." 

9.  Defendant  did  not  know  of  such  action  till  after  the  com- 
mencement of  this  action.  From  the  time  he  purchased  the 
timber  he  performed  the  condition  imposed  upon  him  in  ^'^~  re- 
gard to  the  land  to  pay  one-half  of  the  taxes  on  the  land  dur- 
ing the  existence  of  his  interest  in  the  timber. 

10.  When  said  sale  was  made  the  corporation  had  no  money 
with  which  to  do  business  or  pay  the  taxes  upon  its  lands. 
The  money  received  upon  the  sale  was  used,  so  far  as  necessary, 
to  pay  back  taxes  on  the  lands,  and  the  balance  was  divided 
between  the  stockholders. 

11.  The  taxes  on  the  land,  except  one-half  paid  by  dofond- 
.ant  were  allowed  to  go  delinquent  from  1894:  to  19(i0.  during 
which  time  defendant  obtained  a  tax  deed  on  one-half  ir.ter- 
.est  in  some  of  the  land,  whicii  deed,  however,  is  admitted  to  be 

void. 

12.  From  about  the  year  l.^ng  no  Inisiness  of  any  kind  was 
done  l)v  tlic  corporation.  It  in  fact  abandoned  the  purposes 
of  its  organization  except  as  the  same  was  attended  to  by  the 
president"  Mr.  Bowen.  all  of  whose  acts  were  tacitly  assented 
to  by  the  corporation  during  such  time.  Shortly  before  ]\Iarch 
28  1896,  defendant  applied  to  the  corporation,  by  letter  ad- 
dressed to  its  president,  for  an  extension  of  time  to  June  1, 
1902,  to  remove  the  timl)er  from  the  land,  upon  condition  of 
his  continuing  to  pay  one-half  of  the  taxes  until  the  timber 
should  be  removed. 

13.  Bowen,  acting  as  president,  with  the  acqufescence  of  one 
or  more  of  the  other  directors,  assented  to  such  request,  and  by 
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a  writing  extending  the  privilege  to  remove  the  timber  till 
June  1,  1903.  The  extension  was  signed  in  the  following  form: 
^'Peerless  Iron  and  Land  Company,  by  C.  T.  Bowen,"  though 
Mr.  Bowen  in  fact  acted  as  president  of  the  corporation  in 
so  signing  the  extension,  the  neglect  to  add  the  title,  "Presi- 
dent," being  a  mere  inadvertence. 

14.  Had  defendant  not  obtained  the  extension  he  would  have 
removed  the  timber  within  the  time  allowed  by  his  agreement 
with  the  corporation  as  it  was  originally  made.  He  omitted 
to  do  so,  relying  on  tlie  extension  referred  to. 

^*»**  15.  Xovember  30,  1899,  the  corporation  conveyed  the 
lands  in  question  by  quitclaim  deed  to  plaintiff  for  the  sum  of 
seven  hundred  and  fifty  dollars,  he  then  having  full  knowledge 
of  the  transactions  of  Mr.  Bowen,  as  president  of  the  corpora- 
tion, with  defendant. 

16.  The  corporation  never  in  any  way  repudiated  Bowen's 
transaction  with  defendant  except  by  the  act  making  the  quit- 
claim deed. 

17.  For  a  long  time  prior  to  the  making  of  the  extension, 
Bowen  was  held  out  by  the  corporation  to  the  public  generally 
a?  having  authority  to  do  business  of  the  character  of  that 
transacted  with  defendant,  and  defendant  relied  upon  his  ap- 
pearance of  authority  in  taking  such  extension  and  relying 
thereon. 

Upon  the  facts  so  found  and  others  not  necessary  to  be 
considered  in  regard  to  any  point  made  upon  the  appeal,  the 
court  found  as  a  matter  of  law  that  the  Peerless  Iron  and  Land 
Company  and  its  grantee,  the  plaintiff,  were  estopped  from 
denying  the  authority  of  Bowen  to  make  the  extension  of  time 
for  defendant  to  cut  and  remove  the  timber,  and  that  he  was 
the  owner  of  the  timber  upon  the  land,  of  the  character  de- 
scribed in  his  purchase  of  October  18,  1893,  with  the  right 
to  remove  the  same  at  any  time  before  June  1,  1903.  The 
complaint  was  accordingly  ordered  dismissed  with  costs,  and 
relief  was  granted  defendant  upon  a  counterclaim — pleaded 
in  the  answer,  as  regards  tax  claims  on  the  lands,  owned  by 
him — of  which  no  complaint  is  made  on  this  appeal.  Excep- 
tions were  duly  filed  to  the  findings  of  fact. 

^^'^  Was  the  act  of  the  president  of  the  Peerless  Iron  and 
Land  Company,  in  attempting  to  extend  respondent's  privilege 
to  cut  and  remove  the  timber,  ultra  vires?  That  is  the  sole 
question  for  decision.  It  is  useless  to  spend  time  endeavor- 
ing to  test  the  matter  by  the  law  respecting  what  a  president  a 
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corporation  cannot  do  by  virtue  of  his  office;  that  it  gives 
him  no  right  to  make  contracts  binding  on  his  company;  that 
authority  to  that  end  in  fact  can  only  be  conferred  upon  him 
by  the  articles  of  organization  or  some  by-law  or  resolution 
passed  by  the  board  of  directors,  and  that  all  persons  dealing- 
■with  a  corporation  are  bound  to  take  notice  of  the  limitation 
upon  its  authority  and  notice  of  its  articles  of  organization 
and  by-laws.  If  the  evidence  warrants  the  finding  that 
Bowen,  for  years  prior  to  the  making  of  the  extension,  was 
held  out  by  the  corporation  as  its  general  agent,  and  as  hav- 
ing authority  to  do  such  acts  as  the  one  in  question,  it  is 
bound  thereby  to  the  same  extent  as  if  authority  were  con- 
ferred in  the  most  formal  manner.  That  an  artificial  person 
is  estopped  from  denying  that  its  agents  possess  all  the  au- 
thority which  it  gives  them  the  appearance  of,  the  same  as 
a  natural  person,  is  just  as  well  established  as  the  principle 
that  the  president  of  a  corporation  is  not,  ex-officio,  its  gen- 
eral agent  or  possessed  of  authority  to  make  contracts  bind- 
ing upon  it :  Ford  v.  Hill,  92  Wis.  194,  53  Am.  St.  Rep.  903, 
66  N.  W.  115;  McElroy  v.  Minnesota  P.  H.  Co.,  96  Wis.  317, 
71  X.  W.  652;  Senour  Mfg.  Co.  v.  Clarke,  96  Wis.  469,  472, 
71  K.  W.  883;  Northwestern  Fuel  Co.  v.  Lee,  102  Wis.  426. 
78  N.  W.  584;  Interior  W.  W.  Co.    v.  Prasser,  108  Wis.  557, 

84  K.  W.  833;  Bullen  v.  Milwaukee  Trading  Co.,  109  Wis.  41, 

85  N.  W.  115.  If  such  were  not  the  case  the  way  would  be 
open  to  easily  invoke  the  salutary  rule  of  law  regarding  ex- 
officio  powers  of  corporate  officers  to  perpetrate  fraud.  A  gen- 
eral agent  in  fact  of  a  corporation  may  be  and  commonly  is  its 
president,  and  when  such  is  the  case  his  official  position  is  by 
no  means  a  limitation  upon  his  powers  as  such  agent :  Ceeder 
V.  Loud  &  ^'-^^  Sons  L.  Co.,  86  Mich.  541.  24  Am.  St.  Eep. 
134,  49  N.  W.  575.  As  has  often  been  said,  intolerable  mis- 
chief would  result  from  requiring  every  person,  at  bis  peril, 
in  dealing  with  the  president  of  a  corporation  in  a  matter  out- 
side the  scope  of  his  duties  as  such,  to  first  examine  its  records. 
The  business  world  is  not  subject  to  any  such  dangers.  The 
application  of  the  doctrine  of  estoppel  by  courts  has  kept  pace 
with  the  rapid  development  of  corporate  enterprise,  so  that, 
while  ancient  rules  regarding  limits  upon  powers  of  officers  of 
corporations  have  not  been  abrogated,  they  are  conclusively 
presumed  to  have  been  complied  with  or  compliance  to  have 
been  waived  by  the  corporation,  Avhere  justice  so  requires. 
Professor  Thompson,  in  his  work  on  Corporations   (volume  4, 
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sections  4623,  4624),  after  reviewing  a  multitude  of  instances 
where  the  power  of  the  president  of  a  corporation  was  held 
to  have  heen  exceeded,  used  this  language :  "After  such  a  list 
of  negations  upon  the  powers  of  the  president  of  a  business 
corporation,  the  inquiry  will  arise  whether  there  are  any  legal 
grounds  upon  which  persons  dealing  with  such  bodies  through 
their  chief  officers  are  protected." 

To  that  he  suggests  that  a  careful  scrutiny  of  the  various 
applications  of  the  rule  limiting  the  power  of  the  president  of 
a  corporation  will  show  that  they  are,  as  a  whole,  consistent 
with  natural  justice;  that  whenever  such  rule  is  invoked  to 
perpetrate  a  wrong,  there  are  many  countervailing  rules  upon 
some  of  whicli  the  person  threatened  with  injustice  may  gen- 
erally securely  plant  himself.  He  mentions  the  following  as 
well  established : 

1.  "A  corporation  is  estopped  from  denying,  in  the  par- 
ticular instance,  that  its  president  had  the  powers  which  it 
lias  customarily  allowed  him  to  exercise  in  the  face  of  the 
public,"  'under  which  a  person,  dealing  with  a  corporation 
though  its  president,  proves  the  latter"s  autliority  by  proving- 
that  the  corporation  held  him  out  to  the  public  as  possessing 
^^^  the  powers  which  he  exercised  in  the  given  case,  whereby 
it  has  become  estopped  as  against  an  innocent  person,  from 
denying  that  he  rightfully  exercised  those  rights.'  2.  A  cor- 
poration cfinnot  enjoy  the  benefits  of  a  transaction  and  repu- 
diate its  responsibilities.  Such  enjoyment  is  deemed  a  ratifica- 
tion. 3.  The  presence  of  the  corporate  seal  upon  a  paper 
purporting  to  be  a  corporate  act.  prima  facie  shows  that 
the  active  agent  of  the  corporation,  in  executing  the  paper, 
was  duly  autliorized-  in  tlie  matter.  4.  Proof  of  tlie  authority 
of  the  president  to  act  for  his  company  in  the  particular  trans- 
action may  be  shown  by  an  oral  vote  of  the  board  of  directors 
not  made  a  matter  of  record,  or  otherwise  by  parol,  and  often 
equally  well  by  circumstantial  evidence. 

Certainly,  as  this  court  has  held  on  many  occasions,  the 
idea  that  every  time  a  person  deals  witli  the  oflicer  of  a  cor- 
poration or  person  assuming  to  act  in  its  bclialf.  he  must  un- 
der all  circumstances  take  his  chances  on  whether  such  officer 
or  person  has  been  specially  autliorized  in  regard  to  the 
matter,  has  no  place  in  the  law  in  our  day.  Proof  of  apparent 
authority  of  a  corporate  officer  to  contract  in  its  bclialf  prima 
facie  establishes  actual  authority  so  to  do,  and  mere  want  of 
authority  in  fact  will  not  relieve  a  corporation  from  the  bur- 
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den  of  a  contract  made  in  reasonable  reliance  upon  such  ap- 
pearance of  autlioritv.     What  will  sufficiently  evidence  appar- 
ent autliority  of  the  president  of  a  corporation  to  make  a  con- 
tract in   its  name  must  be  considered   with   reference   to   the 
character  of  the  business  involved,  c  mmrn  knowlpdero  of  the 
manner  in  which  corporate  business  is  usually  carried  on,  and 
many   other   circumstances — significant    among   them    the   fact 
that  it  has  come  to  pass  that  the  president  of  a  business  cor- 
poration almost  universally  exercises  tlie  powers  of  a  general 
agent  for  his  company.     One  takes  the  obligation  of  a  corpora- 
tion, executed  by  its  president  in  the  regular  course  of  business, 
not  knowing  any  person  in  tbe  transaction  except  such  presi- 
dent, without  a  thought  ''•''  of  any  nece-sity  of  making  an  in- 
quiry as  to  whether  he  has  been   specially  authorized  in  the 
matter  or  possesses  power  in  the  premises  under  any  general 
law  of  the  company.     Presidents  of  corporations  well-nigh  uni- 
versally exercise  the  power  of  a  general  agent,  either  by  special 
or  general  authority  regularly  conferred,  or  by  the  tacit  con- 
sent of  the  corporation,  given  by  its  governing  board  of  di- 
rectors, the  public  not  knowing  or  stopping  in  business  trans- 
actions to  inquire  how  it  was  conferred.     We  are  safe  in  say- 
ing that  the  circumstances  where  such  is  not  the  case  are  rare 
exceptions  to  the  general  course  of  corporate  business.     Such 
being  the  case,  as  a  matter  of  common  knowledge,  if  a  cor- 
poration permits  its  president,  for  any  considerable  length  of 
time,  to  so  act,  and  its  board  of  directors  customarily  omits 
to  hold  meetings  for  the  purpose  of  directing  the  affairs  of  the 
corporation,   apparently  leaving  its  business   affairs   wholly  to 
be  looked  after  l)y  its  president,  and  specially,  or  by  not  act- 
ing afTirmatively   one  way   or  the   other,   ratifies  his   acts,   his 
authority  to  do  the  things  which,  by  such  conduct,  he  is  ap- 
parently authorized  to  do  is  just  as  binding  upon  the  corpora- 
tion as  if  the  power  were  conferred  in  the  most  formal  manner. 
Applying  what  has  been  said  to  the  evidence  in  this  case, 
it  is  far  too  strong  in  support  of  the  findings  of   fact,  that 
p.owen,  as  president  of  the  Peerless  Iron  and  Land  Company, 
had  apparent  authority  to  extend  respondent's  time  to  cut  and 
remove  timber,  to  warrant  us  in  saying  that  such  findings  are 
against  the  clear  preponderance  of  the  evidence.     Tbe  evidence 
is  substantially  without  dispute  that  the  board  cf  directors  did 
not  hold   regular  meetings   for  the   purpose   of   directing  the 
affairs  of  the  corporation :  that  only  two  meetings  wore  held 
from  the  time  of  the  sale  to  respondmt  in  181)3  till  the  exten- 
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sion  was  given  in  1896.  That  strongly  indicates  that  the 
whole  business  of  the  company  was,  by  common  consent,  left 
with  the  president,  as  is  often  the  case,  particularly  with  small 
corporations.  No  special  authority  ^^^  was  given  to  Bowen 
to  make  the  sale  in  1893,  yet  the  sale  was  treated  as  valid,  and 
without  any  knowledge  coming  to  respondent  of  any  action 
of  the  hoard  of  directors  in  the  matter  till  long  after  the  ex- 
tension was  granted.  After  snch  sale  the  business  of  the  cor- 
poration was  generally  neglected  by  the  board  of  directors.  No 
provision  was  made  even  to  pay  its  taxes.  The  lands  were 
allowed  to  go  to  tax  sale  and  tax  deed,  except  in  so  far  as  re- 
spondent obligated  himself,  as  part  of  the  consideration  for 
the  timber,  to  pay  the  same.  Bowen  testified,  in  effect,  that 
for  years  prior  to  the  extension  he  was  the  only  person  that 
paid  any  particular  attention  to  the  corporate  business;  that 
he  conducted  it  during  such  period  substantially  the  same 
as  if  it  were  his  own,  reporting  what  he  did  to  the  members 
of  the  company  whenever  he  could  get  them  together,  and 
otlierwise  to  them  in  an  individual  way  as  he  had  opportunity 
to  do  so;  and  that  his  administration,  at  all  times,  appeared 
to  meet  with  approval;  that  after  the  sale  to  respondent  in 
1893  and  the  appropriation  of  the  money  received  thereon, 
partly  to  pay  taxes  upon  the  company's  land  and  partly  for 
division  among  its  stockholders,  he  was  unable  to  secure  from 
the  stockholders  or  directors  any  attention  in  particular  to 
the  company's  business;  that  it  did  not  thereafter  receive  any 
money,  or  pay  out  any  money,  or  do  any  considerable  amount 
of  business,  and  none  of  consecpience  except  what  was  done 
by  himself.     That  is  the  efi'ect  of  his  evidence. 

We  will  not  further  refer  to  the  evidence  in  detail  in  an  ef- 
fort to  carefully  weigh  it  and  demonstrate  that  it  supports 
the  findings  complained  of.  It  is  sufficient  to  say  that  we 
are  unable  to  discover  that  they  are  wrong  under  the  rules 
governing  the  subject.  There  are  many  cases  in  the  books 
where  a  corporation  had  been  held  estopped  to  deny  that  its 
president  possessed  the  authority  of  a  general  agent,  where 
the  evidence  on  the  subject  was  not  nearly  so  strong  as  in 
®^'*  this  case,  as  will  be  found  by  an  examination  of  the  cases 
to  which  we  have  referred.  The  custom  being  general,  as  we 
have  said,  for  presidents  of  corporations,  especially  corpora- 
tions having  but  little  business  to  transact,  to  act  in  the 
capacity  of  general  agents,  to  make  contracts  to  buy  and  sell 
property  and  to  generally  do  the  corporate  business,  evidence 
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less  strong  is  required  to  charge  one  with  holding  out  its 
president  as  having  such  authority  than  is  required  to  charge 
a  natural  person  to  the  same  effect. 

It  seems  that  the  case  is  ruled  by  numerous  decisions  of 
this  court  we  have  cited,  both  as  to  the  law  and  the  facts.  The 
gist  of  those  decisions  is  that  whenever  the  president  of  a 
corporation  is  found  from  day  to  day  in  general  charge  of  tlie 
company's  affairs  it  is  conclusively  presumed,  as  to  innoc  nt 
third  persons,  that  he  possesses  all  the  powers  ordinarily 
incident  to  the  position  of  a  general  agent,  and  such  other 
powers  as  he  in  fact  has  customarily  exercised  for  such  a 
period  of  time  as  to  charge  the  governing  board  of  the  com- 
pany with  knowledge  thereof,  and  which  appearance  of  power 
they  have  taken  no  reasonable  means  to  ])rotcct  tlie  pul)lic  from 
being  imposed  upon  by.  The  doctrine  of  estoppel  stands  guard, 
so  to  speak,  over  the  application  of  the  doctrine  limiting  the 
powers  of  the  president  of  a  corporation,  preventing,  where  the 
latter  doctrine  would  otherwise  lead  to,  injustice.  Both  doc- 
trines are  given  effect  in  the  administration  of  the  law  for 
justice,  but  not  to  enable  a  corporation,  or  those  operating  in 
its  shadow,  to  perpetrate  a  fraud. 

In  disposing  of  this  case  we  give  no  significance  to  the 
circumstance  that  Bowen  did  not  add  the  title  of  bis  office 
to  the  corporate  signature  he  affixed  to  the  extension.  That 
was  a  mere  oversight.  That  he  executed  the  instrument  as 
president  of  the  corporation  there  is  no  question.  ISTor  do  we 
give  any  significance  to  the  fact  that  the  paper  was  not  ex- 
ecuted under  the  seal  of  the  corporation  or  signed  by  its  secre- 
tary. Tt  was  a  mere  waiver  of  the  riglit  to  forfeit  tbe  owner- 
ship ^^^  of  property,  the  title  to  which  passed  to  respondent 
under  the  instrument  of  October  I'?.  1893.  It  was  not  a  con- 
veyance of  real  property.  It  was  not  a  writing  required  by  law 
to  be  executed  under  seal  or  to  be  signed  by  the  secretary  of  the 
company.  Therefore  the  absence  of  the  corporate  seal  and  the 
signature  of  the  secretary  from  it  is  of  no  importance:  Ford  v. 
Hill.  92  Wis.  194,  53  Am.  St.  Eep.  902,  66  N.  W.  115. 

Keither  do  we  give  any  significance  to  the  fact,  if  it  be  a 
fact,  that  the  sale  of  pine  timl)er  or  the  extension  of  time  to 
cut  timber  from  the  lands  was  not  by  itself,  strictly  speaking, 
within  the  ordinary  scope  of  the  business  of  a  general  agent 
of  the  corporation.  The  payment  of  tlie  taxes  on  the  cor- 
porate property  and  obtaining  the  necessarj'  money  to  that 
end  was  within  such  scope,  and  it  abundantly  appears  that  in 
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1893  the  company  had  no  other  way  of  securing  money  for 
that  purpose  than  by  selling  its  pine  timber;  and  in  1896, 
when  the  extension  was  given,  it  had  no  more  appropriate 
way  of  providing  for  the  payment  of  taxes  upon  its  lands  than 
by  granting  the  extension  as  a  condition  thereof,  as  was  done 
to  the  extent  of  one-half  of  such  taxes.  ^loreover.  if  we  wore 
to  hold  that  the  giving  of  the  extension  in  consideration  of  the 
payment  of  taxes  w^as  not  within  the  scope  of  Bowen^s  author- 
ity as  a  general  agent  of  the  corporation,  under  the  circum- 
stances it  would  seem  that  the  recognition  of  his  authority 
to  sell  the  timber  by  the  formal  act  of  the  board  of  directors 
ratifying  the  sale,  and  tlie  broad  general  grant  of  power  given 
to  him  in  addition  to  such  ratification,  to  sell  the  timber  on 
the  land,  included  power  to  grant  an  extension  of  the  right 
to  remove  timber  sold  and  paid  for,  in  consideration  of  the 
payment  of  taxes  on  the  land,  which  payment  was  necessary 
to  preserve  to  the  company  tbe  timber  not  sold,  and  the  land 
also,  though  in  our  general  discussion  of  the  case  we  have 
given,  controlling  effect  to  the  facts  found  by  the  court,  that 
the  corporation,  by  the  manner  in  which  it  permitted  its  pres- 
ident to  represent  it,  held  him  out  as  possessing  authority  to 
^'*^  sell  its  timber  and  to  make  such  concracts  m  regard  tnere- 
to  as  the  one  in  question. 

By  the  Court.     The  judgment  is  affirmed. 


The  President  of  a  Corporation,  by  virtue  of  his  office  merely,  lias 
very  little  authority  to  act  for  the  company:  National  State  Bank 
V.  Vigo  County  Nat.  Banli,  141  Ind.  352,  50  Am.  St.  Eep.  330,  40  N. 
E.  799.  He  has  no  authority,  as  president,  to  act  as  its  agent: 
Wait  V.  Nashua  Armory  Assn.,  66  N.  H.  581,  49  Am.  St.  Eep.  630, 
23  Atl.  77.  But  one  dealing  with  him,  in  the  usual  course  of  busi- 
ness, and  within  the  powers  which  he  has  been  accustomed  to  ex- 
ercise without  objection  from  the  directors,  has  the  right  to  as- 
sume that  he  has  been  invested  with  such  powers:  National  State 
Bank  v.  Vigo  County  Nat.  Bank,  141  Ind.  352,  50  Am.  St.  Eep. 
330,  40  N.  E.  799.  His  authority  to  act  need  not  appear  by  the 
record  or  by  any  formal  vote  or  resolution,  but  may  be  implied  from 
acquiescence  and  from  the  nature  and  course  of  business  transacted 
by  the  corporation:  Ford  v.  Hill.  92  Wis.  188,  53  Am.  St.  Eep. 
9(32,  66  N.  W.  115;  Swasey  v.  Emerson,  168  Mass.  118,  60  Am.  St. 
Eep.  368,  46  N.  E.  426;  Jones  v.  Williams,  139  Mo.  1,  61  Am.  St. 
Eep.  436,  39  S.  W.  486,  40  S.  W.  353.  The  president  of  a  manui 
facturing  corporation,  who  is  in  the  active  conduct  and  manage- 
ment of  the  business,  must  be  presumed  to  have  all  the  powers  of 
any  agent  exercising  like  control  and  management,  and  to  have 
authority  to  do  what  is  usually  and  ordinarily  done  by  such  agents 
or  managers:  Ceeder  v.  Loud  etc.  Lumber  Co.,  86  Mich.  541,  24 
Am.   St.  Eep.   134,  49  N.   W.   575. 
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.1  Corp.oraiUni  is  Bound  by  the  Acts  of  an  officer,  if  it  allows  him 
to  so  conduct  himself  as  to  induce  those  dealing  with  him  in  g^oocl 
faith  to  believe  he  possesses  certain  powers,  the  same  as  though' 
the  authority  were  expressly  granted:  Kocher  v.  Supreme  Council, 
fio  X.  .T.  L.  640,  86  Am.  St.  Eep.  687,  48  Atl.  544;  Jones  v.  Williams, 
]39  Mo.  1,  61  Am.  St.  Eep.  436.  39  S.  W.  486,  40  S.  W.  353;  Ford 
V.  Hill,  92  Wis.  188,  53  Am.  St.  Eep.  902,  66  N.  W.  115. 


KELLER  V.  EUPPOLD. 

[115  Wis.  636,  92  N.  W.  364.] 
NOTE— Fraud  in  Obtaining  Signature.— A  note  to  which  the 
maker's  signature  has  been  procured  by  false  representations  as 
to  the  character  of  the  paper,  he  being  ignorant  of  its  true  character, 
and  having  no  intention  to  sign  such  a  paper,  and  being  guilty  of 
no  negligence  in  doing  so,  is  void,  even  in  the  hands  of  a  bona 
fide   holder,     (p.   976.) 

Action  upon  a  promissory  note.  The  jury  returned  a  special 
verdict  to  the  eflfecit:  (1)  That  the  note  mentioned  in  the  com- 
plaint was  signed  by  the  defendant,  and  delivered  to  Flemming, 
the  payee;  (2)  that  the  note  was  indorsed  by  Flemming,  and 
the  plaintiff  is  the  owner  thereof,  andi  (3)  the  same  is  due 
and  unpaid;  (4)  that  the  plaintiff  l>ecame  the  lawful  owner 
of  the  note  before  maturity,  in  due  course  of  business,  in 
good  faith,  and  for  a  valuable  consideration;  (5)  that  the 
defendant  was  induced  to  sign  the  note  in  question  by  reason 
of  false  and  fraudulent  representations  of  the  payee  or  his 
agents  as  to  the  character  of  the  paper  by  him  signed; 
(6)  that  at  the  time  of  the  signing  of  the  note  the  defend- 
ant did  use  ordinary  care  and  caution  to  ascertain  the  ex- 
act nature  of  the  paper  by  him  signed  at  that  time;  (7) 
that  they  assessed  the  plaintiff's  damages  at  one  hundred  and 
fifty-six  dollars  and  eighteen  cents.  From  the  jnclgmcnt 
entered  iipon  such  verdict  in  favor  of  the  defendant,  dismissing 
the  action  and  for  costs,  the  plaintiff  appeals. 

Joseph  J.  Lyon  and  Simon  Gillen,  for  the  appellant. 

C.  B.  Sumner  and  Sanborn,  Luse  &  Powell,  for  the  respond- 
ent. 

G37  CASSODAY,  C.  J.  The  important  question  presented 
is  whether  such  answers  of  the  jury  to  the  fifth  and  sixth  ques- 
tions  of   the   special    verdict    are    supported   by    the    evidence. 
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The  only  witness  as  to  the  circumstances  under  which  the 
note  was  signed  and  delivered  is  the  defendant  himself. 
According  to  the  effect  of  his  testimony,  he  and  his  wife  were 
both  illiterate — could  read  and  write  but  very  little  English, 
and  could  not  understand  the  meaning  of  reading  and  writ- 
ing when  shown  to  them;  that  September  12.  1898,  a  (Kruian 
*^^  stranger  came  to  his  house,  claiming  that  he  had  a  new 
kind  of  lightning  rod,  and  wanted  to  put  the  same  on  his 
house  as  a  sample  to  advertise;  that  his  father  had  left  him 
sixty  thousand  dollars,  and  owned  the  company  at  Burlington, 
and  could  afford  to  put  up  such  sample  on  small  houses  at  a  cost 
of  only  two  dollars;  that  the  defendant  could  earn  the  same  a 
few  days  later  by  riding  around  with  him,  and  speak  a  good 
word  for  the  rods;  that  the  defendant  would  have  to  sign  a 
paper,  so  he  would  know  upon  what  houses  the  rods  had  been 
put;  that  the  stranger  talked  German  nice,  and  he  believed 
what  he  said;  that  he  signed  two  papers  or  contracts — one  for 
the  stranger  and  the  other  for  himself;  that  the  stranger  waved 
his  hat,  and  the  other  fellows  came  from  the  road  and  put  up 
the  rod;  that  before  signing  the  contract  the  stranger  told 
him  that  he  was  to  sign  a  policy,  so  that,  if  the  house  burned 
down,  he  would  get  one  thousand  dollars  from  the  Burlingion 
tompany ;  that  tlie  stranger  showed  him  the  paper  and  the  policy  ; 
tliat,  after  putting  up  the  rod,  they  called  him  up  to  the  wagon, 
and  said  he  was  to  sign  the  policy,  and  so  he  signed  it;  that 
he  was  going  to  call  his  neighbor,  but  they  said  it  was  not 
necessary;  that  they  were  in  a  hurry;  that  he  did  not  know 
wliat  was  in  the  paper  he  signed  ;  that  they  called  it  a  policy 
and  he  believed  what  they  told  him — that  the  paper  was  a 
policy  of  insurance — and,  relying  upon  that  statement,  he 
signed  the  paper;  that  they  left  a  copy  of  the  paper  he  signed 
as  an  insurance  policy  with  him;  that  it  turned  out  to  be  a 
copy  of  the  note  in  question;  that,  after  the  stranger  had 
left,  the  defendant  showed  what  he  up  to  that  time  had  supposed 
to  be  an  insurance  policy  to  his  neighbor,  who  told  him  that  it 
was  a  note;  that  during  the  time  the  strangers  were  at  the 
defendant's  place  there  was  not  a  word  said  by  anyone  about 
giving  a  promissory  note,  and  no  such  word  was  mentioned. 

The  fraud  practiced  upon  the  defendant  as  to  the  character 
of  the  paper  by  him  signed  is  undisputed.  Flcmming,  the 
*^'^^  payee  of  the  note,  and  all  of  the  three  persons  who  co-oper- 
ated in  perpetrating  the  fraud,  were  conspicuously  absent 
upon  the  trial.     The  plaintiff  testified  to  the  effect  that   he 
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lived  at  Sheboygan,  and  was  a  pawnbroker,  engaged  in  mak- 
ing loans  and  buying  notes,  etc.,  and  had  been  in  such  busi- 
ness for  ten  or  twelve  years;  that  he  did  not  get  the  note 
of  Flemming,  the  payee,  but  of  H.  Simpson,  who  lived  at 
Burlington,  and  was  m  the  wholesale  and  retail  lightning-rod 
business,  and  that  he  paid  him  therefor  one  hundred  and 
tvrenty-four  dollars,  December  7,  1898;  that  the  note  bore  the 
indorsement  of  J.  D.  Flemming  at  the  time  he  purchased  the 
same,  and  that  he  did  not  know  Flemming's  business.  The 
evidence  is  sufficient  to  sustain  the  answer  of  the  jury  to  the 
sixth  question  submitted,  and  the  undisputed  evidence  is  suffi- 
cient to  sustain  the  answer  of  the  jury  to  the  fifth  question 
submitted.  It  follov;s  that  there  was  no  error  in  refusing  to 
set  aside  the  answers  to  those  questions;  much  less  in  refusing 
to  order  Judgment  in  favor  of  the  plaintiff. 

The  question  recurs  whether,  under  the  findings  of  the  jury 
and  the  undisputed  evidence,  the  plaintiff  is  entitled  to  the 
protection  of  a  bona  fide  holder  of  commercial  paper  for  value 
and  before  maturity.  Of  course,  there  are  numerous  cases 
where  such  bona  fide  holder  is  entitled  to  such  protection:  1 
Daniel  on  ISTegotialsle  Instruments,  sec.  848.  "But,"  that 
learned  author  observes,  ''in  all  these  cases  the  party  intended 
to  sign  and  put  in  circulation  the  instrument  as  a  negotiable 
security.  Where  this  is  the  case,  he  is  bound  to  know  that  he  is 
furnishing  the  means  whereby  third  parties  may  be  deceived, 
and  innocently  led  to  part  Avith  their  property  on  the  faith  of 
bis  signature,  and  in  ignorance  of  the  true  state  of  facts." 
Thus,  in  an  English  case,  there  cited,  "the  defendant  was 
induced  to  put  his  name  upon  the  back  of  a  bill  of  exchange 
1)y  the  fraudulent  representation  of  the  acceptor  that  he  was 
signing  a  guaranty.  In  an  action  against  him  as  indorser  at 
tlie  suit  of  a  bona  fide  holder  for  value,  the  jury  were  directed 
*'^^  that:  'If  the  defendant's  signature  to  the  document  was 
ol)tained  upon  a  fraudulent  representati(  n  that  it  was  a 
guaranty,  and  the  defendant  signed  it  without  knowing  that 
it  was  a  bill,  and  under  the  belief  that  it  was  a  guaranty, 
and  if  he  is  not  guilty  of  any  negligence  in  so  signing  the 
paper,  he  was  entitled  to  the  verdict.'  Held,  a  proper  direc- 
tion": Foster  v.  Mackinnon,  L.  E.  4  C.  P.  704.  This  court  has 
held  that:  "A  note  to  which  the  maker's  signature  has  been 
procured  by  false  representations  as  to  the  character  of  the 
paper  itself,  he  teing  ignorant  of  its  true  character  and  having 
no   intention   to   sign  such   a   paper,   and   being  guilty   of  no 
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negligence  in  doing  so,  is  void,  even  in  the  hands  of  a  holder 
for  value,  before  maturity,  and  without  notice":  Walker  v. 
Ebert,  29  Wis.  194,  9  Am.  Eep,  548.  To  the  same  effect,  Kel- 
logg V.  Steiner,  29  Wis.  G26 ;  Butler  v.  Cams,  37  Wis.  61 ; 
Dowagiac  Mfg.  Co.  v.  Shroeder,  108  Wis.  110,  84  X.  W.  14; 
Whitney  v.  Snyder,  2  Lans.  477;  First  Xat.  Bank  v.  J^ierman, 
5  Neb.  247;  Puffer  v.  Smith,  57  111.  527;  Vanbrunt  v.  Singley, 
85  111.  281;  Mitchell  v.  Tomlinson,  91  Ind.  167.  The  ruling  of 
this  court  in  Walker  v.  Ebert,  29  Wis.  194,  9  Am.  Kep.  548,  is 
sanctioned  by  the  textwriter  mentioned:  1  Daniel  on  Negotiable 
Instruments,  sec,  849.  That  ruling  is  applicable  to  the  case  at 
bar.  This  case  is  clearly  distinguishable  from  the  late  case  of 
Keller  v.  Schmidt,  104  Wis.  596,  80  N.  W.  935.  W^e  must  hold 
that  the  plaintiff  in  the  case  at  bar  is  not  entitled  to  such  pro- 
tection of  a  bona  fide  purchaser. 

By  the  Court.     The  judgment  of  the  circuit  court  is  affirmed. 


The  EoUling  of  the  Prhtcipnl  Case  is  supported  by  Willard  v.  Nel- 
son, 35  Neb.  651,  53  N.  W.  572,  37  Am.  St.  Eep.  455;  but  see  the 
note  thereto,  and  also  the  note  to  Bedell  v.  Herring,  11  Am.  St.  Eep. 
309-326.  Consult,  also,  the  later  cases  of  Lallv  v.  Terrell,  95  Me. 
553,  85  Am.  St.  Eep.  433,  50  Atl.  896;  Manhattan  Sav.  Inst.  v.  Now 
Yor'k  Nat.  Ex.  Bank,  170  N.  Y.  58,  88  Am.  St.  Eep.  640,  62  N.  E.  1079. 
Am.   St.   Eep.,   Vcl.   95—62 
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Ademption  of  Legacies,  advancements  made  prior  to  the  execution  of 

tlie  will  are  not  -within  the  rule  of,  352. 
advances  are  supposed  to  be  in  lieu  of  legacies,  344. 
assent  of  legatee  is  not  essential  to,  855. 
books  of  account  of  the  testator,  when  evidence  of,  355. 
burden  of  proving  that  a  gift  was  not  intended  as,  354. 
by  a  change  in  the  property  bequeathed  for  other  property,  359, 

360. 
by  a  change  in  the  property  by  act   of  law,  360. 
by  a  change  of  deposits  in  bank,  366. 
by  advancements  made   directly  by  the   testator,   346. 
by  advancements  not  made  directly  to  the  legatee,  346. 
by  an  essential  change  in  the  thing  bequeathed,  365. 
by  deposit  in  bank  of  the  subject  of  bequest,  366. 
by  gifts  on  the  marriage  of  the  legatee,  345. 
by  gifts  or  advances  subsequently  made,  343. 
by  gifts  to  the  husband  of  legatee,  346. 

by    the    collection    of    insurance    policies    bequeathed,    363. 
by  the  payment  of  a  mortgage  bequeathed,  363. 
by  the  release  of  a  debt  due  to  the  testator  from  the  legatee,  356. 
by  the  removal  of  goods  from  one  location  to  another,  367. 
by  the  renewal  of  a  lease,  368. 
by  the  sale  of  the  property  bequeathed  under   orders  of  lunacy, 

361. 
by  the  sale  or  transfer  of  the  property  bequeathed,  363,  364. 
by  the  sale  of  stock  or  bonds  bequeathed,  359,  360. 
by  the  unauthorized  investment  of  the  property  bequeathed,  361. 
codicils   confirming  wills   do   not   prevent   the   application   of  the 

rule   of,   370. 
debts  bequeathed,  ademption  by  payment,  357. 
defined,   343. 

demonstrative  legacies  are  not  subject  to  rule  of,  369. 
devises  of  real  property  are  not  subject  to,  352,  353. 
difference  between  and  advancements,  343, 
education,  money  advanced  for  is  not  deemed  to  be,  345. 

(979; 
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Ademption  of  Legacies,   evidence,  what  siiflficient  to   overcome  pre- 
sumption of,  355. 

grandchild  of  the  testator,  when  not  subject  to  the  presumption 
of,  350. 

imperfect  gifts  do  not  amount  to,  343. 

modes  of  when  the  legacies  are  specific,  363. 

natural  child  of  the  testator,  when  not  subject  to  the  presumption 
of,  350. 

parents,  who  deemed  to  stand  in  the  relation  of  within  the  mean- 
ing of,  349. 

parol  evidence  to  repel  presunrption  of,  354. 

partial  or  pro  tanto,  353. 

presumption    of,    354. 

presumption  of,  what  evidence  will  overcome,  354,  355. 

proceeds  of  a  debt  bequeathed  are  not  adeemed  by  its  payment, 
368. 

relationships  to  which  the  rule  of  is  applicable,  350. 

requisites  of,  348. 

residue,  bequests  of,  whether  subject  to  the  rule  of,  350. 

rule   of  applies  only  when  the  relation   of  parent  and  child  ex- 
ists,  349. 

rule  of  does  not  apply  to  a  bequest  by  a  mother  to  her  child,  350. 

specific  legacies,  what  are  and  when  subject  to  the  rule  of,  356. 

strangers  when  made  legatees  are  not  subject  to  rules  of,  346. 

trifling  gifts  not  deemed  to  be,  345. 

where  the  legacy  is  given  for  a  specific  purpose,  which  is  not  ef- 
fected in  the  testator's  lifetime,  347. 
Boards  of  Supervisors,  highways,  duties  of  respecting,  81. 

liability  of  for  errors  of  judgment,  81,  82. 

liability  of  for  judicial  acts,  83,  84. 

liability  of  for  negligence  in  maintaining  public  highways,  81. 

liability  of  for  nonperformance  of  official  duties,  80. 

liability  of  in  the  discharge  of  their  legislative  functions,  84. 
Building  Keigulations,  conditions  respecting  in  conveyances,  219,  220. 

Clerks  of  Court,  approving  bonds,  liability  for  negligence  and  other 
misconduct  in,  93,  94. 
contributory   negligence    as   a   defense   in   actions   against,   95. 
defenses  of  in  actions  for  negligence  or  other  misconduct,  94,  95. 
illegal  fees,  liability  for  taking,  91,  92. 
liability  of  for   failure   to   docket   cases,  89. 
liability  of  for  failure  to  enter  judgments,  90. 
liability  of  for  failure  to  issue,  or  for  mistake  in  issuing,  execu- 
tions,  90,   91. 


Index  to  the  Xotes.  981 

Clerks  of  Court,  liability  of  for  negligence   causing  the  loss  of  the 
right  to  appeal,  91. 
liability  of  for  negligence  in  approving  bonds,  93,  94. 
liability  of  for  negligence  in  indexing  documents,  96. 
liability  of  for  refusal  to  pay  out  monej^s,  92. 
liability  of  for  taking  illegal  fees,  91,  92. 
liability  of,  how  far  affected  by  orders  of  courts,  95. 
pleadings  in  actions  for  negligence,  94. 

Collateral  Securities,  statutes  of  limitation  against  the  debt  secured 

do  not  release,  662. 
Conflict  of  Laws    concerning  the  limitation  of  actions,  the  law  of  the 

forum  prevails,  660. 

Constables.     See  Sheriffs. 

Constitutional  Law,   obligation   of  contracts,   laws   altering  remedies, 
when  do  not  impair,  887. 
obligation  of  contracts,  requirement   that  claim  be  presented  to 

a  municipality  before  suing  does  not  impair,  891. 
statute  of  limitations,  municipal  corporations  have  not  a  vested 

right  in  the  defense  of,  660. 
statute  of  limitations,  power  to  destroy  defenses  created  by,  659, 
660. 

Conveyances,  condition  in  against  mills  and  warehouses,  223. 

condition  in  against  the  establishing  of  railway  stations,  223. 

condition  in  against  the  manufacture  or  sale  of  intoxicating 
liquors,    222. 

condition  in  against  the  manufacture  or  sale  of  intoxicating 
liquors,  effect  upon  of  changes  in  the  character  of  the  neigh- 
borhood, 222. 

condition  in  against  the  use  of  the  property  for  a  hotel  or  public 
house,   223. 

condition  in  imposing  building  regulations,  change  in  the  neigh- 
borhood may  render  inoperative,  221. 

condition  in  imposing  building  restrictions,  219. 

conditions  in  inserted  for  obtaining  a  monopoly  of  a  business, 
222. 

conditions  in  reserving  the  right  to  the  flow  of  light  and  air  over 
the   premises   conveyed,   219. 

condition  in  restricting  the  right  to  erect  buildings,  220. 

condition  in  restricting  the  right  to  partition,  218. 

condition  in  restricting  the'  sale  of  sand  from  the  premises,  218. 

condition  in  restricting  the  use  of  the  property,  when  valid,  221, 
222. 

condition  in  that  the  grantee  may  revoke  the  conveyance,  219. 

condition  in  that  the  grantee  shall  not  sell  for  a  specified  time 
or  to  a  particular  person,  217. 
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Conveyances,  condition  in  that  tlie  grantee  will  permit  sand  and 
gravel  to  be  taken  from  the  premises,  218. 

condition  in  that  the  grantee  will  sell  to  a  specified  person,  218. 

condition  in  that  the  property  shall  be  used  for  a  courthouse  or 
other  public  purpose,   224. 

condition  in  that  the  property  shall  be  used  for  a  specified  pub- 
lic purpose,  224. 

condition  in  that  the  property  shall  revest  in  the  grantor  at  the 
grantee's   death,   218. 

conditions    and    restrictions    in,    general    right    to    insert,    214. 

conditions  and  restrictions  in,  grantees  are  bound  by,  215. 

conditions  and  restrictions  in,  grantees  of  an  adjoining  lot,  when 
may  not  enforce,  215. 

conditions  and  restrictions  in,  in  restraint  of  alienation,  general 
or   partial,   217. 

Conditions  and  restrictions  in,  in  restraint  of  marriage,  215. 

conditions  and  restrictions  in,  must  not  be  impossible  or  illegal, 
215. 

conditions  and  restrictions  in,  must  not  be  repugnant  to  the  es- 
tate granted,   214,   215. 

conditions!  and  restrictions  in,  on  the  use  of  property,  all  doubts 
are  resolved  against,  214. 

conditions  and  restrictions  on  the  use  of  property  are  not  fa- 
vored by  the  courts,  214. 

reservation  of  the  right  to  repurchase  in  the  event  of  a  sale,  217. 

Coroners'   Inquest,   accused,   statements  made   by  at   after   a  charge 

has  been  preferred  against  him,  768. 
accused,  statements  made  by  at,  when  called  as  a  witness,  767. 
are  public  records,  764. 

as  evidence  in  civil  actions  are  not  conclusive,  764. 
as  evidence  in  civil  actions,  eases  admitting,  764. 
as  evidence  in  civil  actions,  cases  denying  admissibility  of,  764, 

765. 
depositions  taken  at  are  not  admissible  in  other  cases,  765. 
difference  between  in  England  and  the  United  States,  764,  765. 
evidence  given  by  accused  at,  whether  may  be  used  against  him 

at  a  subsequent  trial,  767,  768. 
evidence   of   witness    before,   when    admissible   at    a    subsequent 

trial,  771,  772. 
homicide  cases  are  not  admissible  as  evidence  in,  766. 
impeaching  witnesses  by  their  statements  made  at,  772,  773, 
incriminating  statements  made  by  an  accused  at,  when   deemed 

voluntary,  769. 
minutes  of  evidence  at,  whether  admissible  in  other  cases,  766. 
negligence  cannot  be  proved,  765. 
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Coroners'    Inquests,    oath   administered   to   an   accused   at,   effect   of 

upon  the  admissibility  of  his  statements  as  evidence  against 

him,  769,  770. 
parol  evidence  of  the  testimony  of  witness  at,  773,  774. 
personal  injury  cases,  admissibility  of  as  evidence  in,  765. 
presumption  that  statements  of  accused  at  were  voluntary,  770. 
proces  verbal  in  Louisiana,  admissibility  of  as  evidence  in  other 

cases,  767. 
reports  of  coroners  based  upon  are  not  admissible  in  evidence, 

765. 
stenographers'  notes  taken  at  are  not  admissible  in  other  cases, 

766,    767. 
voluntary  statements  made  by  accused  at,  admissibility  of  against 
him,   769. 

Corporations,  resignation  of  officers  of,  acceptance  of  is  not  required, 
579. 

resignation   of   officers  of,  appointment  of  a  successor  is  not  es- 
sential to  the  effect  of,  579. 

resignation  of  officers  of,  by  the  acceptance  of  an  incompatible 
office,  580. 

resignation   of   officers   of,  cannot   destroy  the    existence   of  the 
corporation,  581. 

resignation  of  officers  of,  contracts  to  make,  581. 

resignation  of  officers  of,  for  the  purpose  of  authorizing  the  ap- 
pointment of  a  receiver,  579, 

resignation  of  officers  of,  form  of,  580. 

resignation  of  officers  of,  is  complete  when  made,  579. 

resignation  of  officers  of  may  be  oral,  580. 

resignation  of  officers  of  may  generally  be  made  at  will,  578. 

resignation   of  officers  of,   motive  in  making  may  be  important, 
579. 

resignation  of  officers  of,  notice  of  need  not  be  given,  579. 

resignation  of  officers  of,  process,  service  of  upon  after,  579,  580, 
581. 

resignation  of  officers  of  terminates  liability  of,  580,  581. 

resignation  of  officers  of  terminates  right  to  salary,  580. 

resignation  of  officers  of  to  prevent  the  Lriugiug  of  suit  or  the 
service  of  process,  579. 
County  Clerks.     See   Clerks  of  Court. 

Damages,  measure  of  in  actions  against  public  officers  for  negligence 
or  misconduct  in  office,  77,  88,  89. 
measure  of  in  actions  against  sheriffs  for  escapes,  116,  117. 
measure  of  in  actions  against  sheriffs  for  failure  to  execute  pro- 
cess, 99,   100. 
Definition  of  ademption  of  legacies,  343. 
of   demonstrative  legacies,  368. 
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Definition  of  manslaughter,  SOO. 
of  special  legacies,  343. 
of  the  goodwill  of  a  business,  293. 

Escapes,  classification  of,  115. 

damages,   measure   of   in   actions   against   officers   for   permitting, 

116,   117. 
defenses  to  action  against  officers  for,  115,  116. 
presumption  as   to  loss  of   debt  by,  116. 
voluntary  and  negligent,  differences  between,  115. 
Estoppel.    See  Statute  of  Limitations. 
Evidence,  parol  to  interpret  parts  of  a  writing,  552. 
Executions,  exemption  of  property  from,   actions  against   officers  for 
refusing,  119,  120. 
exemption  of  property  from,  claim  for,  when  must  be  made,  119. 
exemption  of  property  from,  duty  of  officer  to  appraise  debtor  of 

his  right  to,  119. 
exemption  of  property  from,  inventory,  when  essential  to,  118. 
exemption  of  property  from,  is  conditional  or  absolute,  118. 
exemption  of  property  from,  liability  of  officers  for  refusing,  118, 

119. 
exemption   of   property   fronr,   waiver    of,   whether    may   be    pre- 
sumed,  119. 

Fraudulent   Conveyances,   justification   of  levy   of   writ   against   the 
grantor  of,  123,  124. 
right  to  levy  upon  property  which  has  been  the  subject  of,  122- 
124, 

Homesteads,   abandonment  of,   when  validates   conveyance   made   by 
the  husband  alone,  920. 

acknowledgment  of  conveyance  of  before  an  incompetent  officer^ 
942. 

acknowledgment  of  conveyance  of  by  both  husband  and  wife  is 
indispensable,    939. 

acknowledgment  of  conveyance  of,  estoppel  arising  from,  944. 

acknowledgment  of  conveyance  of,  impeaching  certificate  of,  943. 

acknowledgment  of  conveyance  of  made  by  a  wife  after  her  hus- 
band's death,  943. 

acknowledgment   of   conveyance   of  may  cure   defect   in   the   pre 
vious  acknowledgment,  942. 

acknowledgment  of  conveyance  of,  strict  compliance  with  statu- 
tory requirements  is  necessary,  940. 

assignments  for  the  benefits  of  creditors  do  not  include,  019. 

contracts    respecting,    surrender    or    cancellation    of    without    the 
concurrence  of  the  wife,  918. 
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Homesteads,   contracts  to   convey  in  which   the  wife  does  not  join, 

928,  929. 
contracts  to   convey,  whether  may  be   enforced    after   death   of 

ispouse  not  joining  therein,  929. 
constitutionality   of   statutes   restricting  the   right   of   alienation 

of,  939. 
covenants  in  void  conveyances  of,  effect  of,  922. 
conveyance   of  by   a   husband   to   his  wife   and   children,    92G. 
conveyance  of  by  husband  alone,  cases  holding  it  not  to  be  void, 

912. 
conveyance   of  by   husband   alone,   when   good    as   to   the    excess 

above  the  homestead,  922,  923. 
conveyance  of  by  husband  alone,  when  validated  by  subsequent 

acts,   920. 
conveyance   of  by  husband   cannot   entitle   purchaser   to   an   as- 
signment or  division  of  the  homestead,  912. 
conveyance  of  by  one  spouse  alone  is  absolutely  void,  919. 
conveyance  of  by  one  spouse  to  the  other,  whether  operates  as 

an  abandonment  of  the  homestead,  924. 
conveyance   of  by  one  spouse  to  the  other,  whether  valid,  923, 

926. 
conveyance  of  by  one  spouse  without  the  consent  of  the  other 

is  void,  911. 
conveyance  of  contained  in  instruments  separately  executed  by 

husband  ancl  wife,  935. 
conveyance  of,  consideration  for,  when  required,  939. 
conveyance  of,  defective  cannot  be  enforced  as  a  contract  to  con- 
vey, 929,  930. 
conveyance  of,  fraud  on  the  part  of  the  grantee  may  invalidate, 

934. 
conveyance  of,  joint  execution  by  both  spouses  is  essential,  935. 
conveyance  of,  living  separate  and  apart  of  the  spouses  does  not 

dispense  with  the  necessity  of  their  joining  in,  936,  937. 
conveyance  of,  mistake  or  ignorance  of   the  wife  inducing  her 

joining   in,   934. 
conveyance   of,     parol   evidenae  to   show  that   husband   did  not 

consent  thereto,  933. 
conveyance  of  part  of,  when  valid,  913,  914. 
conveyance  of,  privy  examination  of  the   wife,  when  necessary, 

941. 
conveyance  of  procured  by  the  fraud  of  the  husband  is  valid  in 

favor  of  an  innocent  purchaser,  933. 
conveyance   of    reversionary  interest  in,   whether   may  be   made 

by  the  husband  alone,  930. 
conveyance  of,  rules  applicable  to  in  Alabama,  913. 
conveyance  of  under  power  of  attorney  executed  by  one  spouse 

to  a  third  person,  938. 
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Homesteads,  conveyances  of  under  power  of  attorney  given  by  one 
spouse   to   the  other,  938. 
conveyance   of  void  when  made,   effect   of  subsequent   abandon- 
ment of  the  homestead  upon,  920. 
conveyance  of,  want  of  concurrence  of  the  wife  must  be  appar- 
ent on  the  face  of  the  instrument,  933. 
conveyance  of,  when  valid  in  North  Carolina,  913, 
conveyance  of  where  one  of  the  spouses  is  insane,  937. 
conveyance  of,  whether  wife  must  be  named  in  the  body  of  the 

instrument,  933. 
conveyance  of,  wife 's  assent  in  writing  is  generally  indispensa- 
ble, 932. 
conveyance  of,  wife 's  relinquishment  of  dower  does  not  amount 

to,  934,   941. 
curative  statutes  passed  to  validate  void  conveyance  of,  939. 
dedication  of  any  part  of  for  public  purpose,  wife  must  join  in, 

919. 
eminent  domain,  proceedings  to  take  in,  whether  wife  must  be  a 

defendant  in,  919. 
equitable  mortgage  of  cannot  be  created  by  the  husband  alone, 

915. 
estoppel   against   asserting   cannot   arise   from   a   lease   in   which 

wife  does  not  join,  927. 
estoppel  cannot  validate  void  conveyance  of,  921. 
estoppel  to  urge  that  conveyance   of  was  not  properly  acknowl- 
edged,   944. 
husband's  grantee,  right  of  when  some  of  the  land  claimed  as  a 

homestead   cannot   be   held   as,   914. 
extension  of  mortgage  and  other  liens  upon  by  the  husband  alone, 

916-918. 
insanity  of  one  of  the  spouses  does  not  dispense  with  necessity 

of  both   joining  in   conveyance   of,   937. 
leases  of,  effect  of  covenants  in,  in  which  the  wife  does  not  join, 

927. 
leases  of  in  whicTi  the  wnfe  does  not  join,  918,  926, 
liens  existing  before  the  homestead  was  created  remain  enforce- 
able,  931,   932. 
mortgage  of   one  by  one  spouse  to  the  other,  924. 
mortgage  of,  husband's  right  to  keep  alive  or  renew,  670. 
mortgage  of  made  by  the  husband  alone  is  void,  914. 
mortgage    to    secure    purchase    money   may    be    executed   by    the 

husband  alone,  931. 
mortgages  of,  renewals  of,  wife  must  join  in,  916,  917. 
purchased  in  fraud  of  creditors,  912. 
purposes  of  statute  exempting,  911. 
ratification  by  wife  of  husband's  conveyance  of,  938,  P39. 
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Homesteads,  rights  of  way,  whether  the  husband  may  create  without 
the  joinder  of  his  wife,  928. 
sale  of  is  void  if  the  wife  does  not  join,  912. 
statute  of  limitations  against  liens  upon,  whether  husband  may 

waive  without  the  consent  of  his  wife,  917,  918. 
trust  deeds  given  by  the  husband  alone  are  void,  914, 
wife's  failure  to  join  in  transfer  of  may  be  taken  advantage  of 
by  third  persons,  916. 
Inspectors,  duties  of  are  generally  ministerial,  132. 
liabilities  of,   133. 

negligence  of,  liability  for,  133,  134. 
Insurance,  life   and   accident,   construction   of  policy  must  be   in   fa- 
vor of  the  assured,  380. 
life   and   accident,    voluntary    exposure   to   unnecessary     danger, 
what  is,   379-381. 

Legacies.     See   Ademption   of  Legacies. 

Liens,   statutes   of  limitations   against   the  principal   debt   do   not  re- 
lease,  663. 
Limitations,  Statutes  of,  affect  the  remedy  only,  658. 

agreement  to  pay  debt,  whether   creates  estoppel  against   plead- 
ing, 418. 

barring  one  remedy  do  not  necessarily  bar  another,  661. 

classification  of,  660. 

collateral  securities  are  not  released  by  the  operation  of  against 
the  debt,  662. 

conflict  between,  statutes  of  the  forum,  when  prevail,  660. 

construction  of  statutes,  657. 

cumulative   remedies,    operation   of   against   one   may   not    defeat 
the    other,    661. 

deeds,  absolute,  given  to  secure  debts  are  not  released  by,  667, 
668. 

deeds  of  trust  are  not  released  by  the  operation   of  against  the 
debt  secured,  667. 

defense  of  in  actions  relating  to  real  property.  675-679. 

defense  of  is  not  dishonorable  or  unconscionable,  657. 

clo  not  ordinarily  extinguish  the  right,  658. 

ejectment  may  be  supported  or  defeated  by,  675. 

estoppel  to  plead  arising  from  an  agreement  to  pay  the  debt,  418. 

estoppel  to  plead   arising  from  an   oral  agreement  not   to  plead, 
417. 

€stoppel  to  plead  arising  from  a  promise  or  agreement,  411. 

estoppel  to  plead  arising  from  false  representations,  420. 
421. 

estoppel  to  plead  arising  from  forbearance  of  suit,  412-416. 

estoppel  to  plead  arising  from  fraudulent   practices,  419,   420. 

estoppel  to  plead  as  against  a  mortgage,  422. 
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Limitations,  Statutes   of,   estoppel  to  plead,  cases  denying  the  exis- 
tence of,   415,  416. 
estoppel  of  a  vendee  to  plead  as  against  an  action  for  tlie  pur- 
chase  money,  422. 
estoppel    of    adnrinistrators    to   plead,    421. 
estoppel   of   railway   to   plead  arising   from   negotiations   for   the 

settlement  of  claims,  412. 
estoppel   of  sureties  to  plead  arising  from  their  request  for  de- 
lay,  412. 
extraterritorial    operation   of,    661. 

false  representations  create  an  estoppel  to  plead,  420,  421. 
fraud,  whether  creates  an  estoppel  to  plead,  419,   420. 
history  of,  656,  657. 
in  actions  to  quiet  title,  676. 
in  actions  to  recover  real  property,  675,  676. 
in  proceedings  in  the  exercise  of  the  right  of  eminent   domain, 

679. 
liens  are  not  released  by  the  operation  of  against  the  debt,  663. 
mortgages  are  not  released  by  the  operation  of  against  the  debt 

secured,    664-666. 
mortgages  are   not  subject   to  while  actions  may  be   maintained 

on  the  debt  secured,  669. 
mortgages,  husband's   power   to   keep   alive   without   the   concur- 
rence of  his  wife,   670. 
mortgages  of  chattels  are  not  released  by  the  operation  of  against 

the  debt  secured,  669,  670. 
mortgages,  powers  of  sale  in  may  be  exercised  notwithstanding, 

668. 
mortgages,  renewal  of  the  debt  notwithstanding  the  operation  of 

against,   670. 
mortgages,  revivor  of  after  the  debt  is  discharged  by,  670. 
mortgages,  suits  to  redeem  from  are  barred  by  a  statute  barring 

an  action  for  the  debt  secured,  669. 
mortgages  when   may  be  enforced  against  a  purchaser,  notwith- 
standing,   664,    665. 
object  of,   657. 

oral  agreements  not  to  plead,  estoppel  arising  from,  417. 
personal  property,  prescriptive  title  to  may  be  created  by,  671. 
pledgees  may  enforce  their  pledges  notwithstanding,  662. 
real  property,   color   of  title  when   necessary   to   the   creation   of 

title  by,  673. 
real  property,  prescriptive  title  may  be  created  by,  672. 
remedies  of  one  who  has  acquired  title  by,  676,  677,  679. 
repeal  of  cannot  impair  vested  rights,  659,  060. 
special  or  short  and  their  effect,  660. 
vendors'  liens  are  not  released  by,  663. 
vested  rights  acquired  by  the  operation  of,  659. 
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Limitations,   Statutes  of,   vested  rights,  when  extinguished  by,   658. 
when  extinguish  the  right,  658. 

Marriage,  conditions  in  restraint  of,  when  void,  215. 
Married  Women,   action  by  against  husbands  for   trespass   on  their 
lands,  690,  691. 
estoppel  against  arising  from  defective  conveyances,  6S6,  687. 
right  of  to  exclude  husband  from  access,  691. 
separate  property  of,  right  of  husbands  to  occupy,  691. 
See  Homesteads. 

Mortgages,  statutes  of  limitation  against,  renewals  of  the  debt  pre- 
vent the  operation  of,  670. 

statutes  of  limitation  against  the  debt  secured  do  not  release, 
664. 

statutes  of  limitation  against  the  secured  debt  bar  suits  to  re- 
deem  from,    669. 

statutes  of  limitation  do  not  operate  against  while  actions  may 
be  maintained  on  the  debt  secured,  669. 

statutes  of  limitation,  powers  of  sale  may  be  exercised  notwith- 
standing, 668. 

statutes  of  limitation,  revivor  of  after  the  debt  secured  by  falls 
within,   670. 

Municipal  Corporations,     liability  of  boards  of  aldermen  of  for  neg- 
ligence and  for  nonperformance  of  of3ficial  duties,  SO,  83. 
Partition,  restrictions  in  conveyances  upon  the  right  of,  218. 
Pledges,  statutes  of  limitation  against  the  principal  debt  do  not  re- 
lease, 662. 
Prescription,   accretions,  title   to,  how  created  by,  675. 

actions  to  quiet  title,  whether  may  be  defeated  by,  676. 

color  of  title  necessary  to,  673. 

ejectment  by  a  person  who  has  acquired  title  by,  675. 

real  property,  title  to  perfected  by,  what  may  destory,  674. 

remedies  to  which  holder  of  title  created  by  is  entitled,  G76,  677, 
679. 

stolen  property,  title  to  may  be  created  by,  671. 

title  acquired  by  may  be  conveyed,  673,  674. 

title  by  in  proceedings  to  acquire  property  by  the  exercise  of 
the  right  of  eminent  domain,  679. 

title  by  may  support  a  suit  for  specific  performance,  677,  678. 

title  by  must  be  respected  wherever  the  property  is  taken,  661, 
672. 

title  by,  whether  deemed  marketable,  677. 

title  of  grantee  may  be  devested  by  grantor's  subsequent  ad- 
verse possession,  674. 

title   to  personal  property   may  be   created   by,   672. 

title  to  real  property  may  be  created  by,  672. 
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Prothonotaries.     See  Clerks  of  Court. 

Public  Oflacers,  arrest,  failure  of  to  make,  liability  for,  117,  118. 
clerks  of  courts,  liability  of,  89-9(). 
constables,  liability  of,  96-132. 
county   clerks,   liability   of,   89-96. 

damages,  measure  of  in  actions  for  neglect  or  misconduct,  77. 
defense  of  in  actions  for  the   nonperformance   of   official  duties, 

78,  79. 
defense  of  must  show  that  they  are  officers  de  jure,  78. 
escapes,  liability  of  for,   115-117. 

exempt  property,  liability  of  for  seizing  and  selling,  118-120. 
inspectors,  liability  and  duties  of,  132,  133. 
judicial   duties,   liability   for   nonpei'formance   or   misperformance 

of,  83. 
liability  of  for  breach  of  a  duty  owing  to  the  public  alone,  75. 
liability  of  for  damages,  general  common-law  rule,  74. 
liability  of  for  failure  to  levy  taxes,  75. 
liability  of  for  fraudulent  acts  of  their  subordinates,  79. 
liability  of  for  misconduct  of  their  deputies  and  other  employes, 

79. 
liability  of,  malice  or  willful  misconduct  is  not  essential  to,  74. 
liability  of  to  suit  by  a  private  person,  74,  75. 
malice,  absence  of,  when  relieves  from  liability,  76. 
malice  of,  effect  of  upon  their  liability,  76. 
marshals,  liability  of,  96-132. 

mristake  of,  when  does  not  expose  to  liability,  77. 
pleading  and  proof  in  actions  to  enforce  liability  of,  77,  82. 
private  and  public  duties  of,  distinction  between,  75. 
private  persons,  when  may  not  recover  for  the  breach  of  a  pub- 
lic duty  by,  75. 
prothonotaries,   liability   of,   89-96. 

public    necessity,    defense    that    officers    acted    under,    78,    79. 
recorders    and    registrars    of    deeds,     liability   of   for   failure    to 

keep  indexes,  86. 
recorders     and    registrars    of    deeds,     liability   of   for   failure    to 

record  writings,   85. 
recorders  and  registrars   of   deeds,  liability  of  for  negligence  in 

searching  titles,  86. 
recorders  and  registrars  of  deeds,  liability  of,  general  rule,  85. 
sheriffs,  liability  of,  96-132. 

subordinates,  liability  for  acts  and  neglects  of,  79,  80. 
superintendents  of  streets  and  highways,  liability  of,  84,  85. 
supervisors,  boards  of,  liability  of  members  of,  80-84. 
time  for  performance  of  official  duties  of,  76. 
willful  negligence,  liability  for  where  there  was  no  malice,  76,  77. 
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Recorders  and  Registrars  of  Deeds,  damages,  measure  of  in  actions 
against  for   negligence,  88,  89. 
liability  of  for  failure  to  keep  indexes,  86. 
liability  of  for  failure  to  record  and  for  incorrectly  recording 

writings,    85,    86. 
liability  of  for  negligence  in  searching  titles,  87. 
liability  of,  general  rule,  85. 

liability   of,  who  may  s(ustain   an  action   upon,   87. 
negligence  of,  who  may  recover  for,  87,  88. 
statute  of  limitations  in  actions  against,  89. 
Repeal    of  statutes  of  limitation,  whether  may  impair  vested  rights, 

659,  660. 
Resignation    of   officers   of   corporations,   578-581. 

Sheriffs,  actions  against  at  the  common  law  for  levying  on  the  goods 

of  third  persons,   125. 
actions  against  authorized  by  statute  for  levying   on   the  goods 

of  third  persons,  126. 
actions  against  for  failure  to  pay  over  moneys.  111,  112. 
attachments,  writs  of,  duties  of  in  respect  to  the  service  of,  105, 

106. 
bonds,   liability   of   in   approving,   113-115. 
damages,  measure  of  in  actions  for  failure  to  execute  process,  99, 

100. 
defense   of  in  actions  for  levying  on  the  property  of  a  stranger 

to   the  writ,  121,   122. 
defense  of  in  actions  for  the  failure  to  levy  writs  of  attachment, 

106. 
defense  of   in  actions  for  the  nonperformance   of   official  duties, 

97-99. 
demand,  when  essential  to  sustain  actions  against,  125. 
deputies,  liability  for  acts   of,  129. 
diligence  required   of  in  executing  process,  98,  99. 
diligence  required   of  in   the  safekeeping  of  property,   107. 
escapes,  damages,  measure  of  in  actions  against  for,  116,  117. 
escapes,    defenses    in    actions    against    for,    115,    116. 
escapes,  liability  of  for,   115. 
exempt    property,    actions    against    for    seizing    and    selling,    119j 

120. 
exempt  property,  duties  of  respecting,  118-120. 
false  returns,  liability  of  for,  104,  105. 
force  which  may  use  in  executing  civil  process,  128. 
fraudulent    transfers,    right    of    to    levy    on    property    which    has 

been  the  subject  of,  122-124. 
importance    of    office    of,    96. 
indemnity  of  as  an  estoppel  to  plead  title  in  a  stranger,  129. 
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Sheriffs,  indemnity,  right  of  to   demand,   126,  127. 
justification   of  under  process,   96. 
levy  of  upon  goods  fraudulently  intermingled  with   those  of  the 

defendant   in   execution,   124. 
levy    of   upon   personal    property,    125. 
levy  of  upon  the  property  of  tenants  in  common,  125. 
levy  of  writs,   amount  of  property  which  should   be  seized,  102, 

103. 
levy   of   writs,   duties   of   in   respect    to,   102,   103. 
liability   of  for  acts  of   deputies,   129. 

liability   of   for   acts   of   mob   in  lynching   a   prisoner,   128. 
liability  of  for  delay  in  levying  writs,  101,  102. 
liability  of  for  disobeying  plaintiff's  instructions,  112,  113. 
liability   of  for   escapes,   115-117. 
liability  of  for  excessive  levies,  102. 

liability   of  for  failure   to   execute  writs  of  arrest,   117,   118. 
liability  of  for  failure  to  issue  writs,  96,  97,  101. 
liability   of  for   failure   to   pay   over   moneys,   110. 

liability   of   for   failure   to   sell   property,   101. 
liability  of  for  failure  to  take  sufficient  bail,  118. 
liability  of  for  false  returns   and  for  failure   to  return  process, 
104,    105. 

liability  of  for  goods  in  the  hands  of  receiptors,  108. 

liability  of  for  goods  taken  from  them  by  force,  108. 
liability  of  for  insufficient  levies,  103,  104. 

liability  of  for  loss  of  property  in  their  custody,  108,  109. 

liability  of  for  negligence  in  the  keeping  of  goods,  107. 

liability  of  for  not  recognizing  the  rights  of  sureties,  128. 

liability  of  for  receiving  other  than  money  in  payment,  109,  110. 

liability   of   for   seizing   exempt   property,   118-120. 

liability  of  for  seizing  the  property  of   a  stranger   to  the   writ, 
120,  121. 

liability  of  in  taking  bonds,  113,   114. 

liability  of  in  the  service  of  void  process,  96. 

partnership   property,   levy   of   upon,    125. 

payment,  what  may  be  received  by  in,  109,  110. 

penalties  against  for  failure  to  pay  over  moneys.  111. 

pleadings   in   actions    against,   100. 

process,  excusable  failure  to  obey  or  enforce,  97,  98. 

process,   irregular   acts   of   under,   when   sustainable,   97. 

process,  justification   of   by,   96. 

property   of   third   persons,   liability   of   for   seizing,   120. 

receiptors,  liability  of  for  the  negligence  or  other  nusconduct  of, 

108. 
replevin   bonds,   liability   of   for   taking  insufficient,   113-115. 

rules  to  fix  liability  against,  130-132. 
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Sheriffs,  sumnrary  remedies  against,  129,  132. 

tenants  in  common,  levy  by  upon  property  of  one  of  several,  125. 
Specific    Performance,    prescription,    title    acquired    by    may    support 

suit    for,   678. 
Statute   of   Limitations.     See   Limitations,   Statutes   of. 
Superintendent  of  Street  and  Highways,  liability  of  for  their  tres- 
pass,  84,   85. 
negligence,   liability   of   for,   84. 
Supervisors.     See  Boards  of  Supervisors. 

Vendor's   Lien,    renewal    of,    purchase-money    note    prp'^ervps,    664. 
statutes   of  limitation   against   the    evidence   of   indebtedness   do 
not  release,   663. 

Ways,  private,  actions  for  obstruction  of,  319. 

private   along   a   river,   effect    upon    the   washing   away   of   land, 

325. 
private,    appurtennnt    to    one    tract    of   land    cannot   be    used    to 

reach   another,   327. 
private,  by  prescription,  rights  of  persons  entitled  to,   321. 
private,  change  in  the  lof-ation  of,  323,  324. 

private,   change  of  location  of,  assent   to,   when  implied   and  ir- 
revocable,   324. 
private,   change   of   location,   right   to   does   not   result   from   th« 

old    way   becoming   impassable,    354. 
private,  fences  and  gates  across,  land  owner  is  not   required   to 

maintain,   320. 
private,   fences   and   gates  across,  right   of   land   owii.^r   to   main- 
tain, 320. 
private,  fences,  right  of  the  owner  of  the  way  to  construct  and 

maintain,  329. 
private,  gates  at  termini,  right  of  land  owner  to  maintain,  321. 
private,   incidents  included   in,   318. 

private,  land  owner's  right  in  property  subject  to,  318,  319,  320. 
private,    land   owner's   right    to    locate,    322. 
private,    limitations    upon    the    right    to    use,    326,    327. 
private,  location   of   cannot  be   changed   without   the   consent   of 

all   the    parties    interested,    322. 
private,  location  of,  land  owner,  when  has  a  right  to  choose,  322. 
private,   obligation    to    repair,   328. 

private,  obligations   of   persons  whose  lands  are   subject   to,  322. 
private,   obstruction   of   by   the   land   owner,   when   creates   right 

to  use   adjoining  land,  324. 
private,  obstruction  of,  land  owner  has  no  right  to  create,  318. 
private,   obstructions   of,   right   to   remove,   327. 
private,  of  necessity,  limitations  upon  the  right  to  use,  326. 
private,   pasturage  '-f  stock  upon,  326. 
Am.  St.  Kep.,  Vol.  95—63 
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Ways,  private  purposes  lo  which  use  of  is  linrited,  325. 

private,  repairs   of,  grantor   is  not  required   to   make,   328. 

private,  repairs,  right  to  enter  to  make,  328. 

private,    right    of    land    owner    to    build    over,    319. 

private,  right  of  land  owner  to  cultivate  lands  subject  to,  319. 

private,  right  of  land  owner  to  locate,  322. 

private,  right  of  land  owner  to  maintain  fences  and  gates  across, 

320. 
private,  right  of  land   owner  to  use,  318. 
private,  right  to   construct  roadways  upon,  328. 
private,  right  to  deviate  from,  324. 
private,    subterranean,   right    of    the    parties    to,    319. 
private,    tenants,   when    have   the    right    to    use,    326. 
private   to   pass   over  land   is   restricted   to   lands   owned   by   the 

grantor   at   the   time   of  the   grant,   328. 
private    to  pass  to  one  tract  of  land  does  not  include  the  right 

to  use  to  reach  another  tract,  327. 
private,  width  of,  322. 
Wills,   devises,  mortgage   to   the   devisee   does  not   revoke,   369. 

devises,  revocation  of  by  the  conveyance  by  the  testator  of  the 

property  devised,  353,  364. 
evidence  by  parol  to  repel  the  presumption  of  the  ademption  of 

a    legacy   bequeathed   by,    354. 
legacies,  in  the  construction  of  the  courts  favor  general  legacies, 

369. 

See  Ademption  of  Legacies. 
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ACKNOWLEDGMENT. 

1.  CONVEYANCES— Acknowledgment— Evidence    of    Identity.— 

The  law  does  not  permit  an  officer  to  take  the  acknowledgment  of  a 
stranger  without  satisfactory  proof  of  his  identity,  and  it  is  pre- 
sumed that  the  officer  performed  his  duty.  (Utah)  Deseret  Nat. 
Bank  v.  Kidman,  856. 

2.  CONVEYANCES— Acknowledgment— Construction  of.— Only  a 
Substantial,  and  not  a  Strict,  Compliance  with  the  forms  set  out  in  the 
statute  for  certifying  acknowledgments  is  required,  and  every  such 
certificate  must  be  liberally  construed.  (Utah)  Deseret  Nat.  Bank 
V.  Kidman,  856. 

3.  CONVEYANCE  —Acknowledgment— Omission  of  the  Words 
"Personally  Known  to  M©."— A  certificate  as  follows:  "Personally 
appeared  before  mo  E.  A.  P.,  the  signer  of  the  above  instrument, 
who  duly  acknowledged  to  me,  that  he  executed  the  same,"  suffi- 
ciently affirms  the  identity  of  the  person  making  the  aeknowleilgment, 
and  is  not  void  for  omitting  the  words  "personally  known  to  me." 
(Utah)     Deseret  Nat.  Bank  v.^Kidman,  856. 

See  Chattel  Mortgages,  2;  Homesteads;  Mortgages,  1. 

ACTIONS. 

AN  ACTION  to  Compel  an  Adversary  to  Wage  His  Claim,  as 

provided  by  the  Idaho  statutes,  is  an  action  at  law,  triable  in  the  or- 
dinary course  of  law,  and  by  a  jury,  unless  waived.  (Idaho)  County 
of  Ada  V.  Bullen  Bridge   Co.,   180. 

See  Appearance. 

ADDITIONAL  SERVITUDE. 

See  Municipal   Corporations,  13,   14. 

ADEMPTION. 

See  Wills,  2. 
Note. 

Ademption  of  Legacies,  advancements  made  prior  to  the  execution  of 
the  will  are  not  within  the  rule  of,  352. 
advances  are  supposed  to  be  in  lieu  of  legacies,  344. 
assent  of  legatee  is  not  essential  to,  355. 
books  of  account  of  the  testator,  wheu  evidence  of,  355. 
burden  of  proving  that  a  gift  was  not  intended  as,  354. 
by  a  change  in  the  property  bequeathed  for  other  property,  359. 

360. 
by  a  change  in  the  property  by  act   of  law,  360. 

(995; 
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Ademption  of  Legacies  by  a  change  of  deposits  in  bank,  366. 

by  advancements  made   directly  by   the   testator,  346.  - 

by  advancements  not  made  directly  to  the  legatee,  346. 
by  an  essential  change  in  the  thing  bequeathed,  365. 

by  deposit  in  bank  of  the  subject  of  bequest,  366. 

by  gifts  on  the  marriage  of  the  legatee,  345. 

by  gifts  or  advances  sutisequently  mnde,  343. 

^y  gifts  to  the  husband  of  legatee,  346. 

by    the    collection    of    insurance    policies    bequeathed,    363. 

by  the  payment  of  a  mortgage  bequeathed,  363. 

by  the  release  of  a  debt  due  to  the  testator  from  the  legatee,  356. 

by  the  removal  of  goods  from  one  location  to  another,  367, 

by  the  renewal  of  a  lease,  368. 

by  the  sale  of  the  property  bequeathed  under   orders   of  lunacy, 
3G1. 

bv  the  sale  or  transfer  of  the  property  bequenthcd,  363,  364. 

by  the  sale  of  stock  or  bonds  bequeathed,  359,  360. 

by  the  unauthorized  investment  of  the  property  bequeathed,  361. 

codicils   confirming  wills   do   not  prevent   the   application   of   the 
rule   of,    370. 

debts  bequeathed,  ademption  by  payment,  357. 

defined,   343. 

demonstrative  legacies  are  not   subject   to   rule   of,   369. 

devises  of  real  property  are  not  subject  to,  352,  353. 

difference  between  and  advancements,  343. 

education,  money  advanced  for  is  not  deemed  to  be,  345. 

evidence,  what  sufficient  to  overcome  presumption  of,  355. 

grandchild  of  the  testator,  when  not  subject  to  the  presumption 
of,  350. 

imperfect  gifts  do  not  amount  to,  343. 

modes  of  when  the  legacies  are  specific,  363. 

natural  child  of  the  testator,  when  not  subject  to  the  presumption 
of,  350. 

parents,  who  deemed  to  stand  in  the  relation  of  within  the  mean- 
ing of,  349. 

parol  evadence  to  repel  presunr{)tion  of,  354. 

partial  or  pro  tanto,  353. 

presumption    of,    354. 

presumption  of,  what  evidence  will  overcome,  354,  355. 

proceeds  of  a  debt  bequeathed  are  not  adeemed  by  its  pavment, 
368. 

relationships  to  which  the  rule  of  is  applicable,  350. 

requisites  of,   348. 

residue,  bequests  of,  whether  subject  to  the  rule  of,  350. 

rule   of  applies  only  when  the  relation   of  parent   and   child  ex- 
ists,  349. 

rule  of  docs  not  apply  to  a  bequest  by  a  mother  to  her  child,  350. 

specific  legacies,  what  are  and  when  subject  to  the  rule  of,  356. 

strangers  when  made  legatees  are  not  subject  to  rules  of,  346. 

trifling  gifts  not  deemed  to  be,  345. 

where  the  legacy  is  given  for  a  specific  purpose,  which  is  not  ef- 
fected in  the  testator's  lifetime,  347. 

ADOPTION. 

ADOPTION— Parol  Evidence  to  Vary  Contract  of.— A  fon- 
tract  of  adoption  which  appears  on  its  face  to  fully  specify  the  duties 
of   the   child   and   of   the   persons   adopting  it,   cannot   be   varied    or 
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added  to  by  parol  evidence  to  the  effect  that  such  persons,  before 
the  contract  was  entered  into,  orally  agreed  to  leave  their  property 
to  the  child  on  their  death.  Such  parol  agreement,  assuming  it  to 
have  been  made,  merged  in  the  written  contract.  (N.  Y.)  Braut- 
imgham  v.  Huff,  545, 

ADVERSE  POSSESSION. 

See  Prescription. 

AFFIDAVITS. 

See  Attachments,  1;  Chattel  Mortgages,  2,  3. 

AGENCY. 

See  Principal  and  Agent. 

ALIENS. 

See    Death, 

ANIMALS, 

See  Commerce;   Constitutional  Law,, 8. 

ANNULMENT. 

See   Marriage,   12.       • 

APPEAL  AND  ERROR, 

1.  APPELLATE  PRACTICE.— Exceptions  not  Saved  in  the  court 
l.elow  cannot  b©  considered  on  appeal.  (Idaho)  Coffin  v.  Bradbury, 
37, 

2.  APPELLATE  PRACTICE,— Exceptions  which  fail  to  point  out 
any  specified  error  are  too  general  for  consideration  on  appeal.  (S, 
C.j     Xorman   v.  Southern   Ey.,   809, 

3.  APPELLATE  PRACTICE— Review  of  Errors,— The  appeal  of 
either  party  brings  up  only  the  errors  alleged  to  have  been  comnrit- 
ted  against  himself,     (Idaho)     Coffin  v,  Bradbury,  37. 

4.  APPELLATE  PRACTICE  —Trial  Verdict,— If  all  material 
issues  are  submitted  to  the  jury  and  instructions  not  excepted  to 
by  the  appellants,  neither  the  verdict  nor  the  order  overruling 
a  motion  for  a  new  trial  will  be  disturbed  on  appeal,  on  the 
ground  of  the  insufficiency  of  the  evidence,  if  there  is  substantial 
conflict  therein.     (Idaho)     Coffin  v.  Bradbury,  37. 

5.  APPELLATE  PRACTICE.— When  the  Findings  of  Fact  do  not 
Support  the  Judgment,  it  must  he  reversed.  (Utah)  Karren  v. 
Karren,  815. 

See  Judgments,   1. 

APPEARANCE. 

ACTIONS — Appearance. — A  party  who  appears  generally  by 
demurrer  is  estopped  to  subsequently  question  want  of  the  service 
of  process  upon  him.     (Idaho)     Willman  v,  Friedman,  59, 
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APPORTIONMENT  STATUTES. 

See   Constitutional  Law,   10-12. 

ASSAULT  AND  BATTERY. 

DAMAGES — Assault  and  Battery. — Evidence  of  a  prosecution 
and  acquittal  for  an  assault  and  battery  cannot  be  given  to  mitigate 
the  damages  in  a  civil  action  for  the  same  ofieiis'e.  (S.  0.)  Ed- 
wards  V.   Wessinger,   789. 

ATTACHMENT. 

1.  ATTACHMENT— Sufficiency  of  Affidavit.— If  the  statut-.-  h:.3 
not  in  terms  made  the  signing  of  an  affidavit  in  attachment  a  neces- 
sary incident  to  its  validity,  the  absence  of  the  signature  of  the 
affiant  does  not  invalidate  it,  especially  when  it  appears  therefronr 
that  he  was  duly  sworn  before  a  proper  officer  at  the  time  of  mak- 
ing the  affidavit.  (Idaho)  Simmons  Hardware  (Jo.  v.  Altuias  Con  . 
Co.,  66. 

2.  ATTACHMENT— Sufficiency  of  Undertaking.— If  the  words 
in  an  undertaking  in  attachment  are  not  sufficiently  explicit,  or,  if 
literally  construed,  would  be  nonsense,  the  bond  must  be  construed 
with  reference  to  the  intention  of  the  parties,  and  in  doing  this  it 
is  allowable  to  depart  from  the  letter  of  the  condition,  to  reject  in- 
sensible words,  and  to  supply  obvious  omissions  in  order  to  uphold 
the  bond.     (Idaho)     Simmons  Hardware  Co.  v.  Alturas  Com.  Co.,  66. 

3.  ATTACHMENT— Construction  of  Undertaking.— If  an  under- 
taking in  attachment  shows  a  conclusive  purpose  and  intention  to 
indemnify  the  defendant,  the  omission  or  insertion  of  unimportant 
words,  or  mere  clerical  errors,  will  not  vitiate  it.  (Idaho)  Sim- 
mons Hardware  Co.  v.  Alturas  Com.  Co.,  66. 

4.  ATTACHMENT— Officer- Capacity,  When  Need  not  be  Proved. 
Where,  for  the  purpose  of  excusing  a  failure  to  deliver  property, 
defendant  pleads  that  the  other  party  to  the  action  prevented  the 
delivery  by  causing  the  property  to  be  attached  by  one  T.,  a  con- 
stable, it  is  not  necessary  to  prove  either  that  he  was  such  con- 
stable or  that  he  had  authority  to  levy  the  writ.  (Or.)  La  Eollett 
V.  Mitchell,  780. 

5.  PLEADING— Party  Cannot  Take  Position  Inconsistent  With. 
Where  a  defendant  in  his  answer  alleges  that  a  writ  was  pla&ed  in 
the  hands  of  one  T.  as  constable,  and  that  he,  as  such,  under  de- 
fendant's direction,  levied  on  certain  property,  such  defendant  can- 
not claim  that  it  has  not  been  shown  that  T.  was  an  officer  authorized 
to  levy  such  writ.     (Or.)     La  Eollett  v.  Mitchell,   780. 

6.  OFFICER'S  RETURN,  When  not  Conclusive.— Where  the  al- 
legation of  the  iilaintiflf  that  certain  property  was  attaclied  is  made 
only  for  the  purpose  of  excusing  his  failure  to  deliver  it,  he  is  not 
bound  by  the  officer's  return  on  the  writ  as  to  the  amount  of  prop- 
erty levied  upon,  but  may  show  by  other  evidence  that  the  entire 
property  was  seized  by  the  officer  and  placed  in  the  possession  of 
a  keeper,  though  sucli  evidence  was  inconsistent  with  the  return  on 
the   writ.      (Or.)      La    Eollett    v.   Mitchell,    7S0. 

7.  ATTACHMENT-  Cross-complaint.— Damages  Claimed  by  Rea- 
son of  Wrongful  Attachment  are  proper  matter  for  cross-complaint 
in   the   original   action.      (Idaho)     Wilhnau    v.   Eriedman,   59. 

See  Exemptions;  Receivers. 
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ATTORNEY  AND  CLIENT. 

1.  ATTORNEY  AND  CLIENT.— An  attorney  is  more  than  a  mere 
agent  of  his  client.  He  is  also  an  officer  of  the  court,  and  within 
his  sphere  and  in  the  line  of  his  special  powers,  he  is  as  independent 
as  the  judge  of  the  court,  and  has  not  only  his  duties  and  obligations 
to  the  court  and  to  his  client,  but  he  has  rights  and  powers,  entirely 
different  from,  and  superior  to,  an  ordinary  agent.  (Idaho)  Cur- 
tis V.  Richards',  134. 

2.  ATTORNEY  AND  CLIENT— Change  of  Attorney— Right  to 
Compensation. — A  person  has  no  right  arbitrarily  to  change  his  at- 
torney without  paying  or  securing  fees  earned,  and  the  original  at- 
torney is  not  bound  to  consent  to  a  substitution,  or  deliver  papers 
upon  which  he  has  a  lien,  until  the  amount  of  his  just  demands  is 
ascertained  by  a  court  or  referee,  and  paid  or  secured.  (Idaho) 
Curtis  V.  Richards,  ]34. 

3.  ATTORNEY  AND  CLIENT— Forbidden  Contracts.— A  con- 
tract between  attorney  and  client  under  which  the  attorney  agrees 
to  prosecute  a  suit  for  a  certain  percentage  of  the  amount  recovered, 
and  the  client  agrees  not  to  enter  into  any  compromise  of  the  claim 
unless  such  attorney  is  present  and  directs  the  settlement,  is  void  as 
against  public  policy.      (Ind.)     Davis  v.  Chase,  294. 

See  Judgments,  1. 

BAIL. 

See   Recognizance. 

BANKRUPTCY. 

See   Property. 

BANKS  AND  BANKING. 

1.  A  BANK  IS  ANSWERABLE  for  the  Acts  of  Its  Cashier  done 
within  the  apparent,  though  not  within  the  real,  scope  of  his  agency. 
(X.   C.)     Havens   v.  Bank   of  Tarboro,   627. 

2.  BANKING.— A  Bank  Cashier  is  not  Acting  Within  the  Scope 
of  His  Employment  in  making  a  representation  respecting  the 
solvency  of  a  customer  in  response  to  an  inquiry  addressed  to  him 
by  one  considering  the  desirability  of  making  a  loan  to  such  cus- 
tomer.     (N.  Y.)      Taylor  v.   Commercial   Bank,  5G4. 

3.  BANKING— Cashier,  Authority  of,  When  a  Question  of  Law. 
Whether  a  particular  act  falls  within  the  general  power  of  a  cashier 
is  a  question  of  law  for  the  court  and  not  for  the  jury,  althouo-h  a 
question  of  fact  may  arise  when  it  is  claimed  that  the  acts  or  con- 
duct of  the  board  of  trustees  has  amounti^d  to  a  public  holding  out 
of  the  cashier  as  its  agent  to  perform  other  and  unusual  acts  for 
the  bank.     (X.  Y.)      Taylor  v.  Commercial  Bank,  .564. 

4.  BANKS  AND  BANKING— Checks— Collection.— If  a  check  is 
placed  in  a  bank  other  than  the  bank  upon  which  it  is  drawn  for 
cojlection,  it  is  the  duty  of  the  collecting  bank,  in  order  to  charge 
the  maker,  to  forward  it  in  proper  time  to  a  subagent,  selected  with 
due  care,  and  failing  in  such  duty,  the  collecting  bank  is  liable  for 
any  loss  resulting  therefrom.  (Mich.)  Carson,  Pirie,  Scott  &  Co. 
V.   Fincher,  449. 


1000  Index. 

5.  BANKS  AND  _  BANKING— Checks— Collection.— The  bank 
upon  which  a  check  is  drawn  is  not  a  suitable  subagent  for  its 
collection,  to  be  selected  by  the  bank  with  whom  the  check  has  been 
deposited  for  collection.  (Mich.)  (.Jarson,  Pirie,  Scott  &  Co.  v. 
Pincher,  449. 

C.  BANKS  AND  BANKING-Checks— Collection— Liability  of 
Maker  of  Check. — Even  though  a  bank  with  which  a  check  is  left 
for  collection  selects  an  improper  agent  to  collect  it,  the  drawer  is 
liable  if  he  had  no  funds  in  bank  to  pay  the  check  had  it  been  pre- 
sented in  proper  time,  or  if  the  bank  had  no  funds  to  pay  it,  and 
the  drawer  is  given  timely  notice  of  nonpayment.  (Mich.)  Car- 
son, Pirie,  Scott   &   Co.  v.  Fincher,   119. 

7.  BANKS  AND  BANKING— Collection-Liability  of  Drawer  of 
Check. — If  a  bank  with  which  a  check  is  left  for  collection  forwards 
it  by  mail  to  the  bank  iipon  which  it  is  drawn,  this  is  not  such  a 
presentation  of  the  check  as  will  charge  the  drawer,  provided  the 
check  would  have  been  paid  if  presented  in  proper  time  and  in  a 
proper  manner.     (Mich.)      Carson,  Pirie,  Scott  lit  Co.  v.  Fincher,  449. 

8,  BANKS  AND  BANKING— Collection  of  Checks— Fraud  of 
Drawer. — Knowledge  by  the  drawer  of  a  check  that  the  bank  upon 
which  it  is  drawn  is  not  strong  financially,  but  without  knowing 
that  it  would  not  be  paid  if  properly  presented  is  not  sufficient  to 
charge  him  with  fraud  in  drawing  the  check,  nor  estop  him  from 
setting  up  the  defense  of  want  of  timely  notice  of  nonpayment. 
(Mich.)     Carson,  Pirie.  Scott   &  Co.  v.  Fincher,  449. 

BARBERS. 

See  Constitutional  Law,  19-21. 

BENEFIT  SOCIETY. 

See  Insurance,  10. 

BICYCLES. 

See   Municipal   Corporations,    10-12. 

BILLS  AND  NOTES. 

1.  NEGOTIABLE  INSTRUMENTS.— Cashier's  Checks  are  not 
subject  to  countermand  like  ordinary  checks,  the  relations  of  the 
parties  to  a  cashier's  check  are  similar  to  those  of  the  parties  to 
a  negotiable  note  payable  on  demand.  (2s.  Dak.)  Drinkall  v. 
Movius    State   Bank,   693. 

2.  NOTE— Fraud  in  Obtaining  Signature.  — A  note  to  wliir-h  the 
maker's  signature  has  been  procured  by  false  representations  as 
to  the  character  of  the  paper,  he  being  ignorant  of  its  true  character, 
and  hnving  no  intention  to  sign  such  a  paper,  and  being  guilty  of 
no  negligence  in  doing  so,  is  void,  even  in  the  hands  of  a  bona 
fide  holder.      (Wis.)      Keller  v.  Bupi)old,  974. 

3.  NEGOTIABLE  INSTRUMENTS  —  Indorsement  —  Unlawful 
Consideration. — The  title  of  an  indorsee  of  a  negotiable  note  is  de- 
fective when  the  consideration  for  the  indorsement  is  unlawful,  or 
wh€re  such  indorsement  is  procured  by  illegal  means.  (N.  Dak.) 
Drinkall   v.  Movius  State   Bank,   693. 

4.  NEGOTIABLE  INSTRUMENTS  —  Indorsement  —  Gambling 
Consideration. — Indorsement  and  delivery  of  a  negotiable  instrument 
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hy  the  payee  to  a  gambler  in  payment  of  a  gambling  debt  does 
not  make  the  latter  a  holder  for  value  in  due  course  of  business, 
and  his  title  so  acquired  is  defective  where  gambling  is  prohibited 
by  statute.     (N.  Dak.)     Drinkall  v.  Movius  State  Bank,  693. 

5.  NEGOTIABLE  INSTRUMENTS— Payment  as  Discharge.— 
Payment  of  a  negotiable  instrument  to  effect  a  discharge  must  be 
iriade  to  the  rightful  holder  or  his  authorized  agent,  and  generally 
payment  to  one  who  holds  under  a  blank  indorsement  is  valid  as 
against  other  jiarties,  if  made  in  good  faith  and  in  ignorance  of  all 
facts  impairing  the  holder's  title.  (X.  Dak.)  Drinkall  v.  Movius 
State  Bank,  693. 

6.  NEGOTIABLE  INSTRUMENTS— Illegal  Consideration  for  In- 
dorsement— Notice. — If  an  indorsement  of  a  negotiable  instrumenb 
is  for  an  illegal  consideration,  such  as  a  gambling  debt,  payment 
made  to  the  indorsee  after  notice  of  that  fact  is  no  defense  against 
the   indorser.     (X.   Dtik.)     Drinkall   v.  Alovius   State  Bank,   693. 

7.  NEGOTIABLE  INSTRUMENTS— Payment  After  Notice  of 
Defective  Title. — Payment  of  a  negotiable  instrument  by  the  maker 
to  one  who  claims  to  be  a  bona  fide  holder,  is  not  sufficient  to 
protect  the  former  aginst  the  claim  of  the  real  owner,  when  made 
after  notice  of  defective  title  in  the  holder.  (N.  Dak.)  Drinkall 
V.  Movius  State  Bank,  693. 

8.  LIMITATION  OF  ACTIONS— Joint  Debtors— Renewal  Note. 
The  giving  of  a  renewal  note  by  a  joint  maker  does  not  keep  the 
debt  alive   as  to  comaker.     (Mich.)     Koons  v.    Vauconsant,  438. 

9.  LIMITATION  OF  ACTIONS— Joint  Debtors— Renewal  Note- 
Fraud. — The  giving  of  a  renewal  note  by  a  joint  maker  and  his  sign^ 
ing  of  the  comaker's  name  thereto  without  authority,  thereby  mis- 
leading the  payor  does  not  work  an  estoppel  against  such  comaker 
not  signing,  nor  keep  the  debt  alive  as  to  him.  (Mich.)  Koons  v» 
Vauconsant,  438. 

Note. 

Boards  of  Supervisors,  highways,  duties  of  respecting,  81. 

liability  of  for  errors  of  judgment,  81,  82. 

liability  of  for  judicial  acts,  83,  84. 

liability  of  for  negligence  in  maintaining  public  highways,  81. 

liability  of  for  nonperformance  of  official  duties,  80. 

liability  of  in  the  discharge  of  their  legislative  functions,  84. 

BONDS. 

See  Principal   and  Surety 

BRIDGES. 

See  Counties. 

BUILDING   AND   LOAN   ASSOCIATIONS. 

1.  BUILDING  AND  LOAN  ASSOCIATIONS.— Usury^Laws  have 
no  application  to  a  domestic  building  and  loan  association  dealing 
only  with  its  own  members.  (Miss.)  People's  Building  etc.  Assn. 
V.  McPhilamy,  454. 

2.  BUILDING  AND  LOAN  ASSOCIATIONS— Liquidation- 
Accounting — Solvency.— If  a  building  and  loan  association  goes 
into  voluntaiy  liquidation  prematurely,  the  method  of  accounting 
is  the  same  whether  it  is  solvent  or  insolvent.  (Miss.)  People's. 
Building   etc.    Assn.    v.    McPhilamy,   454. 
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3.  BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
liers— Credit  for  Dues.— In  settling  the  affairs  of  a  building  and 
loan  association  the  borrowing  members  are  not  entitled  to  credit 
for  sums  paid  by  them  as  dues  on  their  stock,  (Miss.)  People's 
Building   etc.   Assn.   v.   McPhilamy,   454. 

4.  BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
l3ers — Dual  Capacity. — A  borrowing  member  of  a  building  and  loan 
association  occupies  a  dual  relation  thereto.  In  his  capacity  as 
borrower  he  is  its  debtor.  In  his  capacity  as  shareholder  he  is 
a  member  of  the  association.  (Miss.)  People's  Building  etc.  Assn. 
V.  McPhilamy,  454. 

5.  BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers— Payment  by. — What  a  borrowing  member  of  a  building  and 
loan  association  pays  as  stock  dues,  he  pays  in  his  capacity  as  a 
shareholder,  and  what  he  pays  as  interest  he  pays  in  his  character 
of  debtor  on  his  loan.  (Miss.)  People's  Buildmg  etc.  Assn.  v.  Mc- 
Philamy, 454. 

6.  BUILDING  AND  LOAN  ASSOCIATIONS— Borrowing  Mem- 
bers.— Insolvency  of  a  building  and  loan  association  does  not  re- 
lease a  borrowing  member.  He  remains  liable  to  his  just  propor- 
tion of  all  losses  and  expenses.  (Miss.)  People's  Building  etc.  Assu. 
V.  McPhilamy,  454. 

7.  BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Lia- 
bility of  Borrowing  Members.— Upon  the  insolvency  of  a  building 
and  loan  association,  a  borrowing  member  must  pay  up  his  loan, 
less  credits  to  which  he  may  be  entitled,  at  once  in  a  lump  sum 
with  legal  interest.  (Miss.)  People's  Building  etc.  Assn.  v.  Mc- 
Philamy, 454. 

8.  BUILDING  AND  LOAN  ASSOCIATIONS  —  Insolvency — 
Abrogation  of  Contracts. — If  a  building  and  loan  association  goes 
into  insolvency  or  premature  liquidation  its  contracts  are  thereby 
abrogateid  only  so  far  as  they  are  executory.  (Miss.)  People's 
Building   etc.   Assn.   v.   McPhilamy,  454. 

9.  BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Lia- 
bility of  Borrowing  Member  as  Stockholder.— A  borrowing  member 
of  a  building  and  loan  association  after  its  insolvency,  in  his  ca- 
pacity of  shareholder,  is  liable  for  the  payment  of  his  just  pro 
rata  of  the  expenses  and  losses  of  the  association,  including  receiv- 
ers' commissions,  court  costs,  etc.  (Miss.)  People's  Building,  etc. 
Assn.  V.  McPhilamy,  454. 

10.  BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Bor- 
rowing Members — Credits  for  Stock. — Upon  the  settlement  of  the 
affairs  of  an  insolvent  building  and  loan  association  a  borrowing 
member  is  entitled  to  have  whatever  his  shares  of  stock  prove  to 
be  intrinsically  worth  credited  on  his  loan,  and  if  a  reasonably  cer- 
tain estimate  of  wliat  his  stock  is  worth,  not  exceeding  its  true 
value,  can  be  made  prior  to  the  final  settlement,  the  court  may 
then  credit  such  estimated  value  as  payment  on  his  debt.  Whether 
this  shall  be  done  prior  to  final  settlement  rests  in  the  sound  dis- 
cretion of  the  court.  (Miss.)  People's  Building  etc.  Assn.  v.  Mc- 
Philamy, 454. 

11.  BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency— Lia- 
bility of  Borrowing  Members.— Ui)on  the  insolvency  of  ti  building 
and  loan  association  a  borrowing  meniher  cannot  claim  credit  for 
dues  paid,  but  must  pay  his  whole  debt  to  the  association  and  their 
share  in  the  assets  pro  rata  with  the  other  members.  (Miss.) 
People's  Building  etc.   Assn.   v.   McPliilamy,  454. 
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12.  BUILDING  AND  LOAN  ASSOCIATIONS— Insolvency  Pro- 
cedure—Borrowing members  of  an  insolvent  building  and  loan  as- 
sociation cannot  increase  their  rights  against,  or  diminish  their  lia- 
bilities to  it,  by  bringing  suits  against  it  which  are  not  administrative 
in  their  character.  (Miss.)  People's  Building  etc.  Assn.  v.  Mc- 
Philamy,  454. 

Note. 

Building  Regulations,  conditions  respecting  in  conveyances,  219,  220. 

CANCELLATION  OF  INSTRUMENTS. 

1.  CANCELLATION  OF  INSTRUMENTS.— A  Court  of  Equity 
Will  not  Interfere  to  decree  the  cancellation  of  a  written  instrument, 
unless  some  special  circumstance  is  shown  to  exist,  establishing  the 
necessity  of  a  resort  to  equity  to  prevent  irreparable  injury.  (Idaho) 
County  of  Ada  v.  Bullen  Bridge  Co.,  180. 

2.  CANCELLATION  OF  COUNTY  WARRANTS.— If  an  Adequate 
Legal  Remedy  exists,  cither  affirmative  or  defensive,  a  suit  cannot  be 
maintained  to  cancel  county  warrants  alleged  to  have  been  illegally 
issued.     (Idaho)     County  of  Ada  v,  BuUeu  Bridge   Co.,   180. 

CARRIERS. 

1.  RAILROADS— Round-trip  Return  Tickets— Rights  Under.— 
The  purchaser  of  a  round-trip  return  railroad  ticket,  good  only  on 
the  day  of  its  issuance,  is  entitled  to  return  on  the  only  train 
running  that  day,  although  it  is  not  scheduled  to  stop  at  the  station 
where  the  ticket  is  sold.  His  expulsion  from  such  train  is  wrong- 
ful and  he  is  entitled  to  recover  punitory  damages  therefor.  (Miss.) 
Illinois  Central  K.  E.  Co.  v.  Harris,  466. 

2.  RAILROADS— Rights  of  Ticket  Holder— Statements  of  Rail- 
toad  Employes. — Conversations  between  a  railroad  ticket  agent, 
and  the  purchaser  of  a  railroad  ticket,  or  between  a  raiircad 
flagman  and  such  purchaser,  cannot  deprive  the  latter  of  his  rights 
under  the  terms  of  the  ticket.  (Miss.)  Illinois  Central  K.  E.  Co.  v. 
Harris,  466. 

3.  RAILWAY  COMPANIES.— Where  There  is  no  Lawful  Con- 
tract of  Passage,  the  only  right  which  a  person  on  a  train  can  claim 
against  a  railway  corporation  is  that  it  shall  not  willfully  or  wantonly 
injure  him.     (N.   C.)     McNeill   v.  Durham   etc.   E.   E.   Co.,   641. 

4.  RAILWAY  CORPORATION— Liability  to  One  Riding  on  a 
Pass  Prohibited  by  Statute. — An  editor  of  a  newspaper  riding  on  a 
free  pass,  the  issuing  of  which  is  forbidden  by  statute,  cannot  re- 
cover of  the  railway  corporation  for  injuries  to  him  due  to  the  neg- 
ligence of  its  employes.  He  and  the  corporation  are  in  pari  delicto, 
and  the  courts  will  leave  them  to  settle  their  own  controversy  over 
damages  for  the  breach  of  a  contract  forbidden  by  law.  (N.  C.) 
McNeill  V.  Durham  etc.  B,  E.  Co.,  641. 

5.  RAILROADS— Limitations  on  Tickets.— A  railroad  passenger 
paying  full  fare  for  his  ticket  is  not  bound  by  limitations  printed 
thereon,  unless  he  has  notice  thereof  and  has  assented  thereto.  (S. 
C.)     Norman   v.    Southern   Ey.,   809. 

6.  RAILROADS — Expulsion  of  Passenger — Damages— Question 
for  Jury. — Whether  the  act  of  a  conductor  in  ejecting  a  passen- 
ger from  his  train  is  such  as  to  entitle  him  to  punitive  damages 
is  a  question  for  the  jury  under  a  complaint  whose  allegations  are 
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appropriate  to  an  action  for  such  damages.  (S.  C.)  Norman  v. 
Southern  Ry,,  809. 

7.  A  RAILROAD  COMPANY  is  Liable  for  tlie  Death  of  a  Tres- 
passer on  its  train  due  to  the  reckless  or  wanton  conduct  of  its  em- 
ployes, or  gross  negligence  amounting  to  willfulness.  (111.)  Illinois 
Central   E.  B.   Co.    v.   Lei n or,   266. 

S.  RAILROADS.— An  Attempt  to  Step  upon  a  Moving  Train  in 
compliance  with  the  advice  or  direction  of  the  conductor  cannot 
be  declared,  as  a  matter  of  law,  to  be  negligence  that  will  bar  a 
recovery  for  injuries  sustained,  unless  the  danger  is  so  open  and 
obvious  that  only  a  reckless  man  would  encounter  it.  (111.)  Chicago 
etc.  E.  R.  Co.  v.  Gore,  224.- 

9.  RAILROADS.— Every  Attempt  to  Board  a  Train  in  Motion  is 
not,  per  sc,  contributory  negligence.  Whether  or  not  it  is,  is  a 
question  of  fact  to  be  determined  in  view  of  all  the  attendant  and 
surrounding  circumstances.  (111.)  Chicago  etc.  E.  E.  Co.  v.  Gore, 
224. 

10.  RAILROADS.— It  is  Within  the  Scope  of  a  Conductor's  Duty 
to  advise  and  direct  passengers  in  the  matter  of  boarding  trains  and 
in  getting  off  at  stations  to  secure  their  baggage  to  be  rechecked. 
(111.)     Chicago   etc.  E.  E.   Co.  v.   Gore,  224. 

11.  RAILROADS— Boarding  Train  in  Motion— Evidence.— A  con- 
versation between  the  conductor  and  a  passenger  with  reference 
to  the  course  to  be  pursued  by  the  latter  in  getting  off  the  train 
at  a  station  to  have  his  baggage  rechecked  is  admissible  as  evidence 
in  an  action  for  injuries  sustained  by  him  while  trying  to  reboard 
the  moving  train.     (lH.)      Chicago  etc.  E.  E.  Co.  v.  Gore,  224. 

12.  RAILROADS— Boarding  Train  in  Motion.— Testimony  by  one 
injured  in  attempting  to  board  a  moving  train  that  he  heard  the 
words,  "Hurry  up!  Get  on  there!"  is  admissible,  although  he  is 
unable  to  say  they  were  spoken  by  the  conductor,  if  such  fact  is 
shown  bv  other  testimony.  (lH.)  Chicago  etc.  E.  E.  Co.  v  Gore, 
224. 

13.  RAILROADS— Boarding  Train  in  Motion  on  Conductor's  Ad- 
vice.— The  fact  that  a  person  injured  in  boarding  a  moving  train 
acted  upon  the  suggestion,  advice,  or  direction  of  the  conductor 
is  competent  as  tending  to  prove  that  he  exercised  reasonable  care. 
(111.)      Chicago  etc.  R.   E.   Co.  v.   Gore,  224. 

14.  RAILROADS— Boarding  Train  in  Motion.— A  Special  Interrog- 
atory, Did  the  plaintiff  attempt  to  board  the  train  of  the  defendant 
after  it  was  in  motion,  and  if  so,  was  such  attempt  the  cause  of 
the  injury  to  the  plaintiff?"  should  be  modified  by  inserting  tho 
word  '"'proximate"  before  the  word  "cause."  (111.)  Chicago  etc. 
E.  E.  Co.  V.  Gore,  224. 

CASHIERS. 
See  Banks  and  Banking,  1-3;  Bills  and  Notes,  1. 

CERTIFICATES  OF  STOCK. 

See  Corporations. 

CHATTEL  MORTGAGES. 

1.     A  CHATTEL  MORTGAGE  is  Good    Against    the    Mortgagor, 

though  not  in  the  form,  nor  accompanied  by  the  affidavit,  required 
by  the  statute  and  not  filed  for  record.  (Utah)  Deseret  Nat.  Bank 
V.  Kidman,  856. 
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2.  CHATTEL  MORTGAGES.— The  Acknowledgment  and  Afada- 
vit  Annexed  to  a  Chattel  Mortgage  May  "be  Read  Together  for  the 

purpose  of  showing  that  the  party  signing  the  mortgage  is  the  same 
person  who  acknowledged  its  execution.  (Utah)  Deseret  Nat,  Bank 
V.   Kidman,   856. 

3.  CHATTEL  MORTGAGE— Affidavit  Omitting  the  Word  "De- 
fraud."— Though  the  statute  requires  a  mortgage  to  be  accompanied 
by  an  affidavit  that  it  is  made  in  good  faith  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors,  an  affidavit  declaring  that  tiie 
mortgage  is  made  in  good  faith  to  secure  the  amount  and  debt 
therein  specified,  and  without  any  design  to  hinder  or  delay  the  cred- 
itors of  the  mortgagor  is  sufficient.  (Utah)  Deseret  Nat.  Bank  v. 
Kidman,  856. 

4.  CHATTEL  MORTGAGES— Priority.— If  a  purchase  of  chat- 
tels and  the  giving  of  a  mortgage  thereon  for  the  purchase  price 
are  concurrent  and  constitute  a  single  transaction,  such  mortgage 
takes  precedence  over  a  prior  chattel  mortgage  covering  the  pur- 
chaser's after-acquired  property.  (Mich.)  Hammcl  v.  First  Nat. 
Bank  of  Hancock,  431. 

5.  CHATTEL  MORTGAGES  —  Foreclosure  —  Process.— The  affi- 
davit and  notice  for  the  foreclosure  of  a  chattel  mortgage  required 
by  statute  is  process,  and  protects  the  sheriff  in  the  execution 
thereof,  the  same  as  he  is  protected  under  the  service  of  execution 
noon  a  judgment.  (Idaho)  Blumaur-Frank  Dx'ug  Co.  v.  Branstetter. 
151. 

fi.  CHATTEL  MORTGAGES— Foreclosure— Duties  and  Liabilities 
of  Officer. — Upon  receipt  of  an  affidavit  and  notice  for  the  foreclosure 
of  a  chattel  mortgage,  the  sheriff  must  proceed  to  execute  such  pro- 
cess by  levying  upon  the  propertj^  described  therein,  and  after  such 
levy  and  taking  the  property  into  his  possession,  he  must  give  notice 
and  sell  it  as  directed  by  statute,  although  an  attachnrent  or  execu- 
tion of  a  judgment  creditor  is  placed  in  his  hands  after  such  levy. 
He  is  not  called  upon  to  determine  the  validity  of  such  chattel  mort- 
gage and  auch  affidavit  and  notice,  fair  upon  their  face,  is  process 
sufficient  to  protect  him  under  his  levy.  (Idaho)  Blumaur-Frank 
Drug  Co.  V.  Branstetter,  151. 

See  Execution. 

CHECKS. 

Bee  Banks  and  Banking,  4-8;  Bills  and  Notes,  1. 

Note. 

Clerks  of  Court,  approving  bonds,  liability  for  negligence  and  other 
misconduct  in,  93,  94. 

contributory   negligence   as   a   defense   in   actions   against,   95. 

defenses  of  in  actions  for  negligence  or  other  misconduct,  94,  95. 

illegal  fees,  liability  for  taking,  91,  92. 

liability  of  for   failure  to  docket   cases,  89. 

liability  of  for  failure  to  enter  judgments,  90. 

liability  of  for  failure  to  issue,  or  for  mistake  in  issuing,  execu- 
tions,  90,   91. 

liability   of  for  negligence   causing  the  loss   of   the   right  to   ap- 
peal,  91. 

liability  of  for  negligence  in  approving  bonds,  93,  94. 

liability  of  for  negligence  in  indexing  documents,  96. 

liability  of  for  refusal  to  pay  out  moneys,  92. 
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Clerks  of  Court,  liability  of  for  talcing  illegal  fees,  91,  92. 

liability  of,  how  far  affected  by  orders  of  vourts,  95. 

pleadings  in  actions  for  negligence,  94. 
Collateral  Securities,  statutes  of  limitation  against  the  debt  secured 
do  not  release,  662. 

COLLECTIONS. 

See   Banks  and  Banking,  4-8. 

COMMERCE. 

INTERSTATE  COMMERCE— Inspection  of  Sheep.— A  statute 
making  it  unlawful  to  bring  sheep  into  the  state  without  having 
them  inspected  and  dipped  is  repugnant  to  the  commerce  clause  of 
the  federal  constitution.     (Idaho)     State  v.  Duckworth,  199. 

COMPOUND  INTEREST. 

See  Usury. 

COMPOUNDING  FELONY. 

See  Mortgages,  3. 

CONDITIONS. 

See  Conveyances;   Deeds. 

CONFLICT  OF  LAWS. 

See   Covenants,   2;   Death;    Deeds,   5;    Usury,   2. 

Xote. 

Conflict  of  Laws    concerning  the  limitation  of  actions,  the  law  of  the 
forum  prevails,  660. 

Constables.     See  Sheriffs. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTION— Amendment  of.— The  "Majority  of  the 
Electors"  referred  to  in  a  constitution  as  requisite  to  the  rHliiica- 
tion  of  an  amendment  thereto,  means  the  majority  of  the  electors 
voting  upon  the  question  of  amendment,  and  not  a  majority  of  all 
the  electors  of  the  state  or  of  those  voting  at  the  election,  (Idaho) 
Green  v.  State  Board   of  Canvassers,  169. 

2.  CONSTITUTIONAL  LAW— Police  Power.— An  act  which  the 
constitution  clearly  prohibits  is  beyond  the  power  of  the  legislature, 
however  proper  it  might  be  as  a  police  regulation,  but  for  sucb  pro- 
hilition.      (Wis.)      State  v.  Froehlich,  894. 

3.  CONSTITUTIONAL  LAW.  — Courts  will  not  decide  constitu- 
tional questions  when  they  can  perceive  another  ground  upon  which 
to  proi)erly  rest  their  decision.      (Ind.)      Hart  v.  Smith,  280. 

4.  CONSTITUTIONAL  LAW.— The  Presumptions  are  in  Favor  of 
the  constitutionality  of  a  statute,  and,  unless  the  courts  can  clearly 
see  that  the  legislature  has  erred,  the  act  must  stand.  (Utah)  State 
V.   Soplicr,   845. 
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5.  CONSTITUTIONAL  LAW— Statute  Void  in  Part.— If  an  uu- 

constitutional  section  in  a  statute  is  of  such  import  that  its  elimina- 
tion would  cause  a  result  not  contemplated  or  desired  by  the  legisla- 
ture, the  entire  statute  is  unconstitutional.  (IH.)  Mathews  v. 
People,  241. 

5a.  CONSTITUTIONAL  LAW— Statutes  Invalid  in  Part.— If  the 
purpose  of  a  statute  is  to  accomplisn  a  single  object  only,  and  son'O 
of  its  provisions  are  void,  the  wuole  must  lail,  unless  sulhcient  valid 
portions  remain  to  effect  the  object  without  such  invalid  portions, 
and  if  the  valid  and  invalid  portions  are  so  mutually  connected  with 
and  dependent  on  one  another,  as  contlitions,  considerations,  or  com- 
pensations, as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and,  if  all  could  not  be  carried  into  effect,  the  legis- 
lature would  not  have  passed  the  residue  independently;  the  whole 
act  must  bo  declared  void.     (Idaho)     Balkutiue  v.   Willey,  17. 

6.  CONSTITUTIONAL  LAW— Severance  of  Statutes.— Whenever 
the  court  finds  on  the  face  of  a  statute  a  number  of  different  pro- 
visions, some  constitutional  and  some  not,  it  may  sever  them  if 
they  are  not  interdependent,  striking  out  the  unconstitutional  pro- 
visions and  allowing  the  valid  ones  to  stand.  This  is  what  is  meant 
by  the  severance  of  a  statute;  but  whenever  a  court,  in  order  to 
uphold  the  constitutionality  of  a  statute,  has  to  interpolate  therein 
provisions  not  put  there  by  the  legislature,  this  is  no  case  of  sev- 
erance nor  a  proper  limitation  of  the  provisions  which  are  in  the 
statute  by  judicial  construction.  Such  action  is  nothing  less  than 
pure  judicial  legislation,  and  this  cannot  be  defensible.  (Miss.)  Bal- 
lard   V.    Mississippi   Cotton    Oil    Co.,   476. 

7.  CONSTITUTIONAL  LAW— Special  Legislation.— If  a  statute 
does  not  relate  to  persons  or  things  as  a  class,  but  to  particular  per- 
sons or  things  of  a  class,  it  is  a  special  as  distinguished  from  a 
general  law.     (HI.)     JSIathcws  v.  People,  241. 

8.  CONSTITUTIONAL  LAW— Inspection  of  Sheep.— A  statute 
which  requires  that  all  sheep  brought  into  the  state  shall  be  dipped, 
and  if  unsound,  dipped  twice,  while  sound  sheep  within  the  state, 
need  not  be  dipped,  and  diseased  sheep  need  only  be  quarantined  and 
"spot  or  hand  dressed,"  unjustly  discriminates  against  outside  sheep, 
and  contravenes  the  provision  of  the  federal  constitution  that  the 
citizens  of  each  shall  be  entitled  to  all  the  privileges  of  citizens  of 
the  several  states.     (Idaho)     State  v.   Duckworth,  199. 

9.  CONSTITUTIONAL  LAW— Appropriation  for  Salaries.— The 
section  of  the  Illinois  statute  creating  a  free  employment  agency, 
which  provides  for  the  salaries  of  the  officers  and  clerks  of  the 
institution,  violates  the  constitutional  provision  that  bills  making 
appropriations  for  salaries  shall  contain  no  provision  on  any  other 
subject.     (111.)     Mathews  v.  People,  243. 

10.  CONSTITUTIONAL  LAW— Apportionment  Statutes.— The 
legislature  is  prohibited  from  enacting  an  apportionment  law  which 
does  not  give  to  the  people  of  one  county  substantially  equal  repre- 
sentation to  that  given  each  other  county  in  the  state,  based  either 
upon  the  entire  or  voting  population  or  upon  some  other  just  and  fair 
basis.     (Idaho)     Ballentine  v.   Willey,  17. 

11.  CONSTITUTIONAL  LAW— Apportionment  Statute.— A  legis- 
lative apportionnrent  act  which  fails  to  provide  representation  for 
two  existing  counties  and  provides  representation  for  two  counties 
having  no  existence  is  unconstitutional  and  void.  (Idaho)  Ballen- 
tine V.  Willey,  17. 
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12,  CONSTITUTIONAL  LAW— Apportionment  Statutes.— An  ap- 
portionment law  which  seeks  to  give  proper  representation  to  every 
part  of  the  state  must  necessarily  be  an  entirety,  the  one  part  com- 
pensating the  other,  and  the  various  parts  thereof  mutually  depend- 
ent upon  one  another.  Hence,  if  some  of  its  provisions  are  void,  the 
whole  must  fail,  unless  sufficient  remains  to  carry  into  effect  the  ob- 
ject of  the  statute  without  the  aid  of  the  void  parts.  (Idaho)  Bal- 
lentine  v.  Willey,  17. 

13.  CONSTITUTIONAL  LAW— Employer's  Liability  Act— Spe- 
cial Legislation. — A  statute  providing  that  every  employe  of  any 
corporation  shall  have  the  same  rights  and  remedies  for  an  iujuj-y 
suffered  by  him  from  an  act  or  omission  of  the  corporation  or  its 
employes  as  are  allowed  by  law  to  other  persons  not  employes, 
where  the  injury  results  from  the  negligence  of  a  superior  agent 
or  officer,  or  of  a  person  having  the  right  to  direct  or  control  the 
services  of  the  person  injured,  and  also  when  the  injury  results 
from  the  negligence  of  a  fellow-servant,  and  that  knowledge  of 
defective  appliances  by  the  person  injured  shall  constitute  no  de- 
fense and  that  the  provisions  of  the  statute  shall  not  be  waived 
by  contract,  is  imconstitutional,  because  it  imposes  restrictions  on 
all  corporations  without  reference  to  any  difference  arising  out  of  the 
nature  of  their  business,  which  are  not  imposed  upon  natural  per- 
sons, and  thus  denies  to  corporations  the  equal  protection  of  the 
laws.     (Miss.)     Ballard  v.  Mississippi  Cotton  Oil  Co.,  476. 

14.  CONSTITUTIONAL  LAW.— An  Employer  Whose  Workmen 
have  left  him  and  gone  on  a  strike  is  entitled  to  contract  with  other 
workmen  to  fill  the  places  of  those  who  have  left.  (111.)  Mathews 
V.  People,  :J41. 

15.  CONSTITUTIONAL  LAW— Labor.— The  Privilege  of  Con- 
tracting is  both  a  liberty,  and  a  property  right.  Liberty  includes 
the  right  to  make  and  enforce  contracts,  because  such  right  is  in- 
cluded in  the  right  to  acquire  property.  Labor  is  property,  (HI,) 
Mathews  v.  People,  241, 

16.  CONSTITUTIONAL  LAW.— A  Statute  Creating  a  Free  Em- 
ployment Agency,  which  prohibits  the  furnishing  of  workmen  or  lists 
of  workmen  to  employers  whose  men  are  out  on  a  strike  or  are  locked 
out,  is  unconstitutional.     (HI.)     Mathews  v.  People,  241. 

17.  CONSTITUTIONAL  LAW— Class  Legislation.  —  A  statute  pro- 
hibiting the  issuing  by  merchants  of  tokens  otherwise  than  in  lawful 
money,  in  payment  for  the  assignment  or  transfer  of  wages  earned 
or  unearned  liy  any  employe  or  laborer  in  any  coal  mine,  and  making 
tokens  issued  in  violation  of  such  statute,  in  the  hands  of  any  owner, 
immediately  due  and  payable  in  lawful  money  to  the  extent  of  the 
wages  assigned,  is  unconstitutional  as  conferring  on  a  class  of  citi- 
zens special  privileges  and  immunities,  and  as  being  class  legisla- 
tion  against  another  class  of  citizens.      (Ind.)      Dixon  v.  Poe,  309. 

18.  SUNDAY  LAWS.  — A  law  generally  prohibiting  the  transaction 
•of  business  on  Sundav  is  constitutional.  (Utah)  State  v.  Sopher, 
845. 

19.  SUNDAY  LAWS  Exempting  Certain  Businesses.  — A  statute 
prohibiting  the  keeping  open  on  Sunday  of  any  place  of  business  for 
the  purpose  of  transacting  business  therein  but  exempting  from  its 
operation  hotels,  boarding-liouses,  baths,  restaurants,  livery-stables, 
and  retail  drugstores,  for  the  legitimate  business  of  eacii,  and  such 
numufacturing  establishments  as  are  usually  kept  in  constant  opera- 
tion, is  cf.nstitutional,  and  under  it  a  barber  may  be  convicted  of 
keeping  his  shop  open  for  business  on  Sunday,  (Utah)  State  v. 
■Soplier,  S4.3. 
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20.  SUNDAY  LAWS— Acts  of  Necessity.— The  Keeping  Open  of  a 
Barber-shop  on  Sunday  and  the  shaving  of  a  customer  therein  are 
not  acts  of  necessity  and  hence  may  be  prohibited  by  statute.  (Utah) 
State  V.  Sopher,  845. 

21.  SUNDAY  LAWS— Arbitrary  Classification.— The  fact  that  a 
Sunday  law  exempts  from  its  provisions  hotels,  boarding-houses, 
baths,  restaurants,  livery-stables,  retail  drugstores,  and  such  manu- 
facturing establishments  as  are  usually  kept  in  constant  operation, 
does  not  show  that  an  arbitrary  classification  has  been  adopted. 
(Utah)     State  v.  Sopher,  845. 

22.  CONSTITUTIONAL  LAW  —Log  Liens- Purchaser's  Liability. 
A  statute  declaring  that  any  person  who  buys  an  interest  in  property 
upon  which  a  log  lien  is  claimed,  and  uses  or  so  disposes  of  the 
property  that  the  lien  cannot  be  enforced,  renders  himself  liable  for 
the  entire  debt  due  the  lien  claimant,  is  unconstitutional.  (Wis.) 
Eogers-Euger   Co.  v.   Murray,   901. 

23.  CONSTITUTIONAL  LAW— Impairment  of  Obligation.— An 
act  which  in  any  degree,  no  matter  how  slightly,  modifies  the  obliga- 
tion of  a  contract,  by  attempting  to  relieve  one  party  from  any  duty 
by  the  contract  assumed,  is  repugnant  to  the  constitutional  prohibi- 
tion against  the  impairment  of  the  obligation  of  contracts.  (Wis.) 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  870. 

24.  CONSTITUTIONAL  LAW— Impairment  of  Obligation.— If 
neither  party  is  relieved  from  performing  anything  of  that  which 
he  obliged  himself  to  do,  the  obligations  of  the  contract  are  not  im- 
paired; but,  if  he  is  absolved  from  performing  any  of  those  things, 
such  obligations  are  impaired,  whether  the  absolution  is  accomplished 
directly  and  expressly,  or  indirectly  and  only  as  a  result  of  some 
modifications  of  the  legal  proceedings  for  enforcement.  (^Wis.) 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  870. 

25.  CONSTITUTIONAL  LAW— Impairment  of  Obligation.- A 
variance  of  policy  as  to  liberality  of  amendment  in  judicial  proceed- 
ing cannot  be  said  to  impair  the  obligation  of  contracts.  (Wis.) 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  870. 

27.  CONSTITUTIONAL  LAW— Impairment  of  Obligations.— 
The  requirement  of  certain  new  steps  for  the  enforcement  of  a  de- 
mand, incidentally  resulting  in  a  reasonable  delay,  does  not  work  an 
impairment  of  the  obligation  of  contracts.  (Wis.;  Oshkosh  \vaier- 
works  Co.  V.  City  of  Oshkosh,  870. 

28.  CONSTITUTIONAL  LAW.— It  is  not  an  Impairment  of  the 
Obligation  of  a  contract  to  make  the  remedy  dependent  for  certain 
steps  upon  the  performance  by  public  officers  of  their  duties.  (_Wis.) 
Oshkosh  Waterworks  Co.  v.  City  of  Oshkosh,  870. 

29.  CONSTITUTIONAL  LAW— Impairment  of  Obligation— Pro- 
cedure for  Presenting  Claims  Against  City.— The  obligation  of  eon- 
tracts  with  a  city  is  not  impaired  by  an  amendment  to  its  charter 
providing  that  no  action  upon  a  claim  against  it  shall  be  maintained 
until  it  has  been  presented  to  the  city  council  for  allowance  and  dis- 
allowed in  whole  or  in  part,  either  by  affirmative  action  or  by  fail- 
ure to  pass  upon  it  for  sixty  days;  and  that  a  disallowance  shall  be 
final  and  conclusive  and  a  bar  to  any  action,  unless  within  twenty 
days  an  appeal  to  the  circuit  court  is  taken,  with  a  bond  for  costs 
to  be  approved  by  the  city  attorney  and  city  eomi^troUer.  (Wis.; 
Oshkosh   Waterworks   Co.   v.   City  of   Oshkosh,   870. 

30.  CONSTITUTIONAL  LAW.— Internal  Improvements  as  the 
words    are    used    in    a    constitutional    provision    against    the    state 

Am.  St.  Rep.,  Vol.  95—64 
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being  a  party  thereto,  include  those  things  which  might  be  expected 
to  be  undertaken  for  profit  or  benefit  to  the  property  interests  of 
the  private  promoters,  as  distinguished  from  those  other  things  which 
primarily  and  preponderantly  merely  facilitate  the  essential  func- 
tions of  government.     (Wis.)     State  v.  Froehlich,  894. 

31.  CONSTITUTIONAL  LAW— Internal  Improvements,— Levees 
or  Dikes  to  restrain  the  waters  of  a  navigable  river  are,  prima 
facie,  works  of  internal  improvement,  within  the  meaning  of  a 
constitutional  prohibition  against  the  state  being  a  party  to  such 
improvements-,  whether  the  main  purpose  be  promotion  of  navi- 
gability, creation  of  water  power,  or  reclamation  of  lands.  (Wis.) 
State  V.  Froehlich,  894. 

32.  CONSTITUTIONAL  LAW  —  Internal  Improvements.— The 
Fact  that  Levees  to  restrain  the  waters  of  a  river  might  incidentally 
avert  possible  peril  to  life  cannot  make  them  other  than  works  of 
internal  improvement  to  which  the  state  by  a  constitutional  pro- 
vision is  prohibited  from  being  a  party.  (Wis.)  State  v.  Froehli^a, 
894. 

33.  CONSTITUTIONAL  LAW— Vested  Eight  to  Remedy.- Over 
mere  remedial  procedure  the  power  of  the  legislature  is  absolute,  and 
laws  regulating  it  involve  so  much  of  the  consideration  of  public  con- 
venience and  welfare  that  individuals  cannot  be  conceded  vested 
rights  therein.  (Wis.)  Oshkosh  Watenvorks  Co.  v.  City  of  Oshkosh, 
870. 

34.  VESTED  RIGHTS.— Failure  to  Exercise  vested  rights  before 
the  enactment  of  a  subsequent  statute  which  seeks  to  devest  them,  in 
no  way  affects  or  lessens  such  rights.  (Mo.)  Gladney  v.  Svdnor,. 
517. 

35.  VESTED  RIGHTS— Retrospective  Laws.— A  law  which,  e\  en 
if  intended  simply  to  change  the  remedy  or  procedure,  is  void  if  in 
fact  it  impairs  vested  rights.     (Mo.)     Gladney  v.   Sydnor,  517. 

36.  VESTED  RIGHTS  may  be  Created  either  by  the  common  law, 
bj  statute,  or  by  contract.  No  matter  how  created,  they  are  eutirlevi: 
to  the  same   protection.     (Mo.)     Gladney  v.  Sydnor,  517. 

37.  RETROSPECTIVE  AND  EX  POST  FACTO  LAWS.— Eetm- 
spective  laws  relate  to  civil  rights  and  civil  proceedings,  while 
ex  post  facto  laws  have  special  application  to  criminal  cases.  (Mo.j 
Gladney  v.  Sydnor,  517. 

38.  RETROSPECTIVE  LAWS— Vested  Rights.— Laws  are  not  to 
be  deemed  retrospective,  unless  they  impair  civil  rights  which  are 
vested.     (Mo.)      Gladney  v.  Sydnor,  517. 

See  Criminal  Law;  Municipal  Corporations,  15-20. 

Note. 

Constitutional  Law,   obligation   of  contracts,   laws   altering  remedies,. 
when  do  not  impair,  887. 
obligation  of  contracts,  requirement  that  claim   be  presented  to 

a  municipality  before  suing  does  not  impair,  891. 
statute  of  limitations,  municipal  corporations  have  not  a  vested 

right  in  the  defense  of,  660. 
statute  of  limitations,  power  to  destroy  defenses  created  bv,  G59, 
660, 

CONTRACTS. 

1.  CONTRACT,  When  Valid,  Though  Prohibited  by  Statute.  — An 
act  prohibited   under  a  penalty   imposed  by  statute,  the  prohibition 
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being  for  the  protection  of  the  public  revenue,  and  the  act  being, 
neither  malum  in  se  nor  malum  prohibitum,  is  not  void.  (Idaho) 
Vermont  Loan  etc.  Co.  v.  Hoffman,  186. 

2.  CONTRACT  Between  City  and  Water  Company— Damages  to 
Individual — Privity  of  Contract. — Under  a  contract  between  a  city 
and  a  water  company  by  which  the  latter  agrees  to  furnish  the  for- 
mer water  sufficient  for  fire  purposes,  a  private  citizen  cannot  main- 
tain an  action  against  such  water  company  for  injury  to,  or  destruc- 
tion of,  his  property  caused  by  the  faihire  of  such  company  to  fulfill 
its  contract  with  the  city.  There  is  no  privity  of  contract  between 
such  citizen  and  such  water  company.  (Idaho)  Bush  v.  Artesian 
Hot  etc.  Water  Co.,  161. 

See  Judgments,  4. 

CONVEYANCES. 

See  Deeds. 
Note. 
Conveyancee,  condition  in  against  mills  and  warehouses,  223. 

condition  in  against  the  establishing  of  railway  stations,  223. 

condition  in  against  the  manufacture  or  sale  of  intoxicating 
liquors,   222. 

condition  in  against  the  manufacture  or  sale  of  intoxicating 
liquors,  effect  upon  of  changes  in  the  character  of  the  neigh- 
borhood, 222. 

condition  in  against  the  use  of  the  property  for  a  hotel  or  public 
house,    223. 

condition  in  imposing  building  regulations,  change  in  the  neigh- 
borhood may  render  inoperative,  221. 

condition  in  imposing  building  restrictions,  219. 

conditions  in  inserted  for  obtaining  a  monopoly  of  a  business, 
222. 

conditions  in  reserving  the  right  to  the  flow  of  light  and  air  over 
the   premises   conveyed,   219. 

condition  in  restricting  the  right  to  erect  buildings,  220. 

condition  in  restricting  the  right  to  partition,  218. 

condition  in  restricting  the  sale  of  sand  from  the  premises,  218. 

condition  in  restricting  the  use  of  the  property,  when  valid,  221, 
222. 

condition  in  that  the  grantee  may  revoke  the  conveyance,  219. 

condition  in  that  the  grantee  shall  not  sell  for  a  specified  time 
or  to  a  particular  person,  217. 

condition  in  that  the  grantee  will  permit  sand  and  gravel  to  be 
taken    from    the    premises,    218. 

condition  in  that  the  grantee  will  sell  to  a  specified  person,  218.  • 

condition  in  that  the  property  shall  be  used  for  a  courthouse  ol 
other  public  purpose,  224. 

condition  in  that  the  property  shall  be  used  for  a  ^^pecified  pub- 
lic purpose,  224. 

condition  in  that  the  property  shall  revest  in  the  grantor  at  the 
grantee's   death,   218. 

conditions    and    restrictions    in,    general    right    to    insert,    214. 

conditions  and  restrictions  in,  grantees  are  bound  by,  215. 

conditions  and  restrictions  in,  grantees  of  an  adjoining  lot,  when 
may  not   enforce,  215. 

conditions  and  restrictions  in,  in  restraint  of  alienation,  general 
or   partial,    217. 
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Conveyances,  conditions  and  restrictions  in,  in  restraint  of  marriage, 
215. 

conditions  and  restrictions  in,  must  not  be  impossible  or  illegal, 
215. 

conditions  and  restrictions  in,  must  not  be  repugnant  to  the  es- 
tate granted,  214,   215. 

conditions;  and  restrictions  in,  on  the  use  of  property,  all  doubts 
are  resolved  against,  214. 

conditions  and  restrictions  on  the  use  of  property  are  not  fa- 
vored by  the  courts,  214. 

reservation  of  the  right  to  repurchase  in  the  event  of  a  sale,  217. 

CORONER'S  INQUEST. 

1.  CORONER'S    INQUEST— Admissibility    of    as    Evidence.— In 

England  coroners'  postmortems  are  admissible  as  evidence  of  the 
status,  but  are  not  conclusive,  and  the  like  rule  prevails  in  some 
of  the  United  States.     (Or.)     Cox  v.   Royal   Tribe,   752. 

2.  CORONER'S  INQUEST  as  Evidence  of  Suicide. -The  verdict 
of  a  coroner's  jury  is  not  admissible  in  Oregon  to  prove  that  the 
decedent  came  to  his  dealh  by  suicide,  (Or.)  Cox  v.  Royal  TriL-o, 
752. 

'  See  Insurance,  8,  9. 

Note. 

Coroner's  Inquest,   accused,   statements   made  by   at  after  a   charge 

has  been  preferred  against  him,  768. 
accused,  statements  made  by  at,  when  called  as  a  witness,  767. 
are  public  records,  764. 

as  evidence  in  civil  actions  are  not  conclusive,  764. 
as  evidence  in  civil  actions,  cases  admitting,  764. 
as  evidence  in  civil  actions,  cases  denying  admissibility  of,  764, 

765. 
depositions  taken  at  are  not  admissible  in  other  cases,  765. 
difference  between  in  England  and  the  United  States,  764,  765. 
evidence  given  by  accused  at,  whether  may  be  used  against  him 

at  a  subsequent  trial,  767,  768. 
evidence   of   witness     before,   when    admissible   at   a   subsequent 

trial,   771,  772. 
homicide  cases  are  not  admissible  as  evidence  in,  766. 
impeaching  witnesses  by  their  statements  made  at,  772,  773, 
incriminating  statements  made  by  an  accused   at,  when  deemed 

voluntary,  769. 
minutes  of  evidence  at,  whether  admissible  in  other  eases,  766. 
negligence  cannot  be  proved,  765. 

oath   administered  to  an  accused  at,  effect  of  upon  the  admissi- 
bility of  his  statements  as  evidence  against  him,  769,  770. 
parol  evidence   of  the  testimony  of  witness  at,  773,  774. 
personal  injury  cases,  admissibility  of  as  evidence  in,   765. 
■presumption  that  statements  of  accused  at  were  voluntary,  770. 
proces  verbal  in  Louisiana,  admissibility  of  as  evidence  in  other 

cases,  767. 
reports   of   coroners  based  upon   are   not   admissible   in   evidence, 

765. 
stenographers'  notes  taken  at  are  not  admissible  in  other  cases, 

766,    767. 
voluntary  statements  made  by  accused  at,  admissibility  of  against 

him,   769. 
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CORPORATIONS. 

1.  CORPORATIONS— Estoppel.— An  Artificial  Person  is  estoppe-i 
from  denying  tliat  its  agents  possess  all  the  authority  which  it  gives 
the.m  the  appearance  of  having  the  same  as  a  natural  person.  (^Wis.) 
St.  Clair  v.  Eutledge,  964. 

2.  CORPORATIONS.— The  Doctrine  of  Estoppel  stands  guard 
over  the  application  of  the  doctrine  limiting  the  powers  of  the 
president  of  a  corporation,  preventing,  where  the  latter  doctrine 
would  otherwise  lead  to,  injustice.  (Wis.)  St.  Clair  v.  Eutledge, 
964. 

3.  CORPORATIONS— President's  Signature.— When  the  presi- 
dent of  a  corporation  signs  a  writing  with  the  name  of  the  corporation 
by  himself,  the  inadvertent  omission  of  his  title  of  office  does  not 
affect  the  validity  of  the  instrument.  (Wis.)  St.  Clair  v.  Eutledge, 
964. 

4.  CORPORATIONS.— The  Written  Evidence  of  a  Corporate  Con- 
tract need  not  be  sealed  with  the  corporate  seal  or  signed  by  the 
secretary  of  the  corporation  to  give  it  validity,  unless  it  is  one 
required  bv  statute  to  be  so  sealed  and  signed.  (Wis.)  St.  Clair  v. 
Eutledge,  964. 

5.  CORPORATIONS— Seal.— The  Waiver  of  the  Right  to  forfeit 
to  a  corporation  the  title  to  real  property  is  not  a  conveyance,  and 
is  not  required  to  be  executed  under  seal  or  signed  by  the  secretary 
of  the  company.     (Wis.)     St.  Clair  v.  Eutledge,  964. 

6.  CORPORATION— Resignation  of  Officers  of,  for  the  Purpose- 
of  Causing  the  Appointment  of  a  Receiver. — Though  the  code  pro- 
vides that  a  receiver  of  the  property  of  a  corporation  may  be  ap- 
pointed in  an  action  "brought  by  the  attorney  general,  or  by  a 
stockholder,  to  preserve  the  assets  of  a  corporation,  having  no 
officer  empowered  to  hold  the  same,"  resignations  made  for  the 
purpose  of  enabling  such  an  action  to  be  brought,  and  a  receive?  to 
be  appointed,  are  ineffective.  (N.  Y.)  Zeltner  v.  Zeltner  Brewing 
Co.,  574. 

7.  CORPORATIONS.— The  President  of  a  Corporation  does  not, 
bj'  virtue  of  his  office,  possess  authority  to  bind  the  company  by 
contract.     (W'is.)      St.  Clair  v.  Eutledge,  964. 

8.  CORPORATIONS— Authority  of  President.— A  Person  Who 
Contracts  with  the  president  of  a  corporation  pretending  to  act  in 
its  behalf  is  bound  to  know  the  extent  of  his  powers;  but  this  rule 
must  be  considered  with  reference  to  countervailing  rules  rendering 
it  dormant  when  otherwise  injustice  would  be  done.  (Wis.)  St. 
Clair  V.  Eutledge,  964. 

9.  CORPORATIONS— Authority  of  President.— A  Corporation  is 
Estopped  from  denying  in  any  particular  instance  that  its  president 
has  the  power  which  it  customarily  has  allowed  him  to  exercise  in 
the  face  of  the  public.      (Wis.)     St.  Clair  v.  Eutledge,  964. 

10.  CORPORATIONS— Authority  of  Officer.— Proof  of  Appaient 
authority  of  a  corporate  officer  to  contract  in  its  behalf  prima  facie 
establishes  actual  authority  so  to  do,  and  mere  want  of  authority 
in  fact  will  not  relieve  a  corporation  from  the  burden  of  a  contract 
made  in  reasonable  reliance  upon  such  appearance  of  authority. 
(Wis.)     St.  Clair  v.  Eutledge,  964. 

11.  CORPORATIONS— Authority  of  President.— What  Will  Evi- 
dence authority  of  the  president  of  a  corporation  to  bind  it  by  con- 
tract  must   be    considered   with   reference    to    the   circumstance    that 
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such  officer  almost  universally  exercises  the  power  of  a  general  agent 
for  his  company.     (Wis.)     St.  Clair  v.  Kutledge,  964. 

12.  CORPORATIONS— Authority  of  President.— If  the  directors 
of  a  corporation  for  a  long  time  fail  to  exercise  their  functions  in 
directing  corporate  affairs,  and  leave  them  wholly  to  be  looked  after 
by  th©  president,  his  authority  to  do  the  things  he  is  apparently  au- 
thorized to  do  is  as  binding  upon  the  corporation  as  though  con- 
ferred in  the  most  formal  manner.  (Wis.)  St.  Clair  v.  Butledge, 
964. 

13.  CORPORATIONS— President  as  General  Agent.— The  custom 
being  general  for  presidents  of  corporations  to  act  as  general  agents, 
to  make  contracts,  to  buy  and  sell  property,  and  to  generally  do 
corporate  business,  evidence  less  strong  is  required  to  charge  one 
holding  out  its  president  as  having  such  authority  than  is  required 
to  charge  a  natural  person  to  the  same  effect.  (Wis.)  St.  Clair  v. 
Eutledge,  964. 

14.  CORPORATIONS— Authority  of  President.— Wh^n  the  presi- 
dent of  a  corporation  is  found  from  day  to  day  in  general  charge 
of  the  company's  affairs,  it  is  conclusively  presumed,  as  to  inno- 
cent third  persons,  that  he  possesses  all  the  powers  of  a  general 
agent,  and  such  other  powers  as  he  in  fact  has  exercised  for  such 
a  time  as  to  charge  the  governing  board  of  the  company  with  notice 
thereof,  and  which  appearance  of  power  they  have  taken  no  means 
to  protect  the  public  from  being  imposed  upon  by.  (Wis.)  St.  Clair 
V.  Eutledge,  964. 

.  15.  A  CORPORATION  IS  ANSWERABLE  for  the  Acts  and  Neg- 
lects of  Its  Agents  while  engaged  in  the  business  of  the  agency  to 
tiie  same  extent  and  under  the  same  circumstances  that  a  natural 
2)erson  is  charged  with  the  acts  and  neglects  of  his  agents.  (N.  C.) 
Havens   v.   Bank   of   Tarboro,   627, 

16.  CORPORATIONS— Liability  of  for  Stock  Certificate  Issued 
Without  Authority. — If  the  president  of  a  banking  corporation  signs 
blank  certificates  of  stock  and  leaves  them  with  the  cashier  to  be 
filled  out  in  the  name  of  the  purchasers  when  called  for,  and  the 
cashier  issues  a  certificate  to  himself,  using  a  blank  so  signed,  and 
borrows  money  thereon  of  a  person  innocent  of  his  fraud,  the  cor- 
poration is  liable  to  the  lender  for  the  value  of  such  stock  not 
exceeding  the  amount  of  the  debt  secured  thereby.  (N.  C.)  Havens 
V.  Bank  of  Tarboro,  G27. 

17.  CORPORATION— Stock— Notice,  When  not  Imported  by  Cer- 
tificate.— The  fact  that  a  certificate  of  stock  recites  that  it  is  trans- 
ferable only  on  the  stock-book  of  the  corporation  does  not  charge 
one  who  loans  money  on  it  as  collateral  security  with  notice  of  any 
defect  in  the  title  of  the  borrower,  who  is  named  in  such  certificate 
as  the  holder  of  the  stock  therein  specified.  (X.  C.)  Havens  v. 
Bank  of  Tarboro,  627. 

18.  CORPORATE  STOCK— Bona  Fide  Purchaser  of,  Who  is.— 
One  is  not  deprived  of  his  character  of  bona  fide  purchaser  of  stock 
in.  a  corporation  by  the  fact  that  the  certificate  is  not  surrenderetl 
and  the  transfer  noted  on  the  books  of  the  corporation,  though  such 
certificate  declares  that  it  is  transferable  only  on  the  books  of  the 
corj)oration.      (N.  C.)      Havens  v.  Bank  of  Tarboro,  627. 

19.  CORPORATIONS— Liability  of  Stockholders.— The  stockhold- 
ers in  a  corporation  are  liable  to  its  creditors  to  an  amount  eqnnl 
to  the  unpaid  balance  due  on  the  nominally  paid  up  certificates  of 
etoik  issued  to  them.     (Mo.)     Shields  v.  liobart,  529. 
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20.  CORPORATIONS— Liability  of  Stockholders— Fraud.- it  is 
not  necessary  to  charge  fraud  to  subject  a  stockholder's  unpaid 
liability  to  a  creditor's  judgment  against  the  corporation.  (Mo.) 
Shields  v.  Hobart,  529. 

21.  CORPORATIONS— Right  to  Prefer  Creditors.— A  corporation 
while  a  going  concern  may  prefer  one  creditor  to  another.  (Mo.) 
Shields  v,  Hobart,  529. 

22.  CORPORATIONS— Preferences— Private  Debts  of  Officers.— 
If  a  corporation  has  reached  a  point  where  its  assets  are  insuffi- 
cient to  satisfy  its  corporate  debts,  its  managing  officers  cannot 
pay  their  private  debts  from  the  assets  of  the  corporation  as  against 
the  claims  of  its  existing  creditors  who  complain.  Such  transaction 
is  prima  facie  fraudulent.      (Mo.)     Shields   v.   Hobart,   529. 

23.  CORPORATIONS.— Dividends  can  be  Paid  Only  out  of  profits 
or  the  net  increase  of  the  capital  of  a  corporation  and  cannot  be 
drawn  upon  the  capital  contributed  by  the  sharieholders  for  the  pur- 
pose of  carrying  on  the  company's  business.  (Mo.)  Shields  v.  Ho- 
bart,  529. 

24.  CORPORATIONS— Dividends.— Neither  the  directors  of  a 
corporation,  nor  even  a  majority  of  its  stockholders,  have  any  au- 
thority to  diminish  its  prescribed  capital  by  distributing  a  portion 
among  the  shareholders  in  the  shape  of  dividends.  This  would  be 
Ti  fraud  upon  creditors  contracting  with  it  on  the  faith  of  its  capi- 
tal stock.     (Mo.)     Shields  v.  Plobart,  529. 

25.  CORPORATIONS— Unlawful  Dividends.— Shareholders  in  a 
corporation  are  not  permitted  to  distribute  its  capital  among  them- 
selves under  the  guise  of  dividends  when  they  are  indebted  to  the 
corporation  on  their  unpaid  liability  on  the  stock  subscription. 
(Mo.)     Shields  v.   Hobart,  529. 

26.  CORPORATIONS— Unlawful  Dividends— Setoff.— If  the  notes 
of  a  corporation  which  its  officers  as  indorsers  have  paid  were  the 
result  of  a  fraudulent  reduction  and  distribution  of  the  capital 
stock  of  the  corporation  uuder  the  guise  of  dividends,  the  court 
will  not  in  an  equitable  suit  by  a  judgment  creditor  of  the  cor- 
poration against  its  stockholders  to  subject  to  his  debt  the  unimid 
balance  of  paid-up  stock  issued  to  them,  set  off  the  amount  thus 
paid  on  such  notes  against  the  balance  remaining  unpaitl  on  tue 
stock  of  the  officers  paying  them.  Such  preference  given  to  the 
officers  themselves  is  prima  facie  fraudulent,  and  the  burden  rests 
on  them  to  show  that  such  notes  were  honest  obligations  of  the 
corporation.  The  mere  production  of  the  notes  executed,  indorsed 
and  paid  by  themselves,  falls  far  short  of  that  proof  which  a  court 
of  equity  requires  to  overcome  the  presumption  of  fraud.  (Mo.) 
Shields  v.  Hobart,  529. 

27.  CORPORATIONS— Conversion  of  Stock— Presumption.— If  a 
large  part  of  the  capital  stock  of  a  corporation  is  shown  to  have 
been  illegally  converted  by  its  managing  officers,  it  must  be  pre- 
sumed, in  the  absence  of  a  full  explanation  by  them,  that  the  whole 
of  stock  has  been,  bv  them,  fraudulently  converted.  (Mo.)  Siiields 
v.  Hobart,  529. 

28.  CORPORATIONS— Stock— Validity  of  Transfer. -A  stock- 
holder in  a  corporation  may  obtain  control  of  a  majority  of  the  stock 
therein  by  purchase,  and  the  validity  of  the  transfer  does  not  depend 
on  the  motive  of  the  purchaser  or  his  purpose  in  acquiring  it. 
(Mich.)     Jones  v.  Green,  433. 

29.  CORPORATIONS— Stock— Voting  Power.  — Corporate  stock 
■standing  in  the  name  of  an  administrator  may  be  voted  by  him,  in 
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electing  directors,  as  against  those  holding  a  beneficiary  interest 
therein.     (Mich.)     Jones  v.  Green,  433. 

30.  CORPORATIONS— Contracts    with     Stockliolders— Fraud.— A 

contract  between  a  corporation  and  a  stockholder  therein,  entered 
into  through  directors  to  whom  he  has  assigned  stock  in  order  to 
make  them  eligible  as  directors,  is  in  effect  a  contract  by  the  stock- 
holder with  himself,  and  if  made  for  the  purpose  of  producing  a 
prorit  for  him,  is  a  fraud  upon  the  corporation  and  void.  (Mich.) 
Jones  V.  Green,  433. 

31.  CORPORATIONS  —  Contracts  with  Stockholders  —  Setting 
Aside— Return  of  Benefits.— If  the  directors  of  a  corporation,  with 
the  concurrence  of  a  majority  of  its  stockholders,  agree  that  one 
stockholder  shall  expend  a  certain  sum  of  money  in  the  development 
of  the  corporate  property,  and  in  return  therefor  shall  receive  a 
certain  amount  of  stock,  and  such  contract  is  declared  void  and  the 
transfer  of  stock  is  set  aside,  equity  requires  that  such  stockholder 
shall  be  reimbursed  for  all  money  expended  by  him  bona  fide  under 
the  contract,  but  his  lien  for  money  thus  expended  by  him  should 
be  limited  to  the  stock  delivered  to  him,  and  he  is  not  entitled  to 
a  lien  on  the  corporate  property  itself  for  such  expenditures.  (Mich.) 
Jones  V.  Green,  433. 

Seie  Building  and   Loan   Associations. 
Note. 

Corporations,  resignation  of  officers  of,  acceptance  of  is  not  required, 
579. 

resignation   of   officers  of,  appointment  of  a  successor  is  not   es- 
sential to  the  effect  of,  579. 

resignation  of  officers  of,  by  the  acceptance  of  an  incompatible 
office,   580. 

resignation   of   officers   of,   cannot    destroy   the    existence   of   the 
corporation,  581. 

resignation  of  officers  of,  contracts  to  make,  581. 

resignation  of  officers  of,  for  the  purpose  of  authorizing  the  ap- 
pointment of  a  receiver,  579. 

resignation  of  officers  of,  form  of,  5S0. 

resignation  of  officers  of,  is  complete  when  made,  579. 

resignation  of  officers  of  may  be  oral,  580. 

resignation  of  officers  of  may  generally  be  made  at  will,  578. 

resignation   of  officers  of,  motive   in  making  may  be  important, 
579. 

resignation  of  officers  of,  notice  of  need  not  be  given,  579. 

resignation  of  officers  of,  process,  service  of  upon  after,  579,  580,, 
581. 

resignation  of  officers  of  terminates  liability  of,  580,  581. 

resignation  of  officers  of  terminates  right  to  salary,  580. 

resignation  of  officers  of  to  prevent  the  bringing  of  suit  or  the 
service  of  process,  579. 

COTENANCY. 

See   Tenancy   in    Common. 

COUNTIES. 

1.  A  COUNTY  is  not  Liable  for  a  Tort,  unless  expressly  made 
60  by  statute.     (Idaho)     Davis  v.  Ada  Co.,  16<3. 
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2.  COUNTY— Negligent  Construction  of  Bridge."— A  county  is  not 
liable  for  negligence  in  the  construction  and  maintenance  of  bridges, 
unless  made  so  by  statute.     (Idaho)     Davis  v.  Ada  Co.,  166. 

3.  PUBLIC  OFFICEES— Individual  Liability  for  Negligence. — 
County  commissioners  are  not  individually  liable  in  damages  for  in- 
jury caused  by  defective  public  highways  or  bridges.  (Idaho) 
Worden  v.  Witt,  70. 

4.  COMPELLING  CLAIMS  to  be  Waged.— A  County  may  com- 
pel the  holders  of  alleged  illegal  warrants  to  wage  their  claims  there- 
on, or  forever  abandon  them.  (Idaho)  County  of  Ada  v.  Bullen 
Bridge  Co.,  180. 

See  Constitutional  Law,  10-13. 
Note. 

County  Clerks.     See  Clerks  of  Court. 

COUNTY  WARRANTS. 

See  Cancellation  of  Instruments. 

COVENANTS. 

1.  A  COVENANT  OF  WARRANTY  Does  not  Pass  to  the  Grantee 
of  the  Grantee  without  an  express  assignment,  where  the  convey- 
ance in  which  it  is  contained  is  as  such  void.  (N.  C.)  Smith  v. 
Ingram,  680. 

2.  CONFLICT  OF  LAWS— Covenant  of  Warranty,  Difference 
Between  Asserting  as  an  Estoppel  and  a  Cause  of  Action. — Where 
it  is  claimed  that  a  covenant  of  warranty  operates  as  an  estoppel 
affecting  the  title  to  land,  it  must  be  governed  by  the  law  of  the 
state  wherein  the  land  is  situated,  and  if  not  valid  by  the  law  of 
that  state  cannot  be  enforced  as  an  estoppel.  (N.  C.)  Smith  v.  In- 
gram, 680. 

See  Husband  and   Wife,   3. 

CRIMINAL  LAW. 

1.  CRIMINAL  TRIALS— Right  of  Accused  to  bo  Present.— If, 
on  a  murder  trial,  a  witness  for  the  prosecution  is  partially  ex- 
amined in  the  absence  of  the  accused,  when  all  proceedings  are 
stopped,  the  presence  of  the  accused  procureil,  the  evidence  taken  in 
liis  absence  excluded  and  the  jury  instructed  to  wliollv  disregard 
it,  whereupon,  against  the  objections  and  exception  of  the  accused, 
the  witness  is  re-examined,  testifying  substantially  as  he-  had  done 
in  the  absence  of  the  accused,  the  action  of  the  court  is  fatally 
erroneous,  and  the  accused,  upon  conviction,  is  entitled  to  a  new 
trial.     (Miss.)     Booker  v.  State,  474. 

2.  JURISDICTION— Excessive  Sentence.  — If  a  court  having-  ju- 
risdiction of  the  person  of  a  prisoner,  and^  jurisdiction  to  try  and  sen- 
tence him  for  the  crime  charged,  on  conviction  sentences  him  to  a 
longer  term  of  imprisonment  than  the  statute  authorizes,  such  judg- 
ment or  sentence  is  absolutely  void.     (Idaho)      Ex  parte  Cox,  29. 

3.  JURISDICTION  to  Impose  the  Sentence  Pronounced  in  a  par- 
ticular case  is  as  essential  to  the  validity  of  the  judgment  as  is  the 
jurisdiction  of  the  person  or  the  subject  matter.  (Idaho)  Ex  parte 
Cox,  29. 

4.  CRIMINAL  LAW— Discretion  of  Court.— The  Rendering  of 
Judgment  and  final  sentence  cannot  be  made  a  mere  matter  of  dis- 
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eretion  with  the  judge  or  the  public  prosecutor,  nor  to  depend  upon 
the  subsequent  conduct  of  the  convicted  person.  (111.)  People  v. 
Baj-rett,  230. 

5.  CRIMINAL  IiAW— Release  on  Parole.  — Trial  courts  cannot 
suspend  indefinitely  the  sentence  of  one  convicted  of  crime,  and 
permit  bim  to  go  at  large  upon  his  own  recognizance  or  upon  parole. 
(111.)     People   V.   Barrett,   230. 

6.  CRIMINAL  LAW— Suspending  Sentence.— A  court  may  delav 
pronouncing  judgment  in  a  criminal  case  for  a  reasonable  time  to 
hear  and  determine  motions  for  a  new  trial  or  in  arrest  of  judgment, 
or  to  give  the  defendant  time  to  perfect  an  appeal  or  writ  of  error, 
or  for  other  proper  causes;  but  it  cannot  suspend  indefinitely  the  pro- 
nouncing of  sentence  or  the  execution  of  judgment.  (111.)  People 
V.  Barrett,  230. 

7.  CRIMINAL  LAW— Delay  in  Sentence.— An  unexplained  delay 
intervening  between  the  release  of  a  person  convicted  of  crime  on 
his  own  recognizance  while  his  motion  for  a  new  trial  is  pending, 
and  the  final  disposition  of  that  motion  and  his  remandment  to  cus- 
tody, deprives  the  court  of  jurisdiction  to  pronounce  sentence.  That 
the  delav  was  with  his  consent  is  immaterial.  (111.)  People  v.  Bar- 
rett. 230. 

8.  CRIMINAL  LAW— Indefinite  Suspension  of  Sentence.— If  a 
court,  when  a  defendant  appears  before  it  for  sentence,  enters  an 
order  declaring  that  the  sentence  be,  and  the  same  is,  hereby,  sus- 
pended, and  the  defendant  permitted  to  go  upon  his  own  recognizance, 
it  loses  jurisdiction  over  him,  and  all  subsequent  proceedings  by  it 
are  unauthorized  and   void.     (Utah)      In  re  Flint,  853. 

See  Intoxicating  Liquors. 

DAMAGES. 

See  Contracts,  2;  Death;  Judgments,  i. 
Note. 

Damages,  measure  of  in  actions  against  public  officers  for  negligence 
or  misconduct  in  office,  77,  88,  89. 
measure  of  in  actions  against  sheriffs  for  escapes,  116,  117. 
measure  of  in  actions  against  sheriffs  for  failure  to  execute  pro- 
cess, 99,  100. 

DANGEROUS  PREMISES. 

See  Negligence,  2. 

DEATH. 

DEATH.  — Nonresident  Alien  Relatives  of  a  deceased  are  not 
entitled  to  the  benefits  of  the  Wisconsin  statute  giving  a  riglit  of 
action  for  wrongful  death.  (Wis.)  McMillan  v.  Spider  Lake  etc. 
Co.,  917. 

DEEDS. 

1.  DEEDS.— Conditions  and  Restrictions  inserted  in  a  deed  will 
be  upheld,  so  long  as  the  beneficial  enjoyment  of  the  estate  is  not 
materially  impaired  and  the  public  good  not  violated.  (111.)  Wake- 
field V.  Van  Tassell,  207. 

2.  DEEDS— Conditions  Against  Public  Policy.— If  conditions  in 
a  deed  are  made  iu  good  faith,  and  nothing  malum  in  se  or  nralum 
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prohibitum  is  stipulated  for,  they  will  not  be  held  to  contravene  pub- 
lie  policy,  unless  the  advantage  to  the  public  from  so  holding  is  cer- 
tain and  substantial.     (111.)      Wakefield  v.  Van  Tassell,  207. 

3.  DEEDS.— A  Condition  in  a  Deed  that  no  Grain  Elevator  shall 
ever  be  built  on  the  four  village  lots  conveyed,  or  grain  ever  han- 
dled thereon,  is  valid  and  enforceable,  notwithstanding  the  building 
erected  is  a  public  warehouse,  there  being  no  such  warehouse  on  the 
premises  when  conveyed  and  the  condition  not  affecting  all  available 
lands  in  the  community.     (111.)     Wakefield  v.  Van  Tassell,  207. 

4.  DEEDS— Perpetuities. — A  Condition  in  a  deed  that  no  grain 
elevator  shall  ever  be  built  on  the  premises,  or  grain  ever  handled 
thereon,  does  not  violate  the  rule  agaiust  perpetuities.  (111.)  Wake- 
field V.  Van  Tassell,  207. 

5.  CONFLICT  OF  LAWS.— The  Transfer  of  Realty  is  governed 
by  the  laws  of  the  state  where  it  is  situated.  (>v.  C.)  Smith  v.  In- 
gram, 080. 

See   Acknowledgment;    Covenants;    Husband   and  Wife;   Vendor   and 

Vendee. 
Xote. 

Definition  of  ademption  of  legacies,  343. 
of  demonstrative  legacies,  368. 
of  manslaughter,  800. 
of  special  legacies,  343. 
of  the  goodwill  of  a  business,  293. 

DEVISE. 

See  Wills. 

DIVIDENDS. 

See   Corporations,   23-26. 

DIVORCE. 

1.  DIVORCE,  Collusive  and  Fraudulent,  When  Will  not  be  Re- 
lieved Against.— When  a  divorce  is  obtained  by  collusion  of  the  par- 
ties, or  by  the  suppression  of  facts  or  false  testimony,  it  will  not 
be  disturbed  at  the  instance  of  one  of  the  parties  who  are  in  pari 
delicto,  especially  when  one  of  them  has  subsequently  married.  This 
rule  applied  where  the  consent  of  a  wife  to  a  divorce  was  secured 
by  her  husband's  representing  to  her  that  its  purpose  was  to  obtain 
a  conveyance  from  his  father  of  land  occupied  by  them  as  their 
homesitead,  and  that  he  would  afterward  remarry  her,  (Utah)  Kar- 
ren  v.  Karren,  815. 

2.  DIVORCE— Subsequent  Changes  in  Respecting  Children  or  tiio 
Disposition  of  Property. — Under  the  statute  of  Utah,  providing  that 
subsequent  changes  may  be  made  in  a  decree  of  divorce  by  a  court 
in  respect  to  the  disposal  of  the  children  or  the  disposition  of  prop- 
erty, no  such  change  can  be  made  by  an  independent  suit  seeking 
relief,  but  must  be  applied  for  in  the  original  section.  (Utah)  Kar- 
ren V.  Karren,  815, 

3.  A  MORMON  DIVORCE,  by  which  the  parties  to  the  marriage, 
with  the  consent  of  the  church,  agree  to  dissolve  their  marital  rela- 
tions is  invalid,  and  so  remains,  though  the  parties  to  the  marriage 
believe   the   divorce   to  be  valid,   and   one   of   them   subsequently  be- 
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comes  a  party  to  another  marriage  eerejnony.  (Utah)  Hilton  v. 
Eoylance,  821. 

EASEMENTS. 

1.  EASEMENTS— Private  Ways— Right  to  Widen.— If  a  person 
has  selected,  accepted  and  used  for  a  long  number  of  years  a  private 
way  of  a  certain  width  over  a  particular  part  of  the  lands  of  the 
person  holding  the  servient  estate,  the  former  has  no  right  to  change 
it  by  widening  it,  on  the  ground  that  it  has  become  wet  and  incon- 
venient, but  he  must  be  confined  to  the  way  thus  selected.  (Ind.) 
Dudgeon  v.   Bronson,   315. 

2.  EASEMENTS— Private  Ways— Right  to  Change.— If  a  private 
way  has  been  once  selected,  it  cannot  be  changed  in  any  manner  by 
either  party  without  the  consent  of  the  other.  (Ind.)  Dudgeon  v. 
Bronson,  315. 

See  Ways. 

EJECTMENT. 

EJECTMENT. — An  Estoppel  in  Pais  cannot  be  invoked  in 
ejectment  to  defeat  the  legal  title.  (111.)  Wakefield  v.  Van  Tassell, 
207. 

ELECTIONS. 

See  Constitutional  Law,  1. 

ELECTRIC  COMPANY. 

See   Negligence,   2. 

EMPLOYER'S   LIABILITY    ACT. 

See  Constitutional  Law,  13-17. 

EMPLOYMENT  AGENCY. 

See  Constitutional  Law,   16;   Lieeudes,  1. 

EQUITY. 

1.  EQUITY— Resort  to  Where   There   is   a  Remedy   at  Law.— A 

suit  in  equity  cannot  be  maintained  where  there  is  a  plain,  speedy, 
and  adequate  remedy  at  law,  though  the  same  judge  presides  over 
the  courts  of  law  and  of  equity.     (Or.)     Abernethy  v.  Orton,  774. 

2.  EQUITY  JURISDICTION— Consolidation  of  Suits.— If  sev- 
eral plaintiffs  have  separately  sued  the  same  defendant  in  actions 
at  law  for  a  continuing  trespass,  and  his  liability  in  each  action, 
depends  upon  the  same  facts,  equity  has  jurisdiction  to  enjoin  the 
multiplicity  of  suits  and  have  them  consolidated  in  the  s;,i;tie  ac- 
tion.    (Miss.)     Illinois  Central  K.  li.  Co.  v.  Garrison,  469. 

See    Cancellation   of   Instruments. 
Note. 
Escapes,  classification  of,  115. 

damages,   measure   of   in   actions   against   officers  for   permitting, 

116,   117. 
defenses  to  action  against  officers  for,  115,  116. 
presumption  as   to   loss   of   debt  by,   116. 
voluntary  and  negligent,  differences  between,  115. 
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ESTATE  OF  DECEDENT. 

See  Executors  and  Administrators. 

ESTOPPEL. 

See  Corporations,  1,  2;  Husband  and  Wife,  4,  5;  Limitation  of  Ac- 
tions, 3. 
Kote. 

Estoppel.    See  Statute  of  Limitations. 

EVIDENCE. 

1.  EVIDENCE— Judicial  Notice  of  Creeds.— The  courts  will  take 
judicial  notice  of  the  creeds  and  general  doctrine  of  the  Mormon 
Church  and  of  the  principles  of  celestial  marriage  peculiar  to  that 
church.     (Utah)     Hilton    v.   Eoylance,   821. 

2.  EVIDENCE— History  and  Records.— When  the  evidence  of  the 
meaning  of  the  term  "sealed,"  or  "sealing  ordinance,"  is  unsatis- 
factory, the  works  of  history  and  church  records  and  journals  of 
the  Mormon  Church  are  admissible  as  evidence.  (Utah)  Hilton  v. 
Eoylance,  821. 

3.  EVIDENCE.— The  Admissions  of  an  Agent  are  not  Competent 
as  Evidence  against  his  principal,  vinless  they  are  expressly  author- 
ized, or  relate  to,  and  are  connected  with,  some  act  done  in  the 
course  of  his  agency.     (N.  Y.)     Taylor  v.  Commercial  Bank,   564. 

4.  EVIDENCE— Res  Gestae— Declarations.— Time  is  not  neces- 
sarily a  controlling  element  or  principle  in  the  nratter  of  res  gestae, 
and  declarations  made  under  circumstances  to  warrant  the  court  in 
presuming  that  they  grew  out  of  the  litigated  issue  and  illustrate 
the  true  character  of  the  transaction,  and  were  dependent  upon  it, 
were  not  designedly  made  or  devised,  for  a  self-serving  purpose,  are 
evidentiary  facts,  and  not  within  the  rule  applicable  to  hearsay  evi- 
dence. Such  declarations  are  admissible,  although  not  made  at  the 
exact  time  of  the  occurrence  of  the  principal  fact  in  issue.  (Idaho) 
Coffin  V.  Bradbury,  37. 

5.  EVIDENCE.— Statements  and  Admissions  Made  by  a  Paity 
to  the  Suit,  may  be  proved  without  first  calling  his  attention  to 
them,  or  laying  any  foundation  for  impeachment.  (Idaho)  Coffin 
V.  Bradbury,  37. 

6.  EVIDENCE,  Parol,  When  Admissible.— To  Authorize  the  Ad- 
mission of  Parol  Evidence  to  Complete  an  Agreement,  it  is  essential 
that  the  writing  appear  upon  inspection,  to  be  an  incomplete  eon-, 
tract,  and  that  such  evidence  be  consistent  with,  and  not  con- 
tradictory to   it.      (N.   y.)      Brantingham   v.   Huff,   545. 

7.  EVIDENCE— To  Explain  Writing.— If  a  writing  is  introduced 
in  evidence  as  an  admission,  and  not  as  part  of  the  contract  between 
the  parties,  it  is  always  admissible  for  the  person  who  wrote  it,  and 
against  whom  it  is  introduced,  to  explain  the  meaning  he  intended 
to  convey.     (Idaho)     Coffin  v.  Bradbury,  37. 

See   Adoption;    Coroner's   Inquest;    Mortgages,   5. 


Note. 

Evidence,  parol  to  interpret  parts  of  a  writing,  552. 
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EXCEPTIONS. 

See  Appeal  and  Error. 

EXCHANGES. 

See  Property;  Taxation,  1. 

EXECUTIONS. 

EXECUTION— Mortgaged  Chattels,   When  not  STihject  to. — 

Mortgaged  personal  property  is  not  subject  to  levy  under  execution 
against  the  mortgagor,  if  it  has  been  surrendered  by  him  to  the 
mortgagee  to  be  sold  in  satisfaction  of  the  debt.  (Ky.)  Newman 
V.  Mantle,  372. 

See  Exemptions;   Vendor  and  Vendee,  1. 
Note. 

Executions,  exemption  of  property  from,  actions  against   officers  for 
refusing,  119,  120. 
exemption  of  property  from,  claim  for,  when  must  be  made,  119. 
exemption  of  property  from,  duty  of  officer  to  appraise  debtor  of 

his  right  to,  119. 
exemption  of  property  from,  inventory,  when  essential  to,  118. 
exemption  of  property  from,  is  conditional  or  absolute,  118. 
exemption  of  property  from,  liability  of  officers  for  refusing,  118,. 

119. 
exemption   of  property  from,   waiver   of,   whether   may   be   pre- 
sumed, 119. 

EXECUTORS   AND   ADMINISTRATORS. 

1.  EXECUTORS— Debts  Due  from.— At  the  common  law  the  ap- 
pointment by  a  testator  of  his  debtor  as  executor  operated  as  a 
release  of  the  delbt,  except  as  to  creditors.  (Or.)  Mason's  Estate, 
734. 

2.  EXECUTORS  and  Their  Sureties,  When  Answerable  for  Debts 
Due  to  Decedent. — An  executor,  though  insolvent,  must  account 
for  a  debt  due  from  him  to  his  testator  under  a  statute  declaring 
that  the  naming  of  anyone  as  executor  in  a  will  shall  not  operate 
to  discharge  him  from  any  claim  which  the  testator  had  against 
him,  but  the  claim  shall  be  included  in  the  inventory,  and  if  the 
person  so  named  afterward  takes  upon  himself  the  administration 
of  the  estate,  he  shall  be  liable  for  such  claim  as  for  so  much 
money  in  his  hands  at  the  time  the  claim  became  due  mid 
payable,  and  he  must,  in  the  final  settlement  of  his  accounts,  bo 
diseharged  therewith  as  for  money  in  his  hands.  (Or.)  Mason's 
Estate,   734. 

3.  EXECUTORS,  Liability  of— Statute,  When  Does  not  Limit.— 
The  provisions  of  a  statute  declaring  that  an  executor  is  chargeable 
witli  all  property  of  the  estate  that  may  come  into  his  possession 
at  the  value  of  the  appraisement  contained  in  the  inventory,  and 
shall  not  be  accountable  for  the  debts  of  the  estate  if  it  appear  that 
they  remain  uncollected  without  his  fault,  does  not  relieve  him  from 
liability  for  debts  due  from  him  to  the  decedent,  though  he  is 
inpolvcnt.      (Or.)      Mason's  Estate,   734. 

4.  ESTATE  OF  DECEDENT~-Res  Judicata.— An  Order  Direct- 
ing the  Sale  of  Real  Property  of  a  decedent  to  pay  specified  debts 
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is  not  conclusive  of  the  existence  and  validity  of  those  debts  in 
favor  of  the  administrator  in  a  subsequent  proceeding  between  him 
and  the  distributees  of  the  estate  for  tlie  settlement  of  his  accounts. 
(N'.   C.)     Austin  v.  Austin,  637. 

See  Vendor  and  Vendee,  1, 

EXEMPTIONS. 

EXEMPTION  OF  TEAM— Drayman  not  yet  in  Business.— If 
a  person  purchases  a  team  with  the  bona  fide  intention  of  engaging 
in  the  business  of  a  teamster  or  drayman,  the  liorses  are  exempt  from 
levy,  although  he  has  not  yet  actually  entered  upon  such  business. 
(laaho)     Cleveland  v.  Anorews,   165. 

See  Public  Lands. 

EX  POST  FACTO  LAWS. 

See   Constitutional   Law,   37. 

FELLOW-SERVANTS. 

See  Constitutional   Law,   13;   Eailroads. 

FIRE. 

See    Contracts,   2. 

FIREARMS. 

See  Negligence,  1. 

FORECLOSURE. 

See   Chattel  Mortgages;    Mortgages. 

FRAUD. 

REPRESENTATIONS  as  to  a  Fact  to  Occur  in  the  Future.  - 
A  statement  that  a  party  will  get  his  pay  if  he  makes  a  loan  to  a 
third  person,  is  not  a  statement  of  an  existing  fact,  but,  at  most, 
of  something  in  the  future,  and  hence  not  actionable,  though  it 
turns  out  to  be  untrue,  unless  the  statement  was  made  with  knowledge 
of  its  falseness,  and  was  not  a  mere  expression  of  opinion.  (X.  Y.J 
Taylor  v.   Commercial  Bank,  564. 

See  Bills   and   Notes;    Marriage,   12. 

FRAUDS,    STATUTE    OF. 

See  Evidence,  6,  7;  Sales;   Trusts,   1-3. 

FRAUDULENT  CONVEYANCES. 

1.  FRAUDULENT  CONVEYANCE— Homestead.— If  land  is  ex- 
empt as  a  homestead,  its  conveyance  cannot  be  in  fraud  of  creditors. 
(Ky.)     Morrow   v.  Bailey,  382. 

2.  FRAUDULENT  CONVEYANCES— Pleading.— A  complaint  to 
set  aside  a  fraudulent  conveyance,  containing  uo  averment  as  to  the 
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financial  condition  of  the  defendant  at  the  time  of  the  commencement 
of  the  action,  except  that  he  had  no  property  subject  to  execution 
of  which  plaintiff  has  any  knowledge,  is  wholly  insufficient.  (Ind.) 
Davis  V.   Chase,   294. 

Note. 

Fraudulent   Conveyances,   justification   of   levy   of  writ   against   the 

grantor  of,  123,  124. 
right  to  levy  upon  property  which  has  been  the  subject  of,  122- 

124. 

GAMBLING. 

See  Bills  and  Notes,  4-6. 

GAS. 

See  Landlord  and  Tenant. 

GIFTS. 

See  Mortgages,  2;   Tenancy  in  Common. 

GOODWILL. 

"GOODWILL"  of  Business  is  not  of  Itself  Property.— It  is 
an  incident  that  may  attach  to,  or  in  some  cases  be  connected  with, 
property.     (lud.)     Hart    v.    Smith,   280. 

See   Taxation,  2-4. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS— Excessive  Sentence.— If  a  court  clneg  not 
have  authority  to  render  a  particular  sentence,  if  such  sentence  is 
different  from'  that  prescribed  by  statute,  or  is  below  the  minimum 
or  above  the  maximum,  it  is  void  and  good  ground  for  the  release  of 
the  prisoner  on  habeas  corpus.     (Idaho)     Ex  parte  Cox,  29. 

2.  HABEAS  CORPUS— Excessive  Sentence— If  a  prisoner  is  held 
under  a  void  and  excessive  sentence,  and  the  matter  is  properly 
brought  to  the  attention  of  the  appellate  court,  it  has  authority  to 
inquire  into  the  matter,  and  to  discharge  him  on  habeas  corpus. 
<ldaho)     Ex  parte  Cox,  29. 

HIGHWAYS. 

See   Counties. 

HOMESTEADS. 

1.  HOMESTEAD,    When  not    Liable  for    Pre-existing    Debts.— A 

homestead  cannot  he  made  liable  for  the  debts  of  the  owner  on  the 
ground  that  it  was  not  paid  for  until  after  such  debts  were  con- 
tracted, if  the  payment  for  it  was  made  by  selling  off  parts,  and  it 
is  the  residue  only  which  it  is  sought  to  be  subjected  to  execution. 
(Ky.)     Morrow   v.   Bailey,   382. 

2.  HOMESTEAD  Acquired  with  Check  for  Pension  Moneys.- A 
homestead  acquired  in  exchange  for  a  check  issued  for  pension  mon- 
eys exempt  from  execution  is,  nevertheless,  subject  to  execution  on 
a  debt  created  previously  to  the  purchase  of  such  homestead.  Hly.) 
Curtis  V.  Helton,  388. 
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3.  HOMESTEADS— Vested  Eights— Retrospective  Laws.— A  hus- 
band who  acquires  a  homestead  under  a  statute  allowing  him  to  sell 
or  encumber  it,  subject  to  the  wife's  inchoate  right  of  dower,  with- 
out her  joining  him,  except  when  she  has  filed  her  homestead  claim, 
has  a  vested  right  to  sell  or  encumber  such  homestead,  subject  to 
such  limitations,  and  this  right  cannot  be  talcen  from  him  by  a 
statute  subsequently  enacted  which  debars  him  from  selling  or  in 
any  manner  encumbering  the  homestead.  Such  statute  can  operate 
only  prospectively  and  cannot  be  applied  to  husbands  who  have  ac- 
quired a  homestead  prior  to  its  enactment.  As  to  them  it  is  retro- 
spective in  the  operation  and  impairs  a  vested  right.  (Mo.)  Glad- 
ney  v.  Sydnor,  517. 

4.  HOMESTEADS.— Vested  Rights  in  a  Husband  to  Convey  His 
Homestead  without  his  wife  joining  him  is  not  in  any  way  inter- 
fered with  by  the  fact  that  she  may  at  any  time  file  her  homestead 
claim,  and  thereby  nullify  his  vested  right  to  convey.  The  dura- 
tion of  such  right  in  the  husband  is  optional  with  his  wife,  but 
not  with  the  legislature,  and  it  cannot  subsequently  take  it  away. 
(Mo.)      Gladney   v.   Sydnor,    517. 

5.  HOMESTEAD— Alienation  by  Husband.— A  statute  d-^el  u-ingj 
that  no  alienation  of  his  homestead  by  a  married  man  shall  be  of 
any  effect  without  the  signature  of  his  wife,  does  not  preclude  him 
from  conveying  an  equitable  right  to  the  legal  title  to  lands  used  as 
a  homestead  for  himself  and  wife  at  the  time  of  the  conveyance, 
upon  the  extinguishment  of  the  homestead  right  by  her  death  or 
otherwise.     (Wis.)     Jerdee  v.  Furbush,  904. 

See  Fi'audulent  Conveyances. 
Note. 

Homesteads,   abandonment   of,   when  validates   conveyance  made  by 
the  husband  alone,  920. 

acknowledgment  of  conveyance  of  before  an  incompetent  officer, 
942. 

acknowledgment  of  conveyance  of  by  both  husband  and  wife  is 
indispensable,    939. 

acknowledgment  of  conveyance  of,  estoppel  arising  from,  944. 

acknowledgment  of  conveyance  of,  impeaching  certificate  of,  943. 

acknowledgment  of  conveyance  of  made  by  a  wife  after  her  hus- 
band^'s  death,  943. 

acknowledgment  of  conveyance  of  may  cure  defect  in   the  pre- 
vious acknowledgment,  942. 

acknowledgment  of  conveyance  of,  strict  compliance  with  statu- 
tory requirements  is  necessary,  940. 

assignments  for  the  benefits  of  creditors  do  not  include,  919. 

contracts    respecting,    surrender    or    cancellation    of   without    the 
concurrence  of  the  wife,  918. 

contracts  to  convey  in  which  the  wife  does  not  join,  928,  929. 

contracts   to   convey,   whether   may   be    enforced    after   death    of 
ispouse  not  joining  therein,  929. 

constitutionality   of   statutes   restricting   the   right   of   alienation 
of,  939. 

covenants  in  void  conveyances  of,  effect  of,  922. 

conveyance   of  by   a   husband   to   his   wife   and   children,    926. 

conveyance  of  by  husband  alone,  cases  holding  it  not  to  be  void, 
912. 

conveyance   of   by   husband   alone,   when   good    as   to   the   excess 
above  the  homestead,  922,  923. 
Am.   St.    Eep.,   Vol.    95—65 
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Homesteads,  conveyance  of  by  husband  alone,  when  validated  by  sub- 
sequent acts,  920. 

conveyance    of   by   husband   cannot   entitle   purchaser   to   an   as- 
signment or  division  of  the  homestead,  912. 

conveyance  of  by  one  spouse  alone  is  absolutely  void,  919. 

conveyance  of  by  one  spouse  to  the   other,  whether  operates  as 
an  abandonment  of  the  homestead,  924. 

conveyance   of  by  one   spouse  to   the   other,  whether   valid,  923, 
926. 

conveyance   of  by  one   spouse  without   the   consent   of  the   other 
is  void,  911. 

conveyance  of  contained  in   instruments   separately   execvited   by 
husband  and  wife,  935. 

conveyance  of,  consideration  for,  when  required,  939. 

convevanee  of,  defective  cannot  be  enforced  as  a  contract  to  con- 
vey,  929,  930. 

conveyance  of,  defective,  cannot  1  e  enforced  as  a  contract  to  con- 
934. 

conveyance  of,  joint  execution  by  both  spouses  is  essential,  935. 

conveyance  of,  living  separate  and  apart  of  the  spouses  does  not 
dispense  with  the  necessity  of  their  joining  in,  936.  937. 

conveyance   of,   mistake   or   ignorance   of   the   wife   inducing   her 
joining   in,   934. 

conveyance    of,     parol   evidence   to    show   that   husband    did   not 
consent  thereto,  933. 

conveyance  of  part  of,  when  valid,  913,  914. 

conveyance   of,  privy   examination   of   the   wife,   when   neeessarv, 
941. 

conveyance  of  procured  by  the  fraud  of  the  husband  is  valid  in 
favor  of  an  innocent  purchaser,  933. 

conveyance    of     reversionary   interest   in,   whether    may   be   made 
by  the  husband  alone,  930. 

conveyance  of,  rules  applicable  to  in  Alabama,  913. 

conveyance  of  under  power  of  attorney  executed  by  one  spouse 
to  a  ^hird  person,  938. 

conveyance  of  under  power  of  attorney  given  by  one  spouse   to 
the   other,   938. 

conveyance    of   void   when   made,   effect   of   subsequent    abandon- 
ment of  the  homestead  upon,  920. 

conveyance  of,  want  of  concurrence  of  the  wife  must  be  appar- 
ent on  the  face  of  the  instrument,  933. 

conveyance  of,  when  valid  in  North  Carolina,  913. 
conveyance  of  where  one  of  the  spouses  is  insane,  937. 

conveyance  of,  whether  wife  must  be  named  in  the  body  of  the 

instrument,   933. 
conveyance  of,  wife's  assent  in  writing  is  generally  indispensa- 
ble, 932. 
conveyance  of,  wife's  relinquishment  of  dower  does  not  amount 

to,   934,   941. 
curative  statutes  passed  to  validate  void  conveyance  of,  939. 
dedication  of  any  part  of  for  public  purpose,  wife  must  join   in, 

919. 
eminent  domain,  proceedings  to  take  in,  whether  wife  must  be  a 

defendant   in,  919. 
equitable  mortgage   of  cannot  be  created  by  the  husband   alone, 

915. 
estoppel    against    assertincr   cannot    arise    from   a   lease   in   which 

wife  does  not  join,  927. 
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Homesteads,  estoppel  cannot  validate  void  conveyance  of,  921. 

estoppel  to  urge  that  conveyance  of  was  not  properly  acknowl- 
edged,   944. 

husband's  grantee,  right  of  when  some  of  the  land  claimed  as  a 
homestead   cannot   be   held   as,   914. 

extension  of  mortgage  and  other  liens  upon  by  the  husband  alone, 
916-918. 

insanity  of  one  of  the  spouses  does  not  dispense  with  necessity 
of  both  joining  in   conveyance   of,   937. 

leases  of,  effect  of  covenants  in,  in  which  the  wife  does  not  join, 
927. 

leases  of  in  whicli  the  wife  does  not  join,  918,  926. 

liens  existing  before  the  homestead  was  created  remain  enforce- 
able, 931,   932. 

mortgage  of  one  by  one  spouse  to  the  other,  924. 

mortgage   of,  husband's  right  to  keep  alive   or  renew,  670. 

mortgage  of  made  by  the  husband  alone  is  void,  914. 

mortgage  to  secure  purchase  money  may  be  executed  by  tha 
husband  alone,  931. 

mortgages  of,  renewals  of,  wife  must  join  in,  916,  917. 

purchased  in  fraud  of  creditors,  912. 

purposes  of  statute  exempting,  911. 

ratification  by  wife  of  huslnnd's  conveyance  of,  038,  93^. 

rights  of  way,  whether  the  husband  may  create  without  the  join- 
der of  his  wife,  928. 

sale  of  is  void  if  the  wife  does  not  join,  912. 

statute  of  limitations  against  lions  upon,  whether  husband  may 
waive  without  the  consent  of  his  wife,  917,  918. 

trust  deeds  given  by  the  husband  alone  are  void,  914. 

wife's  failure  to  join  in  transfer  of  may  be  taken  advantage  of 
by  third  persons,  916. 

HOMICIDE. 

1.  MANSTAUGHTER— Definition.— Manslauohi or  is  properly  de- 
fined as  a  blow  struck  "out  of  a  hot  heart,  heart  full  of  passion, 
full  of  anger,  and  yet  not  full  of  sin,"  especially  when  the  jury 
have  been  informed  that  a  blow  struck  "out  of  a  malicious  heart,, 
sinful  heart"  is  murder.      (S.   C.)      State   v.   Bowers,   795. 

2.  MURDER— Blow  with  Fist.— Murder  may  be  committed  hy 
killing  another  by  striking  him  a  blow  with  his  fist.  (Mo.)  State 
V.  .John,   513. 

3.  MURDER— Blow  with  Fist— Intent.— A  man  cannot  approach 
an  unoffending  citizen,  deal  him  a  deadly  blow  with  his  fist  in  a. 
vital  part,  and  when  his  death  ensues  therefrom  defend  his  act, 
on  the  ground  that  he  merely  intended  to  punish  ana -not  to  kill 
him.     (Mo.)     State  v.  John,  513. 

4.  MURDER.— Self-defense  exists  when  one  kills  another  of  ne- 
cessity. It  exists  when  one  finds  himself  in  a  posit'on  of  imminent 
peril,  either  to  himself  or  to  another  in  peril  of  his  life,  or  of  serious 
bodily  harm,  and  then  strikes  to  save  his  life,  or  to  save  his  body 
from  serious  harm,  or  to  save  the  life  of  another,  or  to  save  the 
person  of  the  latter  from  serious  bodily  harm.  (S.  C.)  Stale  v.. 
Bowers,  795. 

5.  MURDER— Bringing  on  Difficulty.— If  one  person  prepares', 
with  deliberation  and  brings  on  a  difficulty  with  another,  with  the^ 
intention  of  killing  the  latter  if  he  resents  the  insult,  and  he  doeg-. 
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resent  and  is  killed  by  the  former,  the  killing  is  murder.  (S.  C.) 
State  V.  Cobb,  801. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— Trespass  by  Him  on  Her  Lands.— A 

wife,  though  she  has  separated  from  her  husband  under  the  justi- 
fiable belief  that  he  is  living  in  adultery,  cannot  maintain  a  prose- 
cution against  him  for  trespass  in  entering  upon  and  refusing  to 
leave  her  lands,  constituting  her  separate  real  property,  though  she 
has  ordered  him  to  leave  and  not  to  again  enter.  (N.  C.)  State  v. 
Jones,  G88, 

2.  HUSBAND  AND  WIFE— Married  Woman's  Torts.— If  a  wife 
commits  a  tort  in  the  presence  of  her  husband,  it  is  presumed  that 
she  is  coerced  by  him,  and  he  alone  is  liable  therefor,  but  if  she  acts 
deliberately,  freely,  and  independently,  it  is  their  joint  tort,  and  they 
are  jointly  liable.     (S.    C.)     Edwards   v.   Wessinger,    789. 

3.  A  MARRIED  WOMAN'S  DEED  Containing  a  Covenant  of 
Warranty,  if  not  executed  in  conformity  with  the  laws  of  the 
state  wherein  the  land  attempted  to  be  conveyed  is  situated,  can- 
not there  operate  by  way  of  estoppel,  so  as  to  prevent  her  froni 
claiming  such  land,  though  the  conveyance  was  executed  in  the  state 
wherein  she  resided  and  in  accordance  with  its  laws,  and  would  have 
been  valid  had  it  related  to  her  real  property  in  that  state,  (N.  0.) 
Smith  V.  Ingram,  680. 

4.  THE  CONVEYANCE  of  a  Married  Woman  Cannot  Operate 
Against  Her  by  Way  of  Estoppel  where,  because  not  executed  in 
conformity  with  the  statute,  it  cannot  operate  directly  as  a  convey- 
ance.    (N.   C.)     Smith  v.  Ingram,   680. 

5.  A  MARRIED  WOMAN  is  not  Estopped  from  Asserting  the 
Invalidity  of  a  Conveyance  of  her  real  property  not  executed  in  the 
mode  required  by  statute,  though  she  has  received  a  valuable  con- 
sideration and  her  vendee  has  been  let  into  possession  and  has 
made  valuable  improA'ements.     (N.  C.)     Smith  v.  Ingram,  680. 

See  Homesteads,  3-5. 

IMPAIRMENT   OF  OBLIGATION. 

See  Constitutional  Law,  23-29. 

INFANTS. 

See  Intoxicating  Liquors. 

INHERITANCE  TAX. 

See  Taxation,  1. 

INJUNCTION. 

See  Equity,  2;  Taxation,  7,  8. 

INSPECTION  OF  SHEEP. 

See  Commerce;  Constitutional  Law,  8. 
Note. 
Inspectors,  duties  of  are  generally  ministerial,  132. 

liabilities   of,   133. 

negligence  of,  liability  for,  133,  134. 
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INSTRUCTIONS. 

See  Trial. 

INSURANCE. 

1.  INSURANCE— Paid-up  Policy,  Within  What  Time  May  be 
Demanded. — If  a  life  insurance  policy  provides  that  if  a  cause  of  for- 
feiture accrues  after  the  policy  has  been  in  force  for  three  years, 
the  insurer  -will,  on  the  surrender  of  the  policy  within  six  months 
after  the  lapse  issue  a  nonparticipatiner  paid-up  policy  for  such  sum 
as  the  legal  net  reserve  at  the  time  of  the  lapse  will  purchase  as  a 
single  premium,  the  time  specified  within  which  the  surrender  may 
be  made  is  not  of  the  essence  of  the  contract,  and  the  insured  is  en- 
titled to  a  paid-up  policy,  though  he  does  not  demand  it  for  nearly 
five  yearg.     (Ky.)     Manhattan   Life   Ins.   Co.   v.   Patterson,   393. 

2.  INSURANCE— Children,  Who  Participate  in  as.— If  a  policy 
issues  insuring  the  life  of  A.  for  the  benefit  of  her  children,  all 
her  children  surviving  her  are  entitled  to  participate  in  the  bene- 
fit, whether  bom  before  or  after  the  issuing  of  the  policy.  (N.  Y.) 
Scull  V.  Aetna  Life  Ins.  Co.,  615. 

3.  INSURANCE.—The  Burden  of  Proof  to  Establish  that  the 
Insured  Died  by  Suicide  is  upon  the  insurer.  (Or.)  Cox  v.  Koyal 
Tribe,  752. 

4.  INSURANCE.—The  Presumption  is  that  the  Death  of  the 
Insured  resulted  from  a  natural  cause.  (Or.)  Cox  v.  Eoyal  Tribe, 
752. 

5.  INSURANCE— Cause  of  Death,  When  a  Question  for  the  Jury. 
Unless,  upon  the  evidence,  there  could  not  reasonably  be  two  opin- 
ions as  to  the  cause  of  death,  the  question  must  be  submitted  to 
the   jury.     (Or.)     Cox.   v.   Eoyal   Tribe,    752. 

6.  INSURANCE  -Suicide,  Death  by,  When  not  Proved  so  as  to 
Take  the  Question  from  the  Jury.— Evidence  that  the  body  of  the 
deceased  was  found  floating  in  an  eddy  of  the  river  about  a  mile 
from  the  place  of  her  residence;  that  she  had  been  in  ill-health, 
financially  embarrassed  and  despondent,  and  had  threatened  to  take 
her  life,  does  not  establish  her  suicide,  so  as  to  take  the  question 
from  the  jury,  where  there  is  doubt,  from  the  evidence,  whether 
her  threat  was  seriously  made,  and  there  is  testimony  tending  to 
show  that  she  died  from  a-sphyxiation.  (Or.)  Cox  v.  Roval  Tribe, 
752. 

7.  INSURANCE— Suicide— Instruction.— lu  an  action  to  recover 
on  a  policy  of  life  insurance,  an  instruction  that  suicide  is  an  af- 
firmative defense;  that  the  burden  is  upon  the  defendant  to  es- 
tablish it  by  a  preponderance  of  the  testimony;  that  when  a  per- 
son is  found  dead  from  unexplainable  causes,  the  presumption  is 
that  his  death  was  natural  or  accidental,  if  nothing  appears  to  the 
contrary;  that  self-destruction  is  contrary  to  the  general  conduct 
of  mankind;  that  the  plaintiff  is  entitled  to  recover,  unless  the 
evidence  tends  to  overcome  this  pre.sumption  and  satisty  tlie  jury 
that  the  death  was  voluntary;  that  the  presumption  of  law  is,  in 
the  absence  of  any  evidence  as  to  the  cause  of  death,  that  it  hap- 
peneil  froni  natural  causes  and  did  not  arise  from  self-destruction; 
and  that  if  in  the  case  there  is  no  proof  as  to  the  cause  or  man- 
ner of  death  of  the  insured,  or  the  evidence  as  to  whether  her  death 
was  caused  by  accident  or  natural  causes,  and  not  by  her  own 
hands,    is    equally    balanced,    the    jury    should    find    in    favor    of    the 
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presumption;  that  the  presumption  is  disputable;  and  if  from  all 
the  evidence,  the  jury  finds  the  preponderance  to  be  that  she  came 
to  death  by  her  own  hands,  they  must  find  for  the  defendant,  is 
not  erroneous,  and  the  use  therein  of  the  words  "unexplainable" 
and  "satisfied"  is  to  define  the  presumption  alluded  to,  and  leaves 
the  jury  to  say  whether  there  was  any  proof  as  to  the  cause  or 
manner  of   deaith.     (Or.)     Cox   v.   Eoyal   Tribe,   752. 

8.  CORONER'S  INQUEST  Attached  to  Proofs  of  Death.— The 
record  of  a  coroner's  inquest  attached  to  proofs  of  death  made  by 
the  beneficiary  or  his  agent  in  conformity  to  blanks  furnished  by 
the  insurer,  is  admissible  in  evidence  along  with  such  proofs,  upon 
the  ground  that  it  is  an  admission  of  the  beneficiary  against  his 
interest  as  to  the  cause  of  death.     (Or.)     Cox  v.  Eoyal  Tribe,   75  i. 

9.  CORONER'S  INQUEST.— Wlieu  Proofs  of  Death  are  Fur- 
nished by  an  Agent  of  the  Insurer  the  record  of  a  coroner's  inquest 
is  not  admissible  in  evidence  because  it  has  been  made  a  part  of 
such  proofs.  Where,  on  the  death  of  the  insured,  the  lodge  to 
which  he  belonged  is  required  to  notify  the  supreme  executive 
council  and  to  furnish  proofs  of  death,  proofs  so  furnished  must 
be  deemed  to  have  been  furnished  by  the  agent  of  the  insurer. 
<0r.)     Cox  v.  Koyal  Tribe,   752. 

10.  INSURANCE  in  Beneficial  Association— Change  in  Beneficiary 
Where  the  Certificate  is  Withheld  by  Him.— Though  the  by-laws  of 
a  mutual  benefit  association  provide  that  a  member  may  change  the 
beneficiary  named  in  a  certificate  by  surrendering  it  and  filling  up 
a  blank  on  the  back  of  the  certificate  provided  for  the  designation 
of  a  beneficiary,  and  that  the  secretary  shall  forward  the  certifi- 
cate and  application  to  the  grand  lodge,  and  that  the  supreme 
recorder  shall  issue  a  new  certificate  in  accordance  with  the  change 
designated,  yet  if  the  assured  does  all  which  it  is  possible  for  him 
to  do,  and  the  surrender  of  the  certificate  is  prevented  by  its  deten- 
tion by  the  original  beneficiary,  a  change  of  beneficiaries  is  thereby 
■effected  to  the  extent  that  if  the  money  is  paid  into  court,  it  should 
be  awarded  to  the  new  beneficiary,  as  against  the  old  one,  who,  by 
his  refusal  to  surrender  the  certificate  after  being  requesteil  so  to 
■do,  prevented  the  issuing  of  a  new  certificate  as  desired  by  the  mem- 
ber.    (N.   Y.)     Lahey   v.   Lahey,   554. 

11.  INSURANCE— Construction  of  Policy.— A  clause  in  an  insur- 
ance policy  indemnifying  the  insured  against  loss  resulting  from 
the  accidental  discharge  of  an  automatic  fire  extinguisher,  which 
requires  the  insured  to  immediately  notify  the  company  of  any 
knowii  defect  which  shall  render  such  extinguisher  more  than 
tisuallv  hazardous  and  cause  such  defect  to  be  immediately  repaired, 
has  reference  only  to  a  defect  in  the  extinguisher  itself  and  not  to 
any  other  contrivance  in  the  establishment  of  the  insured.  (Mo.) 
iWertheiiiier  etc.   Co.   v.   United   States   Casualty   Co.,   500. 

12.  INSURANCE.— Negligence  of  the  insured,  his  agent,  servant, 
or  others,  not  amounting  to  fraud,  though  the  direct  cause  of  an 
accident  and  loss,  is  covered  by,  and  does  not  defeat,  a  policy  of 
insurance.  (Mo.)  Wertheinier  etc.  Co.  v.  United  States  Casualty 
Co.,   500. 

13.  INSURANCE— Willful  Act  of  Negligence.— A  negligent  act 
of  a  servant  in  causing  a  loss,  under  an  accident  policy,  of  which 
the  insured  master  knew  nothing,  cannot  be  imputed  to  the  bitter 
as  his  willful  act  of  negligence.  (Mo.)  Wertbedmer  etc.  Co.  v. 
United   States   Casualty   Co.,   500. 
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14.  INSURANCE— Preservation  of  Property. — A  provision  in  an 
accident  insurance  policy  that  it  does  not  cover  loss  or  damage 
caused  by  the  neglect  of  the  insured  to  use  all  reasonable  means 
to  save  and  preserve  the  property  insured  refers  to  the  means,  to 
be  used  after  the  accident  causing  the  loss,  to  prevent  greater 
loss  than  is  necessary,  but  it  does  not  refer  to  any  act  of  negli- 
gence causing  the  accident  and  loss.  (Mo.)  Wertheimer  etc.  Co.  v. 
United  States  Casualty  Co.,  500. 

15.  NEGLIGENCE— Eight  of  Assignee  to  Eecover  for.— If  a  ten- 
ant, under  the  terms  of  a  policy  of  insurance,  on  payment  of  his 
loss  thereunder  caused  by  the  negligence  of  his  landlord,  assigns 
his  claim  to  the  insurer,  the  negligence  of  the  latter  in  assuming 
the  risk  under  the  policy  is  no  defense  in  an  action  by  him  against 
the  landlord  to  recover  for  the  latter 's  negligence.  (Mich.) 
United  States  Casualty  Co.  v.  Bagley,  424. 

16.  INSURANCE— Construction  of  Policy.— If  any  doubt  exists 
as  to  the  meaning  of  a  clause  in  an  accident  insurance  policy,  it 
n;ust  be  construed  most  favorably  to  the  insured.  (Mo.)  Wert- 
heimer etc.   Co.  V.   United   States   Casualty  Co.,   500. 

17.  INSURANCE  AGAINST  ACCIDENT— Voluntary  Exposure  to 
Unnecessary  Danger— Knowledge  of  the  Insured.— To  entitle  an  in- 
surer to  exemption  from  liability  for  the  death  of  the  insured,  on 
the  ground  that  he  voluntarily  exposed  himself  to  unnecessary  dan- 
ger, it  must  appear  that  he  knew  of  and  realized  the  danger  and  with 
such  knowledge,  voluntarily  exposed  himself  to  it.  (Ky.)  Trav- 
eler's Ins.  Co^  V.  Clark,  374. 

18.  INSURANCE  AGAINST  ACCIDENT.— The  Words  "Volun- 
tary Exposure  to  Unnecessary  Danger,"  when  employed  in  a  contract 
of  life  and  accident  insurance,  relate  to  dangers  of  a  substantial 
character  which  the  insured  recognizes  and  to  which  he,  nevertheless, 
consciously  and  purposely  exposes  himself,  intending  at  the  time  to 
assume  the  risk  of  the  danger,  (Ky.)  Traveler's  Ins.  Co.  v.  Clark, 
374. 

19.  INSURANCE  AGAINST  ACCIDENT.— Voluntary  Exposure  to 
Unnecessary  Danger. — One  who  lies  down  to  sleep  on  the  top  of  the 
boilers  of  a  steamboat,  and  is  there  injured  by  steam  escaping  from 
a  safety  valve,  is  not  guilty  of  voluntary  exposure  to  unnecessary 
danger,  though  warned  not  to  sleep  there,  unless  he  was  conscious 
of  the  danger  from  the  escaping  steam  from  the  safety  valve.  (Ky.; 
Traveler's  In?!.  Co.  v.   Clark,  374. 

20.  INSURANCE  AGAINST  ACCIDENT— Death  by  Sunstroke.— 
A  death  by  sunstroke  must  be  regarded  as  due  to  external,  violent, 
and  accidental  means  within  the  meaning  of  a  policy  of  insurance,  if 
it,  while  exempting  the  insurer  from  liability  when  death  is  caused 
by  such  means,  specially  provides  that  if  an  injury  resulting  in  dis- 
aiilitv  or  death  is  caused  by  sunstroke,  then  the  liability  shall  be 
one-fourth  of  the  sum  otherwise  payable,  unless  the  insured  was  act- 
ing in  the  line  of  his  duty  as  a  railway  employe.  (Ky.)  Kailway 
Officials  etc.  Assn.  v.  Johnson,  370. 

Note. 

Insurance,  life   and   accident,  construction   of  policy  must  be   in   fa- 
vor of  the  assured,  380. 
life    and    accident,     voluntary     exposure    to    uuuecessary     danger, 
what  is,   379-381. 
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INTEREST. 

See   Usury. 

INTEENAL  IMPROVEMENTS. 

See  Constitutioual  Law,  30-32. 

INTERROGATORIES. 

See  Trial. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

INTOXICATING    LIQUORS— Sale     to     Minor— Intent.— If    a 

statute  prohibiting  the  sale  of  liquor  to  a  minor  without  a  written 
order  does  not  make  knowledge  of  the  minority  an  ingredient  of  the 
o£fense,  belief  by  the  seller  that  the  minor  is  of  age  does  not  con- 
stitute a  defense.     (Mich.)     People  v.   Curtis,   404. 

JUDGMENTS. 

1.  JUDGMENTS— Final— Change  of  Attorneys.— A  judgment  on 
a  motion  to  change  attorneys  in  a  pending  action  is  final,  and  an  ap- 
peal may  be  taken  therefrom.     (Idaho)     Curtis  v.  Richards,  134. 

2.  JUDGMENTS.— Jurisdiction  Existing,  any  order  or  judgment 
i?  conclusive  in  respect  of  its  own  validity  in  a  dispute  concerning 
any  right  or  title  to  be  derived  through,  or  anything  done  by  virtue 
of,  its  authority.     (Ind.)     Hart   v.  Smith,  280. 

3.  RES  JUDICATA.— Where  the  Second  Action  Between  the  Same 
Parties  is  upon  a  Different  Demand  or  Claim,  the  judgment  in  the 
prior  action  operates  as  a  bar  or  estoppel  only  as  to  those  matters 
directlv  in  issue,  and  not  as  to  those  collaterally  litigated.  (Or.) 
La  Folleitt  v.  Mitchell,  780. 

4.  RES  JUDICATA— Damages  not  Asserted.— One  who  is  sued 
for  the  breach  of  a  contract  is  not  compelled  to  assert  a  breach 
of  such  contract  by  his  adversary,  and  to  claim  damages  therefor, 
but  may,  on  defeating  the  action,  subsequently  bring  suit  against 
the  plaintiff  in  the  former  action  to  recover  for  a  breach  of  the  con- 
tract by  the  latter,  occurring  before  the  commencement  of  the  first 
action.     (Or.)     La  Follett  v.  Mitchell,  780. 

5.  RES  JUDICATA.— Because  in  a  Prior  Action  a  Different 
Question  from  that  Actually  Determined  Might  have  Arisen  and  Been 
Litigated,  it  cannot  be  claimed  that  such  possible  question  is  excluded 
from  consideration  in  a  second  action  between  the  same  parties  on  a 
different   denuuid.      (Or.)      La  Follett   v.   Mitchell,   780. 

6.  RES  JUDICATA— Inoonsistency  Between  the  Positions  of  a 
Party  in  Different  Suits. — That  the  position  assumed  by  the  plaintiff 
in  a  prior  suit  between  him  and  the  defendant  is  inconsistent  with 
his  position  in  the  present  action  is  not  fatal  to  him,  if  the  matter 
litigated  in  the  first  suit  was  different  from  that  presented  in  the 
second,  and  the   defendant   in   the  second   suit   had  not   been   misltd 
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or  injured  by  an  inconsistent  position  of  his  adversary.  (Or,)  La 
FoIIett  V.  Mitchell,   780. 

See  Criminal  Law. 

JUDICIAL  NOTICE. 

See  Evidence,  1,  2. 

JURISDICTION. 

See  Criminal  Law. 

LANDLOKD  AND  TENANT. 

1.     LANDLORD  AND  TENANT— Use  of  Premises  by  Landlord.— 

]f  a  landlord  occupies  a  portion  of  the  leased  premises  himself  he 
is  not  permitted  to  use  such  part  in  such  manner  as  to  injure  his 
tenant.     (Ind.)     Indianapolis  Abattoir   Co.  v.   Tcmperly,   330. 

2  LANDLORD  AND  TENANT— Liability  of  Landlord  for  Gas 
Explosion. — If  a  landlord  rents  a  room  in  which  he  has  gas  pipes 
placed  for  his  sole  benefit  and  use  in  another  part  of  the  building 
occupied  by  himself,  and  has  notice  that  gas  is  escaping  from  such 
pipes,  his  duty  to  prevent  the  escape  of  gas  does  not  depend  upon 
his  superior  knowledge,  or  means  of  knowledge,  as  to  the  condition 
of  things  in  the  tenant's  room.  Under  such  circumstances  it  is  the 
duty  of  the  landlord  to  take  such  measures  to  prevent  injury  to  his 
tenant  as  a  person  of  ordinary  prudence,  dealing  with  an  agent  as 
dangerous  as  gas,  would  adopt.  (Ind.;  Indianapolis  Abattoir  Co. 
V.  Temperly,  330. 

3.  LANDLORD  AND  TENANT— Liability  of  Landlord  for  Nat- 
ural Gas  Explosion. — A  landlord  who  occupies  a  portion  of  a  build- 
ing and  pipes  it  for  natural  gas  for  his  sole  benefit,  and  not  for  the 
use  of  his  tenant  occupying  other  portions  of  the  same  building,  is 
bound  to  use  ordinary  care  to  prevent  the  escape  of  gas,  and  know- 
ing of  the  escape  of  gas  through  defective  pipes,  he  is  liable  to  the 
tenant  who  is  without  fault  for  any  injury  resulting  to  him  there- 
from.    (Ind.)     Indianapolis  Abattoir  Co.  v.  Temperly,  330. 

4.  LANDLORD  AND  TENANT— Liability  of  Landlord  for  Gas 
Explosion — Pleading. — If  a  tenant  occupying  part  of  a  building  is 
injured  by  an  explosion  of  natural  gas  escaping  from  defective 
pipes  placed  in  the  building  by  the  landlord  for  his  sole  use  and 
benefit,  and  not  for  the  use  of  the  tenant,  the  doctrine  of  assumed 
risks,  does  not  apply,  and  it  is  sufficient  for  the  tenant  to  allege 
that  the  injury  occurred  to  him  without  his  contributory  fault  or 
negligence.     (Ind.)     Indianapolis    Abattoir    Co.    v.    Temperly,    330. 

LEGACY. 

See  Wills. 
Note. 
Legacies.     See  Ademption  of  Legacies. 

LEGISLATURE. 

See   Conbtitutional  Law,   10-13. 


1034  Index. 


LICENSES. 

1.  CONSTITUTIONAL  LAW— License  for  Employment  Agency. 

The  section  of  the  Illinois  statute  creating  a  free  employment 
agency,  which  imposes  a  license  fee  upon  private  employment 
agencies  conducted  for  hire,  is  unconstitutional  when  considered  as 
a  part  of  the  whole  statute.     (111.)     Mathews  v.  People,  241. 

2.  LOANING  MONEY  Without  Taking  Out  a  License.— If  a  stat- 
ute requires,  under  a  penalty,  that  persons  engaged  in  loaning  money 
shall  pay  a  license  tax,  a  failure  to  comply  with  the  statute  does 
not  precludei  the  right  to  recover  money  loaned.  (Idaho)  Vermont 
Loan  etc.  Co.  v.  Hoffman,  186. 

See  Municipal  Corporations,  15-20. 

LIENS. 

See  Constitutional  Law,  22;   Mechanics'  Liens. 

JSTote. 

Liens,  statutes  of  limitations  against  the  principal  debt  do  not  re- 


lease, 663. 


LIFE   ESTATES. 


1.  A  LIFE  TENANT  Must  Keep  the  Current  Taxes  Paid  if  the 

estate  is  sufiiciont  for  that  purpose.     (Or.)     Abernethy  v.  Orton,  774. 

2.  LIFE  TENANT,  Remedy  Against.— Where  a  life  tenant  fails 
to  pay  the  taxes,  and  another  party  is  compelled  to  pay  them  to  pro- 
tect his  interest,  he  has  a  remedy  over  against  such  tenant  for 
the  recoveiry  of  the  amount  paid.     (Or.)     Abernethy  v.   Orton,   774. 

3.  LIFE  TENANT  Failing  to  Pay  Taxes— Equity  Jurisdiction.— 
If  a  life  tenant  refuses  to  pay  the  current  taxes,  although  the  rent 
received  by  him  is  sufficient  for  that  purpose,  such  refusal  constitutes 
waste  jeopardizing  and  tending  to  the  destruction  of  the  estate, 
and  equity  has  jurisdiction  for  that  reason  over  the  subject  matter, 
and  may  entertain  a  suit  to  compel  such  tenant  to  reimburse  the 
remainderman  for  expenditures  made  in  paying  such  taxes.  (Or.) 
Abernethy  v.  Orton,  774. 

LIMITATION  OF   ACTIONS. 

1.  STATUTES    OF  LIMITATION  Operate  upon  the    Remedy  in 

the  courts,  but  do  not  destroy  the  debt.     (N.  C.)     Menzel  v.  Hinton, 
647. 

2.  LIMITATION  OF  ACTIONS— New  Promise.— Moral  Obliga- 
tion to  pay  a  debt  barred  by  limitation  is  a  sufficient  considei'ation 
for   a  new  promise  to   pay  it.      (]\[ich.)      Koons   v.    Vauconsant,   438. 

3.  STATUTE  OF  LIMITATIONS— Estoppel  to  Plead.— A  defend- 
ant is  not  estopped  to  plead  the  statute  of  limitations,  unless  it  can 
be  fairly  said  that  he  is  responsible  for  deceiving  the  plaintiff,  and 
inducing  him  to  postpone  action  upon  some  reasonably  well-founded 
belief  that  his  claim  will  bo  adjusted  if  he  does  not  sue.  (Mich.) 
Klass  V.  City  of  Detroit,  407. 

See  Bills  and  :Notes,  8,  9;   Mortgages,  8;  Municipal  CorporaticDS,  21, 
22-    Prescription. 
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Note. 

Limitation,  Statutes  of,  affect  the  remedy  only,  658. 

agreement  to  pay  debt,  whether  creates  estoppel  against  plead- 
ing, 418. 

barring  one  remedy  do  not  necessarily  bar  another,  661. 

classification  of,  660. 

collateral  securities  are  not  released  by  the  operation  of  against 
the  debt,  662. 

conflict  between,  statutes  of  the  forum,  when  prevail,  660. 

construction  of  statutes,  657. 

cumulative   remedies,   operation   of   against   one   may   not   defeat 
the    other,    661. 

deeds,  absolute,  given  to  secure  debts  are  not  released  by,  667, 
668. 

deeds  of  trust  are  not  released  by  the  operation  of  against  the 
debt  secured,  667. 

defense  of  in  actions  relating  to  real  property',  675-679. 

defense  of  is  not  dishonorable  or  unconscionable,  657. 

do  not  ordinarily  extinguish  the  right,  658. 

ejectment  may  be  supported  or  defeated  by,  675. 

estoppel  to  plead  arising  from  an  agreement  to  pay  the  debt,  418. 

estoppel  to  plead  arising  from  an  oral  agreement   not   to  plead, 
417. 

estoppel  to  plead  arising  from  a  promise  or  agreement,  411. 

estoppel  to  plead  arising  from  false  representations,  420. 
421. 

estoppel  to  plead  arising  from  forbearance  of  suit,  412-416. 

estoppel  to  plead  arising  from  fraudulent  practices,  419,  420. 

estoppel  to  plead  as  against  a  mortgage,  422. 

estoppel  to  plead,  cases  denying  the  existence  of,  415,  416. 

estoppel  of  a  vendee  to  plead  as  against  an  action  for  the  pur- 
chase money,  422. 

estoppel   of   adnrinistrators   to   plead,   421. 

estoppel   of   railway   to   plead   arising  from   negotiations   for   the 
settlement  of  claims,  412. 

estoppel  of  sureties  to  plead  arising  from  their  request  for  de- 
lay, 412. 

extraterritorial    operation   of,    661. 

false  representations  create  an  estoppel  to  plead,  420,  421. 

fraud,  whether  creates  an  estoppel  to  plead,  419,  420. 

history  of,  656,  657. 

in  actions  to  quiet  title,  676. 

in  actions  to  recover  real  property,  675,  676. 

in  proceedings  in   the   exercise   of  the  right   of  eminent   .lomain, 
679. 

liens  are  not  released  by  the  operation  of  against  the  debt,  663. 

mortgages  are  not  released  by  the  operation  of  against  the  debt 
secured,    664-666. 

mortgages  are   not  subject  to  while  actions  may  be   maintained 
on  the  debt  secured,  669. 

mortgages,  husband 's   power   to   keep   alive   without   the   concur- 
rence of  his  wife,   670. 

mortgages  of  chattels  are  not  released  by  the  operation  of  against 
the  debt  secured,  669,  670. 

mortgages,  powers  of  sale  in  may  be  exercised  notwithstanding, 
668. 
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Limitation,  Statutes  of,  mortgages,  renewal  of  the  debt,  notwith- 
standiug  the  operation  of  against,  670. 

mortgages,  revivor  of  after  the  debt  is  discharged  by,  670. 

mortgages,  suits  to  redeem  from  are  barred  by  a  statute  barring 
an  action  for  the  debt  secured,  669. 

mortgages  when  may  be  enforced  against  a  purchaser,  notwith- 
standing,  664,    665. 

object  of,   657. 

oral  agreements  not  to  plead,  estoppel  arising  from,  417. 

personal  property,  prescriptive  title  to  may  be  created  by,  671. 

pledgees  may  enforce  their  pledges  notwithstanding,  662. 

rer.l  property,  color  of  title  when  necessary  to  the  creation  of 
title  by,  673. 

real  property,  prescriptive  title  may  be  created  by,  672. 

remedies  of  one  who  has  acquired  title  by,  676,  677,  679. 

repeal  of  cannot  impair  vested  rights,  659,  660, 

special  or  short  and  their  effect,  660. 

vendors'  fiens  are  not  released  by,  663. 

vested  rights  acquired  by  the  operation  of,  659. 

vested  rights,  when  extinguished  by,  658. 

when  extinguish  the  right,  658. 

LOG  LIENS. 

See  Constitutional  Law,  22. 

MAJORITY   OF    ELECTORS. 

See  Constitutiomal  Law,  L 

MANDAMUS. 

Sec  Officers,  3,  4. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

1.  MARRIAGE  is  a  Civil  Contract,  to  the  validity  of  which  the 
free  and  full  consent  of  the  parties  is  essential.  (N.  Y.)  Di 
Lorenzo  v.  Di  Lorenzo,  609. 

2.  MARRIAGE  is  but  a  status  created  by  a  contract.  (Utah) 
Hilton  V.   Eoylance,   821. 

3.  MARRIAGE  cannot  be  Dissolved  by  the  Simple  Consent  or 
Agreement  of  the  Parties. — It  is  regulated  and  controlled  and  can  bo 
dissolved  only  through  the  sovereign  power  of  the  state.  (Utah) 
Hilton   V.   Eoylance,  821. 

4.  MARRIAGE.— Consent  to  Marriage  may  be  given  orally  or  in 
writing,  or  may  be  inferred  from  the  acts  of  the  parties  or  the  cer- 
emony performed.  No  particular  form  of  words  is  necessary.  If  in 
language  mutually  understood,  or  by  acts  declaratory  of  intention,  the 
parties  accept  each  other  as  husband  and  wife,  their  marriage  is 
copsummated.     (Utaji)     Hilton  v.  Eoylance,   821. 

5.  MARRIAGE.— A  Ceremony  is  not  Essential  to  a  marriage  in 
the  !i]:senee  of  a  statute  requiring  it.  (Utah)  Hilton  v.  Eoy- 
lance,  821. 
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6.  A  MARRIAGE  may  be  Implied  by  the  Common  Law  where 
the  parties  cohabit  for  a  considerable  time  and  hold  each  other  out 
as  husband  and  wife.     (Utah)     Hilton  v.  Koylance,  821, 

7.  MARRIAGE.— Cohabitation  is  not  Essential  to  a  valid  mar- 
riage.    (Utah)     Hilton  v.  Eoylauce,  821. 

8.  MARRIAGE.— A  Secret  Reservation  of  One  of  the  Parties 
not  Known  to  the  Other  cannot  avoid  or  render  invalid  a  marriage 
celebrated  by  a  properly  authorized  ceremony  apparently  with  the 
consent  of  both  parties.     (Utah)     Hilton  v.   Koylance,   821. 

9.  MARRIAGE.— The  Sealing  Ceremony  of  the  Mormon  Church, 
entered  into  before  a  proper  official  between  members  of  that  church 
competent  to  contract  marriage,  constituted  a  valid  marriage,  though 
the  woman  was  then  supposed  to  be  on  her  deathbed,  and  they  never 
Bubsequeutlv  cohabited  as  husband  and  wife.  (Utah)  Hilton  v. 
Eoylance,  821. 

10.  MARRIAGE.— The  Sealing  Ceremony  of  the  Mormon  Church 
Effects  a  Marriage  for  tim.e  and  eternity,  and  not  for  eternity  only. 
The  relation  established  by  it  is  not  one  which  may  begin  after  death. 
(Utah)     Hilton   v.   Koylance,   821. 

11.  MARRIAGE— Estoppel  to  Insist  upon.— A  woman  who,  mis- 
takenly believing  a  Mormon  Church  divorce  to  be  valid,  contracts  a 
second  marriage,  is  not  thereby  estopped,  on  learning  that  her  di- 
vorce is  invalid,  from  asserting  the  first  marriage  and  claiming  her 
rigihts  as  the  widow  of  her  husband.  (Utah)  Hilton  v.  Koylance, 
821. 

12.  MARRIAGE— Fraud  Which  Justifies  Annulment  of.— Under  a 
statute  authorizing  a  court  to  annul  a  marriage  when  the  consent 
of  one  of  the  parties  was  obtained  by  force,  auress,  or  fraua,  a 
husband  is  entitled  to  a  decree  annulling  a  marriage  to  which  he 
was  induced  to  consent  by  the  fraudulent  mispresentation  of  the 
woman  that  she  had  previously  given  birth  to  a  child  of  which  he 
was  the  father  and  which  she  exhibited  to  him,  when  in  truth  such 
child  was  not  her  offspring.  (N.  Y.)  Di  Lorenzo  v.  Di  Lorenzo, 
609. 

See  Divorce. 
Note. 
Marriage,  conditions  in  restraint  of,  when  void,  215. 

MARRIED  WOMEN. 

See    Husband   and   Wife. 
Note. 

Married  Women,   action  by  against   husbands  for  trespass  on  their 
lands,  690,  691. 
estoppel  against  arising  from  defective  conveyances,  686,  687. 
right  of  to  exclude  husband  from  access,  691. 
separate  property  of,  right  of  husbands  to  occupy,  691. 

See   Homesteads. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT  are  Jointly  Liable  as  Joint  Tort- 
feasors, for  the  tort  of  the  servant  committed  within  the  scope  of 
his  employment  and  while  in  the  master's  service,  whether  the  mas- 
ter is  present  or  not.      (S.  C.)   Sehunipert  v.  Southern  Ky.,  802. 
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2.  MASTER  AND  SERVANT.— An  Employe  Assumes  the  Risk 
if,  while  unloading  logs,  he  steps  backward,  to  get  out  of  their 
way  as  they  roll  from  the  car  down  a  bank  to  the  mill  pond,  falls 
in  a  hole  which  anyone  could  see,  and  is  killed  by  the  logs  rolling 
over   him.     (Wis.)     McMillan   v.   Spider   Lake   etc.   Co.,   947. 

3.  MASTER  AND  SERVANT— Assumption  of  Risk  of  Dangerous 
Appliances. — If  a  master  furnishes  an  employe  with  a  machine  which 
is  not  reasonably  safe,  and  the  latter  accepts  the  employment  with 
a  full  knowledge  of  the  defect  and  danger,  he  voluntarily  assumes 
the  risk  incident  thereto,  and,  if  injured,  cannot  recover  from  his 
employer.      (X.  Y.)     Kice  v.  Eureka  Paper  Co.,  585. 

4.  MASTER  AND  SERVANT— Assumption  of  Risks  by  Remain- 
ing in  Service  After  a  Promise  to  Repair  or  Remedy  Defects. — 
If  a  master  furnishes  a  dangerous  appliance  with  which  his  employ^ 
is  to  work,  and  the  latter  complains  of  a  defect  in  the  appliance,  and 
a  consequent  danger  to  himself,  and  the  master  thereupon  promises 
to  repair,  the  former  does  not,  by  remaining  in  the  service  for 
reasonable  time,  assume  the  risks.  On  the  contrary,  the  master  takes 
upon  himself  the  responsibility  of  any  accident  which  may  occur. 
(X.  Y.)      Rice  V.  Eureka  Paper  Co.,  585. 

5.  MASTER  AND  SERVANT— Promise  to  Repair  Within  a  Rea 
scnable  Time,  What  Construed  to  be  a.— If  an  employe  complains 
that  the  condition  of  an  appliance  in  use  by  him  is  dangerous,  and 
declares  that  he  will  quit  work  unless  the  danger  is  removed,  and  is 
thereupon  assured  that  the  mill  will  be  shut  down  for  other  repairs 
in  the  fore  part  of  the  following  week,  and  that  while  it  is  thus 
shut  down  the  danger  will  be  removed,  this  assurance  is  not  equiva- 
lent to  a  promise  to  repair  at  once,  but  is  capable  of  a  construction 
that  it  is  to  be  fulfilled  within  a  reasonable  time,  and  the  employe, 
bv  remaining  in  the  employ  until  the  following  Wednesday,  does 
not  assume  the  risks  of  the  danger,  and  is  not  precluded  from  re- 
covering in  ease  of  his  injury  by  the  peril  complained  of.  (N.  Y.) 
Rice   v.   Eureka  Paper  Co.,  585. 

See   Constitutional   Law,    13-17. 

MECHANICS'   LIENS. 

1.  MECHANICS'  LIENS— Contract  to  Purchase— Failure  of  Con- 
tract.— A  mechanic's  lien  in  favor  of  a  person  furnishing  materials 
or  performing  labor  for  one  in  possession  under  an  option  or  contract 
to  purchase,  to  whom  alone  credit  is  given,  cannot  be  enforced  against 
the  owner  of  the  property  after  such  person  in  possession  has  failed 
to  fulfill  his  contract  or  to  purchase  the  property.  (Idaho)  Steel  v. 
Argeiiriuo  Min.   Co.,  144. 

2.  MECHANICS'  LIENS— Sufficiency  of  Notice.— A  statement  in 
the  notice  of  a  mechanic's  lieu  that  the  property  upon  which  tha 
labor  v.-as  performed  or  uiuterials  furnished,  "was  the  property  of 
the  defendant,"  is  wholly  insufficient  as  an  allegation  of  ownership. 
(Idaho)  Steel  v.  Argentine  Min.  Co.,  144. 

3.  MECHANICS'  LIENS  on  Distinct  Branch  of  Property.— A 
detached  portion  of  a  structure  may  be  sold  under  execution  to  en- 
foTL-e  a  meLhaiiic's  lien.  (Idaho)  Creer  v.  Cache  Valley  Canal  Co., 
63. 

4.  MECHANICS'  LIENS  on  Distinct  Branch  of  Canal.— A  per- 
son constructing  or  performing  labor  in  the  construction  of  a  dis- 
tinct branch  of  a  main  canal  under  a  contract  with  the  owner  is  en- 
titled to  a  lien  on  such  branch  for  the  amount  due  him  for  such 
labor.     (Idaho)      Lreer  v.  Cache  Valley  Canal  Co.,  63. 
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MINES  AND   MINING. 

MINES  AND  MINING— Location  of  Claim  by  Agent.— The  lo- 
cation of  a  miniug  claim  for  bis  principal  may  be  made  by  an  agent 
or  attorney  in  fact,  ami  every  act  necessary  thereto,  including  the 
affidavit  of  location,  may  be  made  and  performed  by  such  agent  or 
attorney,  if  the  facts  required  are  within  his  knowledge.  (Idaho) 
Dnnlap  v.  Pattison,  140. 

See   Constitutional  Law,  17. 

MISREPRESENTATIONS. 

See  Fraud. 

MORTGAGES. 

1.  CONVEYANCES— Acknowledgment,  Form  of.— The  certificate 
of  the  acknowledgment  of  a  mortgage  is  sufficient  if  it  shows  the 
identity  of  the  mortgagor  and  the  fact  of  liis  acknowledgments 
(Utah)      Deseret  Xat.  Bank  v. 'Kidman,  S56. 

2.  MORTGAGES— Gift  of  Interest.— The  acceptance  by  the  mort- 
gagee each  year  of  a  less  amount  than  the  interest  due  on  the  mort- 
gage, and  giving  a  receipt  therefor  stating  that  it  was  for  interest 
iu  full  for  that  year,  shows  an  intention  to  give  the  remainder  of 
the  interest  then  due  to  the  mortgagor,  and  constitutes  a  valid  gift 
thereof.      (Mich.)     Holmes  v.  Holmes,  444. 

3.  MORTGAGES.— Consideraticu.—  Coirpounding  Felony.  —  A 
mortgage  executed  to  prevent  a  prosecution  for  a  felonj^  is  void  for 
illegality  of  consideration,  although  there  is  in  fact  no  felony  to  bo 
cumpounded.     (Mich.)      Koons   v.    Vauconsant,  438. 

4.  MORTGAGES— Reformation.— If  the  consideration  for  a  mort- 
gage is  much  more  than  adequate,  and  the  mortgagee  is  not  shown 
to  have  understood  that  anything  else  was  intended,  except  by  silent 
acquiescence  in  the  things  done,  the  mortgage  will  not  be  reformed 
so  as  to  make  it  more  unfavorable  to  the  mortgagee  than  it  is  by  ita 
terms.     (Mich.)     Holmes   v.   Holmes,   444. 

5.  MORTGAGES— Parol  Evidence  to  Vary.— The  plain  terms  of 
a  mortgage,  valid  on  its  face,  cannot  be  varied  by  proof  of  a  parol 
agreement  of  a  different  tenor  entered  into  by  the  parties  at  the 
time  of  the  execution  of  the  mortgage.  (Mich.)  Holmes  v.  Holnies. 
444. 

6.  MORTGAGE— Renewal  of  Note.— If  a  mortgage  is  given  to 
secure  a  debt,  a  change  in  the  debt  by  the  giving  of  a  new  note  does 
not  deprive  the  mortgagee  of  the  benefit  of  his  security.  (Ky.) 
Jarboe  v.  Shiveley,  384. 

7.  MORTGAGE  WITH  POWER  OF  SALE— Construction  of  Code 
Specifying  Time  for  Foreclosure  of. — A  provision  of  the  code  specify- 
ing the  time  within  which  an  action  may  be  commenced  for  th» 
foreclosure  of  a  mortgage  or  deed  of  trust  for  creditors,  with  a 
power  of  sale,  does  not  fix  or  limit  the  time  within  which  a  mort- 
gagee may  exercise  his  power  of  sale.  (N.  C.)  Menzel  v.  Hinton^ 
fi47. 

8.  MORTGAGE  WITH  POWER  OF  SALE— Statute  of  Limlta- 
tions. — The  power  of  sale  given  in  a  mortgage  may  be  exercised  after 
the  debt  secured  thereby  has  been  barred  by  the  statute  of  limi- 
tations.     (X.    C.)      Menzel    v.    Ilinton,    647. 
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9.  THE  PURPOSE  of  a  Decree  Foreclosing  a  Mortgage  is  to  con- 
clude all  parties  to  the  record  and  bind  them  by  the  decree.  It 
determines  and  declares  priorities  and  preferences  and  marshals 
assets,  and  necessarily  merges  all  liens  involved  in  the  decree,  and 
thenceforth,  if  it  is  sought  to  subject  the  property  to  the  payment 
of  any  of  these  distinct  liens,  it  must  be  done  under  the  decree  in 
accordance  with  its  directions,  and  by  virtue  of  process  provided 
for  its  enforcement.     (Or.)     Williams  v.  Wilson,  745. 

10.  FORECLOSURE.— A  Judgment  Creditor  Who  is  Made  a  Party 
to  a  Decree  of  Foreclosure  cannot  afterward  take  out  execution  on 
his  judgment  and  thereunder  sell  the  property  which  was  the  sub- 
ject of  such  decree,  though  after  the  sale  under  the  decree  the 
property  was  redeemed  by  a  grantee  of  the  mortgagor.  (Or.)  Will- 
iams V.  Wilson,  745. 

11.  AN  INJUNCTION  May  Issue  to  Prevent  a  Judgment  Cred- 
itor Who  is  a  Party  to  the  Decree  of  Foreclosure  which  provided 
for  the  sale  of  the  mortgaged  preinises  and  the  application  of  the 
proceeds  to  the  payment  of  the  mortgage,  and  the  satisfaction  of 
such  judgment,  from  taking  out  execution  and  selling  the  same 
property  under  his  original  judgment.  His  only  remedy  is  under 
the  decree.     (Or.)     Williams  v.  Wilson,  7-15. 

See  Chattel  Mortgages;  Tenancy  in  Common,  2. 

Note. 

Mortgages,  statutes  of  limitation  against,  renewals  of  the  debt  pre- 
vent the  operation  of,  670. 

statutes   of   limitation   against    the   debt   secured   do   not   release, 
664. 

statutes  of  limitation  against  the  secured  debt  bar  suits  to  re- 
deem  from,   669. 

statutes  of  limitation  do  not  operate  against  while  actions  may 
be  maintained  on  the  debt  secured,  669. 

statutes  of  limitation,  powers  of  sale  may  be  exercised  notwith- 
standing, 668. 

statutes  of  limitation,  revivor  of  after  the  debt  secured  by  falls 
within,  670. 

MULTIPLICITY  OF  SUITS. 

See  Equity,  2. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CHARTER— Conflicting  Provisions.— A  provi- 
sion of  a  city  charter,  creating  the  municipal  corporation  with 
general  powers,  including  that  of  suing  and  being  sued,  is  controlled 
and  limited  by  a  subsequent  provision  that  upon  certain  classes 
of  claims  it  shall  be  sued  only  on  specified  conditions  and  in  a 
specified  manner.     (Wis.)     Morrison  v.  City  of  Eau  Claire,  955. 

2.  MUNICIPAL  CORPORATIONS  —  Streets— Liability  for  De- 
fects in. — While  a  city  governing  body  may  exercise  its  discretion 
in  the  solex:-tion  of  a  plan  of  street  improvements,  if  the  plan 
adopted  is  unsafe  for  travelers,  the  municipality  is  liable,  but  when 
the  plan  is  one  that  many  prudent  men  might  approve,  or  where  it 
is  so  doubtful  whether  the  one  as  planned  by  the  city  governing 
board  is  safe  or  dangerous  that  different  minds  may  entertain  dif- 
ferent   opinions   with    respect   to   it,   the    benefit    of   the   doubt   must 
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be  given  to  the  city,  and  it  exonerated  from  liability.     (Ky.)     Teager 
V.  City  of  Fleniingsburg,  40(1. 

3.  MUNICIPAL  CORPORATIONS  —Streets  with  Uneven  Grades. 
A  city  is  not  bound  to  maintain  an  even  or  perfect  grade  in  its 
streets  and  paventents.      (Ky.)     Teager  v.  City  of  Fleniingsburg,  •400. 

4.  MUNICIPAL  CORPORATIONS— Streets,  Permit  of  Stepping- 
stones  in. — The  eonstruetion  of  a  sidewalk  with  a  step  which,  from 
the  nature  of  the  grade,  the  municipal  authority  thinks  proper,  is 
not  such  negligence  as  will  support  a  recovery  against  the  city  by 
one  injured  by  stumbling  on  such  step  and  falling.  (Ky.)  Teager 
V.  City  of  Flemingsburg,  400. 

5.  MUNICIPAL  CORPORATIONS- Obstruction  on  Sidewalk.— 
A    city's  failure  to   remove  from   a  sidewalk  a  pile   of  rubbish,   not 

"  placed  there  by  its  act  or  consent,  is  but  an  omission  of  its  statu- 
tory duty  to  keep  the  highway  reasonably  safe  for  travel,  and 
cieates  no  common-law  right  of  action,  as  for  a  nuisance,  in  favor 
of  a  traveler  injured  thereby.  (Wis.)  Morrison  v.  City  of  Eau 
Claire,  955. 

6.  MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— 
The  procedure  prescribed  by  a  city  charter  foT  presenting  claims 
against  the  city  to  the  council,  and  appealing  therefrom  to  the 
circuit  court  in  case  of  disallowance,  is  essential  to  jurisdiction 
over  the  subject  matter  of  any  claim  of  the  character  reqviired  to 
be  presented.      (Wis.)     Morrison  v.  City  of  Eau  Claire,  955. 

7.  MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— 
In  an  action  against  a  city  for  injuries  sustained  from  a  pile  of  rub- 
bish on  the  sidewalk,  a  complaint  which  does  not  allege  compliance 
by  the  plaintiff  with  the  city  charter  in  filing  his  claim  and  ap- 
pealing from  its  disallowance  to  the  circuit  court,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  (Wis.)  Morrison  v. 
City  of  Eau  Claire,  955. 

8.  MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— A 
provision  in  a  city  charter  excluding  a  claimant  for  damages  caused 
by  a  defective  street  from  original  suit  by  ordinary  procedure  in 
the  courts,  and  requiring  him  to  reach  such  forum  through  the 
medium  of  presentation  to  the  city  council  and  appeal  from  its 
decision,  hampered  by  various  restrictions,  including  a  bond  for 
costs,  is  constitutional.     (Wis.)     Morrison  v.  City  of  Eau  Claire,  955. 

9.  MUNICIPAL  CORPORATIONS— Presentation  of  Claims.— A 
provision  of  a  city  charter  requiring  claims  against  the  city  to  be 
presented  to  the  council,  and  an  appeal,  in  case  of  disallowance,  to 
be  taken  to  the  circuit  court,  is  not  invalid  as  not  providing  a 
scheme  of  practice  by  which  issue  can  be  joined  and  trial  of  merits 
had.      (Wis.)      ]S!orrison   v.   City  of    Kau  Claire,  955. 

10.  MUNICIPAL  CORPORATIONS— Use  of  Sidewalks  by  Bi- 
cycles.— City  councils  are  empowered  to  regulate  the  conditions  un- 
der which  city  sidewalks  may  be  used  by  bicycles  or  to  prohibit 
tlie  use  of  the  sidewalks  by  them  entirely.  (^.  Dak.)  GajMiier  v. 
City  of  Fargo,  705. 

11.  MUNICIPAL  CORPORATIONS— Use  of  Sidewalks  by  Bi- 
cycles— Duty  of  City. — A  city  fulfills  its  duty  toward  persons  using 
the  sidewalks  therein  for  bicycle  riding,  when  it  keeps  such  side- 
^^■alks  in  a  reasonably  safe  condition  for  travel  thereon  by  pedes- 
trians.     (N.  Dak.)      Gnonier  v.  City  of  Fargo,  705. 

12.  MUNICIPAL  CORPORATIONS— Use  of  Streets  by  Bicycles- 
Duty    of    City. — One    injured    while    rightfully    riding    a    bicycle    ou 

Am.  St,  Rep.,  Vol.   95—66 
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the  sidewalk  of  a  city  street  cannot  recover  against  the  city,  if 
such  sidewalk  was  in  a  reasonably  safe  condition  for  pedestrians, 
though  it  was  not  in  a  reasonably  safe  condition  for  bicycle  riding. 
CN.  Dak.)     Gagnier  v.  City  of  Fargo,  705. 

13.  MUNICIPAL  CORPORATIONS— Use  of  Street«— Telephone 
Poles — New  Servitude  — Compensation. — If  the  adjoining  lot  owner 
is  the  owner  of  the  fee  in  the  street  to  the  center  thereof,  except 
as  conveyed  to  the  public  for  street  purposes,  the  use  -of  the  street 
for  telephone  poles,  even  when  authorized  by  the  city  authorities, 
is  not  a  street  use  proper,  but  imposes  a  new  burden  or  servitude 
thereon  for  which  such  lot  owner  is  entitled  to  compensation.  (N. 
Dak.)     Donovan  v.  Allert,  720. 

14.  MUNICIPAL  CORPORATIONS— Use  of  Streets— New  Servi- 
tude— Compensation — Injunction. — If  the  abutting  lot  owner  is  en- 
titled to  compensation  for  the  use  of  the  street  for  telephone  poles, 
he  is  entitled  to  an  injunction  to  restrain  the  erection  of  such  poles 
therein  until  compensation  is  made  to  him.  (N.  Dak.)  Donovan  v. 
Allert,  720. 

15.  MUNICIPAL  CORPORATIONS— Taxation  of  Vehicles— Li- 
censes.— A  municipal  ordinance  imposing  a  tax  for  the  use  of  the 
streets  by  vehicles  is  not  a  tax  on  such  vehicles  as  property,  but  is 
in  effect  a  tax  for  the  privilege  of  using  vehicles  on  the  streets. 
(Ind.)     City  of  Terre  Haute  v.  Kersey,  298. 

16.  MUNICIPAL  CORPORATIONS— License  of  Vehicles— Police 
Power. — A  municipal  ordinance  licensing  the  use  of  vehicles  upon  the 
streets,  which  neither  professes,  nor  is  intended  in  any  manner,  t& 
regulate  or  restrict  the  use  of  vehicles,  its  primary  purpose  being 
to  impose  a  license  tax  as  a  revenue  for  the  maintenance  and  repair 
of  the  streets,  is  not  exercise  of  the  police  power.  (Ind.)  City  oC 
Terre  Haute  v.  Kersey,  298. 

17.  MUNICIPAL  CORPORATIONS— Power  to  License  Use  of  Ve- 
hicles for  Revenue. — The  power  of  a  city  to  impose  and  enforce  a 
license  tax  on  vehicles  using  the  streets,  for  the  purpose  of  revenue 
for  the  maintenance  and  repair  of  the  streets,  must  be  conferred  by 
statute,  and  must  be  strictly  construed  (lud.)  City  of  Terre  Haute 
V.  Kersey,  298. 

18.  LICENSE  ON  VEHICLES— Constitutional  Law.— Constitu- 
tional provisions  for  a  uniform  and  equal  rate  of  assessment  and  tax- 
ation do  not  apply  to,  nor  prohibit,  a  tax  for  a  license  to  use  vehicles 
on  the  street  of  a  city.     (Ind.)     City  of  Terre  Haute  v.  Kersey,  298. 

19.  MUNICIPAL  CORPORATIONS— Power  to  License  Vehicles.— 
Municipal  corporations  may  be  empowered  by  statute  to  impose  a  tax 
or  license  on  vehicles  used  on  the  streets  of  a  city,  and  when  so  em- 
powered such  license  or  tax  may  be  imposed  for  the  purpose  of  rev- 
enue for  the  maintenance  and  repair  of  such  streets.  (Ind.)  City 
of  Terre  Haute  v.  Kersey,  298. 

20.  MUNICIPAL  CORPORATIONS  —Vehicle  Licenses.  —  Ordi- 
nances imposing  a  tax  for  a  license  to  use  vehicles  upon  the  streets 
may  properly  be  based  upon  the  use  to  which  such  vehicles  are  put, 
rather  than  upon  their  value.  (Ind.)  City  of  Terre  Haute  v.  Ker- 
sey, 298. 

21.  MUNICIPAL  CORPORATIONS  —Limitation  of  Actions.— 
Municipal  corporations,  in  all  matters  involving  mere  private  rights, 
as  contradistinguished  from  public  rights,  strictly  so  called,  are 
subject  to  limitation  laws  to  the  same  extent  as  private  individ- 
uals, but  on  the  other  hand,  in  all  matters  involving  strictly  public 
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rights,  they  are  not  subject  to  the  limitation  laws  as  such.  (Idaho)> 
In  re  Counties  Elmore  etc.  v.  County  of  Alturas,  53. 

22.  MUNICIPAL  COEPOEATIONS— Public  Duty— Statute  of 
limitations. — Upon  the  division  of  a  county  by  statute  containing' 
a  provision  that  boards  of  commissioners  for  the  newly  created' 
counties  shall  apportion  an  existing  debt  and  ascertain  what  portion 
thereof  each  county  shall  pay,  the  duty  thus  inrposed  is  a  perpetual 
continuing  public  duty  incumbent  upon  the  commissioners  then  in 
office  and  their  successors  against  which  the  statute  of  limitations 
does  not  run,  and  the  right  to  compel  the  performance  of  such  duty 
by  action  does  not  abate  by  reason  of  the  commissioners  then  hold- 
ing office  refusing  or  neglecting  to  perform  such  duty  during  thoir 
term.     (Idaho)     In  re  Counties  Elmore  etc.  v.  County  of  Alturas,  53. 

See  Contracts.  2. 
Note. 

Municipal  Corporations,    liability  of  boards  of  aldermen  of  for  neg- 
ligence and  for  nonperformance  of  official  duties,  80,  83. 

MURDER. 

See  Homicide. 

NAVIGABLE   WATERS. 

1.  PUBLIC  WATERS.— The    Title    to    the    Soil    of     Navigable 

Waters,  below  high-water  mark  is  in  the  sovereign,  except  so  far  as 
a  citizen  has  acquired  rights  in  it  by  grant,  prescription,  or  usage; 
and  this  title,  whether  In  the  sovereign  or  the  subject,  is  held  sub- 
ject to  the  public  right  of  navigation  and  fishing.  (111.)  Cobb  v. 
Commrs.  of  Lincoln  Park,  258. 

2.  PUBLIC  WATERS— Submerged  Land.— The  Legislature  of  Il- 
linois is  competent  to  grant  the  submerged  lands  of  Lake  Michigan 
to  park  commissioners  for  certain  specific  purposes.  (111.)  Cobb  v. 
Commrs.    of   Lincoln   Park,   258. 

3.  PUBLIC  WATERS— Wharves.— The  Owner  of  Submerged 
Lands  has  a  right  to  say  whether  he  will  allow  the  owner  of  ad- 
joining dry  land  to  build  out  a  wharf  into  the  water  on  the  soil 
of  the  former.     (HI.)     Cobb  v.  Commrs.  of  Lincoln  Park,  256. 

4.  PUBLIC  WATERS— Structures  on  Submerged  Lands.— A  ri- 
pjirian  owner  has  no  right  to  build  any  structures  on  the  submerged 
lands  in  front  of  his  own  land  unless  he  owns  such  submerged  lands 
or  has  a  license  to  do  so.  (HI.)  Cobb  v.  Commrs.  of  Lincoln  Park, 
258. 

5.  PUBLIC  WATERS— Wharves.— The  Title  of  the  Owner  of 
Submerged  Lands  is  not  burdened  with  an  easement  in  favor  of  the 
owner  of  adjoining  upland  to  build  wharves  out  to  navigable  water. 
(111.)     Cobb  V.  Commrs.  of  Lincoln  Park,  258. 

6.  PUBLIC  WATERS— Wharves,  License  from  Secretary  of  War 
to  Build. — The  right  of  the  owner  of  upland  to  construct  a  wharf 
over  the  submerged  land  of  his  neighbor,  without  the  latter 's  con- 
sent, cannot  be  acquired  by  obtaining  a  license  from  the  secretary 
of  war,     (111.)     Cobb  v.  Commrs.  of  Lincoln  Park,  258. 

NEGLIGENCE. 

1.  RECKLESS  USE  OF  FIREARMS  by  Boys.— If,  after  two  boys 
have  been  alternately  pointing  an  uncocked  revolver  at  each  other 
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in  play,  one  points  it  at  the  other  at  full  cock,  and  the  latter  strikes 
it  up  with  his  hand,  when  it  is  discharged,  injuring  him,  the  former 
is  liable  in  damages,  when  he  was  violating  the  law  forbidding 
minors  to  go  armed  with  a  revolver  and  forbidding  anyone  to  point 
a  gun  or  pistol  at  another.     (Wis.)     Hortou  v.  Wylie,  953. 

2.  NEGLIGENCE— Dangerous  Premises  —Trespassers.— An  elec- 
tric light  company  maintaining  its  overhead  and  guy  wires  over 
the  private  premises  of  a  railway  company  reed  not  protect  tres- 
passers thereon,  nor  is  it  liable  for  injury  to  them  caused  by  their 
coming  in  contact  with  a  live  guy  wire.  (Mich.)  MeCaughna  v. 
Owosso  etc.  Co.,  441. 

3.  NEGLIGENCE— WiUful  or  Wanton  Conduct.— Whether  a  per- 
sonal injury  has  been  inflicted  by  willful  or  wanton  conduct  or  gross 
negligence  is  a  question  of  fact  for  the  jury.  (111.)  Illinois  Central 
R,  E.  Co.  V.  Leinier,  266. 

4.  NEGLIGENCE— Willful  or  Wanton  Act.— Gross  Negligence,  to 
be  equivalent  to  a  willful  or  wanton  act,  is  such  negligence  as  to 
imply  a  disregard  of  consequences  or  a  willingness  to  inflict  injury. 
(111.)      Illinois  Central  E.  E.  Co.  v.  Leiner,  26G. 

5.  NEGLIGENCE— Willful  and  Wanton  Act.— Ill-will  is  not  a 
necessary  element  of  willful  and  wanton  negligence.  (111.)  Illinois 
Central  E.  E.  Co.  v.  Leiner,  266. 

6.  NEGLIGENCE— Question  for  Jury.— The  question  whether 
the  negligence  alleged  in  the  complaint  caused  the  injury  is  properly 
left  to  the  jury  to  determine  under  proper  instructions.  (S.  C.) 
Sehumpert  v.  Southern  Ey.,  802. 

See   Carriers;   Contracts,  2;   Counties;   Death;     Insurance,   15;    Land- 
lord and  Tenant. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

OFFICERS. 

1.  OFFICERS— PUBLIC   DUTY— Action  to   Enforce— Demand.— 

If  a  nninicipal  duty  is  of  a  strictly  public  nature  required  by  law 
to  be  performed  by  a  public  ofiicer,  no  demand  for  its  performance 
is  necessary  before  action  brought  to  compel  performance.  The 
law  itself  is  a  continual  demand,  and  neglect  of  performance  a  con- 
tinual refusal.  (Idaho)  In  re  Counties  Elmore  etc.  v.  County  of 
Alturas,  53. 

2.  PUBLIC  OFFICE— Waiver  of  Right  to  Contest  Removal  from. 
If  an  officer  is  removed  from  his  office  and  retir*ed  on  a  pension, 
he,  by  failing  for  more  than  three  months  to  protest  and  by  receiv- 
ing his  pension  money,  surrendering  the  paraphernalia  of  his  office, 
seeking  and  receiving  other  employment,  and  by  his  silence  when 
steps  are  taken  to  fill  his  place,  waives  his  right  to  object  to  his 
removal  and  to  prosecute  proceedings  for  his  reappointment.  (N. 
Y.)      People  V.  Police  C'onimrs.,  596. 

3.  PUBLIC  OFFICE— Mandamus  to  Try  Title.— Mandamus  is 
not  a  proper  remedy  to  try  title  to  a  public  office  of  which  another 
is  in  possession  under  color  of  right.  To  this  rule  an  exception 
cannot  be  admitted  on  the  ground  that  there  is  no  serious  question 
as  to  title  to  the  office.     (N.  Y.)     People  v.  Police  Comuirs.,  596. 

4.  MANDAMUS  to  Try  Title  to  Office— Objections  to,  When  not 
Waived. — Where   an   application   for   a   writ    of   mandate   to    compel 
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the  applicant's  reinstatement  in  an  oflfice  from  which  he  claims 
to  have  been  illegally  removed  is  made,  and  the  incumbent  of  the 
office  and  others  intervene,  the  intervention  does  not  destroy  their 
right  to  insist  that  the  title  to  the  office  cannot  be  tried  on  manda- 
mus.    (N.  Y.)     People  v.  Police  Commrs.,  59<5. 

5.  OFFICIAL  BONDS— Failure  of  Officer  to  Sign.— The  omission 
of  an  officer  to  sign  his  official  bond  does  not  release  him  or  his  sure- 
ties from  any  liability  arising  under  the  terms  or  conditions  of  his 
bond.  Such  Ijond  is  joint  and  several.  (Idaho)  State  v.  McDonald, 
137. 

6.  OFFICIAL  BONDS.— Failure  of  a  Surety  on  an  Official  Bond 
to  Justify  does  not  release  him  from  liability,  if  the  bond  is  accepted 
without  requiring  him  to  justify.     (Idaho)     State  v.  McDonald,  137. 

7.  OFFICIAL  BONDS— Estoppel  Against  Surety.— A  surety  on  an 
official  bond  is  estopped  from  denying  any  fact  recitod  therein,  when, 
by  such  denial,  he  seeks  to  avoid  liability  in  an  ac  'on  between  the 
parties  to  the  bond.     (Idaho)     State  v.  McDonald,   1  >7. 

8.  OFFICIAL  BONDS— Performance  of  Duties  Secured.— An  offi- 
cial bond  conditioned  on  the  faithful  discharge  of  all  duties  re- 
quired of  the  sheriff  by  law,  covers  the  discharge  of  his  duties  as 
license  or  tax  collector,  when,  by  law,  it  is  his  duty  to  collect  and 
pay  over  countv  and  state  licenses.  (Idaho)  State  v.  McDonald, 
137. 

9.  OFFICIAL  BONDS— Liability  of  Surety.— If  an  official  bond 
is  joint  and  several,  action  may  be  maintained  against  all  of  the 
sureties  jointly  or  against  each  severally.  (Idaho)  State  v.  McDon- 
ald, 137. 

10.  OFFICIAL  BONDS— Action  on  Pleading.— In  an  action  to  re- 
cover on  an  official  bond,  it  is  not  necessary  to  state  in  the  complaint 
the  several  items  of  defalcation  separately.  (Idaho)  State  v.  Mc- 
Donald, 137. 

See  Attachment,  5,  6;  Counties,  3;  Public  Officers. 

OSTEOPATHY. 

See  Physicians  and  Surgeons. 

PAROLE. 

See  Criminal  Law,  5. 

PAROL  EVIDENCE. 

See  Evidence,  6,  7. 
Note. 
Partition,  restrictions  in  conveyances  upon  the  right  of,  218. 

PARTNERSHIP. 

1.  A  PARTNERSHIP  as  Such  Cannot  Take  and  Hold  the  Title 
to  Real  Estate.     (Or.)     Adams  v.  Churcli,  7iU. 

2.  A  CONVEYANCE  to  a  Partnership  passes  the  title  to  the 
individual  members  as  tenants  in  common.     (Or.)     Adams  v    Church 

740.  ' 

3.  PARTNERSHIP  REALTY  is,  in  America,  Partnership  Prop- 
erty  Only   so   far   as   it   may   be   necessary   for  the  payment    of   the 
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debts  and  the  adjustment  of  the  assets  of  the  partnership.  The 
legal  title  remains  in  the  partners  as  tenants  in  common,  and 
when  no  longer  needed  for  partnership  purposes,  it  is  relieved  from 
the  trust  growing  out  of  the  partnership  relation.  (Or.)  Adams  v. 
Church,  740. 

4.  PARTNERSHIP— Evidence.— If  an  attempt  to  establish  a 
partnership  wholly  fails  through  lack  of  evidence,  the  court  commits 
no  error  in  holding  as  matter  of  law  that  no  partnership  exists. 
(Idaho)     Coffin  v.  Bradbury,  37. 

See  Public  Lands,  2,  3. 

PASSENGERS. 

See  Carriers. 

PENSIONS. 

Seo  Homestead,  12, 

PERPETUITIES. 

See  Deeds,  4. 

PHYSICIANS  AND  SURGEONS. 

OSTEOPATHY— Practice  of  Medicine. — One  who  practices 
osteopathy  and  treats  disease  only  by  manipulation  of  the  patient's 
limbs,  muscles,  ligaments  and  bones,  does  not  practice  medicine, 
nor  is  he  required  to  obtain  a  license  under  a  statute  defining  the 
practice  of  medicine  as  prescribing  or  directing  for  the  use  of  any 
person  any  drug,  medicine,  appliance,  or  agency  for  the  cure  of 
disease  or  injury.     (Miss.)     Hayden  v.  State,  471. 

PLEADING. 

1,  PLEADING— Contract.— Under  a  complaint  counting  on  a  spe- 
cial contract,  there  can  be  no  recovery  on  an  implied  contract.  (Ind.) 
Davis  v.  Chase,  294. 

2.  PLEADING  —  Collusion  —  Abatement.—  If  cross-complainants 
are  necessary  or  proper  parties  to  the  original  action,  the  fact  that 
they  were  made  parties  through  collusion  with  the  original  plaintiff 
is  no  ground  for  abatement  of  the  action.  (Ind.)  Davis  v.  Chase, 
294. 

3.  PLEADING— Motion  to  Make  Definite.— If  a  complaint  al- 
leges acts  as  being  done  both  negligently  and  willfully,  defendant's 
remedy  is  not  by  demurrer,  but  by  motion  to  make  more  definite. 
(S.  C.)     Schumpert  v.  Southern  Ry.,  802. 

4,  PLEADING.— Acts  of  Negligence    and  Acts  of    Willful  Tort- 
may  be   commingled  in   one  statement  as  causing  an  injury,  if  such 
pleading  is  sanctioned  by  statute,  and  the   adverse  party  cannot  re- 
quire a  separate  statement  of  such  acts,  nor  an  election  upon  which 
plaintiff  will  go  to  trial.      (S.  C.)     Schumpert  v.  Southern  Ry.,  802. 

See  Attachment,  5. 

Kote. 

pledges,  statutes  of  limitation  against  the  principal  debt  do  not  re- 
lease,  662. 
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POLICE  POWER. 

See  Constitutional  Law. 

PRESENCE  OF  ACCUSED. 

See  Criminal  Law,  1. 

Note. 

Prescription,   accretions,  title  to,  how  created  by,  675. 

actions  to  quiet  title,  whether  may  be  defeated  by,  676. 

color  of  title  necessary  to,  673. 

ejectment  by  a  person  who  has  acquired  title  by,  675. 

real  property,  title  to  perfected  by,  what  may  destory,  674. 

remedies  to  which  holder  of  title  created  by  is  entitled,  676,  677, 
679. 

stolen  property,  title  to  may  be  created  by,  671. 

title  acquired  by  may  be  conveyed,  673,  674. 

title  by   in   proceedings  to   acquire   property  by  the   exercise   of 
the  right  of  eminent  domain,  679. 

title  by  may  support  a  suit  for  specific  performance,  677,  678. 

title  by  must  be  respected  wherever  the  property  is  taken,  661, 
672. 

title  by,  whether  deemed  marketable,  677. 

title   of  grantee   may   be   devested  by   grantor's   subsequent   ad- 
verse possession,  674. 

title   to  personal   property  may  be   created   by,   672. 

title  to  real  property  may  be  created  by,  672. 

PRESENTATION  OF   CLAIMS. 

See   Constitutional  Law,   29;   Municipal  Corporations,   6-9. 

PRINCIPAL  AND  AGENT. 

1.  PRINCIPAL  AND  AGENT.— A  Principal  is  not  Answerable 
for  the  Unauthorized  Fraud  or  Misrepresentation  of  his  agent,  on 
the  ground  that  the  principal  might  havo  profited  by  the  wrongful 
and  unauthorized  act,  where  there  is  no  evidence  that  he  either 
adopted  or  profited  by  it.     (N.  Y.)     Taylor  v.  Commercial  Bank,  564. 

2,  EVIDENCE.— The  Admissions  or  Declarations  of  an  Agent 
are  not  evidence  against  his  principal  to  establish  the  fact  of  his 
agency  or  the  extent  of  his  authority.  (N.  Y.)  Taylor  v.  Commer- 
cial Bank,  564. 

See  Corporations,  13-15;  Evidence,  3;  Mines  and  Mining. 

PRINCIPAL  AND  SURETY. 

1.  SURETY  Signing  a  Bond  on  Condition  that  It  Shall  also  be 
Signed  toy  Another  Specified  Person.— If  one  signs  a  replevin  bond 
and  delivers  it  to  a  deputy  sheriff  on  condition  that  he  shall  not 
return  it  until  it  is  signed  by  one  P.,  but  the  officer  returns  it  to  the 
court  without  P.  's  signing,  the  surety  is  entitled,  on  a  petition  in 
■equity,  to  have  a  cancellation  of  the  bond  decreed.  (Ky.)  Smith 
v.   Spragius,   391. 

2,  SURETY— Mortgage  to  Secure  is  not  Released  toy  the  Execu- 
tion of  a  New  Note, — If  a  mortgage  is  given  to  secure  sureties,  and 
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they  and  the  principal  are  subsequently  obliged  to  give  a  new  note 
in  renewal  of  the  old  one,  the  mortgage  continues  in  force  for  the 
purpose  of  indemnifying  them  for  payments  which  they  may  be 
compelled  to  make  on  the  note  of  renewal.  (Ky.)  Jarboe  v.  Shive- 
ley,  384. 

See  Attachment,  2,  3;  Executors  and  Administrators,  2;  Officers,  5-lOj 

Eecognizance. 

PRIVATE   WAYS. 

See  Easements. 

PROBATE  PROCEEDINGS. 

See  Executors  and  Administrators. 

P'feOCESS. 

PROCESS— Service  of  on  Attendant  in  Court.— A  nonresident 
is  not  exempt  from  service  of  summons  upon  him  in  a  civil  suit 
against  him  while  in  attendance  upon  a  court  within  the  state  a* 
plaintiff  in  a  suit  therein.     (Idaho)     Guynn  v.  McDancld,  158. 

See  Appearance, 

PROPERTY. 

PROPERTY,  What  is.— A  Seat  in  a  Stock  Exchange  is  prop- 
erty, and  passes  to  a.  receiver  or  assignee  iu  bauliruptcy.  (2s.  1'.) 
Matter  of  Ilellman,  582. 

See   Goodwill. 
^■ote. 
Prothonotaries.     See  Clerks  of  Court. 


PUBLIC  LANDS. 

1.  EXEMPTIONS— Timber  Culture  Claims.— The  provisions  of 
the  act  of  Congress  declaring  that  no  land  acquired  under  the  tim- 
ber culture  act  shall  become  liable  for  the  satisfaction  of  any  debt 
contracted  prior  to  the  issuing  of  the  final  certificate  therefor  is 
valid,  and  absolutely  prohibits  the  seizure  of  laud  for  the  satisfac- 
tion of  a  debt  contracted  by  the  douee  prior  to  such  issuing.  (Or.) 
Adams  v.  Church,  740. 

2.  EXEMPTIONS— Timber  Culture  Act— Partnership  Liabilities. 
A  decree  declaring  that  lands  acquired  under  the  timber  culture 
act  are  partnership  property  does  not  remove  the  conditions  an- 
nexed to  the  legal  title,  and  if  the  property  consists  of  lands  ac- 
quired by  one  of  the  partners  under  the  timber  culture  act,  they 
remain,  as  before,  exempt  from  execution  for  any  debt  created  prior 
to  the  issuing  of  the  final  certificate,  though  it  is  the  debt  of  such 
partnership.      (Or.)      Adams   v.   Church,   710. 

3.  RES  JUDICATA.— A  Decree  Declaring  that  Certain  Real 
Property  is  Held  by  One  of  the  Partners  for  the  Partnership  and  is 
Partnership  Property  does  not  establish  that  it  is  liable  for  partner- 
ship debts  created  prior  to  the  issuing  of  the  final  certificate,  where 
it  is  acquired  under  the  timber  culture  act.  (Or.)  Adams  v.. 
Church.  740. 
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PUBLIC  OFFICEES. 

See  Officers. 
Note. 

Public  Officers,  arrest,  failure  of  to  make,  liability  for,  117,  118. 

clerks   of  courts,  liability  of,  89-96. 

constables,  liability  of,  96-132. 

county   clerks,   liability   of,   89-96. 

damages,  measure  of  in  actions  for  neglect  or  misconduct,  77. 

defense  of  in  actions  for  tke   nonperformance   of   official  duties, 
78,   79. 

defense  of  must  show  that  they  are  officers  de  jure,  78. 

escapes,  liability  of  for,  115-117. 

exempt  property,  liability  of  for  seizing  aud  selling,  118-120. 

inspectors,  liability  and  duties  of,  132,  133. 

judicial    duties,   liability   for   nonperformance   or   misperformance 
of,  83. 

liability  of  for  breach  of  a  duty  owing  to  the  public  alone,  75. 

liability  of  for  damages,  general  common-law  rule,  74. 

liability  of  for  failure  to  levy  taxes,  75. 

liability  of  for  fraudulent  acts  of  their  subordinates,  79. 

liability  of  for  misconduct  of  their  deputies  and  other  employes, 

79. 
liability  of,  malice  or  willful  misconduct  is  not  essential  to,  74. 
liability  of  to  suit  by  a  private  person,  74,  75. 
malice,  absence  of,  when  relieves  from  liability,  76. 
malice  of,  effect  of  upon  their  liability,  76. 
marshals,  liability  of,  96-132. 

mistake  of,  when  does  not  expose  to  liability,  77. 
pleading  and  proof  in  actions  to  enforce  liability  of.  77,  82. 
private  and  public  duties  of,  distinction  between,  75. 
private  persons,  when  may  not  recover  for  the  breach  of  a  pub- 
lic duty  by,  75. 
prothonotaries,   liability  of,   89-96. 

public    necessity,    defense    that    officers    acted    under,    78,    79. 
recorders     and    registrars   of    deeds,     liability   of   for   failure    to 

keep  indexes,  86. 
recorders     and    registrars    of    deeds,     liability   of   for   failure    to 

record  writings,   85. 
recorders  and  registrars  of  deeds,  liability  of  for  negligence  iu 

searching  titles,  86. 
recorders  and  registrars  of  deeds,  liability  of,  general  rule,  85. 
sheriffs,  liability  of,  96-132, 

subordinates,  liability  for  acts  and  neglects  of,  79,  SO. 
superintendents  of  streets  and  highways,  liability  of,  S4,  85. 
supervisors,  boards  of,  liability  of  members  of,  80-84. 
time  for  performance  of  official  duties  of,  76. 
willful  negligence,  liability  for  where  there  was  no  malice,  76,  77, 

PUBLIC   POLICY. 

PUBLIC  POLICY  is  That  Principle  of  Law  which  holds  that 
no  subject  or  citizen  can  lawfully  do  that  which  has  a  tendency  to 
be  injurious  to  the  public  or  against  the  public  good.  (HI-)  Wake- 
field  V.   Van   Tassell,   207. 
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BAILBOADS. 

RAILROADS— Fellow-servants.— A  Conductor  Eiding  Home 
on  free  transportation  to  visit  his  family  over  Sunday  is  not  a  fellow- 
servant  -with  the  empJoves  operating  the  train.  (111.)  Illinois  Cen- 
tral E.  E.  Co.  V.  Leiner",  266. 

Hee  Carriers. 

RECEIVERS. 

1.  FOREIGN  RECEIVERS— Attachment    of    Propery    in    Hands 

of. — If  a  receiver  has  obtained  rightful  possession  of  personal  prop- 
el ty  within  the  jurisdiction  of  his  appointment,  he  cannot  be  de- 
prived of  its  possession  by  attachment  when  he  takes  it  in  the 
performance  of  his  duty  into  a  foreign  jurisdiction.  While  in  such 
foreign  jurisdiction  it  cannot  be  taken  from  his  possession  by  resi- 
dent or  nonresident  creditors  of  the  insolvent  debtor.  (N.  Dak.) 
Woodhull  V.  Farmers'  Trust  Co.,  712. 

2.  FOREIGN  RECEIVERS— Attachment.— The  property  of  a 
nonresident  defendant  cannot,  while  in  the  hands  of  a  receiver  ap- 
pointed in  another  state,  be  seized  under  attachment,  when  brought 
within  the  state  for  a  lawful  purpose.  (N.  Dak.)  Woodhull  v. 
Farmei-s'  Trust  Co.,  712. 

3.  FOREIGN  RECEIVERS— Attachment.— Property  of  a  non- 
resident defendant  is  liable  to  seizure  under  attachment  within  the 
state  prior  to  the  appointment  of  a  receiver  therefor  in  another  state 
or  before  such  receiver  takes  actual  possession  of  the  property  within 
his  own  state,     (N.  Dak.)     Woodhull  v.  Farmers'  Trust  Co.,  712. 

See  Corporations,  6;  Properly. 

RECKLESS  USE  OF  FIREARMS. 

See  Negligence,  1. 

RECOGNIZANCE. 

1.  A  RECOGNIZANCE  is  an  Obligation  entered  into  before  a  court 
of  record  or  magistrate,  with  a  condition  to  do  some  particular 
act,  as  to  keep  the  peace  or  appear  and  answer  to  a  criminal  ac- 
cusation.     (111.)     People   V.   Barrett,   230. 

2.  A  RECOGNIZANCE  Differs  from  a  Bail  Bond  merely  in  the 
nature  of  the  obligation  created.  The  former  is  an  acknowledgment 
of  record  of  an  existing  debt;  the  latter,  which  is  attested  by  the 
signature  and  seal  of  the  obligor,  creates  a  new  obligation.  (HI.) 
People  V.  Barrett,   2oO. 

See  Criminal  Law,  5. 
Note. 

Recorders  and  Registrars  of  Deeds,  damages,  measure  of  in  actions 
against   for    negligence,   88,   89. 
liability  of  for  failure   to  keep  indexes,  86. 
liability   of   for   failure   to   record   and   for   incorrectly   recording 

writings,    85,    86. 
liability  of  for  negligence  in  searching  titles,  87. 
liability  of,  general  rule,  85. 

liability   of.   who   may   sustain   an   action    upon,   87. 
negligence  of,  who  may  recover  for,  87,  88. 
statute  of  limitations  in  actions  against,  89, 
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EEFOEMATION. 

See  Mortgages,  4. 

EEMAINDERMEN. 

See  Life  Estates. 
Kote. 

Bepeal    of  statutes  of  limitation,  whether  may  impair  vested  rights, 
659,  660. 

REPLEVIN. 

REPLEVIN— Answer— Bona  Fide  Purchaser.— Where  the  de- 
fendant claims  the  right  to  hold  the  property  as  against  a  mortgage, 
on  the  ground  that  he  is  a  purchaser  in  good  faith,  for  value,  and 
without  notice,  his  answer  must  affirmatively  allege  these  facts. 
{Utah)     Deseret  Nat.  Bank  v.  Kidman,  856. 

REPRESENTATIVES  IN  LEGISLATURE. 

See  Constitutional  Law,  10-13. 

RES  GESTAE. 

See  Evidence,  4. 
Note. 
designation   of   officers  of  corporations,  578-581. 

RES  JUDICATA 

See  Executors  and  Administrators,  4;  Judgm'ents,  3-6;  Public  Lands,  3. 

RETROSPECTIVE  STATUTES. 
See  Constitutional  Law,  33-38;  Homesteads,  3. 

SALES. 

1.  STATUTE  OF  FRAUDS.— Receipt  and  Acceptance  of  property 
sold  under  an  executory  contract  of  sale,  at  any  time  after  making 
the  contract,  takes  it  out  of  the  statute  of  frauds.  (Idaho)  Coffin 
v.  Bradbury,  37. 

2.  STATUTE  OF  FRAUDS.— If  Questions  of  Delivery  and  Ac- 
ceptance of  goods  sold  to  take  the  sale  out  of  the  operation  of  the 
statute  of  frauds  are  submitted  to  the  jury  under  proper  instructions, 
the  verdict  will  not  be  disturbed  when  there  is  a  conflict  of  evidence. 
(Idaho)     Coffin  v.  Bradbury,  37. 

3.  STATUTE  OF  FRAUDS— Delivery  and  Acceptance  of  Goods 
gol^, — If^  from  the  entire  cvdence,  different  minds  might  difi'er  hon- 
estly as  to  the  deliverv  and  acceptance  of  goods  sold  to  tako  the  sale 
out  of  the  statute  of  frauds,  the  qviestion  of  such  acceptance  is  one 
•of  fact  for  the  jury,  and  their  verdict  thereon  will  not  be  disturbed. 

(Idaho)     Coffin  v.  Bradbury,  37. 

SEALING  CEREMONY. 

See  Marriage,  9-11. 
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SELT-DEFENSE. 

See  Homicide,  4,  5. 

SENTENCE. 

See  Criminal  Law;  Habeas  Corpus. 

Note. 

Sheriflfs,  actions  against  at  the  common  law  for  levying  on  the  goods 

of  third  persons,  125. 
actions  against  authorized  by  statute  for   levying   on  the  goods 

of  third  persons,  126. 
actions  against  for  failure  to  pay  over  moneys,  111,  112. 
attachments,  writs  of,  duties  of  in  respect  to  the  service  of,  105, 

106. 
bonds,   liability   of  in   approving,   113-115. 
damages,  measure  of  in  actions  for  failure  to  execute  process,  99, 

100. 
defense   of  in  actions  for  levying  on  the  property  of  a  stranger 

to   the  writ,   121,   122. 
defense  of  in  actions  for  the  failure  to  levy  writs  of  attachment, 

106. 
defense  of  in  actions  for   the  nonperformance   of  official  duties, 

97-99. 
demand,  when  essential  to  sustain  actions  against,  125. 
deputies,  liability  for  acts   of,  129. 
diligence  required  of  in  executing  process,  98,  99. 
diligence  required  of  in   the  safekeeping  of  property,   107. 
escapes,  damages,  measure  of  in  actions  against  for,  116,  117. 
escapes,    defenses   in    actions    against    for,    115,    116. 
escapes,  liability  of  for,   115. 
exempt    property,    actions    against    for    seizing    and    selling,    119, 

120. 
exempt  property,   duties  of  respecting,  118-120. 
false  returns,  liability  of  for,  104,  105. 
force  which  may  use  in  executing  civil  process,  128. 
fraudulent    transfers,   right    of    to   levy    on    property   which    has 

been  the  subject  of,  122-124. 
importance    of    office    of,    96. 

indemnity  of  as  an  estoppel  to  plead  title  in  a  stranger,  129. 
indemnity,   right   of   to    demand,   126,   127. 
justification   of  under  process,   96. 
levy  of  upon  goods  fraudulently  intermingled  with  those  of  the 

defendant   in   execution,   124. 
levy    of   upon    personal   property,    125. 
levy  of  upon  the  property   of  tenants  in  common,  125. 
levy  of  writs,   amount   of  property  which  should   be  seized,  102, 

103. 
levy    of   writs,   duties   of   in    respect    to,   102,    103. 
liability   of   for  acts  of   depiities,    129. 

liability   of    for    acts    of   mob    in    lynching    a   prisoner,    128. 
liability  of  for  delay  in  levying  writs,  101,  102. 
liability  of  for  disobeying  plaintiff's  instructions,  112,  113. 
liability   of  for   escapes,   115-117. 
liaViility  of  for  excessive  levies,   102. 
liabilitv   of  for   failure   to   execute  writs   of  arrest,   117,   118. 
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Sheriffs,  liaJbility  of  for  failure  to  issue  writs,  96,  97,  101. 
liability  of  for  failure  to  pay  over  moneys,   110. 
liability  of  for   failure   to   sell  property,   101. 
liability  of  for  failure  to  take  sufficient  bail,  118. 
liability  of  for  false  returns  and  for  failure  to  return  process, 

104,    105. 
liability  of  for  goods  in  the  hands  of  receiptors,  108. 
liability  of  for  goods  taken  from  them  by  force,  108. 
liability  of  for  insufficient  levies,  103,  104. 
liability  of  for  loss  of  property  in  their  custody,  108,  109. 
liability  of  for  negligence  in  the  keeping  of  goods,  107. 
liability  of  for  not  recognizing  the  rights  of  sureties,  128. 
liability  of  for  receiving  other  than  money  in  payment,  109,  110. 
liability   of   for   seizing   exempt   property,   118-120. 
liability  of  for  seizing  the  property  of  a  stranger  to  the  writ, 

120,  121. 
liability  of  in  taking  bonds,  113,   114. 
liability  of  in  the  service  of  void  process,  96. 
partnership   property,   levy   of   upon,   125. 
payment,  what  may  be  received  by  in,  109,  110. 
penalties  against  for  failure  to  pay  over  moneys.  111. 
pleadings   in   actions    against,    100. 
process,  excusable  failure  to  obey  or  enforce,  97,  98. 
process,   irregular   acts   of   under,   when   sustainable,   97. 
process,  justification   of   by,   96. 

property   of   third   persons,   liability   of   for   seizing,   120. 
receiptors,  liability  of  for  the  negligence  or  other  misconduct  of, 

108. 
replevin  bonds,   liability   of   for   taking  insufficient,   113-115. 
rules  to  fix  liability  against,  130-132. 
summary  remedies  against,  129-132. 
tenants  in  common,  levy  by  upon  property  of  one  of  several,  125. 

Specific   Performance,    prescription,    title   acquired   by    may    support 
suit   for,  678. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE   OF   LIMITATIONS. 

See  Limitations  of  Actions. 

STATUTES. 

1.  STATUTES.— The  Rule  in  Case  of  a  Revision  of  Statutes  is, 

that  where  the  law  as  it  previously  stood  was  settled  hy  adjudica- 
tion or  frequent  application  of  the  statute  without  question,  a  mere 
change  in  the  phraseology  is  not  1>o  be  construed  as  a  change  in  the 
law,  unless  the  purpose  of  the  legislature  to  work  a  change  is  clear 
and  obvious.     (N.  Y.)     Matter  of  Hellnian,  582. 

2.  STATUTES.— Repeal  by  Implication,  in  the  absence  of  a  clear 
intentioin,  can  be  indulged-  only  so  far  as  unavoidable.  (Wis.)  Mor- 
risen  v.  City  of  Eau  Claire,  955. 

See    Constitutional   Law. 
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STOCK  EXCHANGE. 

See  Property;  Taxation,  1. 

STOCKHOLDERS. 

See  Corporations. 

STREETS. 

Se«  Municipal  Corporations, 

STRIKES. 

See  Constitutional  Law,  14-17. 

SUICIDE. 

See  Coroner's  Inquest,  2;  Insurance,  3-7. 

SUMMONS. 

See  Process. 

SUNDAY  LAWS. 

See  Constitutional  Law,  18-21. 

Kote. 

Superintendent  of  Street  and  Highways,  liability  of  for  their  tres* 

pass,  84,  85. 
negligence,   liability   of   for,   84. 
Supervisors.     See  Boards  of  Supervisors. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

1.  INHERITANCE  TAXES— Seat  in  a  Stock  Exchange.— Under 
a  statute  imposing  transfer  or  inheritance  taxes,  and  declaring  that 
the  words  "estate  or  property"  as  used  therein  include  all  prop- 
erty or  interest  therein,  whether  situate  within  or  without  the  state, 
a  scat  in  the  New  York  stock  exchange  of  which  the  owner  dies 
seised  is  subject  to  the  inheritance  or  transfer  tax.  (N.  Y.)  Matter 
of  Hellman,  582. 

2.  TAXATION— "Goodwill"— Constitutional  Law.— The  "good- 
will"  of  a  newspaper  business  is  not  of  itself  property  within  tlie 
meaning  of  a  constitutional  provision  requiring  the  legislature  to 
provide  for  a  uniform  system  of  taxation  of  all  property  with  cer- 
tain exceptions.      (Ind.)      Hart  v.  Smith,  280. 

3.  TAXATION— Goodwill  of  Business.— A  general  statute  declar- 
ing that  all  property  within  the  jurisdiction  of  the  state,  not  ex- 
pressly exempted,  shall  be  subject  to  taxation,,  does  not  authorize 
the  taxation  of  the  goodwill  of  a  newspaper  business.  (lud.)  iiart 
V.  Smith,  280, 
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4.  TAXATION.— Goodwill  of  Newspaper,  conducterl  by  individ- 
uals or  copartnerships,  is  merely  ,an  incident  of  the  business  of  a 
going  concern,  and  as  such  business  cannot  be  treated  as  a  unit  for 
the  purposes  of  taxation,  the  goodwill  thereof  is  not  taxable.  (Ind.) 
Hart  V.  Smith,  280, 

5.  TAXATION  of  Shares  of  Stock.— If  without  fraud  the  state 
board  of  tax  commissioners  has  determined  that  shares  of  stock  have 
a  value  for  the  purposes  of  taxation,  the  courts  have  no  pow'er  to  re- 
view such  conclusion,     (Ind.)     Hart  v.  S'mith,  280. 

6.  TAXATION— Partly  Legal  and  Partly  Illegal.— If  an  ass.esg- 
ment  made  by  tax  commissioners  is  in  part  legal  and  in  part  illegal, 
and  the  legal  portion  cannot  be  ascertained,  the  w'hole  tax  must  be 
held  invalid.     (Ind.)     Hart  v.  Smith,   280. 

7.  TAXATION — Injunction. — Courts  may  relieve  by  iujunctioa 
from  assessments  laid  without  jurisdiction  (Ind.)  Hart  v.  Smith, 
280. 

8.  TAXATION— Injunction— Collateral  Attack.— In  a  proceeding 
to  enjoin  tax  commissioners  from  taxing  the  goodwill  of  a  business, 
the  rule  requiring  that  the  infirmity  appear  from  the  face  of  the 
record  in  a  collateral  attack  does  not  applv.  (Ind.)  Hart  v.  Smith, 
280, 

See  Life  Estates;  Municipal  Corporations,  15-20j  Waste, 

tei;ephone  poles. 

See  Municipal  Corporations,   13,   14. 

TENANCY  IN  COMMON. 

1.  COTENANCY— Gift  of  Encumbrance.— A  gift  may  be  made 
to  one  cotenant  of  an  encumbrance  upon  the  common  property  which 
will  inure  to  hi3  benefit  alone.     (Mich.)     Holmes  v.  Holmes,  444. 

2.  COTENANCY— Gift  of  Mortgage  on  Common  Property,— The 
fact  tbat  a  mortgage  makes  a  gift  by  assignment  of  the  mortgage 
to  one  who  is  a  cotenant  with  the  mortgagors  does  not  avoid  the 
gift  or  prevent  its  enforcement  by  the  assignee  against  his  cotenants. 
(Mich.)     Holmes  v.  Holmes,  444. 

TICKETS, 

See  Carriers. 

TIMBER  CULTUEE  CLAIMS. 

See  Public  Lands. 

TORTS, 

See  Assault  and  Battery;  Counties;  Husband  and  Wife, 

TRESPASS. 

See  Equity,  2;  ISl  egligence,  2. 

TRIAL. 

1,  TRIAL.— Special  Interrogatories  Should  Call  for  a  finding  as 
to  ultimate  controlling  facts,  or  as  to  probative  facts  from  which  the 
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ultimate  controlling  facts  necessarily  result.  (111.)  Chicago  etc.  R. 
B.  Co.  V.  Gore.  224. 

la.  TRIAL— Special  Interrogatories.— It  is  Competent  for  an  At- 
torney to  read  special  interrogatories  to  the  jury,  to  discuss  the 
evidence  applicable  thereto,  and  to  suggest  the  answers  which,  in 
his  view,  should  be  returned.  (111.)  Chicago  etc.  R.  E.  Co.  v.  Gore, 
224. 

2.  TRIAL.— Answer  to  Interrogatories  by  the  jury  that  there  is 
no  evidence  of  the  facts  so  expected  to  be  proved,  is  equivalent  to 
a  finding  against  the  party  propounding  such  interrogatories.  (Ind.) 
Indianapolis  Abattoir  Co.  v.  Temperly,  330. 

3.  JURY  TRIAL.— An  Instruction  Which  Merely  Singles  Out  the 
Tacts  upon  Which  a  Party  Relies  to  escape  from  liability  is  properly 
refused.     (Ky.)     Traveler's  Ins.  Co.  v.  Clark,  37-1. 

4.  TRIAL— Instructions.— The  trial  court  is  not  bound  to  charge 
the  jury  in  the  exact  words  of  the  request,  nor  is  it  bound  to  charge 
a  request  covered  by  the  general  charge.  (S.  C.)  Edwards  v.  Wes- 
singer,  789. 

See   Criminal   Law. 

TRUSTS. 

1.  TRUSTS— When  not  Within  the  Statute  of  Frauds.— A  trust 

declared  when  the  legal  title  is  transmitted  is  not  within  the  stat- 
ute of  frauds,  and  does  not  require  a  consideration  to  support  it. 
(N.  C.)     Sykes  v.  Boone,  619. 

2.  TRUSTS— Consideration,  When  not  Essential  to.— An  executed 
trust  is  good  in  favor  of  a  volunteer.  If  declared  at  the  time  the 
legal  title  passes,  it  will  be  enforced,  though  without  considera- 
tion.    (X.  C.)     Sykes  v.  Boone,  619. 

3.  TRUSTS— Parol  to  Convey  Land  to  Another.— If  a  conveyance 
is  induced  by  the  promise  of  the  grantee  that  he  will  convey  the 
property  to  a  third  person  for  a  specified  consideration  if  requested, 
this  is  a  valid,  enforceable  declaration  by  the  grantee  that  he  holds 
the  land  on  the  trust  to  convey  it  on  the  condition  specified.  (N.  C.) 
Sykes  v.  Boone,  619. 

UNDUE  INFLUENCE. 

UNDUE  IISTFLUENCE— Evidence  of.— Undue  influence  exer- 
cised upon  a  person  in  procuring  an  assignment  of  property  rights 
cannot  be  inferred  solely  from  the  advanced  age  of  the  assignor.. 
(Mich.)     Holmes   v.   Holmes,   444. 

USURY. 

1.  USURY— Compound  Interest.— Coupon  Notes  given  for  the  in- 
terest of  the  principal  <lel  t  wliii-h,  by  their  terms,  draw  interest  after 
maturitv,  contravene  the  statutes  of  Idaho  forbidding  eompaund  in- 
terest, and  are  usurious,  and  only  the  principal  can  be  recovered, 
without  interest  or  costs.  (Idaho)  Vermont  Loan  etc.  Co.  v.  Hofi- 
man,  186. 

2.  USURY. — A  Foreign  Corporation  engaged  in  loaning  money  in 
this  state  cannot  avoid  its  usury  laws  simply  by  making  the  evi- 
dences of  indebtedness  payable  in  some  state  where  the  laws  against 
usury  are  less  onerous.  (Idaho)  Vermont  Loan  etc.  Co.  v.  Hoff- 
man,  1S6. 

See  Building  and   Loan   Associations,   1, 
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VENDOR  AND  VENDEE. 

1.  VENDOR  AND  VENDEE— Contract  to  Purchase— Death  of 
Vendor— Interest  of  Heir— Execution.— On  the  death  of  a  vendor, 
his  interest  in  land  held  by  his  vendee  under  a  contract  to  purchase 
goes  to  his  administrator  as  personalty,  and  cannot  be  sold  under 
execution  against  his  heir.     (Mich.)     Bowen  v.  Lansing,  427. 

2.  VENDOR  AND  PURCHASER— Pleading  Good  Faith.- A  pur- 
chase of  property  in  good  faith  and  for  value  is  not  available 
as  against  a  mortgage  valid  as  against  the  mortgagor  unless  pleaded. 
(Utah)     Deseret  Nat.  Bank  v.  Kidman,  856. 

3.  VENDOR  AND  PURCHASER— Burden  of  Proof.- One  claim- 
ing an  exemption  from  a  mortgage  on  the  ground  that  he  was  a  pur- 
chaser in  good  faith,  for  value,  and  without  notice  thereof,  must  as- 
sume the  burden  of  proof.  (Utah)  Deseret  Nat.  Bank  v.  Kidman, 
856. 

Note. 

Vendor's   Lien,    renewal    of,    purchase  monev    note    presprves,    664. 
statutes  of  limitation   against  the   evidence   of  indebtedness  do 
not  release,  663. 

VESTED  RIGHTS. 

See  Constitutional  Law,  33-38;  Homesteads,  3,  4. 

WAGES. 

See  Constitutional  Law,  17. 

WAIVER. 

RIGHTS— Power  to  Waive.— A  man  may  waive  any  right  he 
hag,  whether  secured  by  contract,  conferred  by  statute,  or  guaranteed 
by  the  constitution.     (N.  Y.)     People  v.  Police   Oomniissioners,  59li. 

WARRANTY. 

See  Covenants;   Husband  and   Wife,  3. 

WASTE. 

WASTE. — The  Failure  of  a  Life  Tenant  to  Pay  Taxes  whereby- 
the  interest  of  a  remainderman  is  in  danger  of  being  forfeited  con- 
stitutes waste.     (Or.)     Abernethy  v.  Orton,  774. 

WATER  COMPANY. 

See   Contracts,   2. 

WATERS  AND  WATERCOURSES. 

See  Navigable  Waters. 
Note. 
Ways,  private,  actions  for  obstruction  of,  319, 

private   along   a   river,   effect   upon   the   washing   away    of   land, 
325. 
Am.  St.  Rep.,  Vol.  95—  67 


105&  Index. 

Ways,  private,  appurtenan/t  to  one  tract  of  land  cannot  be  used  to 
reach   another,   327. 

private,  by  prescription,  rights  of  persons  entitled  to,  321. 

private,  change  in  the  location  of,  323,  324. 

private,  change  of  location  of,  assent  to,  when  implied  and  ir- 
revocable,   324. 

private,  change  of  location,  right  to  does  not  result  from  th« 
old   way   becoming   impassable,    354. 

private,  fences  and  gates  across,  land  owner  is  not  required  to 
maintain,   320. 

private,  fences  and  gates  across,  right  of  land  owner  to  main- 
tain, 320. 

private,  fences,  right  of  the  owner  of  the  way  to  construct  and 
maintain,  329, 

private,  gates  at  termini,  right  of  land  owner  to  maintain,  321. 

private,   incidents  included   in,   318. 

private,  land  owner's  right  in  property  subject  to,  318,  319,  320. 

private,   land    owner's   right    to    locate,    322. 

private,  limitations  upon  the  right  to  use,  326,  327. 

private,  location  of  cannot  be  changed  without  the  consent  of 
all   the    parties    interested,    322. 

private,  location  of,  land  owner,  when  has  a  right  to  choose,  322. 

private,   obligation    to   repair,   328. 

private,  obligations  of  persons  whose  lands  are   subject   to,  322. 

private,  obstruction  of  by  the  land  owner,  when  creates  right 
to  use  adjoining  land,  324. 

private,  obstruction  of,  land  owner  has  no  right  to  create,  318. 

private,   obotnictions   of,   right   to   remove,   327. 

private,  of  necessity,  limitations  upon  the  right  to  use,  326. 

private,  pasturage  of  stock  upon,  326. 

private,  purposes  to  which  use  of  is  limited,  325. 

private,  repairs   of,  grantor   is   not   required   to   make,  328. 

private,  repairs,  right  to  enter  to  make,  328. 

private,    right    of    land    owner    to    build    over,    319. 

private,  right  of  land  owner  to  cultivate  lands  subject  to,  319. 

private,  right  of  land  owner  to  locate,  322. 

private,  right  of  land  owner  to  maintain  fences  and  gates  across, 
320. 

private,  right  of  land  owner  to  use,  318. 

private,  right  to   construct  roadways  upon,  328. 

private,  right  to  deviate  from,  324. 

private,   subterranean,   right    of    the    parties   to,    319. 

private,    tenants,   when    have    the    right    to   use,    326. 

private  to  pass  over  land  is  restricted  to  lands  owned  by  the 
grantor   at  the   time   of  the   grant,   328. 

private  to  pass  to  one  tract  of  land  does  not  include  the  right 
to  use  to  reach  another  tract,  327. 

private,  width  of,  322. 

WHARVES. 

See  Navigable  Waters. 

WILLS. 

1.  DEVISE— When  to  be  Regarded  as  of  the  Proceeds  of  the 
Land  and  Not  of  the  Land  Itself. — A  devise  of  land  to  an  executor 
to   be  sold   and  the   proceeds  to   be   divided   among  specified  bene- 
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ficiaries  is  not  a  devise  of  the  land,  but  of  the  proceeds  onlv.     (Ky.) 
Miller  v.  Malone,  83S. 

2.  LEGACY  OR  DEVISE— Ademption  of.— If  lands  are  devised 
to  an  executor,  with  a  direction  that  he  sell  and  divide  the  profits 
among  certain  legatees,  and  the  lands  are  sold  by  the  testator  iu 
Ills  lifetime  this  does  not  operate  as  an  ademption  of  the  legacies, 
where,  after  such  death,  there  is  no  difficulty  in  identifying  the 
proceeds  of  the  property  or  some  part  thereof.  (Kv.)  Miller  v. 
Malone,  338. 

3.  WILLS,  REVIVAL  OF.— A  Will  Once  Revoked,  to  be  revived, 
must,  notwithstanding  the  intention  of  the  testator,  either  be  re- 
executed  or  adopted  by  some  subsequent  writing  executed  as  the 
statute  prescribing  the  manner  for  the  execution  of  wills  requires. 
(Wis.)     In  re  Noon's  Will,  944. 

4.  WILLS,  REVIVAL  OF.— The  Operation  of  a  Revocatory 
Clause  in  a  will  is  immediate  and  absolute,  and  the  fact  that  such 
will  is  destroyed,  or  cannot  be  found  after  the  death  of  the  testator, 
does  not  revive  the  former  one.     (Wis.)     In  re  Noon's  Will,  944. 

Note. 

Wills,   devises,  mortgage   to   the   devisee   does  not   revoke,   369. 

devises,  revocation  of  by  the  conveyance  by  the  testator  of  the 

property  devised,  353,  364. 
evidence  by  parol  to  repel  the  presumption  of  the  ademption  of 

a    legacy   bequeathed   by,    354. 
legacies,  in  the  construction  of  the  courts  favor  general  legacies, 
369. 

See  Ademption  of  Legacies. 
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